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H.E. DAVID KEANU SAI, PH.D. 
Head, Royal Commission of Inquiry 
P.O. Box 4146 
Hilo, HI  96720       
Tel: +1 (808) 383-6100 
E-mail: interior@hawaiiankingdom.org 
Website: http://hawaiiankingdom.org/royal-commission 
_____________________________________________________________________________ 

 
 

February 10, 2024  
 
 
Major General Kenneth Hara 
State of Hawai‘i Adjutant General 
Department of Defense 
3949 Diamond Head Road 
Honolulu, HI 96816 
 
Re:  Council of Regency’s final appeal to perform your duty or become a war criminal 
 
Dear Major General Hara: 
 
On behalf of the Council of Regency, I hereby make a final appeal for you to perform your 
duty of transforming the State of Hawai‘i into a military government on February 17, 2024, 
in accordance with Article 43 of the 1907 Hague Regulations, Article 64 of the Fourth 
Geneva Convention, and Army regulations. To not do so, you will have command 
responsibility for the commission of the war crime of usurpation of sovereignty during 
military occupation by the legislative, executive, and judicial branches of the State of 
Hawai‘i. 
 
At every step since April 17, 2023, when you were first apprised of the scope and 
magnitude of the American occupation since January 17, 1893, I have given you every 
opportunity to refute the information I provided you. As part of your due diligence, your 
Staff Judge Advocate, LTC Lloyd Phelps could not provide you any rebuttable information 
as to the presumption of the continuity of the Hawaiian Kingdom as a State. LTC Phelps 
even told our mutual friend and interlocutor that he wants to change the world with you as 
his Adjutant General and the law of occupation. And when you stated to our interlocutor 
on July 27, 2023, that the Hawaiian Kingdom continues to exist, your due diligence was 
over and your duty to transform the State of Hawai‘i into a military government was 
triggered.  
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Furthermore, in my meeting with Brigadier General Lance Okamura and First Sergeant 
Justin Ka‘ahanui, at Restaurant 604 near the Arizona Memorial on November 1, 2023, I 
apprised him of the reasoning and manner of the Council of Regency’s termination of the 
Pearl Harbor Convention in accordance with the treaty and international law. I have 
attached my letter to BG Okamura as Enclosure #1. When he stated to me that the 
withdrawal of troops of the Indo-Pacific Command by October 26, 2024, would bring about 
chaos throughout the Hawaiian Islands, especially with the defueling of Red Hill, I 
answered that is precisely why MG Hara must establish a military government to manage 
the withdrawal and to bring the State of Hawai‘i into compliance with the law of 
occupation. BG Okamura responded by stating to me, “that is a good plan!” He then turned 
to First Sergeant Ka‘ahanui and repeated it to him. 
 
Since returning from the Permanent Court of Arbitration in December of 2000, the Council 
of Regency methodically and strategically exposed the continued existence of the Hawaiian 
Kingdom as an occupied State. This exposure was done at the collegiate level in master’s 
theses and doctoral dissertations defenses, in peer review articles, book reviewed 
publications, and in federal courts and in courts in the State of Hawai‘i. At no time has any 
information and/or evidence been refuted or quashed. Furthermore, this exposure was 
initiated by the provisional government of an occupied State. The Council of Regency has 
nothing to do with the Native Hawaiian sovereignty movement. 
 
In 2015, your Staff Judge Advocate, LTC Phelps, in an evidentiary hearing, could not 
refute the information I provided as an expert witness in a case where he was serving as 
prosecuting attorney. LTC Phelps was the Deputy Prosecuting Attorney for the County of 
Maui in State of Hawai‘i v. English et al., criminal no. 14-1-0819, brought before Judge 
Joseph P. Cardoza of the Second Circuit Court. Dexter Ka‘iama served as the defendants’ 
counsel. He filed a motion to dismiss both criminal complaints on the grounds that the 
court lacked subject matter jurisdiction because of the American military occupation of the 
Hawaiian Kingdom. Mr. Ka‘iama has been serving as the Attorney General of the 
Hawaiian Kingdom and member of the Council of Regency since August 11, 2013.  
 
On March 5, 2015, an evidentiary hearing was held at the Second Circuit Court, where I 
served as expert witness for the defense. The purpose for the evidentiary hearing was to 
meet the burden of proof established by the Intermediate Court of Appeals (“ICA”) in State 
of Hawai‘i v. Lorenzo whereby defendants, that are contesting the jurisdiction of the court, 
must provide a “factual (or legal) basis for concluding that the Kingdom exists as a state in 
accordance with recognized attributes of a state’s sovereign nature.” 1  
 

 
1 State of Hawai‘i v. Lorenzo, 77 Haw. 219, 221; 883 P.2d 641, 643 (1994). 
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Pursuant to the Lorenzo precedent, I provided the factual circumstances of the United 
States military occupation of the Hawaiian Kingdom and the unlawful imposition of 
American municipal laws as the reasons why the Court did not have subject matter 
jurisdiction because its authority extends from the 1959 Statehood Act passed by the 
Congress, which has no extra-territorial effect. I have attached the court transcripts as 
Enclosure #2. I stated that should the Court proceed, it would violate “Article 147 [1949 
Fourth Geneva Convention], unfair trial [as] a grave breach, which is considered a war 
crime.”2  When Judge Cordoza asked the prosecution, “[a]ny cross-examination?”3  LTC 
Phelps responded, “[y]our Honor, the State has no questions of Dr. Sai. Thank you for his 
testimony. One Army officer to another, I appreciate your testimony.”4  Although the 
evidence proved that the Hawaiian Kingdom continues to exist as a State pursuant to the 
Lorenzo case, the Court ignored it and, consequently, committed the war crime of depriving 
a person of a fair trial. 
 
All State of Hawai‘i officers claim to have lawful authority by virtue of the congressional 
statute—1959 Statehood Act.5 They also swore to uphold the constitution of the United 
States and the State of Hawai‘i. However, since congressional laws have no lawful effect 
beyond the borders of the United States, the State of Hawai‘i’s presence in the territory of 
the Hawaiian Kingdom is unlawful, and, more importantly, is the war crime of usurpation 
of sovereignty during military occupation. For the U.S. constitution and its congressional 
laws to apply in the Hawaiian Islands, the United States must provide a treaty of cession 
whereby the Hawaiian Kingdom ceded its sovereignty and territory to the United States. 
There is no such treaty, except for a congressional joint resolution purporting to have 
annexed the Hawaiian Islands on July 7, 1898.6 Here, the U.S. Supreme Court bluntly states 
the limits of the U.S. constitution and federal laws: 
 

Neither the Constitution nor the laws passed in pursuance of it have any force in 
foreign territory unless in respect of our own citizens, and operations of the nation 
in such territory must be governed by treaties, international understandings and 
compacts, and the principles of international law.7 

 
Regarding the so-called joint resolution of annexation, Senator William Allen of Nebraska, 
on July 4, 1898, stated on the Senate floor: 
 

The Constitution and the statutes are territorial in their operation; that is, they can 
not have any binding force or operation beyond the territorial limits of the 

 
2 Enclosure 2—Transcript of Proceedings, State of Hawai‘i v. English et al., p. 28. 
3 Id., p. 33. 
4 Id. 
5 73 Stat. 4 (1959). 
6 30 Stat. 750 (1898). 
7 United States v. Curtiss Wright Export Corp., 299 U.S. 304, 318 (1936). 
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government in which they are promulgated. In other words, the Constitution and 
statutes can not reach across the territorial boundaries of the United States into the 
territorial domain of another government and affect that government or persons or 
property therein.8 

 
Two years later, on February 28, 1900, during a debate on senate bill no. 222 that proposed 
the establishment of the Territory of Hawai‘i, Senator Allen reiterated, “I utterly repudiate 
the power of Congress to annex the Hawaiian Islands by a joint resolution such as passed 
the Senate. It is ipso facto null and void.”9 In fact, the Department of Justice, in a 1988 
legal opinion by the Office of Legal Counsel, concluded it is “unclear which constitutional 
power Congress exercised when it acquired Hawaii by joint resolution.” 10  Professor 
Krystyna Marek asserts that, “a disguised annexation aimed at destroying the independence 
of the occupied State, represents a clear violation of the rule preserving the continuity of 
the occupied State.”11 
 
Included in the myriad of American laws, unlawfully imposed in the Hawaiian Kingdom, 
is the 1993 Apology Resolution.12 It is the source of much confusion and bolsters the 
sovereignty movement under federal Indian law. While the content of the Apology 
Resolution is riddled with misinformation, it has no effect in the Hawaiian Kingdom, 
except for it being a war crime of usurpation of sovereignty during military occupation and 
a war crime of denationalization. The power of the United States, in violating their own 
laws as well as international laws, did not diminish the continued existence of the Hawaiian 
Kingdom as an occupied State. It only magnifies these violations as war crimes that 
continue to be committed with impunity today. 
 
Despite the lack of lawful authority by civilian officials of the State of Hawai‘i, your 
authority is lawful as a commissioned officer of the United States Army. You were not 
commissioned by the State of Hawai‘i. While your authority as the Adjutant General of the 
State of Hawai‘i is rendered void, your authority, as the most senior military commander 
of the organization calling itself the State of Hawai‘i, has not been affected by the unlawful 
imposition of American laws. As you are in an occupied State, and not within the territory 
of the United States, international humanitarian law, the law of occupation, and Army 
regulations obliges you to establish a military government. 
 

 
8 31 Cong. Rec. 6635 (1898). 
9 33 Cong. Rec. 2391 (1900). 
10 Douglas W. Kmiec, “Legal Issues Raised by Proposed Presidential Proclamation To Extend the 
Territorial Sea,” 12 Op. O.L.C., 238, 252 (1988) (online at 
https://hawaiiankingdom.org/pdf/1988_Opinion_OLC.pdf).  
11 Krystyna Marek, Identity and Continuity of States in Public International Law 110 (1968). 
12 Public Law 103-150. 
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It has been six months now that you have not performed your duty. This is why the Council 
of Regency has set the suspense date for you to proclaim the establishment of the military 
government as February 17, 2024, which is an auspicious day for the Council of Regency. 
You must be guided by the Council of Regency’s Operational Plan for Transitioning the 
State of Hawai‘i into a Military Government, which I have attached as Enclosure #3. Your 
failure to do so will also place all the officials of the State of Hawai‘i, to include Governor 
Josh Green and the members of the Legislature and County Councils, as war criminals and 
subject to war criminal reports by the Royal Commission of Inquiry. 
 
In closing, today is Chinese New Year and the year of the wood Dragon. May this new 
year bring you the strength and guidance to right the wrong of 131 years of an unlawful 
and prolonged occupation. You not only have a duty but an opportunity to ho‘oponopono—
to make right for the benefit of the population of the Hawaiian Islands in accordance with 
the rule of law and not the politics of unlawful power. 
 
 
 
 
David Keanu Sai, Ph.D. 
Head, Royal Commission of Inquiry 
 
 
cc:  Professor Federico Lenzerini, Deputy Head, Royal Commission of Inquiry 
 Major General Kenneth Hara 
 Lieutenant Colonel Lloyd Phelps 
 Brigadier General Lance Okamura 
 Ramsay Taum 
 Alika Watts 
 John “Doza” Enos 
 Edward Halealoha Ayau 
 Archie Kalepa 
 Bruce Blankefeld 
 First Sergeant Justin Ka‘ahanui 
 Members of the Legislature and County Councils 
 
enclosures 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Enclosure “1”	
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H.E. DAVID KEANU SAI, PH.D. 
Minister of Foreign Affairs ad interim 
P.O. Box 4146 
Hilo, HI  96720       
Tel: +1 (808) 383-6100 
E-mail: interior@hawaiiankingdom.org 
Website: http://hawaiiankingdom.org/ 
_____________________________________________________________________________ 

 
 

29 October 2023  
 
 
Brigadier General Lance Okamura 
Director, Strategic Engagement,  
Joint Task Force-Red Hill 
Indo-Pacific Command 
 
Re:  Termination of the 1884 Supplemental Convention, also known as the Pearl 

Harbor Convention  
 
Dear Brigadier General Okamura: 
 
First, allow me to introduce myself. My name is Dr. David Keanu Sai, Ph.D., and I have 
been serving as the Hawaiian Kingdom’s Minister of Foreign Affairs ad interim since 11 
November 2019 after His Excellency Peter Umialiloa Sai, Minister of Foreign Affairs, 
died.1 I also serve as Chairman of the Council of Regency, Minister of the Interior and 
Head of the Royal Commission of Inquiry.  From 1999 to 2001 I also served as lead Agent 
for the Hawaiian Kingdom in arbitral proceedings—Larsen v. Hawaiian Kingdom at the 
Permanent Court of Arbitration, PCA case no. 1999-01.2 His Excellency Peter Umialiloa 
Sai served as First Deputy Agent. I am also a graduate of the Kamehameha Schools 
Kapālama, like yourself, KS’82. 
 
The purpose of this letter is intended to acquaint you with information of the factual 
circumstances that has led to the termination of the 1884 Supplemental Convention (Pearl 
Harbor Supplemental Convention), which provided exclusive access for the United States 
to Pearl Harbor since 1887 under international law. The termination of the Pearl Harbor 
Supplemental Convention shall take place by 5:47am ET on 26 October 2024.  

 
1 Proclamation announcing Minister of Foreign Affairs at interim (11 Nov. 2019) (online at 
https://hawaiiankingdom.org/pdf/Proc_Minister_Foreign_Affairs_Ad_interim.pdf).  
2 Larsen v. Hawaiian Kingdom, PCA Case no. 1999-01 (online at https://pca-cpa.org/en/cases/35/); see also 
award winning documentary on the Council of Regency (online at 
https://www.youtube.com/watch?v=CF6CaLAMh98.  
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The 1875 Commercial Reciprocity Treaty, 3  and the Pearl Harbor Supplemental 
Convention,4 between the Hawaiian Kingdom and the United States is what established the 
U.S. military presence in the Hawaiian Islands. The Pearl Harbor Supplemental 
Convention extended the duration of the 1875 Commercial Reciprocity Treaty an 
additional seven years until 1894. As a condition for the extension of the commercial treaty, 
the United States sought exclusive access to Pearl Harbor. Article II of the Pearl Harbor 
Supplemental Convention provides: 
 

His Majesty the King of the Hawaiian Islands grants to the Government of the 
United States the exclusive right to enter the harbor of Pearl River, in the Island of 
Oahu, and to establish and maintain there a coaling and repair station for the use 
of vessels of the United States, and to that end the United States may improve the 
entrance to said harbor and do all other things needful to the purpose aforesaid. 

 
On 26 September 1887, King Kalākaua and his Cabinet Council concluded to add a note 
to the Pearl Harbor Convention before its ratification. According to the Cabinet Council 
minutes: 
 

The subject of discussion was the [U.S.] Senate amendment to the Reciprocity 
Treaty and after lengthy consideration it was decided that the Minister of Foreign 
Affairs should advise the Minister of Resident at Washington that His Majesty 
gave his consent to the amendment on the condition that the Secretary of State 
should accept a note explaining that the Hawaiian Government’s understanding of 
the amendment was that Hawaiian Sovereignty and jurisdiction were not impaired 
that the Hawaiian Government was not bound to furnish land for any purpose and 
that the privilege to be granted should be coterminous with the Treaty.”5 

 
The Pearl Harbor Convention came into effect on 9 November 1887 after ratifications were 
exchanged in the city of Washington and would last for seven years and further until “either 
of the High Contracting Parties shall give notice to the other of its wish to terminate the 
same,” 6  where termination would commence twelve months after the notification is 
received by the other High Contracting Party. Although the Hawaiian government was 
unlawfully overthrown by the United States on 17 January 1893, the Hawaiian Kingdom 
as a State under international law continued to exist.  
 
 
 

 
3 19 Stat. 625 (1875), Appendix 1. 
4 25 Stat. 1399 (1884), Appendix 2. 
5 Hawaiian Kingdom, Cabinet Council Minutes 384, 26 Sep. 1887 (1874-1891). 
6 25 Stat. 1399. 
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Restoration of the Government of the Hawaiian Kingdom in 1997 
 
According to Professor Rim, the State continues “to exist even in the factual absence of 
government so long as the people entitled to reconstruct the government remain.”7 In 1997, 
the Hawaiian government was restored in situ by a Regency under Hawaiian constitutional 
law and the doctrine of necessity in similar fashion to governments established in exile 
during the Second World War.8 By virtue of this process, the Hawaiian government is 
comprised of officers de facto. According to U.S. constitutional scholar Thomas Cooley: 
 

A provisional government is supposed to be a government de facto for the time 
being; a government that in some emergency is set up to preserve order; to continue 
the relations of the people it acts for with foreign nations until there shall be time 
and opportunity for the creation of a permanent government. It is not in general 
supposed to have authority beyond that of a mere temporary nature resulting from 
some great necessity, and its authority is limited to the necessity.9 

 
Under Hawaiian law, the Council of Regency serves in the absence of the Executive 
Monarch. While the last Executive Monarch was Queen Lili‘uokalani who died on 11 
November 1917, the office of the Monarch remained vacant under Hawaiian constitutional 
law. There was no legal requirement for the Council of Regency, being the successor in 
office to Queen Lili‘uokalani under Hawaiian constitutional law, to get recognition from 
the United States as the government of the Hawaiian Kingdom. The United States’ 
recognition of the Hawaiian Kingdom as an independent State on 6 July 1844,10 was also 
the recognition of its government—a constitutional monarchy. Successors in office to King 
Kamehameha III, who at the time of international recognition was King of the Hawaiian 
Kingdom, did not require diplomatic recognition. These successors included King 
Kamehameha IV in 1854, King Kamehameha V in 1863, King Lunalilo in 1873, King 
Kalākaua in 1874, Queen Lili‘uokalani in 1891, and the Council of Regency in 1997.  
 
The legal doctrines of recognition of new governments only arise “with extra-legal changes 
in government” of an existing State.11  Successors to King Kamehameha III were not 
established through “extra-legal changes,” but rather under the constitution and laws of the 

 
7 Yejoon Rim, “State Continuity in the Absence of Government: The Underlying Rationale in International 
Law,” 20(20) European Journal of International Law 1, 4 (2021). 
8 David Keanu Sai, “The Royal Commission of Inquiry,” in David Keanu Sai’s (ed.), The Royal 
Commission of Inquiry: Investigating War Crimes and Human Rights Violations Committed in the 
Hawaiian Kingdom 18-23 (2020); see also Federico Lenzerini, “Legal Opinion on the Authority of the 
Council of Regency of the Hawaiian Kingdom,” 3 Hawaiian Journal of Law and Politics 317-333 (2021), 
Appendix 3. 
9 Thomas M. Cooley, “Grave Obstacles to Hawaiian Annexation,” The Forum, 389, 390 (1893). 
10 U.S. Secretary of State Calhoun to Hawaiian Commissioners (6 July 1844) (online at: 
https://hawaiiankingdom.org/pdf/US_Recognition.pdf).  
11 M.J. Peterson, Recognition of Governments: Legal Doctrines and State Practice, 1815-1995 26 (1997). 
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Hawaiian Kingdom. According to United States foreign relations law, “[w]here a new 
administration succeeds to power in accordance with a state’s constitutional processes, no 
issue of recognition or acceptance arises; continued recognition is assumed.”12 
 
The Regency was established in similar fashion to the Belgian Council of Regency after 
King Leopold was captured by the Germans during the Second World War. As the Belgian 
Council of Regency was established under Article 82 of its 1831 Constitution, as amended, 
in exile, the Hawaiian Council was established under Article 33 of its 1864 Constitution, 
as amended, not in exile but in situ. Oppenheimer explained: 
 

As far as Belgium is concerned, the capture of the king did not create any serious 
constitutional problems. According to Article 82 of the Constitution of February 
7, 1821, as amended, the cabinet of ministers have to assume supreme executive 
power if the King is unable to govern. True, the ministers are bound to convene 
the House of Representatives and the Senate and to leave it to their decision of the 
united legislative chambers to provide for a regency; but in view of the belligerent 
occupation it is impossible for the two houses to function. While this emergency 
obtains, the powers of the King are vested in the Belgian Prime Minister and the 
other members of the cabinet.13 

 
Article 33 provides that the Cabinet Council—comprised of the Minister of the Interior, 
the Minister of Finance, the Minister of Foreign Affairs, and the Attorney General, “shall 
be a Council of Regency, until the Legislative Assembly, which shall be called immediately 
shall proceed to choose by ballot, a Regent or Council of Regency, who shall administer 
the Government in the name of the King, and exercise all the Powers which are 
constitutionally vested in the King.” Like the Belgian Council, the Hawaiian Council was 
bound to call into session the Legislative Assembly to provide for a regency but because 
of the prolonged belligerent occupation and the effects of denationalization it was 
impossible for the Legislative Assembly to function. Until the Legislative Assembly can 
be called into session, Article 33 provides that the Cabinet Council, comprised of the 
Ministers of the Interior, Foreign Affairs, Finance and the Attorney General, “shall be a 
Council of Regency, until the Legislative Assembly” can be called into session.  
 
The Regency is a government restored in accordance with the constitutional laws of the 
Hawaiian Kingdom as they existed prior to the unlawful overthrow of the previous 
administration of Queen Lili‘uokalani. It was not established through “extra-legal 
changes,” and, therefore, did not require diplomatic recognition to give itself validity as a 
government. It was a successor in office to Queen Lili‘uokalani as the Executive Monarch. 

 
12 Restatement (Third), §203, comment c. 
13 F.E. Oppenheimer, “Governments and Authorities in Exile,” 36 American Journal of International Law 
568-595, 569 (1942). 
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According to Professor Lenzerini, based on the doctrine of necessity, “the Council of 
Regency possesses the constitutional authority to temporarily exercise the Royal powers 
of the Hawaiian Kingdom.”14 He also concluded that the Regency “has the authority to 
represent the Hawaiian Kingdom as a State, which has been under a belligerent occupation 
by the United States of America since 17 January 1893, both at the domestic and 
international level.”15 
 
On 8 November 1999, arbitral proceedings were instituted at the Permanent Court of 
Arbitration (“PCA”) in Larsen v. Hawaiian Kingdom, PCA Case no. 1999-01, where 
Larsen, a Hawaiian subject, claimed that the government of the Hawaiian Kingdom, by its 
Council of Regency, should be liable for allowing the unlawful imposition of American 
laws that denied him a fair trial and led to his incarceration.16 Prior to the establishment of 
an ad hoc tribunal, the PCA acknowledged the Hawaiian Kingdom as a non-Contracting 
State under Article 47 of the 1907 Hague Convention on the Pacific Settlement of 
International Disputes.17 Article 47 states, “[t]he jurisdiction of the Permanent Court, may 
within the conditions laid down in the regulations, be extended to disputes between non-
Contracting [States] or between Contracting [States] and non-Contracting [States], if the 
parties are agreed on recourse to this Tribunal.”18  This brought the dispute under the 
auspices of the PCA.  
 
In determining the continued existence of the Hawaiian Kingdom as a non-Contracting 
State, the relevant rules of international law that apply to established States must be 
considered, and not those rules of international law that would apply to new States such as 
the case with Palestine. Professor Lenzerini concluded that “according to a plain and 
correct interpretation of the relevant rules, the Hawaiian Kingdom cannot be considered, 
by virtue of the prolonged US occupation, as extinguished as an independent State and 
subject of international law. In fact, in the event of illegal annexation, ‘the legal existence 
of […] States [is] preserved from extinction,’ since ‘illegal occupation cannot of itself 
terminate statehood.’”19  
 
Because the State is a juristic person, it requires a government to speak on its behalf, 
without which the State is silent, and, therefore, there could be no arbitral tribunal to be 
established by the PCA. On the contrary, the PCA did form a tribunal on 9 June 2000 after 
confirming the existence of the Hawaiian State and its government, the Council of 

 
14 Lenzerini, 324. 
15 Id., 325. 
16 Larsen v. Hawaiian Kingdom, PCA Case no. 1999-01 (online at https://pca-cpa.org/en/cases/35/).  
17 Permanent Court of Arbitration, 101st Annual Report, Annex 2, p. 44, fn. 1 (2001) (online at 
https://docs.pca-cpa.org/2015/12/PCA-annual-report-2001.pdf).  
18 36 Stat. 2199, 2224 (1907). 
19 Lenzerini, 322. 
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Regency, pursuant to Article 47. In international intercourse, which includes arbitration at 
the PCA, the Permanent Court of International Justice, in German Settlers in Poland, 
explained that “States can act only by and through their agents and representatives.”20 As 
Professor Talmon states, the “government, consequently, possesses the jus 
repraesentationis omnimodae, i.e. plenary and exclusive competence in international law 
to represent its State in the international sphere. [Professor Talmon submits] that this is the 
case irrespective of whether the government is in situ or in exile.”21 
 
After the PCA verified the continued existence of the Hawaiian State, as a juristic person, 
it also simultaneously ascertained that the Hawaiian State was represented by its 
government—the Council of Regency. The PCA identified the international dispute in 
Larsen as between a “State” and a “Private entity” in its case repository. Furthermore, the 
PCA described the dispute between the Council of Regency and Larsen as between a 
government and a resident of Hawai‘i.  
 

Lance Paul Larsen, a resident of Hawaii, brought a claim against the Hawaiian 
Kingdom by its Council of Regency (“Hawaiian Kingdom”) on the grounds that 
the Government of the Hawaiian Kingdom is in continual violation of: (a) its 1849 
Treaty of Friendship, Commerce and Navigation with the United States of 
America, as well as the principles of international law laid down in the Vienna 
Convention on the Law of Treaties, 1969 and (b) the principles of international 
comity, for allowing the unlawful imposition of American municipal laws over the 
claimant’s person within the territorial jurisdiction of the Hawaiian Kingdom 
(emphasis added).22 

 
It should also be noted that PCA also acknowledged the Hawaiian Kingdom to be a treaty 
partner with the United States to the 1849 Treaty of Friendship, Commerce and 
Navigation,23 which the United States did not dispute. Furthermore, the United States, by 
its embassy in The Hague, entered into an agreement with the Council of Regency to have 
access to the pleadings of the arbitration. This agreement was brokered by Deputy 
Secretary General Phyllis Hamilton of the Permanent Court of Arbitration prior to the 
formation of the arbitral tribunal.24  
 
 
 
 

 
20 German Settlers in Poland, 1923, PCIJ, Series B, No. 6, 22. 
21 Stefan Talmon, Recognition of Governments in International Law: With Particular Reference to 
Governments in Exile 115 (1998). 
22 Id. 
23 9 Stat. 977 (1849), Appendix 4. 
24 Sai, The Royal Commission of Inquiry, 25-26. 
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Notice of Terminating the 1875 Commercial Reciprocity Treaty  
And the Pearl Harbor Supplemental Convention 

 
On 20 October 2023, the Hawaiian Kingdom, by its Council of Regency, proclaimed the 
termination of the 1875 Commercial Reciprocity Treaty and the Pearl Harbor Supplemental 
Convention in accordance with Article I of the said Pearl Harbor Supplemental 
Convention.25 The following day, a notice of termination was sent, by courier United States 
Postal Service, to Secretary of State Antony J. Blinken. The notice of termination was 
received by the United States Department of State at 5:47am ET on 26 October 2023, which 
consequently triggered the tolling of twelve months after which the said Treaty and the 
Pearl Harbor Supplemental Convention would terminate, which is by 5:47am ET 26 
October 2024.26  
 
The reasoning behind the notice of termination was that the United States exploited and 
expanded its use of Pearl Harbor by establishing military bases and facilities throughout 
the Hawaiian Islands under the Indo-Pacific Command of the U.S. Department of Defense, 
thereby violating the Hawaiian Kingdom’s note to the Pearl Harbor Convention “that the 
privilege to be granted should be coterminous with the Treaty.” The expansion of military 
bases and facilities also constitute violations of Article 1 of the 1907 Hague Convention 
(V) respecting the Rights and Duties of Neutral Powers and Persons in Case of War on 
Land. Although the Hawaiian Kingdom is not a Contracting State to the 1907 Hague 
Convention (V), it is mere codification of nineteenth century customary international law. 
On 7 April 1855, King Kamehameha IV proclaimed the foreign policy of the Kingdom: 
 

My policy, as regards all foreign nations, being that of peace, impartiality 
and neutrality, in the spirit of the Proclamation by the late King, of the 16th 
May last, and of the Resolutions of the Privy Council of the 15th June and 
17th July, I have given to the President of the United States, at his request, 
my solemn adhesion to the rule, and to the principles establishing the rights 
of neutrals during war, contained in the Convention between his Majesty 
the Emperor of all the Russias and the United States, concluded in 
Washington on the 22nd July last.27 

 
This policy of neutrality remained unchanged throughout the nineteenth century. 
Furthermore, the policy of neutrality by the Hawaiian Kingdom as a Neutral Power were 
inserted as treaty provisions in the Hawaiian-Swedish/Norwegian Treaty of 1852, the 
Hawaiian-Spanish Treaty of 1863, and the Hawaiian-German Treaty of 1879. In its treaty 

 
25 Proclamation Terminating the 1875 Commercial Reciprocity Treaty and its 1884 Supplemental 
Convention, Appendix 5. 
26 Sai to Blinken (21 Oct. 2023), with signed receipt (24 Oct. 2023), Appendix 6. 
27 Robert C. Lydecker, Roster Legislatures of Hawaii—1841-1918 57 (1918). 
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with Sweden/Norway, Article XV states, “His Majesty the King of Sweden and Norway 
engages to respect in time of war the neutral rights of the Hawaiian Kingdom, and to use 
his good offices with all other powers, having treaties with His Majesty the King of the 
Hawaiian Islands, to induce them to adopt the same policy towards the Hawaiian 
Kingdom.” 
 
As a result of the termination of the treaty and its convention, all United States military 
forces in the Hawaiian Islands will be withdrawn in twelve months from 26 October 2023. 
On the withdrawal, the Council of Regency proclaimed: 
 

And, We do require that when the United States has received this notice of 
termination, it shall, prior to the expiration of twelve months in accordance 
with Article I of the 1884 Supplemental Convention, remove all movable 
property at its military facilities throughout the Hawaiian Islands, including 
unexploded munitions, and fuel, with the exception of real property attached 
to the land or erected on it, including man-made objects, such as buildings, 
homes, structures, roads, sewers, and fences, to include on other properties 
that have been or are currently under its supervision and command. 

 
Not all military forces in the Hawaiian Islands are affected by the notice of termination. 
There are two military forces present within the Hawaiian Kingdom today. That of the 
United States Federal government called Title 10 United States Code (“USC”) armed 
forces,28 and that of the State of Hawai‘i National Guard called Title 32 USC armed 
forces.29  Title 10 troops are purely American in origin while the Title 32 troops are 
Hawaiian in origin, and, therefore, remain in the Hawaiian Islands to be called by its 
original designation—the Royal Guard. 
 

Military Forces of the Hawaiian Kingdom 
 
In 1845, the Hawaiian Kingdom organized its military under the command of the 
Governors of the several islands of Hawai‘i, Maui, O‘ahu and Kaua‘i but subordinate to 
the Monarch. According to the statute, “male subjects of His Majesty, between the ages of 
eighteen and forty years, shall be liable to do military duty in the respective islands where 
they have their most usual domicil, whenever so required by proclamation of the governor 
thereof.” 30  Those exempt from military duty included ministers of religion of every 
denomination, teachers, members of the Privy Council of State, executive department 

 
28 Title 10 of the United States Code outlines the role of the armed forces of the United States federal 
government. 
29 Title 32 of the United States Code outlines the role of the Army and Air National Guard of the States and 
Territories of the United States. 
30 “Statute Laws of His Majesty Kamehameha III,” Hawaiian Kingdom, Vol. I 69 (1846). 
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heads, members of the House of Nobles and Representatives when in session, judges, 
sheriffs, notaries public, registers of wills and conveyances, collectors of customs, 
poundmasters and constables.31  
 
In 1847, the Polynesian newspaper, a government newspaper, reported the standing army 
comprised of 682 of all ranks: the “corps which musters at the fort, including officers, 286; 
corps of King’s Guards, including officers, 363; stationed at the battery, on Punch Bowl 
Hill, 33.”32 On 17 December 1852, King Kamehameha III, in Privy Council, established 
the First Hawaiian Cavalry, commanded by Captain Henry Sea.33  
 
In 1886, the Legislature enacted An Act to Organize the Military Forces of the Kingdom, 
“for the purpose of more complete military organization in any case requiring recourse to 
arms and to maintain and provide a sufficient force for the internal security and good order 
of the Kingdom, and being also in pursuance of Article 26th of the Constitution.”34 The 
Act of 1886 established “a regular Military and Naval force, not to exceed two hundred 
and fifty men, rank and file,” and the “term of enlistment shall be for five years, which 
term may be extended from time to time by re-enlistment.”35 This military force was 
headed by a Lieutenant General as Commander-in-Chief and the supreme command under 
the Executive Monarch as Generalissimo.36 This military force was renamed the King’s 
Royal Guard in 1890,37 and the Executive Monarch was thereafter called the “Commander-
in-Chief of all the Military Forces”38 and not Generalissimo. While the King’s Royal Guard 
was the only active military component of the kingdom,39 there was a reserve force capable 
of being called to active duty. As previously stated, the statute provides that “[a]ll male 
subjects of His Majesty, between the ages of eighteen and forty years, shall be liable to do 
military duty in the respective islands where they have their most usual domicil, whenever 
so required by proclamation from the governor thereof.”40 
 
Upon ascending to the Throne on 29 January 1891, Queen Lili‘uokalani, as the Executive 
Monarch, succeeded her predecessor King David Kalākaua as Commander-in-Chief of the 
Royal Guard. The command structure of the Royal Guard consisted of a Captain and two 
Lieutenants. These officers were authorized “to make, alter and revoke all regulations not 

 
31 Id., 70. 
32 “Military,” Polynesian 138 (9 Jan. 1847). 
33 “First Hawaiian Cavalry,” Polynesian 130 (25 Dec. 1852). 
34 An Act to Organize the Military Forces of the Kingdom, Laws of His Majesty Kalakaua I 37 (1886). 
35 Id. 
36 Id., 38. 
37 An Act to Provide for a Military Force to be Designated as the “King’s Royal Guard,” Laws of His Majesty 
Kalakaua I 107 (1890). 
38 Id. 
39 Id., 108. 
40 Section 3, Appendix to the Civil Code, Compiled Laws 493 (1884). 
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repugnant to the provisions of [the Act of 1890], concerning enlistment, discipline, 
exercises, accoutrements, arms and clothing and to make such other rules and orders as 
may be necessary to carry into effect the provisions of [the Act of 1890], and to provide 
and prescribe penalties for any violations of such regulations not extending to deprivation 
of life or limb, or the infliction of corporeal punishment.”41 All rules, regulations or orders 
required the approval of the Executive Monarch and was to be countersigned by the 
Minister of Foreign Affairs.42 
 
On 17 January 1893, a small group of insurgents, with the protection of United States 
troops, declared the establishment of a provisional government whereby all “officers under 
the existing Government are hereby requested to continue to exercise their functions and 
perform the duties of their respective offices, with the exception of the following named 
persons: Queen Liliuokalani, Charles B. Wilson, Marshal, Samuel Parker, Minister of 
Foreign Affairs, W.H. Cornwell, Minister of Finance, John F. Colburn, Minister of the 
Interior, [and] Arthur P. Peterson, Attorney General, who are hereby removed from 
office.” 43  The insurgency further stated that all “Hawaiian Laws and Constitutional 
principles not inconsistent herewith shall continue in force until further order of the 
Executive and Advisory Councils.”44  The insurgency unlawfully seized control of the 
Hawaiian Kingdom civilian government. 
 
The military force of the provisional government was not an organized unit or militia but 
rather armed insurgents under the command of John Harris Soper. Soper attended a 
meeting of the leadership of the insurgents calling themselves the Committee of Safety in 
the evening of 16 January 1893, where he was asked to command the armed wing of the 
insurgency. Although Soper served as Marshal of the Hawaiian Kingdom under King 
Kalākaua, on 17 June 1893 he admitted in an interview with U.S. Special Commissioner 
James Blount, who was investigating the overthrow of the Hawaiian Kingdom government 
by direction of U.S. President Grover Cleveland, that he “was not a trained military man, 
and was rather adverse to accepting the position [he] was not especially trained for, under 
the circumstances, and that [he] would give them an answer on the following day; that is, 
in the morning.”45 Soper told Special Commissioner Blount that he accepted the offer after 
learning that “Judge Sanford Dole [agreed] to accept the position as the head of the 
[provisional] Government.”46 The insurgency renamed the Hawaiian Kingdom’s Royal 
Guard to the National Guard by An Act to Authorize the Formation of a National Guard 

 
41 Id., 107. 
42 Id. 
43 Proclamation, Laws of the Provisional Government of the Hawaiian Islands vii (1893). 
44 Id., viii. 
45 Executive Documents, 972. 
46 Id. 
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on 27 January 1893.47 Soper was thereafter commissioned as Colonel to command the 
National Guard and was called the Adjutant General. 
 
On 17 January 1893, Queen Lili‘uokalani conditionally surrendered to the United States 
and not the insurgency, thereby transferring effective control of Hawaiian territory to the 
United States.48 Under customary international law, a State’s effective control of another 
State’s territory by an act of war triggers the Occupying State’s military to establish a 
military government to provisionally administer the laws of the Occupied State. This rule 
was later codified under Articles 42 and 43 of the 1899 Hague Regulations, which was 
superseded by Articles 42 and 43 of the 1907 Hague Regulations. When Special 
Commissioner Blount ordered U.S. troops to return to the U.S.S. Boston on 1 April 1893,49 
effective control of Hawaiian territory was left with the insurgency calling itself the 
provisional government. 
 
Special Commissioner Blount submitted his final report on 17 July 1893 to U.S. Secretary 
of State Walter Gresham.50 Secretary of State Gresham submitted his report to President 
Cleveland on 18 October 1893,51 and President Cleveland notified the Congress of his 
findings and conclusions on 18 December 1893.52 In his message to the Congress, he 
stated: 
 

When our Minister recognized the provisional government the only basis 
upon which it rested was the fact that the Committee of Safety had in the 
manner above stated declared it to exist. It was neither a government de 
facto nor de jure. That it was not in such possession of the Government 
property and agencies as entitled it to recognition is conclusively proved by 
a note found in the files of the Legation at Honolulu, addressed by the 
declared head of the provisional government to Minister Stevens, dated 
January 17, 1893, in which he acknowledges with expressions of 
appreciation the Minister’s recognition of the provisional government, and 
states that it is not yet in the possession of the station house (the place where 
a large number of the Queen’s troops were quartered), though the same had 
been demanded of the Queen’s officer’s in charge. Nevertheless, this 
wrongful recognition by our Minister placed the Government of the Queen 
in a position of most perilous perplexity. On the one hand she had 

 
47 An Act to Authorize the Formation of a National Guard, Laws of the Provisional Government of the 
Hawaiian Islands 8 (1893). 
48 Executive Documents, 586. 
49 Id., 597. 
50 Id., 567. 
51 Id., 459. 
52 Id., 445. 
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possession of the palace, of the barracks, and of the police station, and had 
at her command at least five hundred fully armed men and several pieces of 
artillery. Indeed, the whole military force of her kingdom was on her side 
and at her disposal, while the Committee of Safety, by actual search, had 
discovered that there but very few arms in Honolulu that were not in the 
service of the Government. In this state of things if the Queen could have 
dealt with the insurgents alone her course would have been plain and the 
result unmistakable. But the United States had allied itself with her enemies, 
had recognized them as the true Government of Hawaii, and had put her and 
her adherents in the position of opposition against lawful authority. She 
knew that she could not withstand the power of the United States, but she 
believed that she might safely trust to its justice. Accordingly, some hours 
after the recognition of the provisional government by the United States 
Minister, the palace, the barracks, and the police station, with all the military 
resources of the country, were delivered up by the Queen upon the 
representation made to her that her cause would thereafter be reviewed at 
Washington, and while protesting that she surrendered to the superior force 
of the United States, whose Minister had caused United States troops to be 
landed at Honolulu and declared that he would support the provisional 
government, and that she yielded her authority to prevent collision of armed 
forces and loss of life and only until such time as the United States, upon 
the facts being presented to it, should undo the action of its representative 
and reinstate her in the authority she claimed as the constitutional sovereign 
of the Hawaiian Islands. 
 
This protest was delivered to the chief of the provisional government, who 
endorsed thereon his acknowledgment of its receipt. The terms of the protest 
were read without dissent by those assuming to constitute the provisional 
government, who were certainly charged with the knowledge that the Queen 
instead of finally abandoning her power had appealed to the justice of the 
United States for reinstatement in her authority; and yet the provisional 
government with this unanswered protest in its hand hastened to negotiate 
with the United States for the permanent banishment of the Queen from 
power and for sale of her kingdom. 
 
Our country was in danger of occupying the position of having actually set 
up a temporary government on foreign soil for the purpose of acquiring 
through that agency territory which we had wrongfully put in its possession. 
The control of both sides of a bargain acquired in such a manner is called 
by a familiar and unpleasant name when found in private transactions. We 
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are not without a precedent showing how scrupulously we avoided such 
accusation in former days. After the people of Texas had declared their 
independence of Mexico they resolved that on the acknowledgment of their 
independence by the United States they would seek admission into the 
Union. Several months after the battle of San Jacinto, by which Texan 
independence was practically assured and established, President Jackson 
declined to recognize it, alleging as one of his reasons that in the 
circumstances it became us “to beware of a too early movement, as it might 
subject us, however unjustly, to the imputation of seeking to establish the 
claim of our neighbors to a territory with a view to its subsequent acquisition 
by ourselves.” This is in marked contrast with the hasty recognition of a 
government openly and concededly set up for the purpose of tendering to 
us territorial annexation. 
 
I believe that a candid and thorough examination of the facts will force the 
conviction that the provisional government owes its existence to an armed 
invasion by the United States.53  

 
Under international law, the provisional government was an armed force of the United 
States in effective control of Hawaiian territory since 1 April 1893, after the departure of 
U.S. troops. As an armed proxy of the United States, they were actually obliged to 
provisionally administer the laws of the Hawaiian Kingdom until a peace treaty was 
negotiated and agreed upon between the United States and the Hawaiian Kingdom. As a 
matter of fact and law, it would have been Soper’s duty to head the military government as 
its military governor after President Cleveland completed his investigation of the 
overthrow of the Hawaiian Kingdom government and notified the Congress on 18 
December 1893. A Military Government was not established under international law but 
rather the insurgency maintained the facade that they were a de jure government. 
 
The insurgency changed its name to the Republic of Hawai‘i on 4 July 1894. Under An Act 
to Establish and Regulate the National Guard of Hawaii and Sharpshooters, and to Repeal 
Act No. 46 of the Laws of the Provisional Government of the Hawaiian Islands Relating to 
the National Guard of 13 August 1895, the National Guard was reorganized and 
commanded by the Adjutant General that headed a regiment comprised of battalions with 
companies.54  
 

 
53 Id., 453. 
54 An Act to Establish and Regulate the National Guard of Hawaii and Sharpshooters, and to Repeal Act 
No. 46 of the Laws of the Provisional Government of the Hawaiian Islands Relating to the National Guard, 
Laws of the Republic of Hawaii 29 (1895). 
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Under An Act To provide a government for the Territory of Hawaii enacted by the U.S. 
Congress on 30 April 1900,55 the Act of 1895 continued to be in force. Under section 6 of 
the Act of 1900, “the laws not inconsistent with the Constitution or laws of the United 
States or the provisions of this Act shall continue in force, subject to repeal or amendment 
by the legislature of Hawaii or the Congress of the United States.” Soper continued to 
command the National Guard as Adjutant General until 2 April 1907, when he retired. The 
Hawai‘i National Guard continued to stay in force under An Act To provide for the 
admission of the State of Hawaii into the Union enacted by the U.S. Congress on 18 March 
1959.56 While the State of Hawai‘i National Guard is referred to today as Title 32 USC 
troops, they are in fact and by law the Royal Guard by Hawaiian statute. 
 

Military Forces of the United States 
 

The military force of the United States has a direct link to the 1875 Treaty of Reciprocity 
between the Hawaiian Kingdom and the United States. Under the commercial treaty, 
certain products of the Hawaiian Kingdom could enter the American market duty free and 
certain products of the United States can enter the Hawaiian market duty free. Out of this 
trade agreement, Hawaiian sugar became a lucrative product, which became a threat to 
American sugar especially due to the high cost of producing sugar in the aftermath of the 
Civil War. The treaty was to last for seven years, and further until one of the High 
Contracting Parties shall give notice to the other of its intention to terminate.  
 
Both the Hawaiian Kingdom and the United States wanted to extend the commercial treaty, 
but on 19 July 1884, the U.S. Senate Committee on Foreign Relations reported two 
resolutions: (1) that the Senate advise and consent to the extension of the reciprocity 
convention for a further definite period of seven years; and (2) “That in the opinion of the 
Senate it is advisable that the President secure, by negotiation with the Government of 
Hawaii, the privilege of establishing permanently a proper naval station for the United 
States in the vicinity of Honolulu, and also a revision and further extension of the schedule 
of articles to be admitted free of duty from the United States into the Hawaiian Kingdom.”57 
 
On 6 December 1884, the Pearl Harbor Supplemental Convention was signed by Henry 
A.P. Carter for the Hawaiian Kingdom and Frederick T. Frelinghuysen for the United 
States at the city of Washington. There was no provision for a permanent naval station, but 
rather to maintain a “coaling and repair station for the use of vessels of the United States,” 
and it was specified that the term of the Supplemental Convention was seven years from 
the date when ratifications were exchanged. The United States Senate advised ratification 

 
55 An Act To provide a government for the Territory of Hawaii, 31 Stat. 141 (1900). 
56 An Act To provide for the admission of the State of Hawaii into the Union, 73 Stat. 4 (1959). 
57 Ralph S. Kuykendall, The Hawaiian Kingdom: 1874-1893—The Kalakaua Dynasty, vol. III, 383 (1967). 
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on 20 January 1887, but the Hawaiian Kingdom was unable to ratify because of opposition 
in the Legislative Assembly. 
  
While the U.S. Senate advised ratification, the Hawaiian Legislative had not. In the 1886 
legislative session, Representative J.L. Kaulukou “said it was the duty of the Nobles and 
Representatives to jealously guard the independence of the kingdom, as recognized by 
Great Britain, France and the United States. If they could not retain a treaty without the 
cession of Pearl Harbor, they had better do without a treaty.”58 The legislature’s opposition 
to the United States’ exclusive access to Pearl Harbor triggered a chain of events in the 
Hawaiian Kingdom that led to the revolution of 1887. Driven by fear that Hawaiian sugar 
interests would no longer reap the benefit of duty-free sugar entering the American market, 
a takeover of the Executive Monarch and the Legislature was initiated to ratify the Pearl 
Harbor Supplemental Convention. 
 
During the summer of 1887, while the Legislature remained out of session, a minority of 
Hawaiian subjects of the Hawaiian Kingdom and foreign nationals met to organize a 
takeover of the political rights of the native population who held the majority of the 
Legislature Assembly. The driving motivation for these revolutionaries was their perverted 
and unfounded belief that the “native [was] unfit for government and his power must be 
curtailed.”59 A local volunteer militia, whose members were predominantly United States 
citizens, called themselves the Hawaiian League, and held a meeting on 30 June 1887 in 
Honolulu at the Armory building of the Honolulu Rifles. Before this meeting, large caches 
of arms were brought in by the League from San Francisco and dispersed amongst its 
members.60 
 
The group made certain demands on King Kalākaua and called for an immediate change 
of the King’s cabinet ministers. Under threat of violence, the King reluctantly agreed on 1 
July 1887 to have this group form a new cabinet ministry made up of League members. 
The purpose of the League was to seize control of the government for their economic gain, 
and to neutralize the power of the native vote. On that same day the new cabinet comprised 
of William L. Green as Minister of Finance, Godfrey Brown as Minister of Foreign Affairs, 
Lorrin A. Thurston as Minister of the Interior, and Clarence W. Ashford as Attorney 
General, took “an oath to support the Constitution and Laws, and faithfully and impartially 
to discharge the duties of [their] office.” 61  Under strict secrecy and unbeknownst to 
Kalākaua, the new ministry also invited two members of the Supreme Court, Chief Justice 
Albert F. Judd and Associate Justice Edward Preston, “to assist in the preparation of a new 

 
58 Id., 392. 
59 Executive Documents, 574. 
60 Id., 579. 
61 Hawaiian Civil Code, Compiled Laws §31 (1884). 
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constitution,”62  which now implicated the two highest ranking judicial officers in the 
revolution. 
 
Hawaiian constitutional law provided that any proposed change to the constitution must be 
submitted to the “Legislative Assembly, and if the same shall be agreed to by a majority of 
the members thereof”63 it would be deferred to the next Legislative session for action. Once 
the next legislature convened, and the proposed amendment or amendments have been 
“agreed to by two-thirds of all members of the Legislative Assembly, and be approved by 
the King, such amendment or amendments shall become part of the Constitution of this 
country.” 64  As a minority, these individuals had no intent of submitting their draft 
constitution to the legislature, which was not scheduled to reconvene until 1888. Instead, 
they embarked on a criminal path of treason.  
 
The draft constitution was completed in just five days. The King was forced to sign on 6 
July and, thereafter, what came to be known as the Bayonet Constitution illegally replaced 
the former constitution and was declared to be the new law of the land. The King’s sister 
and heir-apparent, Lili‘uokalani, discovered later that her brother had signed the 
constitution “because he had every assurance, short of actual demonstration, that the 
conspirators were ripe for revolution, and had taken measures to have him assassinated if 
he refused.”65 Gulick, who served as Minister of the Interior from 1883 to 1886, also 
concluded: 
 

The ready acquiescence of the King to their demands seriously disconcerted 
the conspirators, as they had hoped that his refusal would have given them 
an excuse for deposing him, and a show of resistance a justification for 
assassinating him. Then everything would have been plain sailing for their 
little oligarchy, with a sham republican constitution.66 

 
This so-called constitution has since been known as the bayonet constitution and was never 
submitted to the Legislative Assembly or to a popular vote of the people. It was drafted by 
a select group of twenty-one individuals67 that effectively placed control of the Legislature 

 
62 Merze Tate, The United States and the Hawaiian Kingdom: A Political History 91 (1980). 
63 1864 Constitution, as amended, Article 80. 
64 Id. 
65 Liliuokalani, Hawaii’s Story by Hawaii’s Queen 181 (1964). 
66 Executive Documents, 760. 
67 In the William O. Smith Collection at the Hawaiian Archives there is a near finished version of the 1887 
draft with the following endorsement on the back that read: “Persons chiefly engaged in drawing up the 
constitution were—L.A. Thurston, Jonathan Austin, S.B. Dole, W.A. Kinney, W.O. Smith, Cecil Brown, 
Rev. [W.B.] Olelson, N.B. Emerson, J.A. Kennedy, [John A.] McCandless, Geo. N. Wilcox, A.S. Wilcox, 
H. Waterhouse, F. Wundenberg, E.G. Hitchcock, W.E. Rowell, Dr. [S.G.] Tucker, C.W. Ashford.” Added 
to this group of individuals were Chief Justice A.F. Judd and Associate Justice Edward Preston. 
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and Cabinet in the hands of individuals who held foreign allegiances. Special 
Commissioner Blount reported: 
 

For the first time in the history of the country the number of nobles is made 
equal to the number of representatives. This furnished a veto power over the 
representatives of the popular vote to the nobles, who were selected by 
persons mostly holding foreign allegiance, and not subjects of the Kingdom. 
The election of a single representative by the foreign element gave to it the 
legislature.68 

 
On 26 September 1887, the Cabinet Council that was forced upon King Kalākaua under 
the Bayonet Constitution stated that the King agreed to ratify the Pearl Harbor Convention. 
However, the King told British Commissioner James Wodehouse “that He most 
unwillingly agreed to sanction the ‘Pearl Harbour’ policy at the urgent desire of His 
Ministers on the evening of the 26th of September.”69 Nevertheless, on 20 October 1887, 
the Cabinet Council coerced King Kalākaua to sign the ratification of the Pearl Harbor 
Supplemental Convention. President Cleveland signed the ratification on 7 November 
1887, and the ratifications were exchanged at the city of Washington on 9 November 1887, 
that began the term of seven years to 1894, and further unless one of the Contracting Parties 
gives notice to the other of its intention to terminate.  
 
Prior to the American invasion of Honolulu on 16 January 1893, the United States did not 
take any steps to establish a coaling station at Pearl Harbor. After the unlawful overthrow 
of the government of the Hawaiian Kingdom on 17 January 1893, U.S. Special 
Commissioner James Blount ordered United States forces to return back onto the USS 
Boston that was docked in Honolulu Harbor on 1 April 1893. For the next five years 
effective control of Hawaiian territory was in the hands of the insurgents calling themselves 
the so-called Republic of Hawai‘i. 
 
When the United States unilaterally annexed the Hawaiian Islands in violation of 
international law on 7 July 1898, it initiated the establishment of the United States Army 
Pacific, United States Marine Forces Pacific, United States Pacific Fleet, and the United 
States Pacific Air Forces. The United States Army Pacific was established in the Hawaiian 
Islands in 1898 during the Spanish-American War, headquartered at its first military base 
called Camp McKinley on the Island of O‘ahu, and later headquartered at Fort Shafter on 
the Island of O‘ahu in 1921. In 1908, the Congress allocated funds to establish a Naval 
Station at Pearl Harbor.70 

 
68 Executive Documents, 579. 
69 Wodehouse to FO, no. 34, 18 Nov. 1887, BPRO, FO 58/220, Hawai‘i Archives. 
70 35 Stat. 127, 141 (1908). 
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In April 1942, the United States military forces in the Hawaiian Islands were organized 
into two commands for the Army under United States Army Forces Pacific and for the 
Navy as Commander-in-Chief, Pacific Fleet, and Pacific Oceans Areas Commander-in-
Chief. This command structure of the Army and Navy in the Hawaiian Islands during the 
Second World War was transformed into the United States Pacific Command on 1 January 
1947, which is presently called the Indo-Pacific Command, whose headquarters is at Camp 
H.M. Smith on the Island of O‘ahu. In September 1947, the United States Air Force 
separated from the United States Army as a separate branch of the armed forces with its 
base headquartered at Hickam Air Force Base on the Island of O‘ahu, and later, in 2010, 
merged to become an element of Joint Base Pearl Harbor-Hickam with the Navy.  
 
The Indo-Pacific Command has four component commands stationed in the territory of the 
Hawaiian Kingdom—United States Army Pacific, whose headquarters is at Fort Shafter on 
the Island of O‘ahu, United States Marine Forces Pacific, whose headquarters is at Camp 
H.M Smith on the Island of O‘ahu, United States Pacific Fleet, whose headquarters is at 
Naval Station Pearl Harbor on the Island of O‘ahu, and United States Pacific Air Forces, 
whose headquarters is at Hickam Air Force Base/Joint Base Pearl Harbor-Hickam on the 
Island of O‘ahu.  
 
There is no legal basis for the presence of Title 10 USC military forces in the Hawaiian 
Islands by virtue of Congressional legislation because municipal laws have no 
extraterritorial effect. Since Congressional legislation is limited in operation to the territory 
of the United States, it cannot unilaterally establish military installations in the territory of 
a foreign State without the State’s consent through a treaty or convention.71 According to 
traditional international law, the concept of jurisdiction is linked to the State territory. As 
the Permanent Court of International Justice in the Lotus case stated: 
 

[T]he first and foremost restriction imposed by international law upon a 
State is that – failing the existence of a permissive rule to the contrary – it 
may not exercise its power in any form in the territory of another State. In 
this sense jurisdiction is certainly territorial; it cannot be exercised by a 
State outside its territory except by virtue of a permissive rule derived from 
international custom or from a convention […] all that can be required of a 
State is that it should not overstep the limits which international law places 
upon its jurisdiction; within these limits, its title to exercise jurisdiction rests 
in its sovereignty.72 

 
 

71 See The Apollon, 22 U.S. 362, 370 (1824); and United States v. Curtiss Wright Export Corp., 299 U.S. 
304, 318 (1936). 
72 S.S. “Lotus”, Judgment, Series A, No. 70, 18 (7 Sep. 1927). Generally, on this issue see Arthur Lenhoff, 
“International Law and Rules on International Jurisdiction,” 50 Cornell Law Quarterly 5 (1964). 
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The presence of all Title 10 USC military forces throughout the Hawaiian Islands has a 
direct nexus to the Pearl Harbor Supplemental Convention that granted the United States 
exclusive access to Pearl Harbor. Notwithstanding the nefarious nature of the Hawaiian 
Kingdom’s ratification of the Pearl Harbor Supplemental Convention, as previously stated, 
it was a valid treaty under international law up until the Hawaiian Kingdom’s notice of 
intention to terminate was received by the U.S. Department of State at 5:47am ET on 26 
October 2023. As a consequence of the termination of the 1875 Commercial Reciprocity 
Treaty and the Pearl Harbor Supplemental Convention between the Hawaiian Kingdom 
and the United States, all Title 10 USC military forces shall have to be withdrawn from the 
Hawaiian Islands no later than twelve months from 26 October 2023. The military forces 
that remain is the Hawaiian Kingdom’s Royal Guard that is referred to today as the Hawai‘i 
Army and Air National Guard. 
 
With sentiments of the highest regard, 
 
 
 
 
H.E. David Keanu Sai, Ph.D. 
Minister of Foreign Affairs ad interim 
 
enclosures 
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CONVENT1O1-HAWAIIAN ISLANDS. JAN. 30, 1875. 625

Cention between the United Sta of America ad His Jfajest the Kig Jan. 30, 187M.
of the Hawaiian Islonds. Oommerdal Reoiprocity. Conduded Janu-
ary30,1875; Ratifcation adeised by& Senate March 18,1875; Ratifwd by Pot. p. 66.
President May 31, 1875; Ratified by King of Hawaiian Islands April
17, 1875; Ratifications exchanged at Washington Jtune 3, 1875; :_Po.
claimed JZe 3, 1875

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA.

A PROCLAMATION.
Whereas a Convention between the United States of America and His

Majesty the King of the Hawaiian Islands, on the subject of Commercial
Reciprocity, was concluded and signed by their respective Plenipotbn-
tiaries, at the city of Washington, on the thirtieth day of January, one
thousand eight hundred and seventy-five, which convenion, as amended
by the contracting parties, is word for sord as follows:

The United States of America and His Majesty the King of the Ha-
waian Islands, equally animated by the desire to strengthen and per-
petuate the friendly relations which have hereto 0re unitbrmly existed
between them, and to consolidate their commercial intercourse, have re-
solved to enter into a Convention for Commercial Reciprocity. For this
purpose, the President of the United States has conferred full powers on
Hamilton Fish, Secretary of State, and His Majesty the King of the
Hawaiian Islands has conferred like powers on Honorable Elitha H.
Allen, Chief Justice of the Supreme Court, Chancellor of tlie Kingdom,
Member of the Privy Council of State, His Majesty's Envoy Extraordi-
nary and Minister Plenipotentiary to the United States of America, and
Honorable Henry A. P. Carter, Member of the Privy Council of State,
His Majesty's Special Commissioner to the United States of America.

And the said Plenipotentiaries, after having exchanged their fall
powers, which were found to be in due form, have agreed to the follow-
ing articles.

Preamble.

Contracting par.
ties..

ARLTIOLE L

For and in consideration of the rights and privileges granted by His Hawaiian pro.
Majesty the King of the Hawaiian Islands in the next succeeding article ducts to be, ad
of this convention and as an equivalent therefor, the United- States of . " of.....
Ametica hereby agree to admit all the articles named in the following
schedule, the same being the growth and manufacture or produce of
the Hawaiian Islands, into all the ports of the United States free of
duty.

SODULE.

Arrow-root eastor ol; bananas; nuts, vegetables, dried and undried,
preserved and unpreserved; bides and skins undressed; rice; pulu;
seeds, plants, shrubs or trees; muscovado, brown, and all other unre-
fined sugar, meaning hereby the grades of sugar heretofore commonly
imported from the Hawaiian Islands and now known in the markets of
San Francisco and Portland as "Sandwich Island sugar;" syrups of
sugar-cane, melado, and molasses; tallow.

Schedule.

xx--40
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ARTIOML IL

American p r o- For and in consideration of the rights and privileges granted by the
duts to be ad- United States of America in the preceding article of this convention,
mittedfreofdaty. and as an equivalent therefor, His Majesty, the King of the Hawaiian

Islands hereby agrees to admit all the articles named in the following
schedule, the same being the growth, manufacture or produce of the
United States of America, into all the norts of the Hawaiian Islands,
free of duty.

Schedule. Agriculturalf implements; animals; beef, bacon, pork, ham and all
fresh, smoked or preserv9d meats boots and shoes; grain, flour, meld
and bran, bread and breadstuffs, of all kinds; bricks, lime and cement;
butter, cheese, lard, tallow, bullion ; coal* cordage, naval stores in-
cluding tar, pitch, resin, turpentine raw and rectified ; copper and con-
position sheathing; nails and bolts; cotton and manufactures of cotton
bleached, and nubleached, and whether or not colored, stained, painted
or printedi; eggs; fish and oysters, and all other creatures living in the
water,.aii the products thereof; fruits, nuts, and vegetables, green,
dried or ndried, preserved or unpreserved; hardware; hides, furs, skins
andl pelts, dressed or undressed; hoop iron, and rivets, nails, spikes and
b Its, tacks, brads or sprigs; ice; iron and steel and manufactures
*Aereof; leather; lumber and timber of all kinds round, hewed, sawed,
and unmanufactured in whole or in part; doo.?, sashes and blinds;
machinery of all kinds, engines and parts thereof; oats and hay; paper,
stationery and books, and all manufactures of paper or. of paper and
wood; petroleum and all oils for lubricating or illuminating purposes;
plants, shrubs, trees and seeds; rice; sugar, refined or unrefined; salt;
soap; shooks, staves and headings; wool and manufactures of wool,
other than ready made clothing; wagons and carts for the purposes of
agriculture or of drayage; wood and manufactures of wood or of wood
and metal except furniture either upbolstered or carved and carriages;
textile manufactures, made of a combination of wool, cotton, silk or
linen, or of any two or more of them other than when ready made cloth.
ing; harness and all manufactures of leather; starch; and tobacco,
whether in leaf or manufactured.

AunoLu M.

Evidence as to The evidence that articles proposed to be admitted into the ports of
growth, mauufact- the United States of America, or the ports of the Hawaiian Islands, free
ur,, &c, bow Ws of duty, under the first and second articles of this convention, are the
tab! iehoe. growth, manutacture or produce of the United States of America or

of the Hawaiian Islands respectively shall be established under such
rules and regulations and conditions for the protection of the revenue
as the two Governments may from time to time respectively prescribe.

ARTICe IV.

No export duty No export duty or charges shall be imposed in the Hawaiian Islands
to be Imposed on or in the United States, upon any of the articles proposed to be admit,
free art-loie, ted into the ports of the United States or the ports of the Hawaiian

Islands free of duty, under the first and second articles of this conven-
tion. It Is agreed, on the part of His Hawaiian Majesty, that, so long

No lease, &c., of as this treaty shall remain in force, he will not lease or otherwise dispose
]Hawaiian po r ts, of or create any lien upon any port, harbor, or other territory in his do-
andnoothoriatio, minions, or grant any special privilege or rights of use therein, to any
tAo have same priv-
ieges as Uited other power, state or government, nor make any treaty bS which any
statea. other nation shall obtain the same privileges, relative to the admission

of any articles free of duty, hereby secured to the United States.
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ABTiOLE V.

The present convention shall take effect as soon as it shall have bee,, wb.*i to take
approved and proclaimed by His Majesty the King of the'Hawaiian 44 :,.
Islands, and shall have been ratified and duly proclaimed on the part nf post, p. 6a
the Government of the United States, but not until a law to carry it
into operation shall have been passed by the Congress of the United
States of America. Such assent having been given and the ratifics-
tions of the convention having been exchanged as provided in article

* VI, the convention shall remain in force for seven years, from the date How long to
at which it may come into operation; and further, until the expiration mai In force.
of twelve months after either of the high contracting parties shall give
notice to the other of Its wish to terminate the same; each of the high
contracting parties being at. liberty to give such notice to the other at
the end of the said term of seven years, or at any time thereafter.

ARTxCLE VI.

The present convention shall be duly ratified, and the ratifications Exohangeof rat
exchanged at Washington city, within eighteen months from the date 1fiBIonu.
hereof, or earlier if possible.

In faith whereof the respective Plenipotentiaries of the high contract- Signatre.
ing parties have signed this present convention, and have affixed thereto.
their respective seals.

Done in duplicate, at Washington, the thirtieth day of January, in
the year of our Lord one thousand eight hundred and seventy-five.

[SEAL I HAMILTON FISH.
JfSAT. ELISHA H. ALLEN.

lsz L. HENRY A. P. CARTER.

And whereas the said convention, as amended, has been duly ratified Ratifcation.
on both parts, and the respective ratifications were exchanged in this
city on this day:

Now, therefore, be it known that I, ULYSSES S. GRANT, President of Proclamation.
the United States of America, have caused the said convention to be
made public, to the end that the same, and every clause and article
thereof, may be observed and fulfilled with good faith by the United
States and the.citizens thereot

In witness whereof I have hereunto set my hand, and caused the seal
of the United States to be affixed.

Done at the city of Washington this third day of June in the year of
our Lord one thousand eight hundred ana seventy-five,

[scAL.] and of the Independence of the United States the ninety-
ninth.

U. S. GRANT.
By the President:

HAXLTON FiSH,
&wretay qf ft"t.
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Premble.

TREATY WITH BELOIUM. 'MAWR 8,1875.

5*eaV beteet the Us"te States o /Ase anud Hal if *81 the Kiuigof
the Belgias. Goomre ada~iation.' Concludedl March 8,1875;
Ratiflcation advised by &nast. Mfarch 10,1875;- Ratified by the President
March 16, 1875; Rati.Aed by the King of tWe Reigis Jne 10, 1875; Rat-
i)foatio,, ohaecd at Brssels 11, 1875; Froolaime tJun 29,
187/5. ". .

BY THE PRESIDENT OF THE UNITED STATES OF AMERIOA.

A PROCLAMATION.

Whereas a Treaty of Commerce and Navigation between the United
States of America and His Majesty the King of the Belgians was con.
cluded and signed at Washington by their respective Plenipotentiaries
on the eighth day of March, eighteen hundred and seventy-five, the
original of which treaty, being in the English and French languages, is
word for word as follows:

Contractingpar- The United States of America
de& on the one part, and His Majesty

the King of the Belgians on the
other part, wishing to regulate in
a formal manner their reciprocal
relations of commerce and naviga-
tion, and further to strengthen,
through the development of their
interests, respectively, the bonds
of friendship and good understand-
ing so happily established between
the governments and people of the
two countries; an" desiring with
this view to conel by common
agreement, a treaty establishing
conditions equally advantageous to
the commerce and navigation of
both States, have to that effect ap-
pointed as their Plenipotentiaries,
namely: The President of the
United States, Hamilton Fish, Sec-
retary of Stateof the United States,
and His Majesty the King of the
Belgians Maurice Dellosse, Com-
mander of the Order of Leopold,
&c., &c., his Envoy Extraordinary
and Minister Plenipotentiary in the
United States; who, after having
communicated to each other their
full powers, ascertained to be in
good and proper form, have agreed
to and concluded the following ar-
ticles:

ANTICL L

.Redeprows fre-
dor o iomme

There shall be full and entire free-
dom of commerce and navigation
between the inhabitants of the two

Sa Majestd le Rot des Beiges,
d'une part, et les 2tats-Unis
d'Amdrique, d'autre part, voulaut
r6gler d'ane manibre formelle les
relations r~dproques de com.
meres et de navigation, et fortifier
de plus en plus, par le d6veloppe.
ment des int6r6ts respectif, lea
liens d'amiti6 et* de bonne intelli.
genae si heureusement 6tablis entre
les deux gouvernements et les deux
penples- d6sirant, dans ce but,
an-fter de ommun accord un trait6
stipulant des conditions 6galement
avantageuses an commerce. et A la
navigation des deux 6tats, out A cet
effet nomm6 pour leurs P16nipo.
tentiaires savoir: S Merest6 le
Roi des Beiges, le Sieur Maurice
Delfosse, Commandeer de l'Ordre
de L6opold, &e., &c., son EnvoY'6
Bxtraordinaire et Ministre Pidnipo-
tentiaire aux Etats-Unis, et le Pr6.
sident des Atats-Unis, Hamilton
Fish, Secr6taire d'etat des htats-
Unis- lesquels, apr~s s'Strecommu-
niqugleurspleis rouvoirs, trouvds
en bonne et die forme, out arr~td
et conclu les articles suivants:

ABIoz0u L

Il y aura pleine et entibre libert6
de commerce et de navigation entre
lea habitants des deux pays, et la



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

Appendix 2	



CONVENTION-HAWAIIAN ISLANDS. DECEMBER 6," 1884. 1399

Supplementary Convention -between the United States of America and December , 1M.
his Majesty the King of the Hawaiian Islands to limit the dura-
tion of the Convention respeqting commercial reciprocity concluded
January 30, 1875. Concluded December 6, 1884; ratification advised
by the Senate, with amendments, January 20, 1887; ratified by the
President November 7, 1887; ratified by the King of Hawaii, Octo-
ber 20, 1887; ratifications exchanged at Washington November 9,
1887; proclaimed November 9, 1887.

BY THE PRESIDENT OF THE UNITED STATES-OF AMERICA.

A PROCLAMATION.

Whereas a Convention between the United States of America and Preamble.
the Kingdom of the Hawaiian Islands, for the purpose of definitely
limiting the duration of the Convention concerning Commercial Rec-
iprocity concluded between the same High Contracting Parties on
the thirtieth day of January 1875, was concluded and signed by their
respective plenipotentiaries at the city of Washington, on the sixth
day of December, in the year of our Lord, 1884, which Convention,
as amended by the Senate of the United States and being in the
English language, is word for word as follows:

.Supplementary Convention to limit the duration of the Convention
respecting commercial reciprocity between the United States of
America and the Hawaiian Kingdom, concluded- January 30, 1875.

Whereas a Convention was concluded between the United States
of America, and His Majesty the King of the Hawaiian Islands, on
the thirtieth day of January 1875, concerning commercial reciprocity,
which by the fifth article thereof, was to continue in force for seven
years from the date after it was to come into operation, and further,
until the expiration of twelve months after either of the High Con-
tracting Parties should give notice to the other of its wish to termi-
nate the same; and

Whereas, the High Contracting Parties consider that the increase
and consolidation of their mutual commercial interests would be
better promoted ky the definite limitation of the duration of the said
Convention;

Therefore, the President of the United States of America, and His Plenipotentiaries
Majesty the King of the Hawaiian Islands, have appointed: The
President of the United States of America, Frederick T. Frelinghuy-
sen, Secretary of State; and His Majesty the King of the Hawaiian
Islands, Henry A. P. Carter, accredited to the Gpvernment of the
United States as His Majesty's Envoy Extraordinary and Minister
Plenipotentiary; who, having exchanged their respective powers,
which were found sufficient and in due form, have agreed upon the
following articles:

ARTICLE I.

The High Contracting Parties agree,' that the time fixed for the Duration of reie-
duration of the said Convention, shall be-definitely extended for a t0 .rct° en entinex
term of seven years from the date of -the exchange of ratifications
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hereof, and further, until the expiration of twelve months aftei
either'of the High Contracting Parties shall give notice to the other
of its wish to terminate the same, each of the High Contracting
Parties being at liberty to give such notice to the other at the end
of the said term of seven years or at any time thereafter.

ARTICLE II.

Coaling and reair His Majesty the King of the Hawaiian Islands grants to the Gov-
station at Pearl River. enment of the United States the exclusive right to% enter the harbo

of Pearl River, in the Island of Oahu, and to establish and maintain
there a cealing and' repair station for the use of vessels of the United
States, and to that end the United -States may improve the entrance
to said harbor and do all other- things, needful to the purpose afore-
said.

ARTIcLE III.

Ratiacation. The present- Convention shall be ratified and the ratifications ex,
changed at Washington, as so6n as possible.

In witness wher.eof, the respective Plenipotentiaries have signed
the present Convention in duplicate, and have hereuntQ affixed their
r9spective seals.

Done at the city of Washington the 6th day'of December-in the
year of our Lord 1884.

Signatures. FREDK. T. FRELINGHTUYSEN.. [SEA]
HENRY A. P. CARTER. LsEAL.

And whereas the said Convention, as amended, has been duly rat-
ified on'both parts, and the respective ratifications of the same have
been' exchanged.

Proclamation. Now, therefore, be it known that I, Grover Cleveland, President
of the United States of America, have caused the said Convention to
be made public to the end that the same and every article and clause
thereof, as amended, may be observed and fulfilled with good faith
by the United States and the citizens thereof.

In testimony whereof, I have hereunto sot my hand and caused-
the seal of the United States to be affixed. - -

Don6 at the city of Washington this ninth day of November in
-the year of our Lord one thousand eight hiundred and

[SEAL.] eighty-seven and of the Independence of the Uiited States
the one hundred and-twelffh.

GROVER CLEVELAND.
By the President:

T. F BAYARD,
Secretaiy of State.
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LEGAL OPINION ON THE AUTHORITY OF THE

COUNCIL OF REGENCY OF THE HAWAIIAN KINGDOMt

Professor Federico Lenzerini*

I. INTRODUCTION

II. DOES THE REGENCY HAVE THE AUTHORITY TO REPRESENT THE

HAWAIIAN KINGDOM AS A STATE THAT HAS BEEN UNDER A

BELLIGERENT OCCUPATION BY THE UNITED STATES OF

AMERICA SINCE 17 JANUARY 1893?

III. ASSUMING THE REGENCY DOES HAVE THE AUTHORITY, WHAT

EFFECT WOULD ITS PROCLAMATIONS HAVE ON THE CIVILIAN

POPULATION OF THE HAWAIIAN ISLANDS UNDER

INTERNATIONAL HUMANITARIAN LAW, TO INCLUDE ITS

PROCLAMATION RECOGNIZING THE STATE OF HAWAI'I AND ITS

COUNTIES AS THE ADMINISTRATION OF THE OCCUPYING STATE

ON 3 JUNE 2019?

IV. COMMENT ON THE WORKING RELATIONSHIP BETWEEN THE

REGENCY AND THE ADMINISTRATION OF THE OCCUPYING STATE

UNDER INTERNATIONAL HUMANITARIAN LAW.

Editor's Note: In light of the severity of the mandate of the Royal
Commission, established by the Hawaiian Council ofRegency on 17 April

t This legal opinion is reproduced with permission from Dr. David Keanu Sai, Head of
the Royal Commission of Inquiry. There has been no change in the citation format from
its original print except where needed.

* The author is a professor of international law at the University of Siena, Italy,
department of political and international sciences. He is also a professor at the L.L.M.
Program in Intercultural Human Rights of the St. Thomas University School of Law,
Miami, U.S.A., and professor of the Tulane-Siena Summer School on International Law,
Cultural Heritage and the Arts. He is a UNESCO consultant and Rapporteur of the
Committee on the Rights of Indigenous Peoples of the International Law Association and
is currently the Rapporteur of the Committee on implementation of the Rights of
Indigenous Peoples of the same Association. He is a member of the editorial boards of
the Italian Yearbook of International Law, of the Intercultural Human Rights Law
Review and of the Cultural Heritage Law and Policy series. Professor Lenzerini received
his Doctor of Law degree from the University of Siena, Italy, and his Ph.D. degree in
international law from the University of Bari, Italy. For further information see
<https://docenti.unisi.it/it/lenzerini> The author can be contacted at
federico.lenzeriniAtunisi.it.
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2019, to investigate war crimes and human rights violations committed
within the territorial jurisdiction of the Hawaiian Kingdom, the
"authority" of the Council of Regency to appoint the Royal Commission
is fundamental and, therefore, necessary to address within the rules of
international humanitarian law, which is a component of international
law. As explained by the United States Supreme Court in 1900 regarding
international law and the works ofjurists and commentators:

International law is part of our law, and must be ascertained
and administered by the courts of justice of appropriate
jurisdiction as often as questions of right depending upon it are
duly presented for their determination. For this purpose, where
there is no treaty and no controlling executive or legislative act
or judicial decision, resort must be had to the customs and
usages of civilized nations, and, as evidence of these, to the
works of jurists and commentators who by years of labor,
research, and experience have made themselves peculiarly well
acquainted with the subjects ofwhich they treat. Such works are
resorted to by judicial tribunals notfor the speculations of their
authors concerning what the law ought to be, but for
trustworthy evidence of what the law really is.'

According to the Statute of the International Court of Justice, "the
teachings of the most highly qualified publicists of the various nations,
[are] subsidiary means for the determination of rules of law. "2
Furthermore, Restatement Third Foreign Relations Law of the United
States, recognizes that "writings of scholars"3 are a source of
international law in determining, in this case, whether the Council of
Regency has been established in conformity with the rules of international
humanitarian law. The writing of scholars, "whether a rule has become
international law," are not prescriptive but rather descriptive "of what
the law really is."

I. INTRODUCTION

As requested in the Letter addressed to me, on 11 May 2020, by Dr. David
Keanu Sai, Ph.D., Head of the Hawaiian Royal Commission of Inquiry, I
provide below a legal opinion in which I answer the three questions
included in the above letter, for purposes of public awareness and
clarification of the Regency's authority.

1 The Paquete Habana, 175 U.S. 677, 700 (1900).

2 Article 38(1), Statute of the International Court of Justice.

3 § 103(2)(c), Restatement of the Law (Third) The Foreign Relations Law of the United
States (1987).
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II. DOES THE REGENCY HAVE THE AUTHORITY TO
REPRESENT THE HAWAIIAN KINGDOM AS A STATE

THAT HAS BEEN UNDER A BELLIGERENT OCCUPATION BY

THE UNITED STATES OF AMERICA SINCE 17 JANUARY 1893?

1. In order to ascertain whether the Regency has the authority to
represent the Hawaiian Kingdom as a State, it is preliminarily
necessary to ascertain whether the Hawaiian Kingdom can actually be
considered a State under international law. To this purpose, two issues
need to be investigated, i.e.: a) whether the Hawaiian Kingdom was a
State at the time when it was militarily occupied by the United States
of America, on 17 January 1893; b) in the event that the solution to
the first issue would be positive, whether the continuous occupation
of Hawai'i by the United States, from 1893 to present times, has led
the Hawaiian Kingdom to be extinguished as an independent State
and, consequently, as a subject of international law.

2. With respect to the first of the abovementioned issues, as
acknowledged by the Arbitral Tribunal of the Permanent Court of
Arbitration (PCA) in the Larsen case, "in the nineteenth century the
Hawaiian Kingdom existed as an independent State recognized as
such by the United States of America, the United Kingdom and
various other States, including by exchanges of diplomatic or consular
representatives and the conclusion of treaties."4 At the time of the
American occupation, the Hawaiian Kingdom fully satisfied the four
elements of statehood prescribed by customary international law,
which were later codified by the Montevideo Convention on the Rights
and Duties of States in 19335: a) a permanent population; b) a defined
territory; c) government; and d) capacity to enter into relations with
the other states. This is confirmed by the fact that "the Hawaiian
Kingdom became a full member of the Universal Postal Union on 1
January 1882, maintained more than a hundred legations and
consulates throughout the world, and entered into extensive
diplomatic and treaty relations with other States that included Austria-
Hungary, Belgium, Bremen, Denmark, France, Germany, Great
Britain, Hamburg, Italy, Japan, Netherlands, Portugal, Russia, Spain,
Sweden-Norway, Switzerland and the United States".6

4 See Larsen v. Hawaiian Kingdom, 119 International Law Reports, 2001, 566, at 581.

5 See Montevideo Convention on the Rights and Duties of States, 1933, 165 LNTS 19,
Article 1. This article codified the so-called declarative theory of statehood, already
accepted by customary international law; see Thomas D. Grant, "Defining Statehood:
The Montevideo Convention and its Discontents", 37 Columbia Journal of Transnational
Law, 1998-1999, 403; Joshua Castellino, International Law and Self-Determination: The
Interplay of the Politics of Territorial Possession with Formulations of Post-Colonial
'National' Identity", The Hague/Boston/London, 2000, at 77; David J. Harris (ed.), Cases
and Materials on International Law, 6 th Ed., London, 2004, at 99.

6 See David Keanu Sai, "Hawaiian Constitutional Governance", in David Keanu Sai
(ed.), The Royal Commission ofInquiry: Investigating War Crimes and Human Rights
Violations in the Hawaiian Kingdom, Honolulu, 2020, 58, at 64 (footnotes omitted).



320 HAWAIIAN JOURNAL OF LAW & POLITICS: VoL 3 (Spring 2021)

It is therefore unquestionable that in the 1890s the Hawaiian Kingdom
was an independent State and, consequently, a subject of international
law. This presupposed that its territorial sovereignty and internal
affairs could not be legitimately violated by other States.

3. Once established that the Hawaiian Kingdom was actually a State,
under international law, at the time when it was militarily occupied by
the United States of America, on 17 January 1893, it is now necessary
to determine whether the continuous occupation of Hawai'i by the
United States from 1893 to present times has led the Hawaiian
Kingdom to be extinguished as an independent State and,
consequently, as a subject of international law. This issue is
undoubtedly controversial, and may be considered according to
different perspectives. As noted by the Arbitral Tribunal established
by the PCA in the Larsen case, in principle the question in point might
be addressed by means of a careful assessment carried out through
"having regard inter alia to the lapse of time since the annexation [by
the United States], subsequent political, constitutional and
international developments, and relevant changes in international law
since the 1890s".7

4. However-beyond all speculative argumentations and the
consequential conjectures that might be developed depending on the
different perspectives under which the issue in point could be
addressed-in reality the argument which appears to overcome all the
others is that a long-lasting and well-established rule of international
law exists establishing that military occupation, irrespective of the
length of its duration, cannot produce the effect of extinguishing the
sovereignty and statehood of the occupied State. In fact, the validity
of such a rule has not been affected by whatever changes occurred in
international law since the 1890s. Consistently, as emphasized by the
Swiss arbitrator Eugene Borel in 1925, in the famous Affaire de la
Dette publique ottomane,

"[q]uels que soient les effets de l'occupation d'un territoire par
l'adversaire avant le retablissement de la paix, il est certain qu'a
elle seule cette occupation ne pouvait operer juridiquement le
transfert de souverainete [...] L'occupation, par l'un des
belligerants, de [...] territoire de l'autre belligerant est un pur
fait. C'est un 6tat de choses essentiellement provisoire, qui ne
substitue pas legalement l'autorite du belligerant envahisseur a
celle du belligerant envahi". 8

See Larsen v. Hawaiian Kingdom, supra n. 1, at 9.2.

8 See Affaire de la Dette publique ottomane (Bulgarie, Irak, Palestine, Transjordanie,
Grece, Italie et Turquie), 18 April 1925, Reports of InternationalArbitralAwards,
Volume I, 529, also available at <https://legal.un.org/riaa/cases/volI/529-614.pdf>
(accessed on 16 May 2020), at 555 ("whatever are the effects of the occupation of a
territory by the enemy before the re-establishment of peace, it is certain that such an
occupation alone cannot legally determine the transfer of sovereignty [...] The
occupation, by one of the belligerents, of [...] the territory of the other belligerent is
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This position was confirmed by, among others, the US Military
Tribunal at Nuremberg in 1948, holding that "[i]n belligerent
occupation the occupying power does not hold enemy territory by
virtue of any legal right. On the contrary, it merely exercises a
precarious and temporary actual control".9 Indeed, as noted, much
more recently, by Yoram Dinstein, "occupation does not affect
sovereignty. The displaced sovereign loses possession of the occupied
territory de facto but it retains title de jure [i.e. "as a matter of law"]". 0

In this regard, as previously specified, this conclusion can in no way
be influenced by the length of the occupation in time, as
"[p]rolongation of the occupation does not affect its innately
temporary nature"." It follows that "'precarious' as it is, the
sovereignty of the displaced sovereign over the occupied territory is
not terminated" by belligerent occupation.12 Under international law,
"le transfert de souverainet6 ne peut 8tre consid6r6 comme effectu6
juridiquement que par l'entr6e en vigueur du Trait6 qui le stipule et a
dater du jour de cette mise en vigueur",13 which means, in the words
of the famous jurist Oppenheim, that "[t]he only form in which a
cession [of sovereignty] can be effected is an agreement embodied in
a treaty between the ceding and the acquiring State. Such treaty may
be the outcome of peaceable negotiations or of war".1 4 Such a
conclusion corresponds to "a universally recognized rule which is
endorsed by jurists and confirmed by numerous rulings of
international and national courts"."

5. The United States has taken possession of the territory of Hawai'i
solely through de facto occupation and unilateral annexation, without
concluding any treaty with the Hawaiian Kingdom. Furthermore, it

nothing but a pure fact. It is a state of things essentially provisional, which does not
legally substitute the authority of the invading belligerent to that of the invaded
belligerent").

9 See USA v. Otto Ohlendorf et al. (Einsatzgruppen Trial), 10 April 1948, (1948) LRTWC
411, at 492.

10 See Yoram Dinstein, The International Law of Belligerent Occupation, 2 " Ed.,
Cambridge, 2019, at 58.

" Ibid.

12 Ibid. (footnotes omitted). See also, consistently, Peter M.R. Stirk, The Politics of
Military Occupation, Edinburgh, 2009, at 168 and 230.

13 See Affaire de la Dette publique ottomane, supra n. 5, at 555 ("the transfer of
sovereignty can only be considered legally effected by the entry into force of a treaty
which establishes it and from the date of such entry into force").

14 See Lassa FL Oppenheim, Oppenheim 's International Law, 7th Ed., vol. 1, 1948, at
500.

15 See Jean S. Pictet, Commentary on the Fourth Geneva Convention Relative to the
Protection of Civilian Persons in Time of War of 12 August 1949, Geneva, 1958, at 275.
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appears that such an annexation has taken place in contravention of
the rule of estoppel. At it is known, in international law "the doctrine
of estoppel protects legitimate expectations of States induced by the
conduct of another State".16 On 18 December 1893 President
Cleveland concluded with Queen Lili'uokalani a treaty, by executive
agreement, which obligated the President to restore the Queen as the
Executive Monarch, and the Queen thereafter to grant clemency to the
insurgents.'7 Such a treaty, which was never carried into effect by the
United States, would have precluded the latter from claiming to have
acquired Hawaiian territory, because it had evidently induced in the
Hawaiian Kingdom the legitimate expectation that the sovereignty of
the Queen would have been reinstated, an expectation which was
unduly frustrated through the annexation. It follows from the
foregoing that, according to a plain and correct interpretation of the
relevant legal rules, the Hawaiian Kingdom cannot be considered, by
virtue of the prolonged US occupation, as extinguished as an
independent State and a subject of international law, despite the long
and effective exercise of the attributes of government by the United
States over Hawaiian territory.' In fact, in the event of illegal
annexation, "the legal existence of [...] States [is] preserved from
extinction",19 since "illegal occupation cannot of itself terminate
statehood".20 The possession of the attribute of statehood by the
Hawaiian Kingdom was substantially confirmed by the PCA, which,
before establishing the Arbitral Tribunal for the Larsen case, had to
get assured that one of the parties of the arbitration was a State, as a
necessary precondition for its jurisdiction to exist. In that case, the
Hawaiian Kingdom was actually qualified as a "State", while the
Claimant-Lance Paul Larsen-as a "Private entity. "21

16 See Thomas Cottier, J6rg Paul Mnller, "Estoppel", Max Planck Encyclopedias of
International Law, April 2007, available at
<https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-
e1401> (accessed on 20 May 2020).

17 See United States House of Representatives, 53rd Congress, Executive Documents on
Affairs in Hawai'i: 1894-95, 1895, at 1269, available at
<https://hawaiiankingdom.org/pdf/Willis_to_Gresham_(12.20.1893).pdf> (accessed on
20 May 2020).

18 In this respect, it is to be emphasized that "a sovereign State would continue to exist
despite its government being overthrown by military force"; see David Keanu Sai, "The
Royal Commission of Inquiry", in David Keanu Sai (ed.), The Royal Commission of
Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian
Kingdom, Honolulu, 2020, 12, at 14.

19 See James Crawford, The Creation of States in International Law, 2nd Ed., Oxford,
2006, at 702.

20 See Ian Brownlie, Principles ofPublic International Law, 7 th Ed., Oxford, 2008, at 78.

21 See <https://pcacases.com/web/view/35> (accessed on 16 May 2020).
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6. The conclusion according to which the Hawaiian Kingdom cannot be
considered as having been extinguished-as a State-as a result of the
American occupation also allows to confirm, de plano, that the
Hawaiian Kingdom, as an independent State, has been under
uninterrupted belligerent occupation by the United States of America,
from 17 January 1893 up to the moment of this writing. This
conclusion cannot be validly contested, even by virtue of the
hypothetical consideration according to which, since the American
occupation of Hawai'i has not substantially involved the use of
military force, and has not encountered military resistance by the
Hawaiian Kingdom,22 it consequently could not be considered as
"belligerent". In fact, a territory is considered occupied "when it is
placed under the authority of the hostile army [...] The law on
occupation applies to all cases of partial or total occupation, even if
such occupation does not encounter armed resistance. The essential
ingredient for applicability of the law of occupation is therefore the
actual control exercised by the occupying forces".23 This is consistent
with the rule expressed in Article 42 of the Regulations annexed to the
Hague Convention (IV) respecting the Laws and Customs of War on
Land of 1907-affirming that a "[t]erritory is considered occupied
when it is actually placed under the authority of the hostile army" -
as well as with Article 2 common to the four Geneva Conventions of
1949, establishing that such Conventions apply "to all cases of partial
or total occupation of the territory of a High Contracting Party, even if
the said occupation meets with no armed resistance" (emphasis
added).

7. Once having ascertained that, under international law, the Hawaiian
Kingdom continues to exist as an independent State, it is now time to
assess the legitimacy and powers of the Regency. According to the
Lexico Oxford Dictionary, a "regency" is "[t]he office of or period of
government by a regent".2 4 In a more detailed manner, the Black's Law
Dictionary, which is the most trusted and widely used legal dictionary
in the United States, defines the term in point as "[t]he man or body of
men intrusted with the vicarious government of a kingdom during the

22 It is to be noted, in this respect, that no armed resistance was opposed to the occupation
despite the fact that, as acknowledged by US President Cleveland, the Queen "had at her
command at least five hundred fully armed men and several pieces of artillery. Indeed,
the whole military force of her kingdom was on her side and at her disposal"; see United
States House of Representatives, 53rd Congress, Executive Documents on Affairs in
Hawai 'i: 1894-95, 1895, at 453, available at
<https://hawaiiankingdom.org/pdf/Willis_to_Gresham_(12.20.1893).pdf> (accessed on
20 May 2020).

23 See International Committee of the Red Cross, "The Law of Armed Conflict.
Belligerent Occupation", Geneva, June 2002, available at
<https://www.icrc.org/en/doc/assets/files/other/law9_final.pdf> (accessed on 17 May
2020), at 3.

24 See <https://www.lexico.com/en/definition/regency> (accessed on 17 May 2020).
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minority, absence, insanity, or other disability of the king".25

Therefore, it appears that, in consideration of the current situation of
the Hawaiian Kingdom, a regency is the right body entitled to
provisionally exercise the powers of the Hawaiian Executive Monarch
in the absence of the latter, an absence which forcibly continues at
present due to the persistent situation of military occupation to which
the Hawaiian territory is subjected.

8. In legal terms, the legitimacy of the Hawaiian Council of Regency is
grounded on Articles 32 and 33 of the Hawaiian Kingdom
Constitution of 1864. In particular, Article 32 states that "[w]henever,
upon the decease of the Reigning Sovereign, the Heir shall be less than
eighteen years of age, the Royal Power shall be exercised by a Regent
Council of Regency; as hereinafter provided". As far as Article 33 is
concerned, it affirms that "[i]t shall be lawful for the King at any time
when he may be about to absent himself from the Kingdom, to appoint
a Regent or Council of Regency, who shall administer the Government
in His name; and likewise the King may, by His last Will and
Testament, appoint a Regent or Council of Regency to administer the
Government during the minority of any Heir to the Throne; and should
a Sovereign decease, leaving a Minor Heir, and having made no last
Will and Testament, the Cabinet Council at the time of such decease
shall be a Council of Regency, until the Legislative Assembly, which
shall be called immediately, may be assembled, and the Legislative
Assembly immediately that it is assembled shall proceed to choose by
ballot, a Regent of Council of Regency, who shall administer the
Government in the name of the King, and exercise all the powers
which are Constitutionally vested in the King, until he shall have
attained the age of eighteen years, which age is declared to be the
Legal Majority of such Sovereign".

The Council of Regency was established by proclamation on February
28, 1997, by virtue of the offices made vacant in the Cabinet Council,
on the basis of the doctrine of necessity, the application of which was
justified by the absence of a Monarch. Therefore, the Council of
Regency possesses the constitutional authority to temporarily exercise
the Royal powers of the Hawaiian Kingdom. The Council of Regency,
composed by de facto officers, is actually serving as the provisional
government of the Hawaiian Kingdom, and, should the military
occupation come to an end, it shall immediately convene the
Legislative Assembly, which "shall proceed to choose by ballot, a
Regent of Council of Regency, who shall administer the Government
in the name of the King, and exercise all the powers which are
Constitutionally vested in the King" until it shall not be possible to
nominate a Monarch, pursuant to Article 33 of the Hawaiian Kingdom
Constitution of 1864.

25 See <https://thelawdictionary.org/regency/> (accessed on 17 May 2020).
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9. In light of the foregoing-particularly in consideration of the fact that,
under international law, the Hawaiian Kingdom continues to exist as
an independent State, although subjected to a foreign occupation, and
that the Council of Regency has been established consistently with the
constitutional principles of the Hawaiian Kingdom and, consequently,
possesses the legitimacy of temporarily exercising the functions of the
Monarch of the Kingdom-it is possible to conclude that the Regency
actually has the authority to represent the Hawaiian Kingdom as a
State, which has been under a belligerent occupation by the United
States of America since 17 January 1893, both at the domestic and
international level.

III. ASSUMING THE REGENCY DOES HAVE THE AUTHORITY, WHAT

EFFECT WOULD ITS PROCLAMATIONS HAVE ON THE CIVILIAN
POPULATION OF THE HAWAIIAN ISLANDS UNDER

INTERNATIONAL HUMANITARIAN LAW, TO INCLUDE

ITS PROCLAMATION RECOGNIZING THE STATE OF HAWAI'I
AND ITS COUNTIES AS THE ADMINISTRATION OF THE

OCCUPYING STATE ON 3 JUNE 2019?

10. As previously ascertained, the Council of Regency actually possesses
the constitutional authority to temporarily exercise the Royal powers
of the Hawaiian Kingdom and, consequently, has the authority to
represent the Hawaiian Kingdom as a State pending the American
occupation and, in any case, up to the moment when it shall be
possible to convene the Legislative Assembly pursuant to Article 33
of the Hawaiian Kingdom Constitution of 1864. This means that the
Council of Regency is exactly in the same position of a government
of a State under military occupation, and is vested with the rights and
powers recognized to governments of occupied States pursuant to
international humanitarian law.

11. In principle, however, such rights and powers are quite limited, by
reason of the fact that the governmental authority of a government of
a State under military occupation has been replaced by that of the
occupying power, "[t]he authority of the legitimate power having in
fact passed into the hands of the occupant".26 At the same time, the
ousted government retains the function and the duty of, to the extent
possible, preserving order, protecting the rights and prerogatives of
local people and continuing to promote the relations between its
people and foreign countries. In the Larsen case, the claimant even
asserted that the Council of Regency had "an obligation and a
responsibility under international law, to take steps to protect
Claimant's nationality as a Hawaiian subject";27 the Arbitral Tribunal

26 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the
Laws and Customs of War on Land of 1907.

27 See Larsen v. Hawaiian Kingdom, supra n. 1, at 12.8.
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established by the PCA, however, did not provide a response regarding
this claim. In any event, leaving aside the latter specific aspect, in light
of its position the Council of Regency may to a certain extent interact
with the exercise of the authority by the occupying power. This is
consistent with the fact that the occupant is under an international
obligation to "take all the measures in his power to restore, and ensure,
as far as possible, public order and safety, while respecting, unless
absolutely prevented, the laws in force in the country".28 Indeed, as
noted by the eminent jurist Robert Y. Jennings in an influential article
published in 1946,29 one of the main purposes of the law of belligerent
occupation is to protect the sovereign rights of the legitimate
government of the occupied territory, and the obligations of the
occupying power in this regard continue to exist "even when, in
disregard of the rules of international law, it claims [...] to have
annexed all or part of an occupied territory".3 0 It follows that, the
ousted government being the entity which represents the "legitimate
government" of the occupied territory, it may "attempt to influence
life in the occupied area out of concern for its nationals, to undermine
the occupant's authority, or both. One way to accomplish such goals
is to legislate for the occupied population".3 ' In fact, "occupation law
does not require an exclusive exercise of authority by the Occupying
Power. It allows for authority to be shared by the Occupying Power
and the occupied government, provided the former continues to bear
the ultimate and overall responsibility for the occupied territory". 32

While in several cases occupants have maintained the inapplicability
to the occupied territory of new legislation enacted by the occupied
government, for the reason that it "could undermine their authority
[...] the majority of post-World War II scholars, also relying on the
practice of various national courts, have agreed that the occupant
should give effect to the sovereign's new legislation as long as it
addresses those issues in which the occupant has no power to amend
the local law, most notably in matters of personal status".33 The Swiss
Federal Tribunal has even held that "[e]nactments by the [exiled
government] are constitutionally laws of the [country] and applied ab

28 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the
Laws and Customs of War on Land of 1907.

29 See "Government in Commission", 23 British Year Book ofInternational Law, 1946,
112.

30 See Pictet, Commentary on the Fourth Geneva Convention Relative to the Protection of
Civilian Persons in Time of War of 12 August 1949, supra n. 12, at 276.

31 See Eyal Benvenisti, The International Law of Occupation, 2nd Ed., Oxford, 2012, at
104.

32 See Philip Spoerri, "The Law of Occupation", in Andrew Clapham and Paola Gaeta
(eds.), The Oxford Handbook of International Law in Armed Conflict, Oxford, 2014, 182,
at 190.

33 See Benvenisti, The International Law of Occupation, supra n. 28, at 104-105.
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initio to the territory occupied [...] even though they could not be
effectively implemented until the liberation".3 4 Although this position
was taken with specific regard to exiled governments, and the Council
of Regency was not established in exile but in situ, the conclusion, to
the extent that it is considered valid, would not substantially change
as regards the Council of Regency itself.

12. It follows from the foregoing that, under international humanitarian
law, the proclamations of the Council of Regency are not divested of
effects as regards the civilian population of the Hawaiian Islands. In
fact, considering these proclamations as included in the concept of
"legislation" referred to in the previous paragraph,35 they might even,
if the concrete circumstances of the case so allow, apply retroactively
at the end of the occupation, irrespective of whether or not they must
be respected by the occupying power during the occupation, on the
condition that the legislative acts in point do not "disregard the rights
and expectations of the occupied population".3 6 It is therefore
necessary that the occupied government refrains "from using the
national law as a vehicle to undermine public order and civil life in the
occupied area".3 7 In other words, in exercising the legislative function
during the occupation, the ousted government is subjected to the
condition of not undermining the rights and interests of the civilian
population. However, once the latter requirement is actually respected,
the proclamations of the ousted government-including, in the case of
Hawai'i, those of the Council of Regency-may be considered
applicable to local people, unless such applicability is explicitly
refuted by the occupying authority, in its position of an entity bearing
"the ultimate and overall responsibility for the occupied territory".38

In this regard, however, it is reasonable to assume that the occupying
power should not deny the applicability of the above proclamations
when they do not undermine, or significantly interfere with the
exercise of, its authority. This would be consistent with the obligation
of the occupying power "to maintain the status quo ante (i.e. as it was

34 See Ammon v. Royal Dutch Co., 21 International Law Reports, 1954, 25, at 27.

35 This is consistent with the assumption that the expression "laws in force in the
country", as used by Article 43 of the Regulations annexed to the Hague Convention (IV)
respecting the Laws and Customs of War on Land of 1907 (see supra, text corresponding
to n. 25), "refers not only to laws in the strict sense of the word, but also to the
constitution, decrees, ordinances, court precedents [...] as well as administrative
regulations and executive orders"; see Marco Sass6li, "Legislation and Maintenance of
Public Order and Civil Life by Occupying Powers", 16 European Journal of
International Law, 2005, 661, at 668-69.

36 See Benvenisti, The International Law of Occupation, supra n. 28, at 105.

37 Ibid., at 106.

38 See supra, text corresponding to n. 29.
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before) in the occupied territory as far as is practically possible",39

considering that local authorities are better placed to know what are
the actual needs of the local population and of the occupied territory,
in view of guaranteeing that the status quo ante is effectively
maintained.

13. As regards, specifically, the Council of Regency's Proclamation
recognizing the State of Hawai'i and its Counties as the administration
of the occupying State of 3 June 2019,40 it reads as follows:

"Whereas, in order to account for the present circumstances of
the prolonged illegal occupation of the Hawaiian Kingdom and
to provide a temporary measure of protection for its territory
and the population residing therein, the public safety requires
action to be taken in order for the State of Hawai'i and its
Counties to begin to comply with the 1907 Hague Convention,
IV, the 1949 Geneva Convention, IV, and international
humanitarian law:

Now, therefore, We, the acting Council of Regency of the
Hawaiian Kingdom, serving in the absence of the Monarch and
temporarily exercising the Royal Power of the Kingdom, do
hereby recognize the State of Hawai'i and its Counties, for
international law purposes, as the administration of the
Occupying Power whose duties and obligations are enumerated
in the 1907 Hague Convention, IV, the 1949 Geneva
Convention, IV, and international humanitarian law;
And, We do hereby further proclaim that the State of Hawai'i
and its Counties shall preserve the sovereign rights of the
Hawaiian Kingdom government, and to protect the local
population from exploitation of their persons and property, both
real and personal, as well as their civil and political rights under
Hawaiian Kingdom law".

As it is evident from a plain reading of its text, this Proclamation
pursues the clear purpose of ensuring the protection of the Hawaiian
territory and the people residing therein against the prejudicial effects
which may arise from the occupation to which such a territory is
actually subjected. Therefore, it represents a legislative act aimed at
furthering the interests of the civilian population through ensuring the
correct administration of their rights and of the land. As a
consequence, it has the nature of an act that is equivalent, in its
rationale and purpose (although not in its precise subject), to a piece
of legislation concerning matters of personal status of the local

39 See International Committee of the Red Cross, "The Law of Armed Conflict.
Belligerent Occupation", supra n. 20, at 9.

40 Available at
<https://www.hawaiiankingdom.org/pdf/Proc_RecognizingStateof HI.pdf> (accessed
on 18 May 2020).
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population, requiring the occupant to give effect to it.41 It is true that
the Proclamation of 3 June 2019 takes a precise position on the status
of the occupying power, the State of Hawai'i and its Counties being a
direct emanation of the United States of America. However, in doing
so, the said Proclamation simply reiterates an aspect that is self-
evident, since the fact that the State of Hawai'i and its Counties belong
to the political organization of the occupying power, and that they are
de facto administering the Hawaiian territory, is objectively
irrefutable. It follows that the Proclamation in discussion simply
restates rules already existing under international humanitarian law. In
fact, the latter clearly establishes the obligation of the occupying
power to preserve the sovereign rights of the occupied government (as
previously ascertained in this opinion),42 the "overarching principle
[of the law of occupation being] that an occupant does not acquire
sovereignty over an occupied territory and therefore any occupation
must only be a temporary situation" .43 Also, it is beyond any doubts
that an occupying power is bound to guarantee and protect the human
rights of the local population, as defined by the international human
rights treaties of which it is a party as well as by customary
international law. This has been authoritatively confirmed, inter alia,
by the International Court of Justice.44 While the Proclamation makes
reference to the duty of the State of Hawai'i and its Counties to protect
the human rights of the local population "under Hawaiian Kingdom
law", and not pursuant to applicable international law, this is
consistent with the obligation of the occupying power to respect, to
the extent possible, the law in force in the occupied territory. In this
regard, respecting the domestic laws which protect the human rights
of the local population undoubtedly falls within "the extent possible",
because it certainly does not undermine, or significantly interfere with
the exercise of, the authority of the occupying power, and is consistent
with existing international obligations. In other words, the occupying

41 See supra text corresponding to n. 30.

42 See, in particular, supra, para. 11.

43 See United Nations, Officer of the High Commissioner of Human Rights, "Belligerent
Occupation: Duties and Obligations of Occupying Powers", September 2017, available at
<https://www.humanitarianresponse.info/sites/www.humanitarianresponse.info/files/doc
uments/files/ohchrsyria_-_belligerent _occupation_-_legal noteen.pdf> (accessed on
19 May 2020), at 3.

4 See, in particular, Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion of 9 July 2004, ICJReports, 2004, at 111-113;
Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic
of Congo v. Uganda), Judgement of 19 December 2005, at 178. For a more
comprehensive assessment of this issue see Federico Lenzerini, "International Human
Rights Law and Self-Determination of Peoples Related to the United States Occupation
of the Hawaiian Kingdom", in David Keanu Sai (ed.), The Royal Commission ofInquiry:
Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom,
Honolulu, 2020, 173, at 203-205.
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power cannot be considered "absolutely prevented"45 from applying
the domestic laws protecting the human rights of the local population,
unless it is demonstrated that the level of protection of human rights
guaranteed by Hawaiian Kingdom law is less advanced than human
rights standards established by international law. Only in this case, the
occupying power would be under a duty to ensure in favour of the
local population the higher level of protection of human rights
guaranteed by international law. In sum, the Council of Regency's
Proclamation of 3 June 2019 may be considered as a domestic act
implementing international rules at the internal level, which should be
effected by the occupying power pursuant to international
humanitarian law, since it does not undermine, or significantly
interfere with the exercise of, its authority.

14. It may be concluded that, under international humanitarian law, the
proclamations of the Council of Regency-including the
Proclamation recognizing the State of Hawai'i and its Counties as the
administration of the occupying State on 3 June 2019-have on the
civilian population the effect of acts of domestic legislation aimed at
protecting their rights and prerogatives, which should be, to the extent
possible, respected and implemented by the occupying power.

III. COMMENT ON THE WORKING RELATIONSHIP BETWEEN THE

REGENCY AND THE ADMINISTRATION OF THE OCCUPYING STATE

UNDER INTERNATIONAL HUMANITARIAN LAW.

15. As previously noted, "occupation law [...] allows for authority to be
shared by the Occupying Power and the occupied government,
provided the former continues to bear the ultimate and overall
responsibility for the occupied territory". 46 This said, it is to be kept
well in mind that belligerent occupation necessarily has a non-
consensual nature. In fact, "[t]he absence of consent from the state
whose territory is subject to the foreign forces' presence [...] [is] a
precondition for the existence of a state of belligerent occupation.
Without this condition, the situation would amount to a 'pacific
occupation' not subject to the law of occupation".4 7 At the same time,
we also need to remember that the absence of armed resistance by the
territorial government can in no way be interpreted as determining the
existence of an implied consent to the occupation, consistently with
the principle enshrined by Article 2 common to the four Geneva
Conventions of 1949.48. On the contrary, the consent, "for the

45 See supra, text corresponding to n. 25.

46 See supra, text corresponding to n. 29.

47 See Spoerri, "The Law of Occupation", supra n. 29, at 190.

48 See supra, para. 6.
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purposes of occupation law, [...] [must] be genuine, valid and
explicit". 49 It is evident that such a consent has never been given by
the government of the Hawaiian Kingdom. On the contrary, the
Hawaiian government opposed the occupation since its very
beginning. In particular, Queen Lili'uokalani, executive monarch of
the Hawaiian Kingdom, on 17 January 1893 stated that, "to avoid any
collision of armed forces and perhaps the loss of life, I do, under this
protest, and impelled by said force, yield my authority until such time
as the Government of the United States shall, upon the facts being
presented to it, undo the action of its representatives and reinstate me
in the authority which I claim as the constitutional sovereign of the
Hawaiian Islands".5 o

The opposition to the occupation has never been abandoned up to the
time of this writing, although for some long decades it was stifled by
the policy of Americanization brought about by the US government in
the Hawaiian Islands. It has eventually revived in the last three
lustrums, with the establishment of the Council of Regency.

16. Despite the fact that the occupation inherently configures as a situation
unilaterally imposed by the occupying power-any kind of consent of
the ousted government being totally absent-there still is some space
for "cooperation" between the occupying and the occupied
government-in the specific case of Hawai'i between the State of
Hawai'i and its Counties and the Council of Regency. Before trying
to specify the characteristics of such a cooperation, it is however
important to reiterate that, under international humanitarian law, the
last word concerning any acts relating to the administration of the
occupied territory is with the occupying power. In other words,
"occupation law would allow for a vertical, but not a horizontal,
sharing of authority [...] [in the sense that] this power sharing should
not affect the ultimate authority of the occupier over the occupied
territory"." This vertical sharing of authority would reflect "the
hierarchical relationship between the occupying power and the local
authorities, the former maintaining a form of control over the latter
through a top-down approach in the allocation of responsibilities".52

4 See Spoerri, "The Law of Occupation", supra n. 29, at 190.

50 See United States House of Representatives, 53rd Congress, Executive Documents on
Affairs in Hawai'i: 1894-95, 1895, at 586.

" See International Committee of the Red Cross, Expert Meeting. Occupation and Other
Forms ofAdministration of Foreign Territory. Report, Geneva, 2012, available at
<https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4094.pdf> (accessed on
20 May 2020), at 20.

52 Ibid., at footnote 7.
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17. The cooperation referred to in the previous paragraph is implied or
explicitly established in some provisions of the Fourth Geneva
Convention of 1949. In particular, Article 47 states that

"Protected persons who are in occupied territory shall not be
deprived, in any case or in any manner whatsoever, of the
benefits of the present Convention by any change introduced,
as the result of the occupation of a territory, into the institutions
or government of the said territory, nor by any agreement
concluded between the authorities of the occupied territories
and the Occupying Power, nor by any annexation by the latter
of the whole or part of the occupied territory".

Through referring to possible agreements "concluded between the
authorities of the occupied territories and the Occupying Power", this
provision clearly implies the possibility of establishing cooperation
between the occupying and the occupied government. More explicitly,
Article 50 affirms that "[t]he Occupying Power shall, with the
cooperation of the national and local authorities, facilitate the proper
working of all institutions devoted to the care and education of
children", while Article 56 establishes that, "[t]o the fullest extent of
the means available to it, the Occupying Power has the duty of
ensuring and maintaining, with the cooperation of national and local
authorities, the medical and hospital establishments and services,
public health and hygiene in the occupied territory [...]".

As far as United States practice is concerned, it acknowledges that
"[t]he functions of the [occupied] government-whether of a general,
provincial, or local character-continue only to the extent they are
sanctioned".53 With specific regard to cooperation with the occupied
government, it is also recognized that "[t]he occupant may, while
retaining its paramount authority, permit the government of the
country to perform some or all of its normal functions".54

18. Importantly, the provisions referred to in the previous paragraph
exactly refer to issues related to the protection of civilian persons and
of their rights, which is one of the two main aspects (together with the
preservation of the sovereign rights of the Hawaiian Kingdom
government) dealt with by the Council of Regency's Proclamation
recognizing the State of Hawai'i and its Counties as the administration
of the occupying State of 3 June 2019.55 In practice, the cooperation
advocated by the provisions in point may take different forms, one of
which translates into the possibility for the ousted government to adopt

53 See "The Law of Land Warfare", United States Army Field Manual 27-10, July 1956,
Section 367(a).

54 Ibid., Section 367(b).

55 See supra, text following n. 37.
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legislative provisions concerning the above aspects. As previously
seen, the occupying power has, vis-a-vis the ensuing legislation, a duty
not to oppose to it, because it normally does not undermine, or
significantly interfere with the exercise of, its authority. Further to
this, it is reasonable to assume that-in light of the spirit and the
contents of the provisions referred to in the previous paragraph-the
occupying power has a duty to cooperate in giving realization to the
legislation in point, unless it is "absolutely prevented" to do so. This
duty to cooperate appears to be reciprocal, being premised on both the
Council of Regency and the State of Hawai'i and its Counties to ensure
compliance with international humanitarian law.

19. The latter conclusion is consistent with the logical (and legally
grounded) assumption that the ousted government is better placed than
the occupying power in order to know what are the real needs of the
civilian population and what are the concrete measures to be taken to
guarantee an effective response to such needs. It follows that, through
allowing the legislation in discussion to be applied-and through
contributing in its effective application-the occupying power would
better comply with its obligation, existing under international
humanitarian law and human rights law, to guarantee and protect the
human rights of the local population. It follows that the occupying
power has a duty-if not a proper legal obligation-to cooperate with
the ousted government to better realize the rights and interest of the
civilian population, and, more in general, to guarantee the correct
administration of the occupied territory.

20. In light of the foregoing, it may be concluded that the working
relationship between the Regency and the administration of the
occupying State should have the form of a cooperative relationship
aimed at guaranteeing the realization of the rights and interests of the
civilian population and the correct administration of the occupied
territory, provided that there are no objective obstacles for the
occupying power to cooperate and that, in any event, the "supreme"
decision-making power belongs to the occupying power itself This
conclusion is consistent with the position of the latter as
"administrator" of the Hawaiian territory, as stated in the Council of
Regency's Proclamation recognizing the State of Hawai'i and its
Counties as the administration of the occupying State of 3 June 2019
and presupposed by the pertinent rules of international humanitarian
law.

24 May 2020

Professor Federico Lenzerini
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TRAEATY WITH THE HAWAIIAN ISLANDS. Dze. 2, 1849.

MM WITH THE HAWAM ISLAIS,
DEC. 20, 1849.

WmniAs a treaty of friendship, commerce, and navigation, between
ithe United Sates of America and his Majesty the King of the Hawaiian
Islands, was concluded -and signed at. Washington, on the twentieth
day of December, in the year of our Lord one thousand eight hundred.
and forty-nine, the original of which treaty is, word for wqr4 as
follows: -

The United States of America and his Majesty the King of the
Hawaiian Islands, equally animated with the desire of maintaining the
relations of good understanding which have hitherto so- happily sub.
sisted between their respective states, and consolidating the commer-
cial intercourse between them, have agreed to enter into negotiations
for the conclusion of a treaty of friendship, commerce, and navigation,
for which purpose they have appointed plenipotentiaries, that is to say:
The President of the United States of merica, John M. Clayton,
Secretary of State of the United States; and his Majesty the'King of
the Hawaiian Islands, James Jackson Jirves, accredited as his special
commissioner to the government of the United States; who, after hw-
ing eSchanged their full powers, found in good and due form, have
concllided and signed the following articles:-

Dee. 20, 18.
Eatiiatioas

exc1 ne at

made Nov. 9,
1850.

P'reamble.

ARircLz L

There shall be perpetual peace and amity between the United States Peace
and the King of the Hawaiian Islands, his heirs and his successors. amity.

ARTicLz IM

There shall be reciprocal liberty of commerce and navigation be.
tween the Ufited States of America and the Hawaiian Islands. No
duty of customs, or other impost, shall be charged upon any goods, the
produce or manufacture of one country, upon importation from such
country into the other, other or higher than the duty ot impost charged
upon goods of the same kind, the produce or manufacture of, or im.
ported from, any other country; and the United Stites of America
and his Majesty the King of the Hawaiian Islands do hereby engage,
that the subjects or citizens of any other state shall not enjoy any
favor, privilege, or immunity, whatever, in matters of commerce and
navigation, which shall not also, at the same time, be extended to the
subjects or citizens of the other contracting party, gratuitously, if the
concession in favor of that other state shall have been gratuitous, and
in return for a compensation, as nearly as possible of proportionate
value and effect, to be adjusted by mutual. agreement, if the conces-
sion shall have been conditional.

ARTICLE IML

All articles, the produce or manufacture of either country, which
can legally be imported into either country from the other, in ships of
that other country, and thence coming, shall, when so imported, be
subject to the same duties, and enjoy the same privileges, whether im-
ported in ships of the one country, or in ships -of the 'other; and in
like manner, all goods which can legally be exported or re-exported

Redprocal
freedom of
trade.

"Most-favored
nation" stipula-
tion.

Same su1ect
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Tonnage &a.
duties.

Provtsions of
this treaty not
to extend to

"oastins trade.

Priil'eges of
6team vessels
carring mnails

Prlvnlee of
whale shipe.

from either country to the other, in ships of that other country, shall,
when so exported or re-exported, be subject to the same duties, and be
entitled to the same privileges, drawbacks, bounties, and allowances,
whether exported in ships of the one country, or in ships of the other;
and all goods and articles, of whatever description, not being of the.
produce or manufacture of the United States, which can. be legally im-
ported into the Sandwich Islands, shall, when so imported in vessels of
the United States, pay no other or higher duties, imposts, or charges,
than shall be payable upon the like goods and articles, when imported
in the vessels of the most favored foreign nation, other than the nation
of which the said goods and articles are the produce or manufacture.

AnTicLE IV.

No duties of tonnage, harbor, lighthouses, pilotage, quarantine, or
oher similar duties, of whatever nature, or under whatever denomina-
tion, shall be imposed in either country upon the vessels of the other,
in respect of voyages between the United States of America and the
Hawaiian Islands, if laden, or in respect of any voyage, if in ballast,
which shall not be equally imposed in the like cases on national vessels.

AaTICLs V.

It is hereby declared, that the stipulations of the present treaty are
not to be understood as applying to the navigation and carrying trade
between one port and another, situated in the states of either 6outract-
ing party, such navigation and trade being reserved exclusitely to
national vessels.

ARTIcL VI.

Steam vessels of the United States which mdy be employed by the
government of the said States, in the carrying of their public mails
across the Pacific Ocean, or from one port in that ocean to another,
shall have free access to the ports of the Sandwich Islands, with the
privilege of stopping therein to refit, to refresh, to land passengers and
their baggage, and for the transaction of any business pertaining to the
public mail service of the United States, and shall be subject in such
ports to no duties of tonnage, harbor, lighthouses, quarantine, or other
similar duties of whatever nature or under whatever denomination.

ARTICLz VII.

The whale ships of the United States shall have access to the.prts
of Hilo, Kealakekua, and Hanalei, in the Sandwich Islands, for the
purposes of refitment and refreshment, as well as to the ports of Hon-
olulu and Labaina, which only are ports of entry for all merchant ves-
sels ; and in Wl the above-named ports, they shall be permitted to tra4e
or barter their supplies or goods, excepting spirituous liquors, to the
amount of two hundred dollars ad valorem for each vessel, without
paying any charge for tonnage or harbor dues of any description, or
any duties or imposts whatever upon the goods or articles so traded or
bartered. They shall also be permitted, with the like exemption from
all charges for tonnage and harbor dues, further to trade or barter, with
the same exception as to spirituous liquors, to the additional amount
of one thousand dollars ad valorem, for each vessel, paying upon the
additional goods and articles so traded and bartered, no other or higher
duties than are payable on like goods and articles, when ix, ported in
the vessels and by the citizens or subjects of the most favored foreign
nation. They shall also be permitted to pass from port to port of the
Sandwich Islands, for the purpose of procuring refreshments, but they

-M
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shall not discharge their sedmen or land their passengers in the said
Islands, except at Lahaina.and Honolulu; and in all the ports named
in this article, the whale ships of the United States shall enjoy, in all
respects whatsoever, all the rights, privileges, and immunities, which
are enjoyed by, or shall be granted to, the whale ships of the most
favored foreign nation. The like privilege of frequenting the three
ports of the Sandwich islands, above named in this article, not being
ports of entry for merchant vessels, is also guaranteed to all the pfiblic
armed vessels of the United States. But nothing in this article shall
be construed as authorizing any vessel of the United States, having on
board any disease usually regarded as requiring quarantine, to enter,
during the continuance of such disease on beard, any port of the
Sandwich Islands, other than Lahaina or Honolulu.

AnTIcLE VIII.

The contracting parties engage, in regard to the personal privileges, Prlvueps of
that the citizens of the United States of America shall enjoy in the eltizens of U. S.

inHawagma hi1-dominions of his Majesty the King of the Hawaiian Islands, and the .4 an WO
subjects of his said Majesty in the United States of America, that they Vem.
shall have free and undoubted right to travel and to reside in the states Travel
of the two- high contracting parties, subject to the same. precautions of
police which are practiced towards the lubjects or citizens of the most
favored nations. They shall be entitled to occupy dwellings and ware-
houses, and to dispose of their personal property of every kind and Trade.
description, by. sale, gift, exchange, will, or in any other way whatever,
without the smallest hindrance or obstacle; and their heirs or repre. Heirship.
sentatives, being subjects or citizens of the other contracting party,
shall succeed to~their personal goods, whether by testament or ab intes-
taro; and may -take possession thereof, either, by themselves or by
others acting for them, and dispose of the same at will, paying to the
profit of the respective governments, such dues only as.the inhabitants
of the country wherein the said goods are, shall be subject to Oay in
like cases. And in case of the absence of the heir and representative,
such care shall be taken of the said goods as would be taken of the
goods of a native of the same country in like case, until the lawful
owner mdy take measures for receiving them. And if a question
should arise among several claimants as to which of them said goocli
belong, the same shall be decided finally by the laws and judges of the
land wherein the said goods are. Where, on the decease of any per. Real estate.
son holding real estate within the territories.of one party; such real
estate would, by the laws of the land, descend on a cititen or subject
of the other, were he not disqualified by alienage, such citizen or sub-
ject shall be allowed a reasonable time to sell the same, and to with-
draw the proceeds without molestation, and exempt *from all duties of
detraction on the part of the government of the respective states.
The citizens or subjects of the contracting parties shall not be obliged Taxes.
to pay, under any pretence whatever, any taxes or impositions other or
greater than those which are paid, or may hereafter be paid, by the
subjects or citizens of the most favored nations, in the respective states
of the high contracting parties. They shall be exempt from all mili. mitary am,
tary service, whether by land or by sea; from forced loans; and from vice.
every extraordinary contribution not general and by law established.
Their dwellings, warehouses, and all premises appertaining thereto,
destined for the purposes of commerce or residence, shall be respected.
No arbitrary search of, or visit to, their houses, and no arbitrary exam- Rightofsech
ination or inspection whatever of the books, papers, or accounts of of tenements.

'their trade, shall be made; but such measures shall be executed only
in conformity with the legal sentence of a competent tribunal; and



980 TREATY WITH THE HAWAIIAN ISLANDS. Dsc. 20,1849.

each of the two contracting parties engages that the citizens or sub.
jects of the other residing in their respective states shall enjoy their
property and personal security, in as full and ample manner as their
own citizens or, subjects, or the subjects or citizens of the most favored
nation, but subject always to the laws and statutes of the twp countries.
respectively.

AxTicLs IX.

Tade n either The citizens and' subjects of each of the two contracting parties shall
y l l& 0e be free in the states of the other to manage their own affairs themselves,

Country- or to commit those affairs to the management of any persons. whom they
may appoint as their broker, factor, or agent; nor shall the citizens and
subjects of the two contracting parties be restrained in their choice of
persons to act in such capacities; nor shall they be called upon to pay
any salary or remuneration to any person whom they shall not choose
to employ.

Absolute freedom shall be given in all cases to the buyer and seller
to bargain together, and to fix the price of any goods or merchandise
imported into, or to be exported from, the states and dominions of the two
contracting parties, save and except generally such cases wherein the
laws and usages of the country may require the intervention of any
special agents in the states and dominions of the contracting parties.
But nothing contained in this or any other article of the present treaty
shall be construed to authorize the sale of spirituous liquors to the
natives of the Sandwich Islands, farther than such sale may be allowed
by the Hawaiian laws.

AR TimL X.

Consuls, a. Each of the two contracting parties may have, in the ports of the
other, consuls, vice-consuls, and commercial agents, of their own
appointment, who shall enjoy the same privileges and powers with those
of the most favored nations; but if any such consuls shall exercise
commerce, they shall be subject to the same laws and usages to which
the private individuals of their nation are subject in the same place.

Desertmfrm The said consuls, vice-consuls, and commercial agents, are authorized
vessels. to require the assistance of the local authorities for the search, arrest,

detention and imprisonment of the deserters from the ships of war and
merchant vessels of their country. For this purpose they shall apply
to the competent tribunals, judges, and officers, and shall, in writing,
demand the said deserters, proving, by the exhibition of the registers
of the vessels, the rolls of the crews, or by other official documents,
that such individuals formed part of the crews; and this reclamation
being thus substaitiated, the surrender shall not be refused. Such
deserters, when arrested, shall be placed at the disposal of the said
consuls, vice-consuls, or commercial agents, and may be confined in
the public prisons, at the request and cost of those who shall claim
them, in order to be detained until the time when they shall be restored
to the vessel to which they belonged, or sent back to their own country
by a vessel of the same nation, or any other vessel whatsoever. The
agents, owners, or masters of vessels on account of whom the deserters
have been apprehended, upon requisition of the local authorities, shall
be required to take or send away such deserters from the states and
dominions of the contracting parties, or give such security for their
good conduct as the law may require. But if not sent back nor
reclaimed within six months from the day of their, arrest, or if all the
expenses of such imprisonment are not defrayed by the party causing
such arrest and imprisonment, they shall be set at liberty, and shall not
be again arrested for the same cause. However, if the deserters should
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be found to have committed any crime or offence, their surrendei may
be delayed until the tribunal before which their case shall be depending
shall have pronounced its sentence, and such sentence shall have been
carried into effect.

ARTr n XI.

It is agreed that perfect and entire liberty of conscience shall be
enjoyed by the citizens and subjects of both the contracting parties, in
the countries of the one and the other, without their being liable to be
disturbed or molested on account of their religious belief. But nothing
contained in this article shall be construed to interfere with the exclu.
sive right of the Hawaiian government to regulate for itselfthe schools
which it may establish or support within its jurisdiction.

ARTICLn XIEL

If any ships of war or other vessels be wrecked on the coasts of the
states or territories of either of the contracting parties, such ships or
vessels, or any parts thereof, and all furniture and appurtenances
belonging therounto, and all goods and merchandise which shall be
saved therefrom, or the produce thereof, if sold, shall be faithfully re-
stored with the least possible delay to the proprietors, upon being claimed
by them, or by their duly authorized factors; and if there are no such
proprietors or ihctois on" the spot, then th. said goods and merchandise,
or the proceeds thereof, as well as ill the papers found on board such
wrecked ships or vessels, shall be delivered to the American or Ha-
waiian consul,or vice-consul, in whose district the wreck may have taken
place; and such consul, vice-consul, proprietors, or factors, shall pay
only the expenses incurred in the-preservation of the property, together
with the rate of salvage and expenses of quarantine which would have
been payable in the like case of a wreck of a national vessel; and
the goods and merchandise saved from the wreck shall not be subject
to duties unless entered for consumption, it being understood that in
case of any legal claim upon such wreck, goods, or merchandise, the
same shall be referred for decision to the competent tribunals of the
country.

Aurors XIIL

- The vessels of either of the two contracting parties which may be
forced by stress of weather or other cause into one of the ports of the
other, shall be exempt from all duties of port or navigation paid for the
benefit o the state, if the motives which led to their seeking refuge be
real and evident, and if no cargo be discharged or taken on board, save
such as may relate to the subsistence of the crew, or be necessary for
the repair of the vessels, and if they do not stay in port beyond the
time necesstry, keeping in view the cause which led to their seeking
refuge.

AuTiCLu XIV.

The contracting parties mutually agree to surrender, upon official
requisition, to the authorities of each, all persons who, being charged
with the crimes of murderpiracy, arson, robbery, forgery, or the utter-
ance of forged paper, committed within the jurisdiction of either, shall
be found within the territories of the other, provided that this shall. onlybe done upon such evidence of criminality as, according to the laws

of the place where the person so charged shall be found, would justify
his apprehension and commitment for trial, if the crime had there been
committed; and the respective judges and other magistrates of the two
governments shall have authority, upon complaint made under oath, to
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issue a warrant for the apprehension of the person so charged,.that he
may be brought before such judges or other. magistrates respectively, to
the end that the evidence of criminality may be heard and considered;
and if, ,on such -hearing, the evidence be deemed sufficient to sustain
the charge, it shall be the duty of the examining judge or magistrate to
certify the same to the proper executive authority, that a warrant may
issue for the surrender of such fugitive. The expense of such appre,
hension. and delivery shQU be borne and defrayed by the party who
makes the requisition and receives the fugitive.

ARuTicL XV.

.xan ange- So soon as steam or other mail packets under the/tag of either of
mthe contracting parties shall have commenced running between their

respective ports of entry, the contracting parties agree to receive at the
post-offices of those ports all mailable matter, and to forward it as
directed, the destination being to some regular post-office of either
country, charging'thereupon the regular postal rates as established by
law in the territories of either party receiving said mailable matter, in
addition to the original postage of the office whence the mail was sent.
Mails for the United States shall be made up at regular intervals at the
Hawaiian post-office, and despatched to ports of the United States; the
postmasters at which ports shall open the same, and forward the enclosed
matter as directed, crediting the Hawaiian government with their pes-
tajes as established by law, and stamped upon each manuscript or
printed iheet.

All mailable matter destined for the Hawaiian. Islands shall be
received at the several post-offices in the United States,. and forwarded
to San Francisco, or other ports on the Pacific coast of the United
States, whence the postmasters shall despatch it by the regular mail
packets to Honolulu, the Hawaiian government agreeing on their part to
recoive and collect for and credit the post-offce department of the
United States with the United States' rates charged thereupon. It shall
be optional to prepay the postage on letters in either country, but
postage on.printed sheets and newspapers shall in all cases be prepaid.
.The respective post-office departments of the contracting parties shall
in their "aceounts, which are to be adjusted annually, be credited with
all dead letters returned.

ARzTzcL XVL

continac The present treaty shall be in force from the date of the exchange
at," ttety. of the ratificatioas, for the term of ten years, and further, until the end

of twelve months after either of the contracting parties shall have given
notice to the other of its intention to terminate the same, each of the
said contracting parties reserving to itself the right of giving such
notice at the end of the aid tern) of ten years, or at any subsequent
term.

Any citizen or subject of either party infringing the articles of this
treaty shall be held responsible for the same, and the harmony and
good correspondence between the two governments shall not be inter-
rupted thereby, each party engaging in no way to protect the ofender,
or sanction such violation.

Awzrro XVII

e The present treaty shall be ratified by the President of the United
States of Aiuerica, by and with the advice'and consent of the Senate
of the said States, and by • his Majesty the King of the Hawaiian
-Islands, by and. with -the advice of his Privy Council of State, and the
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ratification shall be exchanged at Honolulu within eighteen months
from the date of its signature, or sooner if possible.

In witness whereof, the respective plenipotentiaries have signed the
same in triplicate; and have thereto affixed their seals.

Done at Washington, in the English language, the twentieth day of Dat.
December, in the year one thousand eight hundred and forty-nine.

JOHN M. CLAYTON, [SAL.1
JAMES JACKSON JARVES. [SzAL.

VOL. IX. TiAT. -22
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H.E. DAVID KEANU SAI, PH.D. 
Minister of Foreign Affairs ad interim 
P.O. Box 4146 
Hilo, HI  96720       
Tel: +1 (808) 383-6100 
E-mail: interior@hawaiiankingdom.org 
Website: http://hawaiiankingdom.org/ 
_____________________________________________________________________________ 

 
 

21 October 2023  
 
 
The Honorable Antony J. Blinken 
Secretary of State 
U.S. Department of State 
2201 C Street NW 
Washington, DC 20520 
 
U.S. Postal Service Priority Mail Express tracking no. EE 402 827 679 US 
 
Re:  Notice of Termination of the 1875 Reciprocity Treaty and its 1884 Supplemental 

Convention granting exclusive right for the United States to enter Pearl Harbor  
 
Dear Secretary Blinken: 
 
I have the honor to refer to Article I of the 1884 Supplemental Convention (25 Stat. 1399) 
that extended the duration of the 1875 Commercial Reciprocity Treaty (19 Stat. 625) 
between our two countries for an additional term of seven years from the date when 
ratifications were exchanged by our Plenipotentiaries at Washington, D.C., on 9 November 
1887, and further, “until the expiration of twelve months after either of the High 
Contracting Parties shall give notice to the other of its wish to terminate the same, each of 
the High Contracting Parties being at liberty to give such notice to the other at the end of 
the said term of seven years or at any time thereafter.” 
 
Please find enclosed a Proclamation by the acting Council of Regency dated 20 October 
2023 terminating the 1875 Commercial Reciprocity Treaty and its 1884 Supplemental 
Convention that granted “to the Government of the United States the exclusive right to 
enter the harbor of Pearl River, in the Island of O‘ahu.” Upon receipt of this notice of 
termination, the United States shall, prior to the expiration of twelve months in accordance 
with Article I of the 1884 Supplemental Convention, remove all movable property at its 
military facilities throughout the Hawaiian Islands, including unexploded munitions, and 
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fuel, with the exception of real property attached to the land or erected on it, including 
man-made objects, such as buildings, homes, structures, roads, sewers, and fences, to 
include on other properties that have been or are currently under its supervision and 
command. 
 
I have taken the liberty of also enclosing the Legal Opinion on the Authority of the Council 
of Regency of the Hawaiian Kingdom by Professor Federico Lenzerini, and a copy of the 
Royal Commission of Inquiry: Investigating War Crimes and Human Rights Violations 
Committed in the Hawaiian Kingdom (2020). 
 
With sentiments of the highest regard, 
 
 
 
 
H.E. David Keanu Sai, Ph.D. 
Minister of Foreign Affairs ad interim 
 
enclosures 
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H.E. DAVID KEANU SAI, PH.D. 
Minister of Foreign Affairs ad interim 
P.O. Box 4146 
Hilo, HI  96720       
Tel: +1 (808) 383-6100 
E-mail: interior@hawaiiankingdom.org 
Website: http://hawaiiankingdom.org/ 
_____________________________________________________________________________ 

 
 

3 November 2023  
 
 
Brigadier General Lance Okamura 
Director, Strategic Engagement,  
Joint Task Force-Red Hill 
Indo-Pacific Command 
 
Re:  Meeting regarding the termination of the 1884 Supplemental Convention, also 

known as the Pearl Harbor Convention  
 
Dear Brigadier General Okamura: 
 
It was a pleasure to have met you at Restaurant 604 on 1 November 2023. This letter is 
intended to affirm what was covered in our meeting with yourself and First Sergeant Justin 
Ka‘ahanui. As the officer in charge for the de-fueling of the Red Hill fuel tankers, it was 
my intention to bring to your attention the factual circumstances that led to the termination 
of the Pearl Harbor Convention and the withdrawal of all military forces under the 
command of the Indo-PACOM by 26 October 2024.  
 
In addition to my letter to you dated 29 October 2023, I provided you the following 
documents: 
 

1. Permanent Court of Arbitration, PCA Case Repository, Larsen v. Hawaiian 
Kingdom 

2. Permanent Court of Arbitration, PCA Case Repository, Ilya Levitis (United States) 
v. The Kyrgyz Republic 

3. Memorandum from the UN Independent Expert Dr. Alfred M. deZayas to Members 
of the State of Hawai‘i Judiciary (25 February 2018) 

4. Letter from the National Lawyers Guild to State of Hawai‘i Governor David Ige 
(10 November 2020) 

5. Key Bullet Points regarding the American Occupation of the Hawaiian Kingdom 
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6. Royal Commission of Inquiry’s War Criminal Report no. 22-0007 
7. Book, The Royal Commission of Inquiry: Investigating War Crimes and Human 

Rights Violations Committed in the Hawaiian Kingdom (2020) 
8. FIFA Application letter by a Swiss Law Firm in Zurich representing the Hawaiian 

Football Federation (28 September 2023) 
 
I look forward to a follow up meeting on this very pressing issue and the implication it has 
on the de-fueling project at Red Hill. 
 
With sentiments of the highest regard, 
 
 
 
 
H.E. David Keanu Sai, Ph.D. 
Minister of Foreign Affairs ad interim 
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1   IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

  
2   STATE OF HAWAII

 
3   ___________________________________

 )             
4   STATE OF HAWAII,                   ) 

 ) Crim. No. 14-1-0819
5   ) TRANSCRIPT OF        

 vs.                       ) PROCEEDINGS  
6   ) 

 KAIULA KALAWE ENGLISH              ) 
7   )

 Defendant.       )     
8   ___________________________________)

 )
9   STATE OF HAWAII                    )

 ) Crim. No. 14-1-0820
10   )

 vs.                       )
11   )

 ROBIN WAINUHEA DUDOIT              )
12   )

 Defendant.       )
13   ___________________________________)

 
14   TRANSCRIPT OF PROCEEDINGS

15   before the Honorable JOSEPH P. CARDOZA,  Circuit Court 

16   Judge presiding on Thursday, March 5, 2015.  Defendant 

17   English's Motion to Dismiss Criminal Complaints Pursuant 

18   To HRPP 12(1)(b); Defendant Robin Wainuhea Dudoit's 

19   Joinder In Defendant English's Motion to Dismiss Criminal 

20   Complaint Pursuant To HRPP 12(1)(b).  

21   
 

22   
 

23   
 

24   TRANSCRIBED BY:
 Beth Kelly, RPR, CSR #235

25   Court Reporter
 

 
 Beth Kelly, CSR #235
 Court Reporter
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1   APPEARANCES:

 
2   LLOYD PHELPS, Esq.             Attorney for the State

 Deputy Prosecuting Attorney
3   County of Maui

 Wailuku, Hawaii
4   
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1   THURSDAY, MARCH 5, 2015

2   THE CLERK:  Calling Criminal Numbers 

3   14-1-0819, State of Hawaii versus Kaiula Kalawe English; 

4   and Criminal Number 14-1-0820, State of Hawaii versus 

5   Robin, Wainuhea Dudoit; for, one, defendant English's 

6   motion to dismiss criminal complaints pursuant to HRPP 

7   12(1)(b); and two, defendant Robin Wainuhea Dudoit's 

8   joinder in defendant English's motion to dismiss criminal 

9   complaint pursuant to HRPP 12(1)(b).  

10   MR. PHELPS:  Good morning, your Honor, Lloyd 

11   Phelps appearing on behalf of the State for all matters.  

12   MR. KAIAMA:  Good morning, your Honor, Dexter 

13   Kaiama on behalf of Kaiula English and Robin Dudoit.  Mr. 

14   English and Mr. Dudoit are present.  

15   THE COURT:  All right.  Good morning, 

16   Counsel.  Good morning, Mr. English.  Good morning, Mr. 

17   Dudoit.  

18   All right.  This is the defendant's motion 

19   and joinder.  And so, Mr. Kaiama, is there anything you 

20   wanted to present?  

21   MR. KAIAMA:  Yes, just first order of 

22   business, your Honor.  I just wanted to make sure, because 

23   I filed Mr. Dudoit's joinder in the case --  

24   THE COURT:  You did?  

25   MR. KAIAMA:   -- to execute the same paper 
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1   and time for the Court.  It's essentially the same motion.  

2   But I just wanted it understood, and I 

3   believe it is that Mr. Dudoit is bringing the exact same 

4   argument and motion to dismiss as Mr. English is bringing 

5   by his motion.  Yes?  Okay.  Thank you.  

6   Your Honor --  

7   MR. PHELPS:  State's understanding, your 

8   Honor.  

9   MR. KAIAMA:  Okay.  Yes.  

10   Your Honor, actually as part of -- before we 

11   make oral argument on the motion, your Honor, as I 

12   understand, if this was scheduled for an evidentiary 

13   hearing, I did retain and I do have an expert witness to 

14   testify.  And I would like to present his expert testimony 

15   before we proceed with our oral argument.  

16   THE COURT:  All right.  If you have a witness 

17   to testify.  

18   MR. KAIAMA:  I would be calling Dr. Keanu 

19   Sai.  

20   THE CLERK:  I'm sorry, sir.  Can you please 

21   stand and raise your right hand?  

22   DR. DAVID KEANU SAI 

23   was called as a witness by and on behalf of the Defendants 

24   and after having been first duly sworn was examined and 

25   testified as follows:
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1   THE CLERK:  So sworn.  Please be seated.  

2   THE COURT:  You may proceed with your 

3   examination of the witness.  

4   MR. KAIAMA:  Thank you, your Honor.  Sorry, I 

5   think I turned on my phone.  Excuse me.  Excuse me, your 

6   Honor.  

7   DIRECT EXAMINATION

8   BY MR. KAIAMA:    

9   Q.     Good morning, Dr. Sai.  Would you please 

10   state your name and your present occupation for the 

11   record?  

12   A.     David Keanu Sai.  I'm a lecturer at the 

13   University of Hawaii, Windward Community College.  

14   Q.     Okay.  Dr. Sai, before I ask you about your 

15   testimony in this case, I'm going to ask you a few 

16   questions about your qualifications.  Is that okay with 

17   you?  

18   A.     That's fine.  

19   Q.     Dr. Sai, can you please provide us a 

20   background, your educational background from high school 

21   to the present date?  

22   A.     I can.  Well, got a high school diploma from 

23   Kamehameha, 1982.  An Associates Degree from New Mexico 

24   Military Institute, a military college.  A Bachelor's in 

25   sociology from the University of Hawaii.  That was 1987.  
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1   A Master's Degree in political science, specializing in 

2   international relations, 2004.  And a Ph.D. in political 

3   science focusing on international relations and public 

4   law, which includes international law, United States law, 

5   and Hawaiian Kingdom law of the 19th century.  And that 

6   was 2008.  

7   Q.     Okay.  Tell us a little bit about obtaining 

8   your Ph.D., Dr. Sai.  How did you go about doing that?  

9   What's the requirements and what did you need to do?  What 

10   was the process of your getting that Ph.D.?  

11   A.     Well, you first need a Master's Degree.  In 

12   my case it was in political science specializing in 

13   international relations.  

14   A Ph.D. is the highest degree you can get 

15   within the academy.  And a Ph.D. is based upon something 

16   original to contribute to the political science field and 

17   law field, because my area's public law.  

18   What takes place is you begin with a 

19   proposal.  You have to give a defense.  And you have a 

20   committee that -- I had a committee of six professors.  

21   And you basically present what your research 

22   is going to be.  What they do is to ensure that this 

23   research has not been done already by another Ph.D..  So 

24   it's called a lit review or literature review.  

25   My area that I proposed was researching 
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1   Hawaii's legal and political status since the 18th century 

2   to the present and incorporating international relations, 

3   international law, and Hawaiian Kingdom law and United 

4   States law.  

5   That proposal was passed.  Then you have to 

6   go into what is called the comprehensive exams.  

7   So comprehensive exams is where each of your 

8   professors, in this case, six of them, would provide two 

9   questions to test my comprehension of the topic of the 

10   research -- of the proposed research.  

11   And they would pose two questions each.  I 

12   would have to answer one of the two.  Each question 

13   average about 30 pages.  Okay.  

14   You're given one week to complete from 

15   Monday -- from Monday to Monday.  It's a pass or fail.  

16   It's not graded.  

17   During that process I successfully completed 

18   the comprehensive exams.  And then you move to what is 

19   called all-but-dissertation.  That's when you begin the 

20   writing of your dissertation through the research.  

21   The title of my doctorate dissertation was 

22   the continuity of the Hawaiian Kingdom, beginning the 

23   transition from occupied to restored state or country.  

24   Successfully defended that before my 

25   committee.  And it was submitted in time for me to 
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1   graduate in 2008.  

2   Q.     Okay.  Would you be able to tell us, and just 

3   for the record, who was on your committee, Dr. Sai?  

4   A.     My chairman was Neal Milner.  He's a pretty 

5   famous political pundit on Channel 4 news.  His area is -- 

6   background is law and judicial behavior.  

7   Katharina Heyer, political scientist, public 

8   law.  

9   John Wilson, sovereignty, goes back to the 

10   Greek Polis states through Hobbes, Rousseau, political 

11   science and law regarding sovereignty.  

12   Then I had a Professor Avi Soifer, the Dean 

13   of the Law School.  His background is U.S. Constitutional 

14   law.  

15   I also had as an outside member, Professor 

16   Matthew Craven from the University of London, who 

17   teleconferenced in for my defense.  His background is 

18   state sovereignty and international law.  

19   And then I also had as the final professor, 

20   Professor Kanalu Young from Hawaiian Studies, whose 

21   background was Hawaiian Chiefs.  But he regrettably passed 

22   away before my defense.  So Professor Jon Osorio stepped 

23   in from the Hawaiian Studies Department.  

24   They made up my committee.  

25   Q.     And again, it's obvious, Dr. Sai, you did 

 
 Beth Kelly, CSR #235
 Court Reporter



 
 
 
 10
 
 
1   pass your dissertation defense?  

2   A.     And that's what I want to -- ensure a clear 

3   understanding.  When you defend your dissertation, you're 

4   not arguing your dissertation.  You have to defend it 

5   against the committee members who try to break it.  And if 

6   they're not able to break it, then you're awarded the 

7   Ph.D. and that becomes your specialty.  

8   Q.     Okay.  And it's clear in this case and it's 

9   of particular interest to me that the Dean of the law 

10   school was on this committee; correct?  

11   A.     Yes.  

12   Q.     Okay.  And he had an opportunity to so-called 

13   challenge or break your dissertation defense as well?  

14   A.     That's part of the academic process.  

15   Q.     Okay.  And did he come to any conclusion 

16   concerning your dissertation?  

17   A.     They couldn't deny what I proposed and what I 

18   argued.  Because if they could deny it, I wouldn't have my 

19   Ph.D..  They would find a hole in the argument or the 

20   research.  

21   Q.     Okay.  Thank you, Dr. Sai.  

22   Since the obtaining your dissertation 

23   defense, have you had any publications that's been -- any 

24   articles that have been published in, I guess, relevant 

25   journals or journals of higher education?  
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1   A.     Law review articles.  One was published in 

2   the University of San Francisco School of Law, Journal of 

3   Law and Social Challenges.  Another one at the University 

4   of Hawaii, Hawaiian Jounal of Law and Politics, which is 

5   published on HeinOnline, which is a legal publication, 

6   Hawaiian.  

7   Q.     I also understand and, Dr. Sai, just so you 

8   know, we did provide as Exhibit 1 in the motion, your 

9   curriculum vitae.  And so it does provide much of the 

10   information that you're testifying about, but I wanted to 

11   ask you about, besides publication, I know you also 

12   have -- or tell me, you've also written education 

13   material?  

14   A.     Yes.  

15   Q.     Can you explain that?  

16   A.     Actually I have a history text that is used 

17   in the high school and college levels.  It's actually a 

18   watered down version of my doctorate dissertation.  Much 

19   more user friendly for teaching the legal and political 

20   history of Hawaii that begins with Kamehameha I and brings 

21   it up-to-date.  

22   So it is used to teach.  It's part of the 

23   curriculum.  And it is actually required reading at the 

24   University of Hawaii Maui College, the community colleges, 

25   the University of Hawaii at Manoa.  And I did find that 
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1   it's actually required reading and used in NYU, New York 

2   University, and University of Massachusetts at Boston.  

3   Q.     Okay.  And what is the name of that education 

4   material, Dr. Sai?  

5   A.     Ua mau kea ea Sovereignty Endures.  

6   Q.     Thank you.  In addition to publications, Dr. 

7   Sai, I understand that you've made a number of 

8   presentations.  In fact, most recently presentations at 

9   facilities or educations -- higher educational facilities.  

10   Can you give me a little bit of background or other kinds 

11   of presentations that you've made and what the topics of 

12   those presentations were?  

13   A.     I've been invited quite often to present to 

14   conferences, to the universities.  This past April I was 

15   giving guest lectures at the University of NYU, New York 

16   University; Harvard; University of Massachusetts at Boston 

17   and Southern Connecticut State University.  

18   Other universities that I've given 

19   presentations to as well span across here in Hawaii, the 

20   colleges, the high schools.  

21   Just recently I was invited as a guest 

22   presenter in a conference at Cambridge University History 

23   Department in London.  And the conference is focusing on 

24   non-European states in the age of imperialism.  

25   Q.     Very good.  And, Dr. Sai, again, all of this, 
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1   both your publications, your educational materials, as 

2   well as your presentations, is in your area of expertise; 

3   correct?  

4   A.     Yes.  

5   Q.     And just for the record again, can you tell 

6   us what that area of expertise is?  

7   A.     The continuity of the Hawaiian state under 

8   international law.  

9   Q.     Okay.  Very good.  And, Dr. Sai, you have -- 

10   have you been qualified as an expert or to testify as an 

11   expert in any other proceedings?  

12   A.     Yes.  There was a case in Hilo, Judge 

13   Freitas.  Tamanaha -- it was a lender versus Tamanaha, I 

14   believe.  I can't recall the exact case.  

15   Q.     And you were qualified as an expert and you 

16   were allowed to provide your expert opinion in that case 

17   concerning your area of expertise?  

18   A.     Yes.  

19   MR. KAIAMA:  Your Honor, at this time we 

20   would ask that Dr. Sai be qualified as an expert witness 

21   to testify about matters concerning our motion to dismiss.  

22   MR. PHELPS:  The State has no objection, your 

23   Honor.  

24   THE COURT:  All right.  There being no 

25   objection, the Court will so receive the witness as an 
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1   expert as offered.  

2   MR. KAIAMA:  Thank you, your Honor.  

3   BY MR. KAIAMA:    

4   Q.     Dr. Sai, based on all of your research, based 

5   on your background and your education and this specialty, 

6   you understand that on behalf of my clients I am bringing 

7   a motion to dismiss for lack of subject matter 

8   jurisdiction?  

9   A.     Yes.  

10   Q.     Based on all of your research and your 

11   expertise in this area, Dr. Sai, have you reached any 

12   conclusions about this, and can you tell us what your 

13   conclusions are?  

14   A.     That the Court would not have subject matter 

15   jurisdiction as a result of international law.  

16   Q.     And if you can explain or perhaps expand on 

17   that explanation and tell us why the Court does not have 

18   subject matter jurisdiction in this case?  

19   A.     Sure.  Well, it goes back to what the status 

20   of Hawaii was first, not necessarily what we are looking 

21   at today.  

22   So when you look at Hawaii and its political 

23   and legal status on November 28th, 1843 Great Britain and 

24   France jointly recognized Hawaii as an independent state.  

25   July 6th, 1844 Secretary of State, John C. 
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1   Calhoun, also recognized formally the independence of the 

2   Hawaiian Kingdom.  

3   Now, to determine dependence under 

4   international law applies to the political independence, 

5   not physically independent.  

6   From that point Hawaii was admitted into the 

7   Family of Nations.  

8   By 1893 it had gone through government reform 

9   whereby it transformed itself into a constitutional 

10   monarchy that fully adopted a separation of powers since 

11   1864.  

12   By 1893 the Hawaiian Kingdom as a country had 

13   over 90 embassies and consulates throughout the world.  

14   The United States had an embassy in Honolulu.  And the 

15   Hawaiian Kingdom had an embassy in Washington D.C..  And 

16   Hawaiian consulates throughout the United States, as well 

17   as U.S. consulates throughout Hawaii.  

18   So in 1893 clearly Hawaii was an independent 

19   state.  

20   Now, under international law there is a need 

21   to discern between a government and a state.  The state is 

22   what was recognized as a subject of international law, not 

23   its government.  The government was merely the means by 

24   which that recognition took place in 1843 and 1844.  

25   Now, a government is the political organ of a 
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1   state.  What that means is it exercises the authority of 

2   that state.  Every government is unique in its 

3   geopolitical, but every state is identical under 

4   international law.  It has a defined boundary.  It has 

5   independence.  It has a centralized government.  And it 

6   has territory -- people within its territory and the 

7   ability to enter into international relations.  

8   What happened in 1893 on January 17th, as 

9   concluded by the United States investigation, presidential 

10   investigation, is that the Hawaiian government was 

11   overthrown, not the Hawaiian state.  Okay.  

12   Now, this is no different than overthrowing 

13   the Iraqi government in 2003.  By the United States 

14   overthrowing the Iraqi government that did not equate to 

15   the overthrow of Iraq as a state.  

16   That situation is what we call an 

17   international law occupation.  Okay.  Occupation is where 

18   the sovereignty is still intact, but international law 

19   mandates the occupier to conform as a proxy, a temporary 

20   proxy of a government to temporarily administer those laws 

21   of that particular country.  

22   Now, prior to 1899, which is we're talking 

23   about 1893, the illegal overthrow of the government, 

24   customary international law would regulate the actions 

25   taken by governments that occupy the territory of another 
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1   country.  

2   Those customary laws are the law of 

3   occupation is to maintain the status quo of the occupied 

4   state.  The occupier must administer the laws of the 

5   occupied state and can not impose its own laws within the 

6   territory of an occupied state, because sovereignty and 

7   independence is still intact.  

8   So by 1899, we have what is called the Hague 

9   Conventions.  Later 1949, the Geneva Conventions.  The 

10   Hague Conventions merely codified customary international 

11   law, fully recognized.  And 1949 again codified customary 

12   international law and the gaps that may have been in the 

13   Hague Conventions.  

14   So when we look at 1893, it is clear the 

15   government was overthrown, but it is also clear that the 

16   State wasn't, because the United States did not have 

17   sovereignty over Hawaii.  The only way that you can 

18   acquire sovereignty of another state under international 

19   law is you need a treaty.  Okay, whether by conquest or by 

20   voluntary transfer.  

21   An example of a voluntary transfer that 

22   United States acquired sovereignty would be the 1803 

23   Louisanna Purchase.  An example of a treaty of conquest 

24   where the United States acquired territory through a war, 

25   1848, Treaty of Guadalupe Hidalgo, Mexican America War 
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1   making the Rio Grande the dividing point.  

2   You didn't have that in 1893.  In fact, you 

3   had an attempt to do a treaty, but President Cleveland 

4   withdrew that treaty in 1893 in March and investigated the 

5   situation.  Never resubmitted that treaty.  In other 

6   words, in the alternative he entered into another treaty 

7   with the Queen to reinstate the Hawaiian government.  And 

8   that's called a sole executive agreement.  That took place 

9   on December 18th, 1893.  All part of the record in the 

10   State Department.  

11   So what we have there from 1893 is a 

12   situation of a governmental matter, not a state or a 

13   sovereignty.  

14   As we move forward into 1898 there still is 

15   no treaty, but the Spanish American War breaks out and 

16   that's in April of 1898.  The United States is waging war 

17   against the Spanish, not just in Puerto Rico and Cuba in 

18   the Caribbean, but also in Guam and the Phillipines.  

19   And Captain Alfred Mahan from the U.S. Naval 

20   War College and General Schoffield gave testimony to the 

21   House Committee on Foreign Affairs in May 1898, that they 

22   should pass a law, called a joint resolution, to annex the 

23   Hawaiian Islands because of necessity called war.  They 

24   need to seize Hawaii, as stated by those given testimony, 

25   in order to protect the west coast of the United States 
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1   and to reinforce troops in Guam and the Phillipines.  

2   The problem we run into is a joint resolution 

3   of Congress has no effect beyond the borders of the United 

4   States.  It's a municipal legislation.  It's not 

5   international law.  

6   That was then taken up for a vote in the 

7   house.  Congressmen were making points on the record that 

8   this is illegal.  You can not pass laws that can effect 

9   the sovereignty of another country.  But the argument was 

10   it's necessity.  We're at war.  

11   On July 7th, after the House and Senate made 

12   the record, but was not able to get -- what they did was 

13   they passed by majority, July 6th, 1898, joint resolution 

14   of annexation and then it was President McKinley on 

15   June -- July 7th, 1898 that signed it into law.  

16   It was that U.S. law that was used to seize 

17   another country in the occupation.  And the occupation of 

18   Hawaii began formally on August 12th, 1898.  Formal 

19   ceremonies at Iolani Palace where the Hawaiian flag was 

20   lowered and the American flag risen before a full regalia 

21   of U.S. military in formation.  

22   What has happened since then is that now 

23   research is showing that there was a deliberate move to 

24   basically denationalize the inhabitants in the public 

25   schools that actually began formally in 1906 where they 
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1   began to teach within the schools American history.  You 

2   can not speak Hawaiian.  And if you do speak Hawaiian and 

3   not English, you get disciplined.  We hear those stories 

4   from our kupuna.  

5   And that began what we call in international 

6   law, attempts to denationalize the inhabitants of occupied 

7   territories.  Which since World War I and World War II has 

8   been categorized as a war crime.  

9   So what we have today is we have in 1900, 

10   after 1898, in 1900 the United States Congress passed 

11   another law called the Organic Act creating a government 

12   for the Territory of Hawaii.  

13   In that Organic Act it specifically says that 

14   the Republic of Hawaii, which was called the provisional 

15   government which President Cleveland called self-declared, 

16   is now going to be called the Territory of Hawaii.  

17   And then in 1959 the Statehood Act basically 

18   stated that what was formerly the Territory of Hawaii is 

19   the State of Hawaii.  

20   Now, looking at the limitation of U.S. law it 

21   has no effect in a foreign state.  You still need a 

22   treaty.  

23   But what's interesting is in 1993 the United 

24   States Congress passed a law apologizing for the illegal 

25   overthrow of the Hawaiian Kingdom government.  What was 
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1   important in there is that in one of the whereases it 

2   stated specifically, that whereas the self-declared 

3   Republic of Hawaii ceded sovereignty to the United States.  

4   We have a problem there because self-declared 

5   means you're not a government.  Which is precisely what 

6   President Cleveland, in his investigation, called its 

7   predecessor the provisional government.  

8   So in that genealogy, if the provisional 

9   government was self-declared, then the Republic of Hawaii 

10   is self-declared, then the Territory of Hawaii was 

11   self-declared, then the State of Hawaii self-declared.  

12   Now, I fully understand the ramifications of 

13   this information and history and the applicable law.  I'm 

14   a retired captain from the Army, you know.  So this is not 

15   a political statement.  But it's part of my research that 

16   clearly shows that I can not find how the State of Hawaii, 

17   a court, could have subject matter jurisdiction on two 

18   points.  

19   First, U.S. law is the Statehood Act is 

20   limited to U.S. territory.  Second, the State of Hawaii is 

21   a successor of the Republic of Hawaii, which was admitted 

22   to be self-declared in 1993 by the U.S. Congress.  

23   So that's -- that's why I've come to the 

24   conclusion where there is what is called a presumption of 

25   continuity of the Hawaiian Kingdom as a state, not as a 
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1   government, but as a state under international law.  

2   Q.     Can you expand on that, the presumption of 

3   continuity just a little bit, so that the Court 

4   understands that or I can understand better what 

5   continuity means in the context of international law?  

6   A.     Well, the word presumption is a conclusion 

7   based upon facts.  Assumption is a conclusion based upon 

8   no facts.  

9   But what is more important about the 

10   presumption is that it shifts the burden.  So no different 

11   than there is a presumption of innocence because of the 

12   fact the person has rights.  You have, under international 

13   law, a presumption of continuity, because the state itself 

14   has rights under international law.  

15   So the presumption of continuity is a very 

16   well recognized principle of international law.  That's 

17   what preserves the State's continuity despite the fact 

18   that its government was overthrown.  

19   Now, there are two legal facts that need to 

20   be established on the presumption of continuity of an 

21   independent state.  The first legal fact has to be that 

22   the entity in question existed at some point in time in 

23   history as an independent state.  That's the first thing.  

24   Now, clearly Hawaii's history shows that it 

25   was an independent state, but what's more important there 
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1   was dictum in an arbitration award out of the permanent 

2   Court of Arbitration in 2001 published in international 

3   law reports out of Cambridge.  Which basically says 

4   paragraph 7.4, that in the 19th century the Hawaiian 

5   Kingdom existed as an independent state, recognized as 

6   such by the United States of America, Great Britain and 

7   various other states.  That right there, that dictum 

8   verified and accomplished that first rule.  Hawaii was an 

9   independent state.  

10   The second legal fact that would have to 

11   apply, now that the United States which has the burden to 

12   prove is that there are intervening events that have 

13   deprived that state of its independence under 

14   international law.  

15   What we have as far as the historical record 

16   from the United States of America is that all it has, as a 

17   claim to Hawaii, it's not a treaty, but a joint resolution 

18   of annexation, which is a U.S. law limited to U.S. 

19   territory not recognized by international law.  And that 

20   the Statehood Act of 1959 is still a U.S. law not 

21   recognized by international law.  

22   So there are no intervening facts that would 

23   deprive or rebut the presumption of continuity.  

24   In fact, in 1988 the Office of Legal Counsel, 

25   Department of Justice, in a legal opinion looked into that 
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1   very issue and it stated regarding the joint resolution, 

2   it is therefore unclear which constitutional power 

3   Congress exercised when it acquired Hawaii by joint 

4   resolution.  Therefore, this is not a proper precedent for 

5   the United States president to follow.  

6   And they made reference to the Congressional 

7   records of Congressmen and Senators who was saying U.S. 

8   laws have no effect beyond our borders.  We can not annex 

9   a foreign country by passing a joint resolution.  

10   So in 1988 the Office of Legal Counsel, 

11   Department of Justice, stumbled over that.  Therefore, 

12   there are no clear evidence that can rebut the presumption 

13   of continuity.  And that's why my research and my 

14   expertise is in that area that the Hawaiian state 

15   continues to exist under international law.  

16   Q.     Thank you, Dr. Sai.  

17   MR. KAIAMA:  I just wanted to let you know, 

18   and for the record, the executive agreements that you 

19   refer to between Queen Liliuokalani and President Grover 

20   Cleveland has been attached to my client's motion to 

21   dismiss as Exhibit 7 and 8, your Honor.  So those are the 

22   diplomatic records and negotiations, communications 

23   between President Grover Cleveland when he comes to that 

24   conclusion based on his investigation.

25   BY MR. KAIAMA:
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1   Q.     Dr. Sai, I also wanted you to confirm, I know 

2   you spoke earlier and you testified that the joint 

3   resolution, the Territorial Act, as well as the Statehood 

4   Act was of Congressional Legislation, which has no force 

5   and effect beyond its own territory or borders.  

6   And you're referring to U.S. law.  And I can 

7   speak to that.  But it's also true that that same rule of 

8   law applies in the international realm as well; right?  So 

9   no country can occupy other countries by way of joint 

10   resolution.  That's a -- that's a common -- well, a well 

11   established understanding under international as well; is 

12   that correct?  

13   A.     International law is able to distinguish what 

14   is international law and what is national law.  So 

15   national law's applied to states as an exercise of their 

16   sovereignty.  

17   International law is a law between states.  

18   And between states is based upon agreements.  And those 

19   agreements are evidenced by treaties.  

20   Q.     Based on your conclusion that the continuity 

21   of the Hawaiian Kingdom still exists, Dr. Sai, what are 

22   the consequences of that -- of your opinion, your expert 

23   opinion about that?  Especially particularly with respect 

24   to, respectfully, the Court's exercise of jurisdiction in 

25   this case?  
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1   A.     When we're looking at this issue within the 

2   framework of international law what resonates is, number 

3   one, sovereignty is still intact and it remains with the 

4   state under occupation.  Okay.  

5   Now, that because sovereignty is still intact 

6   and it's not a part of the United States, then 

7   international law regulates that phenomenon or that 

8   situation.  And that is what we call the law of 

9   occupation.  And that's called the Hague Conventions of 

10   1899, which was amended in 1907.  And then we also have 

11   the Geneva Conventions of 1949.  

12   Now, specific issues regarding occupations 

13   are pretty much the substance of Hague Conventions Number 

14   Four of 1907, as well as Geneva Conventions Number Four 

15   that deals with the civilian population during 

16   occupations.  

17   After World War I -- well, toward the end of 

18   World War I is when war crimes began to be brought up as a 

19   possible issue to be addressed with the Germans and the 

20   access powers.  

21   And they came up with a list of war crimes.  

22   And one of those war crimes in 1919 was put out by the 

23   United Nations Commission.  Now, United Nations, back 

24   then, I'm not talking about 1945 United Nations, but they 

25   called like the United Front.  

 
 Beth Kelly, CSR #235
 Court Reporter



 
 
 
 27
 
 
1   Attempts to denationalize inhabitants of an 

2   occupied state, failure to provide a fair trial, those 

3   issues, although they were not successful in prosecution 

4   of individuals for war crimes after World War I because 

5   there was still that issue of state immunity that people 

6   were acting on behalf of the state, so they're not 

7   personally liable or criminally liable.  The State still 

8   carried that.  

9   Once World War II took place, it became a 

10   foregone conclusion that individuals will be prosecuted 

11   for war crimes.  

12   There is a similar history that Hawaii has 

13   with regard to war crimes in a country called Luxembourg.  

14   In 1914 the Germans occupied Luxembourg, which was a 

15   neutral country, in order to fight the French.  The 

16   seizure of Luxembourg under international law was not a 

17   justified war, but it was called a war of aggression.  

18   That led to war crimes being committed.  So from 1914 to 

19   1918 Germany occupied Luxembourg even when Luxembourg did 

20   not resist the occupation.  

21   They also did that same occupation in 1940 to 

22   1945.  Now 1940 to 1945 they began to attempt to 

23   denationalize Luxembourgers into teaching the children 

24   that they're German.  They began to address the schools, 

25   the curriculum.  
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1   What was also happening, not just in 

2   Luxembourg, as a war crime was unfair trials.  Germany 

3   began to impose their laws and their courts within 

4   occupied territories.  And that became the subject of war 

5   crime prosecutions by the allied states, but a prominant 

6   tribunal that did prosecute war crimes for unfair trial 

7   and denationalization was the Nuremberg trials.  

8   And that set the stage, after the Nuremberg 

9   trials, to address those loopholes in the conventional -- 

10   the Hague Conventions of 1907 which prompted the Geneva 

11   Conventions in 1949.  

12   And the Geneva Conventions specifically 

13   stated as the experience -- as they acquired the 

14   experience from World War II, Article 147, unfair trial is 

15   a grave breach, which is considered a war crime.  

16   So that's where the issue of not providing a 

17   fair trial is a war crime according to the Geneva 

18   Conventions and customary international law.  

19   Q.     Is it true, Dr. Sai, that the United States 

20   is a party to that Geneva Conventions?  

21   A.     Yes.  

22   Q.     So it is obligated under the terms of Geneva 

23   Conventions?  

24   A.     The United States acknowledges customary 

25   international law and the law of occupation during the 
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1   Spanish American War, as evidenced by their written 

2   manuals to the military.  In administration of justice 

3   within occupied territories came to be known as General 

4   Order Number 101.  Okay.  Direction of the president on 

5   how to administer the laws of former Spanish territory 

6   until a peace treaty is signed where they can acquire the 

7   territory themselves.  

8   And they're also a party to the 1899 Hague 

9   Conventions, the 1907 Hague Conventions, and the 1949 

10   Geneva conventions.  

11   Q.     As part of their obligation as a contracting 

12   party to those conventions, including 1949 Geneva 

13   Conventions, did the United States create domestic 

14   legislation that covered the commission of war crimes, 

15   including deprivation of a fair and regular trial?  

16   A.     That would be in 1996 called the War Crimes 

17   Act, which is Title 18, Section 2441, United States Code.  

18   Q.     Okay.  You know, Dr. Sai, you answered all my 

19   questions.  Thank you.  I appreciate it.  

20   Is there -- I'll be honest, I think I covered 

21   everything I need to cover, but I'm not sure.  I'm not the 

22   expert.  Is there any other area that you would like to 

23   provide us some insight that we don't have about the 

24   status of Hawaii or about perhaps subject matter 

25   jurisdiction?  
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1   A.    I think there's a particular important case 

2   here regarding subject matter jurisdiction.  That dealt 

3   with Guantanamo Bay, Gitmo.  And this is a case that went 

4   before the United States Supreme Court, Hamdan versus 

5   Rumsfeld.  Okay.  

6   And basically the argument that was presented 

7   by a JAG as a Public Defender was that the military 

8   tribunals were not properly constituted which was a direct 

9   violation of the Geneva Conventions.  Therefore, his 

10   client could not get a fair trial.  

11   Now, these military tribunals were determined 

12   by the United States Supreme Court to be illegal because 

13   the United States president can not establish -- can not 

14   establish military tribunals within U.S. territory because 

15   that would undermine the authority of Congress which has 

16   plenary power.  

17   Guantanamo Bay was not foreign territory 

18   where the president could create military tribunals.  It 

19   was actually part of the United States.  

20   Now, the United States President does have 

21   the authority under Article 2 to create military tribunals 

22   in occupied territories.  He did that in Japan after World 

23   War II.  In Germany after World War II, as well as after 

24   World War I.  

25   And these military tribunals administer the 
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1   laws of the occupied state.  What was brought up in this 

2   case with Hamdan versus Rumsfeld, the president could not 

3   create a military tribunal within U.S. territory and it 

4   was not justified by necessity.  

5   So the Court ruled that the Court's are 

6   illegal and then turned over to Congress to pass a law, 

7   because it's within U.S. territory, to keep it up.  

8   Now, what's important is there was a Justice 

9   Robertson, I believe, of the Supreme Court.  He was 

10   addressing the secondary argument that people were not 

11   getting a fair trial within these military tribunals.  And 

12   Justice Robertson, if I'm not mistaken his name, he stated 

13   it is irrelevant whether or not they were given a fair 

14   trial, because if they're not properly constituted, they 

15   can't give a fair trial.  

16   Q.     Okay.  And so is it fair to say, is it 

17   your -- I think I understood this, but I just want to be 

18   clear.  The Hamdan case also stands for the president does 

19   not have authority in U.S. territory, then he is the one 

20   that has authority in foreign territory?  

21   A.     And these courts called military tribunals 

22   are also referred to as Article 2 courts.  

23   Q.     Okay.  And is that your opinion with respect 

24   to Hawaii, those are the courts that should be 

25   administering the laws of the Hawaiian Kingdom?  
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1   A.     Yes.  

2   Q.     Okay.  Thank you.  And just to give you a 

3   quick correction.  It was actually Justice Kennedy who 

4   said that.  

5   A.     Kennedy.  My apologies.  

6   Q.     No.  Thank you, Dr. Sai.  Is there anything 

7   else that you'd like to add?  

8   I'd actually like to ask you about how we 

9   resolve the situation, but I think that would be something 

10   for --  

11   A.     I can quickly state to that because this 

12   information is quite perplexing.  All right.  

13   My committee members on my doctorate 

14   committee could not refute the evidence.  All they asked 

15   is how do you fix the problem?  So Chapter Five of my 

16   dissertation is how do you begin the transition in this 

17   process.  

18   And actually the transition is quite simple.  

19   I think this issue is not hard to understand.  It's just 

20   hard to believe.  I mean to understanding, and once you 

21   understand, things can take place.  

22   So what we have to ensure for myself as a 

23   professional, I am not an anarchist.  I'm a person to 

24   maintain civility.  I still am inherently a retired 

25   captain.  
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1   There is a way to fix this problem, yeah.  

2   And that is clear, but the rule of law has to apply.  But 

3   there is a doctrine called necessity under international 

4   law that can resolve over a hundred years of noncompliance 

5   to the law.  And that's what I cover in Chapter Five.  But 

6   that's another issue.  

7   Q.     And perhaps one of the first places we can 

8   start is with the proper courts administering the proper 

9   law; is that correct?  

10   A.     It's really just the court administering the 

11   proper law so that people have a fair trial.  

12   MR. KAIAMA:  Thank you, Dr. Sai.  I have no 

13   further questions.  

14   THE COURT:  Any cross-examination?  

15   MR. PHELPS:  Your Honor, the State has no 

16   questions of Dr. Sai.  Thank you for his testimony.  One 

17   Army officer to another, I appreciate your testimony.  

18   THE WITNESS:  13 echo.  

19   THE COURT:  Thank you.  You are excused.  

20   Mr. Kaiama.  

21   MR. KAIAMA:  Thank you, your Honor.  And I 

22   will try to be brief.  

23   As you can see, your Honor, we did file the 

24   motion to dismiss for lack of subject matter jurisdiction 

25   and I also did file a supplemental memorandum.  
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1   In the motion in the supplemental memorandums 

2   I did provide exhibits.  And the exhibits include Dr. 

3   Sai's curriculum vitae, and expert opinion briefs that 

4   he's written concerning much of what he's testified today.  

5   Essentially our argument is this, your Honor.  

6   That with the exhibits that's been presented and the 

7   testimony of Dr. Sai, we now have met the requirements set 

8   forth under State of Hawaii versus Lorenzo.  

9   We have provided the courts now with a 

10   factual and legal basis to conclude that the Hawaiian 

11   Kingdom continues to exist.  Because we've met that burden 

12   under Lorenzo, we respectfully submit that the State has 

13   failed to meet its burden that this Court has jurisdiction 

14   under Nishitani versus Baker.  

15   And given that we've met our burden and the 

16   State, respectfully, has not met theirs, our position 

17   simply, your Honor, is that the Court has no other 

18   alternative but to dismiss the case for lack of subject 

19   matter jurisdiction.  

20   In the motion itself we did provide the Court 

21   with additional arguments.  We did present the Court with 

22   the legal arguments as to the limits of Congressional 

23   enactments, and we've provided both Supreme Court cases.  

24   Curtiss-Wright versus United States Export (sic).  I may 

25   have said that wrong.  But talking about the limits, and 
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1   basically confirming that the joint resolution which 

2   attempted to annex the United States is not lawful and has 

3   no force and effect on Hawaiian territory.  

4   And because of that, neither the Organic Act 

5   which formed the territory, or the Statehood Act which are 

6   both Congressional legislations, also have no force and 

7   effect on Hawaiian territory.  

8   That being the case, your Honor, the United 

9   States never lawfully acquired a sovereignty over the 

10   Hawaiian territory.  

11   In addition with Dr. Sai's testimony, his 

12   expert testimony, we've proven or clearly established that 

13   the Hawaiian Kingdom, in fact, was recognized as an 

14   independent nation as of 1843 and concluded a number of 

15   treaties.  I believe over 90 treaties -- 46 treaties, a 

16   little over 90 countries, to further affirm its position 

17   as an independent nation.  

18   With Dr. Sai's testimony, again once 

19   independence is established, it is the burden in this case 

20   of the United States or the State of Hawaii to prove that 

21   that continuity has been extinguished.  

22   There is no evidence, and in all honesty, 

23   your Honor, in the four years that I've been arguing this 

24   motion there has not been any evidence to rebut the 

25   presumption of that continuity.  
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1   Finally, your Honor, I think it is important, 

2   and I do say this in all respect, that because of the 

3   evidence provided in this situation that the Court not 

4   only should be -- the Court should be dismissing the case 

5   for lack of subject matter jurisdiction, but also the 

6   argument is that, respectfully, the Court is not lawfully 

7   constituted under Hamsden -- Hamden versus Rumsfeld, 

8   because it is not administering the laws of the Hawaiian 

9   Kingdom.  

10   Because we continue to be under a state of 

11   occupation, the rule of law which applies is the law of 

12   occupation.  And the United States, in this case, 

13   presently as the occupier, should be administering 

14   Hawaiian Kingdom law.  

15   By virtue of the fact that the prosecutor's 

16   office and the State has brought this case and sought to 

17   confer jurisdiction on the Court by Hawaii Revised 

18   Statutes, that the Court's retention of jurisdiction, with 

19   all respect, in light of the evidence that's been provided 

20   would, in fact, deprive my clients of a fair and regular 

21   trial, and would be a violation of the Geneva, the Hague, 

22   and other conventions that has been testified to by Dr. 

23   Sai.  

24   Again, with all respect, your Honor, we think 

25   we've met our burden.  We do not believe, in fact we are 
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1   certain, that the State has not met its burden to prove 

2   that this Court has jurisdiction.  

3   And we would respectfully request -- I would 

4   respectfully request on behalf of my clients, Kaiula 

5   English and Mr. Robin Dudoit, that the Court dismiss their 

6   cases for lack of subject matter jurisdiction.  Thank you, 

7   your Honor.  

8   THE COURT:  Mr. Phelps.  

9   MR. PHELPS:  Your Honor, the State will be 

10   brief.  

11   We're going to ask that obviously you deny 

12   the defense motion to dismiss for lack of subject matter 

13   jurisdiction.  We're going to submit on the memorandum 

14   that we submitted in opposition to it.  

15   But the State will simply point out, we 

16   appreciate Dr. Sai's testimony.  It was one of more 

17   impressive dissertations I've heard in awhile.  And I do 

18   respect some of the points he's made.  

19   But the case law is fairly clear on this, 

20   your Honor.  This isn't a new argument.  This isn't a 

21   novel argument.  Courts have ruled that basically 

22   regardless of the legality of the overthrow of the 

23   Hawaiian Kingdom, Hawaii, as it is now, is a lawful, 

24   lawful state with a lawful court system and a lawful set 

25   of laws.  
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1   That anybody who avails themselves of this 

2   jurisdiction, they fall under the law, whether they want 

3   to claim to be a member of a sovereign kingdom or not, the 

4   law applies, your Honor.  And for those reasons, we feel 

5   that you have no other choice but to deny this motion, 

6   your Honor.  

7   I believe that the case law on this is fairly 

8   clear as laid out in our memorandum.  All due respect to 

9   Mr. Kaiama and everybody who's here, we believe the courts 

10   have spoken, and we're simply going to ask that you take 

11   judicial recognition of the U.S. Constitution, the Hawaii 

12   Constitution, the Hawaii Revised Statutes, every law that 

13   basically this Court is mandated to follow, and deny his 

14   motion -- motions, actually.  

15   THE COURT:  Thank you.  

16   MR. PHELPS:  Thank you, your Honor.  

17   MR. KAIAMA:  Yes, your Honor.  Briefly in 

18   response.  

19   I know that the cases that the prosecutor 

20   relies on, your Honor, as a point of order, all of those 

21   cases in those decisions deal with personal immunity and 

22   personal jurisdiction.  

23   So the question of subject matter 

24   jurisdiction has not been raised before this Court or 

25   before the appellate courts or nor has it been addressed.  
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1   I can tell you, your Honor, that I believe in 

2   2012 I did take two cases up on appeal, bringing the same 

3   question before the Court and presenting the same legal 

4   analysis.  

5   The ICA did not address the legal analysis in 

6   this case, and I don't know why.  I might say they refused 

7   to address it, and, in fact, in both cases issued just a 

8   two page summary disposition order, really relying on the 

9   Kauwila case -- Kaulia case, excuse me.  And the entirety 

10   of the Court's analysis or the holding in that is 

11   essentially what the prosecutor said.  Is that despite or 

12   regardless of lawfulness of its orgins, this is the proper 

13   State of Hawaii.  

14   Your Honor, I'm asking that this Court 

15   transcend that, and actually look into the analysis, and 

16   based on the analysis realize that what we're asking is 

17   the predicate question.  Did the United States ever 

18   establish lawful acquisition of sovereignty here?  And if 

19   they did not, then none of this legislative enactments can 

20   have any bearing on this Court.  

21   And, essentially, Dr. Sai and the evidence 

22   that we provided has proved that.  There is no dispute 

23   that the claim for statehood here of Hawaii is by way of a 

24   joint resolution.  That's not undisputed.  That's part of 

25   Congressional records.  
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1   It's also clear, based on the law, both the 

2   Supreme Court, by testimony by representatives and 

3   Congressmen in Congress at the time of 1898, and the 

4   testimony of the Attorney General in 1998 as well, I 

5   believe it was Douglas Kmiec, all call into question -- in 

6   fact, they don't call into question, basically affirm the 

7   fact that the Congress has no legislative powers beyond 

8   its own borders.  

9   So what I'm asking the Court, your Honor, at 

10   this time, is that under its own law, Lorenzo is still the 

11   prevailing case.  

12   So it still requires us to present that 

13   evidence for the Court to conclude relevant factual and 

14   legal evidence for the Court to conclude that the Hawaiian 

15   Kingdom continues to exist.  

16   We've done that now.  So we're presenting the 

17   Court with that analysis it hasn't had before, and we're 

18   asking the Court to transcend the lack of -- and I don't 

19   know how to say it, but I wish to say, respectfully, the 

20   lack of courage on the part of the Intermediate Courts of 

21   Appeals to actually address it and to address the legal 

22   analysis.  

23   We're asking this Court to take a look at 

24   that and, again, once the Court is required or takes a 

25   look at that analysis, we assert and we firmly believe 
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1   that there is no other course but that my clients should 

2   prevail.  Thank you, your Honor.  

3   THE COURT:  All right.  Well, before the 

4   Court today is defendant English's motion to dismiss a 

5   criminal complaint pursuant to Hawaii Rules of Penal 

6   Procedure 12(1)(b) and the joinder that was filed by Mr. 

7   Dudoit joining in Mr. English's motion.  

8   And as has been outlined by Mr. Kaiama, 

9   essentially the argument here, is that this Court lacks 

10   subject matter jurisdiction.  As has also been pointed out 

11   by Mr. Kaiama in his remarks to the Court, he has brought 

12   this issue to our appellate courts in the past and has not 

13   achieved the result that he has sought through those 

14   arguments.  

15   And, of course, as I'm sure everyone would 

16   acknowledge, this Court is a trial court and is subject to 

17   the rulings of our appellate courts.  And what our 

18   appellate court has said, as has been acknowledged in Mr. 

19   Kaiama's arguments, has in (inaudible) stated that 

20   individuals claiming to be citizens of the Kingdom of 

21   Hawaii and not the State of Hawaii are not exempt from 

22   application of the laws of the State of Hawaii.  

23   And Mr. Kaiama has argued on behalf of Mr. 

24   English and Mr. Dudoit that he's not of the view that the 

25   Court has -- the appellate courts have addressed the issue 
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1   that they wish to have addressed.  

2   But, at any rate, these identical issues 

3   having been presented in the past, and the Court having 

4   ruled, and the appellate courts having ruled in a certain 

5   fashion, in the Court's view, at least for purposes of a 

6   trial court, resolves the question presented by the motion 

7   and joinder.  

8   And, respectfully, the Court is of the view 

9   that based on everything that's been presented, that the 

10   Court does have subject matter jurisdiction and will -- 

11   will ask the question though.  And that is that in your 

12   pleadings, although it was not discussed today, you asked 

13   the Court to take judicial notice of various documents, 

14   but you never said anything about it today.  

15   MR. KAIAMA:  Actually, your Honor, I would 

16   ask -- and thank you -- I would ask, because we did make 

17   the request and it's provided for in the motion itself, as 

18   well as the authorities, that the Court take judicial 

19   notice of the matters that were presented in the motion 

20   itself.  

21   And that being, and a number of those are 

22   actually treaties between the Hawaiian Kingdom and United 

23   States, and they are part of the Congressional records to 

24   begin with.  

25   And I think it's fairly clear from the law 
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1   that these kinds of treaties, there is a -- an obligation 

2   to take judicial notice of those treaties.  That 

3   essentially was most of the request.  

4   Now, we did also ask that the Court take -- 

5   request judicial notice of the Hague Conventions of 1907, 

6   the Geneva Conventions of 1949.  Again, those are treaties 

7   that the United States is a contracting party to and it is 

8   part of U.S. law and part of Congressional records 

9   there.  And -- 

10   THE COURT:  Well, it -- I'm sorry, I thought 

11   you were finished.  

12   MR. KAIAMA:  Yeah.  And, finally, the other 

13   parts that we did ask was that the Court take notice of 

14   the agreement -- assignment agreement with Liliuokalani 

15   and Grover Cleveland, as well as the restoration agreement 

16   between the the United States President and the Queen.  

17   Again, those are part of the Congressional records.  

18   And, finally, we did ask the Court to take 

19   judicial notice of particular court rulings, that being 

20   Larsen versus the Hawaiian Kingdom, and that is part of 

21   the international law reports, and that's stated there.  

22   As well as the U.S. Supreme Court decisions in U.S. versus 

23   Belmont, U.S. versus Curtiss-Wright Export Corp, and State 

24   of Hawaii, which is -- State of Hawaii versus Lorenzo, 

25   which is the prevailing law in Hawaii.  
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1   Finally, I did ask the Court to take judicial 

2   notice of Dr. Sai's expert memorandum, which was attached 

3   as an exhibit.  I still make that request, although I am 

4   aware that the courts have not necessarily granted the 

5   request, but I would still make the request on behalf of 

6   Mr. English and Mr. Dudoit.  

7   THE COURT:  The matters that you've requested 

8   by way of your written presentation to the Court are set 

9   forth in page 12 of the memorandum; correct?  

10   MR. KAIAMA:  Let me just double -- yes, I 

11   believe that is correct.  That is on pages -- yes, page 

12   12.  Yes, page 12 of the memorandum.  

13   THE COURT:  Yeah, okay.  What's the 

14   prosecution's position?  

15   MR. PHELPS:  No objection, your Honor.  

16   THE COURT:  All right.  The Court will 

17   take -- there being no objection, the Court will take 

18   judicial notice as requested in writing on the documents 

19   and the matters requested on the last paragraph of page 12 

20   of the memorandum in support of motion filed on February 

21   6th, 2015.  

22   And having considered all of that, the Court 

23   at this time is going to deny the motion and joinder to 

24   dismiss the criminal complaint in these cases.  

25   And I'll ask Mr. Phelps to prepare the 
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1   appropriate order.  

2   And thank all of you, your report and 

3   presentation today.  

4   MR. KAIAMA:  Thank you, your Honor.  

5   MR. PHELPS:  Thank you, your Honor.  

6   THE CLERK:  All rise, court stands in recess.  

7   THE COURT:  You know, actually we were -- 

8   yesterday during a pretrial, we were talking about the 

9   trial date.  

10   MR. KAIAMA:  Yes.  

11   THE COURT:  And --  

12   MR. KAIAMA:  My clients did sign the waiver.  

13   THE COURT:  You've done that already?  

14   MR. KAIAMA:  Yes.  

15   THE COURT:  Okay.  Thank you.  

16   (At which time the above-entitled proceedings 

17   were concluded.)
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7   I, BETH KELLY, a Court Reporter do hereby 

8   certify that the foregoing pages 1 through 46 inclusive 

9   comprise a full, true and correct transcript of the 

10   proceedings had in connection with the above-entitled 

11   cause.

12   

13   Dated this 20th day of March, 2015.
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ABSTRACT 
 
Adhering to the sharing of authority between the Occupying Government and the Occupied 
Government under the law of occupation, the Council of Regency has drafted an operational plan 
that addresses 130 years of the violation of international humanitarian law and the law of 
occupation by the United States of America. This operational plan lays out the process of transition 
from the State of Hawai‘i government to a Military Government in accordance with international 
humanitarian law, the law of occupation, and U.S. Army regulations in Field Manuals 27-5 and 
27-10. The 1907 Hague Regulations and the 1949 Fourth Geneva Convention shows there are four 
essential tasks of the Military Government. This operational plan will address these essential tasks 
with their implied tasks for successful execution despite the prolonged nature of the occupation 
where the basic rules of occupation have been violated for over a century. The operational plan 
will lay out governing rules of maintaining a Military Government until a peace treaty has been 
negotiated and agreed upon between the Hawaiian Kingdom and the United States of America. 
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THE AMERICAN OCCUPATION OF THE HAWAIIAN KINGDOM 
 

Hawaiian Independence 
 
On 28 November 1843, both Great Britain and France jointly recognized the Hawaiian Kingdom 
as an independent State making it the first country in Oceania to join the international community 
of States. The United States followed on 6 July 1844. According to Professor Oppenheim, once 
recognition of a State is granted, it “is incapable of withdrawal”1 by the recognizing State, and that 
“recognition estops the State which has recognized the title from contesting its validity at any 
future time.”2 And the “duty to treat a qualified entity as a state also implies that so long as the 
entity continues to meet those qualifications its statehood may not be ‘derecognized.’”3 
 
As a progressive constitutional monarchy, the Hawaiian Kingdom had compulsory education, 
universal health care, land reform and a representative democracy.4 The Hawaiian Kingdom treaty 
partners include Austria and Hungary, Belgium, Bremen, Denmark, France, Germany, Hamburg, 
Italy, Japan, Luxembourg, Netherlands, Portugal, Russia, Spain, Switzerland, Sweden and 
Norway, the United Kingdom and the United States.5 By 1893, the Hawaiian Kingdom maintained 
over 90 Legations and Consulates throughout the world. This fact of Hawaiian Statehood was 
acknowledged in 2001 by the arbitral tribunal, in Larsen v. Hawaiian Kingdom at the Permanent 
Court of Arbitration, which stated, “in the nineteenth century the Hawaiian Kingdom existed as an 
independent State recognized as such by the United States of America, the United Kingdom and 
various other States, including by exchanges of diplomatic or consular representatives and the 
conclusion of treaties.”6 
 
To preserve its political independence, should war break out in the Pacific Ocean, the Hawaiian 
Kingdom sought to ensure that its neutrality would be recognized beforehand. As a result, 
provisions recognizing Hawaiian neutrality were incorporated in its treaties with Sweden-Norway, 
Spain, and Germany. “A nation that wishes to secure her own peace,” says Vattel, “cannot more 
successfully attain that object than by concluding treaties of neutrality.”7 
 

 
1 Lassa Oppenheim, International Law 137 (3rd ed. 1920). 
2 Georg Schwarzenberger, “Title to Territory: Response to a Challenge,” 51(2) American Journal of International 
Law 308, 316 (1957). 
3 Restatement (Third) of the Foreign Relations Law of the United States, §202, comment g. 
4 David Keanu Sai, “Hawaiian Constitutional Governance,” in David Keanu Sai, ed., The Royal Commission of 
Inquiry: Investigating War Crimes and Human Rights Violations Committed in the Hawaiian Kingdom 58-94 (2020) 
(online at https://hawaiiankingdom.org/pdf/Hawaiian_Royal_Commission_of_Inquiry_(2020).pdf).  
5 “Treaties with Foreign States,” in David Keanu Sai, ed., The Royal Commission of Inquiry: Investigating War 
Crimes and Human Rights Violations Committed in the Hawaiian Kingdom 237-310 (2020).  
6 Larsen v. Hawaiian Kingdom, 119 International Law Reports 566, 581 (2001). 
7 Emerich De Vattel, The Law of Nations 333 (6th ed., 1844). 
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The Hawaiian Kingdom also became a full member State of the Universal Postal Union (“UPU”) 
on 1 January 1882, which is currently a specialized agency of the United Nations and the postal 
sector’s primary forum for international cooperation. While being a member State of the UPU, the 
Hawaiian Kingdom has been inactive since 17 January 1893 because it was incapacitated as a 
result of the illegal overthrow of its government by the United States as it is explained below. 
 

United States’ Invasion and Overthrow of the Hawaiian Kingdom Government 
 
On 16 January 1893, under orders by U.S. Minister John Stevens, the city of Honolulu was invaded 
by a detachment of U.S. troops “supplied with double cartridge belts filled with ammunition and 
with haversacks and canteens, and were accompanied by a hospital corps with stretchers and 
medical supplies.”8 This invasion coerced Queen Lili‘uokalani, executive monarch of the 
Hawaiian Kingdom, to conditionally surrender to the superior power of the United States military, 
whereby she stated: 
 

Now, to avoid any collision of armed forces and perhaps the loss of life, I do, under this 
protest, and impelled by said force, yield my authority until such time as the Government 
of the United States shall, upon the facts being presented to it, undo the action of its 
representatives and reinstate me in the authority which I claim as the constitutional 
sovereign of the Hawaiian Islands.9 

 
President Cleveland initiated a presidential investigation on 11 March 1893 by appointing Special 
Commissioner James Blount to travel to the Hawaiian Islands and provide periodic reports to the 
U.S. Secretary of State Walter Gresham. Commissioner Blount arrived in the Islands on 29 March 
after which he “directed the removal of the flag of the United States from the government building 
and the return of the American troops to their vessels.”10 Blount’s last report was dated 17 July 
1893, and on 18 October 1893, Secretary of State Gresham notified the President: 
 

The Provisional Government was established by the action of the American minister and 
the presence of the troops landed from the Boston, and its continued existence is due to the 
belief of the Hawaiians that if they made an effort to overthrow it, they would encounter 
the armed forces of the United States. 
 
The earnest appeals to the American minister for military protection by the officers of that 
Government, after it had been recognized, show the utter absurdity of the claim that it was 
established by a successful revolution of the people of the Islands. Those appeals were a 
confession by the men who made them of their weakness and timidity. Courageous men, 
conscious of their strength and the justice of their cause, do not thus act.  

 
8 United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawaii: 1894-95, 451 
(1895) (hereafter “Executive Documents”). 
9 Id., 586. 
10 Id., 568. 
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[…] 
 
The Government of Hawaii surrendered its authority under a threat of war, until such time 
only as the Government of the United States, upon the facts being presented to it, should 
reinstate the constitutional sovereign […]. 
 
Should not the great wrong done to a feeble but independent State by an abuse of the 
authority of the United States be undone by restoring the legitimate government? Anything 
short of that will not, I respectfully submit, satisfy the demands of justice.11 

 
On 18 December 1893, President Cleveland delivered a manifesto12 to the Congress on his 
investigation into the overthrow of the Hawaiian Kingdom Government. The President concluded 
that the “military occupation of Honolulu by the United States…was wholly without justification, 
either as an occupation by consent or as an occupation necessitated by dangers threatening 
American life and property.”13 He also determined “that the provisional government owes its 
existence to an armed invasion by the United States.”14 Finally, the President admitted that by “an 
act of war […] the Government of a feeble but friendly and confiding people has been 
overthrown.”15 
 
Through executive mediation between the Queen and the new U.S. Minister to the Hawaiian 
Islands, Albert Willis, that lasted from 13 November through 18 December, an agreement of peace 
was reached. According to the executive agreement, by exchange of notes, the President committed 
to restoring the Queen as the constitutional sovereign, and the Queen agreed, after being restored, 
to grant a full pardon to the insurgents. Political wrangling in the Congress, however, blocked 
President Cleveland from carrying out his obligation of restoration of the Queen. 
  
Five years later, at the height of the Spanish-American War, President Cleveland’s successor, 
William McKinley, signed a congressional joint resolution of annexation on 7 July 1898, uni-
laterally seizing the Hawaiian Islands. The legislation of every State, including the United States 
of America and its Congress, are not sources of international law. In The Lotus case, the Permanent 
Court of International Justice stated that “the first and foremost restriction imposed by international 
law upon a State is that—failing the existence of a permissive rule to the contrary—it may not 
exercise its power in any form in the territory of another State.”16 According to Judge Crawford, 
derogation of this principle will not be presumed.17 Since 1898, the United States has unlawfully 

 
11 Id., 462-463. 
12 Manifesto is defined as a “formal written declaration, promulgated by…the executive authority of a state or 
nation, proclaiming its reasons and motives for…important international action.” Black’s Law Dictionary 963 (6th 
ed., 1990). 
13 Executive Documents, 452. 
14 Id., 454. 
15 Id. 
16 Lotus, PCIJ Series A, No. 10, 18 (1927). 
17 James Crawford, The Creation of States in International Law 41 (2nd ed. 2006). 
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imposed its municipal laws and administrative measures throughout the territory of the Hawaiian 
Kingdom, which is the war crime of usurpation of sovereignty during military occupation under 
particular customary international law. 
 
Stark parallels can be drawn between what the United States did to the Hawaiian Kingdom and 
what Iraq did to Kuwait in 1990, commonly referred to as the First Gulf War. Just as Iraq, without 
justification, invaded Kuwait and overthrew the Kuwaiti government on 2 August 1990, and then 
unilaterally announced it annexed Kuwaiti territory on 8 August 1990, the United States did the 
same to the Hawaiian Kingdom and its territory. Where Kuwait was under a belligerent occupation 
by Iraq for 7.5 months, the Hawaiian Kingdom has been under a belligerent occupation by the 
United States for 130 years. Unlike Kuwait, the Hawaiian Kingdom did not have the United 
Nations Security Council to draw attention to the illegality of Iraq’s invasion and annexation of 
Kuwaiti territory.18 
 

Presumption of Continuity of the Hawaiian State under International Law 
 
Because international law provides for the presumption of the continuity of the State despite the 
overthrow of its government by another State, it shifts the burden of proof and what is to be proven. 
According to Judge Crawford, there “is a presumption that the State continues to exist, with its 
rights and obligations […] despite a period in which there is no, or no effective, government,”19 
and belligerent occupation “does not affect the continuity of the State, even where there exists no 
government claiming to represent the occupied State.”20 Addressing the presumption of the 
German State’s continued existence despite the military overthrow of the Nazi government during 
the Second World War, Professor Brownlie explains: 
 

Thus, after the defeat of Nazi Germany in the Second World War the four major Allied 
powers assumed supreme power in Germany. The legal competence of the German state 
did not, however, disappear. What occurred is akin to legal representation or agency of 
necessity. The German state continued to exist, and, indeed, the legal basis of the 
occupation depended on its continued existence.21 

 
18 United Nations Security Council Resolution 662 (9 August 1990). In its resolution, the Security Council stated: 
“Gravely alarmed by the declaration by Iraq of a ‘comprehensive and eternal merger’ with Kuwait, Demanding once 
again that Iraq withdraw immediately and unconditionally all its forces to the positions in which they were located 
on 1 August 1990, Determined to bring the occupation of Kuwait by Iraq to an end and to restore the sovereignty, 
independent and territorial integrity of Kuwait, Determined also to restore the authority of the legitimate 
Government of Kuwait, 1. Decides that annexation of Kuwait by Iraq under any form and whatever pretext has no 
legal validity, and is considered null and void; 2. Calls upon all States, international organizations and specialized 
agencies not to recognize that annexation, and to refrain from any action or dealing that might be interpreted as an 
indirect recognition of the annexation; 3. Demands that Iraq rescind its actions purporting to annex Kuwait; 4. 
Decides to keep this item on its agenda and to continue its efforts to put an early end to the occupation.” 
19 Crawford, 34. 
20 Id. 
21 Ian Brownlie, Principles of Public International Law 109 (4th ed. 1990). 
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“If one were to speak about a presumption of continuity,” explains Professor Craven, “one would 
suppose that an obligation would lie upon the party opposing that continuity to establish the facts 
substantiating its rebuttal. The continuity of the Hawaiian Kingdom, in other words, may be refuted 
only by reference to a valid demonstration of legal title, or sovereignty, on the part of the United 
States, absent of which the presumption remains.”22 Evidence of “a valid demonstration of legal 
title, or sovereignty, on the part of the United States” would be an international treaty, particularly 
a peace treaty, whereby the Hawaiian Kingdom would have ceded its territory and sovereignty to 
the United States. Examples of foreign States ceding sovereign territory to the United States by a 
peace treaty include the 1848 Treaty of Peace, Friendship, Limits, and Settlement with the Republic 
of Mexico23 and the 1898 Treaty of Peace between the United States of America and the Kingdom 
of Spain.24  
 
In layman terms, you start off with the presumption of the existence of the Hawaiian State until 
there is rebuttable evidence that the Hawaiian State had been extinguished under international law 
by its consent, i.e., treaty. One does not start off with proving the Hawaiian Kingdom exists today. 
The presumption is that since “in the nineteenth century the Hawaiian Kingdom existed as an 
independent State,” it continues to exist today. Until there is rebuttable evidence that the Hawaiian 
State had been extinguished by the United States, the Hawaiian State continues to exist. Like the 
presumption of innocence, the accused does not start off with proving his/her innocence because 
the innocence is presumed. Rather, the burden of proof is on the opposing side to prove with 
rebuttable evidence that the person is not innocent. Until there is rebuttable evidence, the person 
remains innocent.  
 
Rebuttable evidence that the Hawaiian Kingdom no longer exists as a State is a treaty between the 
Hawaiian Kingdom and the United States whereby the former ceded its sovereignty and territory 
to the latter. There is no treaty, and, therefore, the Hawaiian Kingdom continues to exist with all 
its rights and obligations under international law. Conversely, the United States, as the occupant, 
has certain duties and obligations to comply with international humanitarian law and the law of 
occupation considering the continued existence of the Hawaiian Kingdom as a subject of 
international law. Without rebuttable evidence, there is no dispute as to the Hawaiian Kingdom’s 
continued existence since the nineteenth century.  
 
 
 
 
 

 
22 Matthew Craven, “Continuity of the Hawaiian Kingdom as a State under International Law,” in David Keanu Sai, 
ed., The Royal Commission of Inquiry: Investigating War Crimes and Human Rights Violations Committed in the 
Hawaiian Kingdom 128 (2020). 
23 9 Stat. 922 (1848). 
24 30 Stat. 1754 (1898). 
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International Humanitarian Law Prohibits Annexation of the Occupied State 
 
The United States purportedly annexed the Hawaiian Islands in 1898 by a municipal law called 
the joint resolution to provide for annexing the Hawaiian Islands to the United States.25 As a 
municipal law of the United States, it is without extraterritorial effect. It is not an international 
treaty. Annex “is to tie or bind[,] [t]o attach.”26 Under international law, to annex territory of 
another State is a unilateral act, as opposed to cession, which is a bilateral act between States. 
Under international law, annexation of an occupied State is unlawful. Because the Hawaiian 
Kingdom retained the sovereignty of the State despite being occupied, only the Hawaiian Kingdom 
could cede its sovereignty and territory to the United States by way of a treaty of peace. According 
to The Handbook of Humanitarian Law in Armed Conflicts: 
 

The international law of belligerent occupation must therefore be understood as meaning 
that the occupying power is not sovereign, but exercises provisional and temporary control 
over foreign territory. The legal situation of the territory can be altered only through a peace 
treaty or debellatio.27 International law does not permit annexation of territory of another 
state.28 

 
Furthermore, in 1988, the U.S. Department of Justice’s Office of Legal Counsel (“OLC”) 
published a legal opinion that addressed, inter alia, the annexation of Hawai‘i. The OLC’s 
memorandum opinion was written for the Legal Advisor for the Department of State regarding 
legal issues raised by the proposed Presidential proclamation to extend the territorial sea from a 
three-mile limit to twelve.29 The OLC concluded that only the President and not the Congress 
possesses “the constitutional authority to assert either sovereignty over an extended territorial sea 
or jurisdiction over it under international law on behalf of the United States.”30 As Justice Marshall 
stated, the “President is the sole organ of the nation in its external relations, and its sole 
representative with foreign nations,”31 and not the Congress.  
 
The OLC further opined, “we doubt that Congress has constitutional authority to assert either 
sovereignty over an extended territorial sea or jurisdiction over it under international law on behalf 
of the United States.”32 Therefore, the OLC concluded it is “unclear which constitutional power 
Congress exercised when it acquired Hawaii by joint resolution. Accordingly, it is doubtful that 

 
25 30 Stat. 750 (1898). 
26 Black’s Law, 88. 
27 There was no extinction of the Hawaiian State by debellatio because the Permanent Court of Arbitration 
acknowledged the continued existence of the Hawaiian Kingdom as a State in Larsen v. Hawaiian Kingdom, PCA 
Case no. 1999-01. 
28 Dieter Fleck (ed.), The Handbook of Humanitarian Law in Armed Conflicts, Section 525, 242 (1995). 
29 Douglas Kmiec, “Legal Issues Raised by Proposed Presidential Proclamation to Extend the Territorial Sea,” 12 
Opinions of the Office of Legal Counsel 238 (1988).  
30 Id., 242. 
31 Id., 242. 
32 Id. 
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the acquisition of Hawaii can serve as an appropriate precedent for a congressional assertion of 
sovereignty over an extended territorial sea.”33 That territorial sea was to be extended from three 
to twelve miles under the United Nations Law of the Sea Convention and since the United States 
is not a Contracting State, the OLC investigated whether it could be accomplished by the 
President’s proclamation. In other words, the Congress could not extend the territorial sea an 
additional 9 miles by statute because its authority was limited up to the 3 mile limit. This is not 
rebuttable evidence as to the presumption of the continuity of the Hawaiian State. Furthermore, 
the United States Supreme Court, in The Apollon, concluded that the “laws of no nation can justly 
extend beyond its own territories.”34 
 
Arriving at this conclusion, the OLC cited constitutional scholar Professor Willoughby who stated 
the “constitutionality of the annexation of Hawaii, by a simple legislative act, was strenuously 
contested at the time both in Congress and by the press. The right to annex by treaty was not 
denied, but it was denied that this might be done by a simple legislative act. …Only by means of 
treaties, it was asserted, can the relations between States be governed, for a legislative act is 
necessarily without extraterritorial force—confined in its operation to the territory of the State by 
whose legislature enacted it.”35 Professor Willoughby also stated that the “incorporation of one 
sovereign State, such as was Hawaii prior to annexation, in the territory of another, is […] 
essentially a matter falling within the domain of international relations, and, therefore, beyond the 
reach of legislative acts.”36 
 

Hawaiian Citizenry under Military Occupation 
 

On 21 January 1868, Ferdinand Hutchison, Hawaiian Minister of the Interior, stated the criteria 
for Hawaiian nationality. He announced that “[i]n the judgment of His Majesty’s Government, no 
one acquires citizenship in this Kingdom unless he is born here, or born abroad of Hawaiian 
parents, (either native or naturalized) during their temporary absence from the kingdom, or unless 
having been the subject of another power, he becomes a subject of this kingdom by taking the oath 
of allegiance.” According to §429, Hawaiian Civil Code, the Minister of the Interior: 
 

shall have the power in person upon the application of any alien foreigner who shall have 
resided within the Kingdom for five years or more next preceding such application, stating 
his intention to become a permanent resident of the Kingdom, to administer the oath of 
allegiance to such foreigner, if satisfied that it will be for the good of the Kingdom, and 
that such foreigner owns without encumbrance taxable real estate within the Kingdom, and 
is not of immoral character, nor a refugee from justice of some other country, nor a 
deserting sailor, marine, soldier or officer. 

 
33 Id., 262. 
34 The Apollon, 22 U.S. 362, 370 (1824). 
35 Kmiec, 252. 
36 Westel Woodbury Willoughby, The Constitutional Law of the United States, vol. 1, 345 (1910).   



 12 

Once a State is occupied, international law preserves the status quo ante of the occupied State as 
it was before the occupation began. To preserve the nationality of the occupied State from being 
manipulated by the occupying State to its advantage, international law only allows individuals 
born within the territory of the occupied State to acquire the nationality of their parents— jus 
sanguinis. To preserve the status quo, Article 49 of the GC IV mandates that the “Occupying Power 
shall not […] transfer parts of its own civilian population into the territory it occupies.” For 
individuals, who were born within Hawaiian territory, to be a Hawaiian subject, they must be a 
direct descendant of a person or persons who were Hawaiian subjects prior to 17 January 1893. 
All other individuals born after 17 January 1893 to the present are aliens who can only acquire the 
nationality of their parents. According to von Glahn, “children born in territory under enemy 
occupation possess the nationality of their parents.”37 
 
According to the 1890 government census, Hawaiian subjects numbered 48,107, with the 
aboriginal Hawaiian, both pure and part, numbering 40,622, being 84% of the national population, 
and the non-aboriginal Hawaiians numbering 7,485, being 16%. Despite the massive and illegal 
migrations of foreigners to the Hawaiian Islands since 1898, the population of which, according 
to the State of Hawai‘i, numbered 1,302,939 in 2009,38 the status quo ante of the national 
population of the Hawaiian Kingdom is maintained. Therefore, under the international laws of 
occupation, the aboriginal Hawaiian population of 322,812 in 2009 would continue to be 84% of 
the Hawaiian national population, and the non-aboriginal Hawaiian population of 61,488 would 
continue to be 16%. The balance of the population in 2009, being 918,639, are aliens who were 
illegally transferred, either directly or indirectly, by the United States as the occupying Power, and 
therefore their presence constitutes war crimes.  
 
According to United Nations Special Rapporteur Awn Shawkat Al-Khasawneh of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities, population “transfers 
engage both state responsibility and the criminal liability of individuals.”39 “The remedy, in case 
of breach of the prohibition,” states Professor Ronen, “is reversion to the status quo ante, i.e. the 
occupying power should remove its nationals from the occupied territory and repatriate them. […] 
At any rate, since the occupying power cannot grant what it does not have, the settler population 
could not acquire status in the territory during the period of occupation.”40 

 
37 Gehard von Glahn, Law Among Nations 780 (6th ed., 1992). See also Willy Daniel Kaipo Kauai, “The Color of 
Nationality: Continuities and Discontinuities of Citizenship in Hawai‘i” (PhD dissertation, University of Hawai‘i at 
Mānoa, 2014). 
38 State of Hawai‘i. Department of Health, Hawai‘i Health Survey (2009) (online at 
http://www.ohadatabook.com/F01-05-11u.pdf ); see also David Keanu Sai, American Occupation of the Hawaiian 
State: A Century Gone Unchecked, 1 Haw. J.L. & Pol. 46, 63-65 (Summer 2004). 
39 Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, 
Human Rights and Population Transfer: Final Report of the Special Rapporteur, Mr. Al-Khasawneh 
E/CN.4/Sub.2/1997/23, para. 60. 
40 Yael Ronen, “Status of Settlers Implanted by Illegal Regimes under International Law,” International Law Forum 
of the Hebrew University of Jerusalem Law Faculty (Dr. Tomer Broude, ed.) 38 (3 Oct. 2008). 
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Restoration of the Hawaiian Government and the Acknowledgment of the Hawaiian State  
by the Permanent Court of Arbitration 

 
According to Professor Rim, the State continues “to exist even in the factual absence of 
government so long as the people entitled to reconstruct the government remain.”41 In 1997, the 
Hawaiian government was restored in situ by a Council of Regency under Hawaiian constitutional 
law and the doctrine of necessity in similar fashion to governments established in exile during the 
Second World War.42 By virtue of this process the Hawaiian government is comprised of officers 
de facto. According to U.S. constitutional scholar Thomas Cooley: 
 

A provisional government is supposed to be a government de facto for the time 
being; a government that in some emergency is set up to preserve order; to continue 
the relations of the people it acts for with foreign nations until there shall be time 
and opportunity for the creation of a permanent government. It is not in general 
supposed to have authority beyond that of a mere temporary nature resulting from 
some great necessity, and its authority is limited to the necessity.43 

 
Under Hawaiian law, the Council of Regency serves in the absence of the Executive Monarch. 
While the last Executive Monarch was Queen Lili‘uokalani who died on 11 November 1917, the 
office of the Monarch remained under Hawaiian constitutional law. The policy of the Hawaiian 
government is threefold: first, exposure of the prolonged occupation; second, ensure that the 
United States complies with international humanitarian law; and third, prepare for an effective 
transition to a de jure government when the occupation ends. 
 
There was no legal requirement for the Council of Regency, being the successor in office to Queen 
Lili‘uokalani under Hawaiian constitutional law, to get recognition from the United States as the 
government of the Hawaiian Kingdom. The United States’ recognition of the Hawaiian Kingdom 
as an independent State on 6 July 1844,44 was also the recognition of its government—a 
constitutional monarchy. Successors in office to King Kamehameha III, who at the time of 
international recognition was King of the Hawaiian Kingdom, did not require diplomatic 
recognition. These successors included King Kamehameha IV in 1854, King Kamehameha V in 
1863, King Lunalilo in 1873, King Kalākaua in 1874, Queen Lili‘uokalani in 1891, and the Council 
of Regency in 1997. The legal doctrines of recognition of new governments only arise “with extra-

 
41 Yejoon Rim, “State Continuity in the Absence of Government: The Underlying Rationale in International Law,” 
20(20) European Journal of International Law 1, 4 (2021). 
42 David Keanu Sai, “The Royal Commission of Inquiry,” in David Keanu Sai’s (ed.), The Royal Commission of 
Inquiry: Investigating War Crimes and Human Rights Violations Committed in the Hawaiian Kingdom 18-23 
(2020); see also Federico Lenzerini, “Legal Opinion on the Authority of the Council of Regency of the Hawaiian 
Kingdom,” 3 Hawaiian Journal of Law and Politics 317-333 (2021). 
43 Thomas M. Cooley, “Grave Obstacles to Hawaiian Annexation,” The Forum, 389, 390 (1893). 
44 U.S. Secretary of State Calhoun to Hawaiian Commissioners (6 July 1844) (online at: 
https://hawaiiankingdom.org/pdf/US_Recognition.pdf).  
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legal changes in government” of an existing State.45 Successors to King Kamehameha III were not 
established through “extra-legal changes,” but rather under the constitution and laws of the 
Hawaiian Kingdom. According to United States foreign relations law, “[w]here a new 
administration succeeds to power in accordance with a state’s constitutional processes, no issue of 
recognition or acceptance arises; continued recognition is assumed.”46 
 
On 8 November 1999, arbitral proceedings were instituted at the Permanent Court of Arbitration 
(“PCA”) in Larsen v. Hawaiian Kingdom, PCA Case no. 1999-01, where Larsen, a Hawaiian 
subject, claimed that the government of the Hawaiian Kingdom, by its Council of Regency, should 
be liable for allowing the unlawful imposition of American laws that denied him a fair trial and 
led to his incarceration.47 Prior to the establishment of an ad hoc tribunal, the PCA acknowledged 
the Hawaiian Kingdom as a non-Contracting State under Article 47 of the 1907 Hague Convention 
on the Pacific Settlement of International Disputes. This brought the dispute under the auspices of 
the PCA.  
 
In determining the continued existence of the Hawaiian Kingdom as a non-Contracting State, the 
relevant rules of international law that apply to established States must be considered, and not 
those rules of international law that would apply to new States such as the case with Palestine. 
Professor Lenzerini concluded that “according to a plain and correct interpretation of the relevant 
rules, the Hawaiian Kingdom cannot be considered, by virtue of the prolonged US occupation, as 
extinguished as an independent State and subject of international law. In fact, in the event of illegal 
annexation, ‘the legal existence of […] States [is] preserved from extinction,’ since ‘illegal 
occupation cannot of itself terminate statehood.’”48  
 
Because the State is a juristic person, it requires a government to speak on its behalf, without which 
the State is silent, and, therefore, there could be no arbitral tribunal to be established by the PCA. 
On the contrary, the PCA did form a tribunal on 9 June 2000 after confirming the existence of the 
Hawaiian State and its government, the Council of Regency, pursuant to Article 47. In international 
intercourse, which includes arbitration at the PCA, the Permanent Court of International Justice, 
in German Settlers in Poland, explained that “States can act only by and through their agents and 
representatives.”49 As Professor Talmon states, the “government, consequently, possesses the jus 
repraesentationis omnimodae, i.e. plenary and exclusive competence in international law to 
represent its State in the international sphere. [Professor Talmon submits] that this is the case 
irrespective of whether the government is in situ or in exile.”50 

 
45 M.J. Peterson, Recognition of Governments: Legal Doctrines and State Practice, 1815-1995 26 (1997). 
46 Restatement (Third), §203, comment c. 
47 Larsen v. Hawaiian Kingdom, PCA Case no. 1999-01 (online at https://pca-cpa.org/en/cases/35/).  
48 Lenzerini, 322. 
49 German Settlers in Poland, 1923, PCIJ, Series B, No. 6, 22. 
50 Stefan Talmon, Recognition of Governments in International Law: With Particular Reference to Governments in 
Exile 115 (1998). 
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After the PCA verified the continued existence of the Hawaiian State, as a juristic person, it also 
simultaneously ascertained that the Hawaiian State was represented by its government—the 
Council of Regency. The PCA identified the international dispute in Larsen as between a “State” 
and a “Private entity” in its case repository.51 Furthermore, the PCA described the dispute between 
the Council of Regency and Larsen as between a government and a resident of Hawai‘i.  
 

Lance Paul Larsen, a resident of Hawaii, brought a claim against the Hawaiian Kingdom 
by its Council of Regency (“Hawaiian Kingdom”) on the grounds that the Government of 
the Hawaiian Kingdom is in continual violation of: (a) its 1849 Treaty of Friendship, 
Commerce and Navigation with the United States of America, as well as the principles of 
international law laid down in the Vienna Convention on the Law of Treaties, 1969 and (b) 
the principles of international comity, for allowing the unlawful imposition of American 
municipal laws over the claimant’s person within the territorial jurisdiction of the Hawaiian 
Kingdom (emphasis added).52 

 
It should also be noted that the United States, by its embassy in The Hague, entered into an 
agreement with the Council of Regency to have access to the pleadings of the arbitration. This 
agreement was brokered by Deputy Secretary General Phyllis Hamilton of the Permanent Court 
of Arbitration prior to the formation of the arbitral tribunal.53  
 

War Crime of Usurpation of Sovereignty during Military Occupation 
 
Usurpation of sovereignty during military occupation was listed as a war crime in 1919 by the 
Commission on Responsibilities of the Paris Peace Conference that was established by the Allied 
and Associated Powers at war with Germany and its allies. The Commission was especially 
concerned with acts perpetrated in occupied territories against non-combatants and civilians. 
Usurpation of sovereignty during military occupation is the imposition of the laws and 
administrative measures of the Occupying State over the territory of the Occupied State. 
Usurpation is the “unlawful encroachment or assumption of the use of property, power or authority 
which belongs to another.”54  
 
While the Commission did not provide the source of this crime in treaty law, it appears to be Article 
43 of the 1907 Hague Regulations, which states, “[t]he authority of the legitimate power having in 
fact passed into the hands of the occupant, the latter shall take all the measures in his power to 
restore, and ensure, as far as possible, public order and safety, while respecting, unless absolutely 
prevented, the laws in force in the country.” Article 43 is the codification of customary 

 
51 Permanent Court of Arbitration Case Repository, Larsen v. Hawaiian Kingdom, PCA Case no. 1999-01 (online at 
https://pca-cpa.org/en/cases/35/). 
52 Id. 
53 Sai, The Royal Commission of Inquiry, 25-26. 
54 Black’s Law, 1545. 
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international law that existed on 17 January 1893, when the United States unlawfully overthrew 
the government of the Hawaiian Kingdom.  
 
The Commission charged that in Poland the German and Austrian forces had “prevented the 
populations from organising themselves to maintain order and public security” and that they had 
“[a]ided the Bolshevist hordes that invaded the territories.” It said that in Romania the German 
authorities had instituted German civil courts to try disputes between subjects of the Central 
Powers or between a subject of these powers and a Romanian, a neutral, or subjects of Germany’s 
enemies. In Serbia, the Bulgarian authorities had “[p]roclaimed that the Serbian State no longer 
existed, and that Serbian territory had become Bulgarian.” It listed several other war crimes 
committed by Bulgaria in occupied Serbia: “Serbian law, courts and administration ousted;” 
“Taxes collected under Bulgarian fiscal regime;” “Serbian currency suppressed;” “Public property 
removed or destroyed, including books, archives and MSS (e.g., from the National Library, the 
University Library, Serbian Legation at Sofia, French Consulate at Uskub);” “Prohibited sending 
Serbian Red Cross to occupied Serbia.” It also charged that in Serbia the German and Austrian 
authorities had committed several war crimes: “The Austrians suspended many Serbian laws and 
substituted their own, especially in penal matters, in procedure, judicial organisation, etc.;” 
“Museums belonging to the State (e.g., Belgrade, Detchani) were emptied and the contents taken 
to Vienna.”55 
 
The crime of usurpation of sovereignty during military occupation was referred to by Judge Blair 
of the American Military Commission in a separate opinion in the Justice Case, holding that this 
“rule is incident to military occupation and was clearly intended to protect the inhabitants of any 
occupied territory against the unnecessary exercise of sovereignty by a military occupant.”56 The 
war crime of usurpation of sovereignty during military occupation, however, has not been included 
in more recent codifications of war crimes, casting some doubt on its status as a crime under 
customary international law. According to Professor Schabas, “there do not appear to have been 
any prosecutions for that crime by international criminal tribunals.”57 While this war crime is 
questionable under customary international law, it is a war crime under “particular” customary 
international law. According to the International Law Commission, “A rule of particular customary 
international law, whether regional, local or other, is a rule of customary international law that 
applies only among a limited number of States.”58  
 

 
55 Violation of the Laws and Customs of War, Reports of Majority and Dissenting Reports, Annex, TNA FO 
608/245/4 (1919). 
56 United States v. Alstötter et al., Opinion of Mallory B. Blair, Judge of Military Tribunal III, III TWC 1178, 1181 
(1951). 
57 William Schabas, “War Crimes Related to the United States Belligerent Occupation of the Hawaiian Kingdom,” in 
David Keanu Sai’s (ed.), The Royal Commission of Inquiry: Investigating War Crimes and Human Rights Violations 
Committed in the Hawaiian Kingdom 156 (2020). 
58 Conclusion 16—Particular customary international law, International Law Commission’s Draft conclusions on 
identification of customary international law, with commentaries (2018) (A/73/10). 



 17 

In the 1919 report of the Commission, the United States, as a member of the commission, did not 
contest the listing of the war crime of usurpation of sovereignty during military occupation, but 
rather only disagreed, inter alia, with the Commission’s position on the means of prosecuting 
Heads of State for the listed war crimes by conduct or omission. As a war crime under particular 
customary international law it is binding on the Allied and Associated Powers of the First World 
War—United States of America, Great Britain, France, Italy and Japan, principal Allied Powers 
and Associated Powers that include Australia, Belgium, Bolivia, Brazil, Canada, China, Cuba, 
Czech Republic, formerly known as Czechoslovakia, Ecuador, Greece, Guatemala, Haiti, 
Honduras, Liberia, New Zealand, Nicaragua, Panama, Peru, Poland, Portugal, Romania, South 
Africa, Thailand, and Uruguay. 
 
In the Hawaiian situation, usurpation of sovereignty during military occupation serves as a source 
for the commission of secondary war crimes within the territory of an occupied State, i.e. 
compulsory enlistment, denationalization, pillage, destruction of property, deprivation of fair and 
regular trial, deporting civilians of the occupied territory, and transferring populations into an 
occupied territory. The reasoning for the prohibition of imposing extraterritorial prescriptions or 
measures of the occupying State is addressed by Professor Benvenisti:  
 

The occupant may not surpass its limits under international law through extraterritorial 
prescriptions emanating from its national institutions: the legislature, government, and 
courts. The reason for this rule is, of course, the functional symmetry, with respect to the 
occupied territory, among the various lawmaking authorities of the occupying state. 
Without this symmetry, Article 43 could become meaningless as a constraint upon the 
occupant, since the occupation administration would then choose to operate through 
extraterritorial prescription of its national institutions.59 

 
In the situation of Hawai‘i, the usurpation of sovereignty during military occupation would appear 
to have been total since the beginning of the twentieth century. This is an ongoing crime where the 
criminal act would consist of the imposition of legislation or administrative measures by the 
occupying power that goes beyond what is required necessary for military purposes of the 
occupation. Since 1898, when the United States Congress enacted an American municipal law 
purporting to have annexed the Hawaiian Islands, the United State has imposed its legislation and 
administrative measures to the present in violation of the laws of occupation.  
 
Given these impositions are criminal violations of the law of occupation involving government 
action or policy or the action or policies of an occupying State’s proxies such as the State of 
Hawai‘i and its Counties, a perpetrator who participated in the act would be required to do so 
intentionally and with knowledge that the act went beyond what was required for military purposes 
or the protection of fundamental human rights. Usurpation of sovereignty during military 

 
59 Eyal Benvenisti, The International Law of Occupation 19 (1993). 
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occupation has not only victimized the civilian population in the Hawaiian Islands for over a 
century, but it has also victimized the civilians of other countries that have visited the islands since 
1898 who were unlawfully subjected to American municipal laws and administrative measures. 
 

The State of Hawai‘i is the Civilian Government of the Hawaiian Kingdom 
 

There is a common misunderstanding that the State of Hawai‘i is an American civilian government 
established by the U.S. Congress. It is not. Its governmental infrastructure was established by the 
Hawaiian Kingdom to govern Hawaiian territory. Unlike the United States, which is a federated 
government, the Hawaiian Kingdom is a unitary government, which “is the efficient organization 
of power” by a central government.60 Its civilian governmental infrastructure was founded upon a 
constitutional monarchy. 
 
On 17 January 1893, the Hawaiian Kingdom civilian government was seized by insurgents under 
the protection of U.S. troops that invaded Honolulu the day before. All governmental officials 
remained in place except for the Queen, her Cabinet, and the Marshal of the police force. The 
civilian government was renamed the so-called provisional government. On 4 July 1894, the name 
was changed to the so-called Republic of Hawai‘i. After the United States illegally annexed the 
Hawaiian Islands in 1898, the Congress changed the name of the Republic of Hawai‘i to the 
Territory of Hawai‘i on 30 April 1900,61 and on 18 March 1959, the Congress renamed the 
Territory of Hawai‘i to the State of Hawai‘i.62 
 
After investigating the overthrow of the Hawaiian Kingdom government, President Cleveland 
concluded that the provisional government “was neither a government de facto nor de jure,”63 and 
that the government of the Hawaiian Kingdom “was undisputed and was both the de facto and the 
de jure government.”64 The State of Hawai‘i is the direct successor to the provisional government, 
and, therefore, is “neither a government de facto nor de jure.”  
 

Prolonged Occupation 
 
International humanitarian law is silent on a prolonged occupation because the authors of 1907 
Hague Regulations viewed occupations to be provisional and not long term. According to 
Professor Scobbie, “[t]he fundamental postulate of the regime of belligerent occupation is that it 
is a temporary state of affairs during which the occupant is prohibited from annexing the occupied 
territory. The occupant is vested only with temporary powers of administration and does not 

 
60 Daniel J. Elazar, “Contrasting Unitary and Federal Systems,” 18(3) International Political Science Review 237-
251, 243 (1997). 
61 An Act To provide a government for the Territory of Hawaii, 31 Stat. 141 (1900). 
62 An Act To provide for the admission of the State of Hawaii into the Union, 73 Stat. 4 (1959). 
63 Executive Documents, 453. 
64 Id., 451. 
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possess sovereignty over the territory.”65 The effective military control of occupied territory “can 
never bring about by itself a valid transfer of sovereignty. Because occupation does not transfer 
sovereignty over the territory to the occupying power, international law must regulate the inter-
relationships between the occupying force, the ousted government, and the local inhabitants for 
the duration of the occupation.”66 
 
Despite the prolonged nature of the American occupation, the law of occupation continues to apply 
because sovereignty was never ceded or transferred to the United States by the Hawaiian Kingdom. 
At a meeting of experts on the law occupation that was convened by the International Committee 
of the Red Cross, the experts “pointed out that the norms of occupation law, in particular Article 
43 of the Hague Regulations and Article 64 of the Fourth Geneva Convention, had originally been 
designed to regulate short-term occupations. However, the [experts] agreed that [international 
humanitarian law] did not set any limits to the time span of an occupation. It was therefore 
recognized that nothing under [international humanitarian law] would prevent occupying powers 
from embarking on a long-term occupation and that occupation law would continue to provide the 
legal framework applicable in such circumstances.”67 They also concluded that since a prolonged 
occupation “could lead to transformations and changes in the occupied territory that would 
normally not be necessary during short-term occupation,” they “emphasized the need to interpret 
occupation law flexibly when an occupation persisted.”68 The prolonged occupation of the 
Hawaiian Kingdom is, in fact, that case, where drastic unlawful “transformations and changes in 
the occupied territory” occurred. 
 

Strategic Plan of the Council of Regency 
 
The Council of Regency’s strategic plan entails three phases. Phase I—verification of the Hawaiian 
Kingdom as an independent State and a subject of international law. Phase II—exposure of 
Hawaiian Statehood within the framework of international law and the laws of occupation as it 
affects the realm of politics and economics at both the international and domestic levels.69 Phase 
III—restoration of the Hawaiian Kingdom as an independent State and a subject of international 
law. Phase III is when the American occupation comes to an end.  After the PCA verified the 
continued existence of Hawaiian Statehood prior to forming the arbitral tribunal in Larsen v. 
Hawaiian Kingdom,70 phase II was initiated, which would contribute to ascertaining the mens rea 
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and satisfying the element of awareness of factual circumstances that established the existence of 
the military occupation. 
 
Implementation of phase II was initiated at the University of Hawai‘i at Mānoa when the Chairman 
of the Council of Regency, David Keanu Sai, entered the political science graduate program, where 
he received a master’s degree specializing in international relations and public law in 2004 and a 
Ph.D. degree in 2008 on the subject of the continuity of Hawaiian Statehood while under an 
American prolonged belligerent occupation since 1893. This prompted other master’s theses, 
doctoral dissertations, peer review articles and publications on the subject of the American 
occupation to be published. The exposure through academic research also motivated historian Tom 
Coffman to change the title of his 1998 book from Nation Within: The Story of America’s 
Annexation of the Nation of Hawai‘i,71 to Nation Within—The History of the American Occupation 
of Hawai‘i.72 Coffman explained the change in his note on the second edition: 
 

I am compelled to add that the continued relevance of this book reflects a far-reaching 
political, moral and intellectual failure of the United States to recognize and deal with the 
takeover of Hawai‘i. In the book’s subtitle, the word Annexation has been replaced by the 
word Occupation, referring to America’s occupation of Hawai‘i. Where annexation 
connotes legality by mutual agreement, the act was not mutual and therefore not legal. 
Since by definition of international law there was no annexation, we are left then with the 
word occupation. 
 
In making this change, I have embraced the logical conclusion of my research into the 
events of 1893 to 1898 in Honolulu and Washington, D.C. I am prompted to take this step 
by a growing body of historical work by a new generation of Native Hawaiian scholars. 
Dr. Keanu Sai writes, “The challenge for … the fields of political science, history, and law 
is to distinguish between the rule of law and the politics of power.” In the history of the 
Hawai‘i, the might of the United States does not make it right.73 

 
As a result of the exposure, United Nations Independent Expert, Dr. Alfred deZayas sent a 
communication from Geneva to State of Hawai‘i Judges Gary W.B. Chang, Jeannette H. 
Castagnetti, and members of the judiciary dated 25 February 2018.74 Dr. deZayas stated: 
 

I have come to understand that the lawful political status of the Hawaiian Islands is that of 
a sovereign nation-state in continuity; but a nation-state that is under a strange form of 
occupation by the United States resulting from an illegal military occupation and a 

 
71 Tom Coffman, Nation Within: The Story of America’s Annexation of the Nation of Hawai‘i (1998). 
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fraudulent annexation. As such, international laws (the Hague and Geneva Conventions) 
require that governance and legal matters within the occupied territory of the Hawaiian 
Islands must be administered by the application of the laws of the occupied state (in this 
case, the Hawaiian Kingdom), not the domestic laws of the occupier (the United States). 

 
The exposure also prompted the U.S. National Lawyers Guild (“NLG”) to adopt a resolution in 
2019 calling upon the United States of America to begin to comply immediately with international 
humanitarian law in its long and illegal occupation of the Hawaiian Islands.75 Among its positions 
statement, the “NLG supports the Hawaiian Council of Regency, who represented the Hawaiian 
Kingdom at the Permanent Court of Arbitration, in its efforts to seek resolution in accordance with 
international law as well as its strategy to have the State of Hawai‘i and its Counties comply with 
international humanitarian law as the administration of the Occupying State.”76 
 
In a letter to Governor David Ige, Governor of the State of Hawai‘i, dated 10 November 2020, the 
NLG called upon the governor to begin to comply with international humanitarian law by 
administering the laws of the occupied State. The NLG letter concluded: 
 

As an organization committed to the mission that human rights and the rights of ecosystems 
are more sacred than property interests, the NLG is deeply concerned that international 
humanitarian law continues to be flagrantly violated with apparent impunity by the State 
of Hawai‘i and its County governments. This has led to the commission of war crimes and 
human rights violations of a colossal scale throughout the Hawaiian Islands. International 
criminal law recognizes that the civilian inhabitants of the Hawaiian Islands are “protected 
persons” who are afforded protection under international humanitarian law and their rights 
are vested in international treaties. There are no statutes of limitation for war crimes, as 
you must be aware. 
 
We urge you, Governor Ige, to proclaim the transformation of the State of Hawai‘i and its 
Counties into an occupying government pursuant to the Council of Regency’s proclamation 
of June 3, 2019, in order to administer the laws of the Hawaiian Kingdom. This would 
include carrying into effect the Council of Regency’s proclamation of October 10, 2014 
that bring the laws of the Hawaiian Kingdom in the nineteenth century up to date. We 
further urge you and other officials of the State of Hawai‘i and its Counties to familiarize 
yourselves with the contents of the recent eBook published by the RCI and its reports that 
comprehensively explains the current situation of the Hawaiian Islands and the impact that 
international humanitarian law and human rights law have on the State of Hawai‘i and its 
inhabitants.  
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On 7 February 2021, the International Association of Democratic Lawyers (“IADL”), a non-
governmental organization (NGO) of human rights lawyers that has special consultative status 
with the United Nations Economic and Social Council (“ECOSOC”) and accredited to participate 
in the Human Rights Council’s sessions as Observers, passed a resolution calling upon the United 
States to immediately comply with international humanitarian law in its prolonged occupation of 
the Hawaiian Islands—the Hawaiian Kingdom.77 In its resolution, the IADL also “supports the 
Hawaiian Council of Regency, who represented the Hawaiian Kingdom at the Permanent Court of 
Arbitration, in its efforts to seek resolution in accordance with international law as well as its 
strategy to have the State of Hawai‘i and its Counties comply with international humanitarian law 
as the administration of the Occupying State.” 
 
Together with the IADL, the American Association of Jurists—Asociación Americana de Juristas 
(“AAJ”), which is also an NGO with consultative status with the United Nations ECOSOC and 
accredited as an observer in the Human Rights Council’s sessions, sent a joint letter dated 3 March 
2022 to member States of the United Nations on the status of the Hawaiian Kingdom and its 
prolonged occupation by the United States.78 In its joint letter, the IADL and the AAJ also 
“supports the Hawaiian Council of Regency, who represented the Hawaiian Kingdom at the 
Permanent Court of Arbitration, in its efforts to seek resolution in accordance with international 
law as well as its strategy to have the State of Hawai‘i and its Counties comply with international 
humanitarian law as the administration of the Occupying State.”  
 
On 22 March 2022, the undersigned delivered an oral statement, on behalf of the IADL and AAJ, 
to the United Nations Human Rights Council (“HRC”) at its 49th session in Geneva. The oral 
statement read: 
 

The International Association of Democratic Lawyers and the American Association of 
Jurists call the attention of the Council to human rights violations in the Hawaiian Islands. 
My name is Dr. David Keanu Sai, and I am the Minister of Foreign Affairs ad interim for 
the Hawaiian Kingdom. I also served as lead agent for the Hawaiian Kingdom at the 
Permanent Court of Arbitration from 1999-2001 where the Court acknowledged the 
continued existence of my country as a sovereign and independent State. 
  
The Hawaiian Kingdom was invaded by the United States on 16 January 1893, which 
began its century long occupation to serve its military interests. Currently, there are 118 
military sites throughout the islands and the city of Honolulu serves as the headquarters for 
the Indo-Pacific Combatant Command.  
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For the past century, the United States has and continues to commit the war crime of 
usurpation of sovereignty, under customary international law, by imposing its municipal 
laws over Hawaiian territory, which has denied Hawaiian subjects their right of internal 
self-determination by prohibiting them to freely access their own laws and administrative 
policies, which has led to the violations of their human rights, starting with the right to 
health, education and to choose their political leadership. 

 
None of the 47 member States of the HRC, which included the United States, protested, or objected 
to the oral statement of war crimes being committed in the Hawaiian Kingdom by the United 
States. Under international law, acquiescence “concerns a consent tacitly conveyed by a State, 
unilaterally, through silence or inaction, in circumstances such that a response expressing 
disagreement or objection in relation to the conduct of another State would be called for.”79 Silence 
conveys consent. Since they “did not do so [they] thereby must be held to have acquiesced. Qui 
tacet consentire videtur si loqui debuisset ac potuisset.”80 
 

The Royal Commission of Inquiry—Investigating War Crimes 
 
Determined to hold to account individuals who have committed war crimes and human rights 
violations throughout the Hawaiian Islands, being the territory of the Hawaiian Kingdom, the 
Council of Regency, by proclamation on 17 April 2019,81 established a Royal Commission of 
Inquiry (“RCI”) in similar fashion to the United States proposal of establishing a Commission of 
Inquiry after the First World War “to consider generally the relative culpability of the authors of 
the war and also the question of their culpability as to the violations of the laws and customs of 
war committed during its course.” Dr. Sai serves as Head of the RCI and Professor Federico 
Lenzerini from the University of Siena, Italy, serves as its Deputy Head.  
 
In mid-November of 2022, the RCI published thirteen war criminal reports finding that the senior 
leadership of the United States and the State of Hawai‘i, which includes President Joseph Biden 
Jr., Governor David Ige, Hawai‘i Mayor Mitchell Roth, Maui Mayor Michael Victorino and Kaua‘i 
Mayor Derek Kawakami, are guilty of the war crime of usurpation of sovereignty during military 
occupation and are subject to criminal prosecutions. All of the named perpetrators have met the 
requisite element of mens rea.82 In these reports, the RCI has concluded that these perpetrators 
have met the requisite elements of the war crime and are guilty dolus directus of the first degree. 
“It is generally assumed that an offender acts with dolus directus of the first degree if he desires to 
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bring about the result. In this type of intent, the actor’s ‘will’ is directed finally towards the 
accomplishment of that result.”83  
 
The evidence of the actus reus and mens rea or guilty mind were drawn from the perpetrators’ own 
pleadings and the rulings by the court in a U.S. federal district court case in Honolulu, Hawaiian 
Kingdom v. Biden et al.84 The perpetrators were being sued not in their individual or private 
capacities but rather in their official capacities as State actors because the war crime of usurpation 
of sovereignty during military occupation involves “State action or policy or the action or policies 
of an occupying State’s proxies” and not the private actions of individuals. The perpetrators are 
subject to prosecution and there is no statute of limitation for war crimes.85 The commission of the 
war crime of usurpation of sovereignty during military occupation can cease when the United 
States, through the State of Hawai‘i, begins to comply with Article 43 of the 1907 Hague 
Regulations and Article 64 of the 1949 Fourth Geneva Convention to administer the laws of the 
Occupied State—the Hawaiian Kingdom as a military government.   
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Approach 535 (2013). 
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Assembly Res. 3074 (XXVIII). 
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MILITARY FORCE OF THE HAWAIIAN KINGDOM 
 
In 1845, the Hawaiian Kingdom organized its military under the command of the Governors of the 
several islands of Hawai‘i, Maui, O‘ahu and Kaua‘i but subordinate to the Monarch. According to 
the statute, “male subjects of His Majesty, between the ages of eighteen and forty years, shall be 
liable to do military duty in the respective islands where they have their most usual domicil, 
whenever so required by proclamation of the governor thereof.”86 Those exempt from military 
duty included ministers of religion of every denomination, teachers, members of the Privy Council 
of State, executive department heads, members of the House of Nobles and Representatives when 
in session, judges, sheriffs, notaries public, registers of wills and conveyances, collectors of 
customs, poundmasters and constables.87  
 
In 1847, the Polynesian newspaper, a government newspaper, reported the standing army 
comprised of 682 of all ranks: the “corps which musters at the fort, including officers, 286; corps 
of King’s Guards, including officers, 363; stationed at the battery, on Punch Bowl Hill, 33.”88 On 
17 December 1852, King Kamehameha III, in Privy Council, established the First Hawaiian 
Cavalry, commanded by Captain Henry Sea.89  
 
In 1886, the Legislature enacted An Act to Organize the Military Forces of the Kingdom, “for the 
purpose of more complete military organization in any case requiring recourse to arms and to 
maintain and provide a sufficient force for the internal security and good order of the Kingdom, 
and being also in pursuance of Article 26th of the Constitution.”90 The Act of 1886 established “a 
regular Military and Naval force, not to exceed two hundred and fifty men, rank and file,” and the 
“term of enlistment shall be for five years, which term may be extended from time to time by re-
enlistment.”91 This military force was headed by a Lieutenant General as Commander-in-Chief 
and the supreme command under the Executive Monarch as Generalissimo.92 This military force 
was renamed the King’s Royal Guard in 1890,93 and the Executive Monarch was thereafter called 
the “Commander-in-Chief of all the Military Forces”94 and not Generalissimo. While the King’s 
Royal Guard was the only active military component of the kingdom,95 there was a reserve force 
capable of being called to active duty. The statute provides that “[a]ll male subjects of His Majesty, 
between the ages of eighteen and forty years, shall be liable to do military duty in the respective 
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islands where they have their most usual domicil, whenever so required by proclamation from the 
governor thereof.”96 
 
Upon ascending to the Throne on 29 January 1891, Queen Lili‘uokalani, as the Executive 
Monarch, succeeded her predecessor King David Kalākaua as Commander-in-Chief of the Royal 
Guard. The command structure of the Royal Guard consisted of a Captain and two Lieutenants. 
These officers were authorized “to make, alter and revoke all regulations not repugnant to the 
provisions of [the Act of 1890], concerning enlistment, discipline, exercises, accoutrements, arms 
and clothing and to make such other rules and orders as may be necessary to carry into effect the 
provisions of [the Act of 1890], and to provide and prescribe penalties for any violations of such 
regulations not extending to deprivation of life or limb, or the infliction of corporeal 
punishment.”97 All rules, regulations or orders required the approval of the Executive Monarch 
and was to be countersigned by the Minister of Foreign Affairs.98 
 
On 17 January 1893, a small group of insurgents, with the protection of United States troops, 
declared the establishment of a provisional government whereby all “officers under the existing 
Government are hereby requested to continue to exercise their functions and perform the duties of 
their respective offices, with the exception of the following named persons: Queen Liliuokalani, 
Charles B. Wilson, Marshal, Samuel Parker, Minister of Foreign Affairs, W.H. Cornwell, Minister 
of Finance, John F. Colburn, Minister of the Interior, [and] Arthur P. Peterson, Attorney General, 
who are hereby removed from office.”99 The insurgency further stated that all “Hawaiian Laws 
and Constitutional principles not inconsistent herewith shall continue in force until further order 
of the Executive and Advisory Councils.”100 The insurgency unlawfully seized control of the 
Hawaiian Kingdom civilian government. 
 
The military force of the provisional government was not an organized unit or militia but rather 
armed insurgents under the command of John Harris Soper. Soper attended a meeting of the 
leadership of the insurgents calling themselves the Committee of Safety in the evening of 16 
January 1893, where he was asked to command the armed wing of the insurgency. Although Soper 
served as Marshal of the Hawaiian Kingdom under King Kalākaua, he admitted in an interview 
with Commissioner James Blount on 17 June 1893, who was investigating the overthrow of the 
Hawaiian Kingdom government  by direction of U.S. President Grover Cleveland, that he “was 
not a trained military man, and was rather adverse to accepting the position [he] was not especially 
trained for, under the circumstances, and that [he] would give them an answer on the following 
day; that is, in the morning.”101 Soper told Special Commissioner Blount he accepted the offer 
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after learning that “Judge Sanford Dole [agreed] to accept the position as the head of the 
[provisional] Government.”102 The insurgency renamed the Hawaiian Kingdom’s Royal Guard to 
the National Guard by An Act to Authorize the Formation of a National Guard on 27 January 
1893.103 Soper was thereafter commissioned as Colonel to command the National Guard and was 
called the Adjutant General. 
 
On 17 January 1893, Queen Lili‘uokalani conditionally surrendered to the United States and not 
the insurgency, thereby transferring effective control of Hawaiian territory to the United States.104 
Under customary international law, a State’s effective control of another State’s territory by an act 
of war triggers the Occupying State’s military to establish a military government to provisionally 
administer the laws of the Occupied State. This rule was later codified under Articles 42 and 43 of 
the 1899 Hague Regulations, which was superseded by Articles 42 and 43 of the 1907 Hague 
Regulations. When Special Commissioner Blount ordered U.S. troops to return to the U.S.S. 
Boston on 1 April 1893,105 effective control of Hawaiian territory was left with the insurgency 
calling itself the provisional government. 
 
Special Commissioner Blount submitted his final report on 17 July 1893, to U.S. Secretary of State 
Walter Gresham.106 Secretary of State Gresham submitted his report to President Cleveland on 18 
October 1893,107 and President Cleveland notified the Congress of his findings and conclusions on 
18 December 1893.108 In his message to the Congress, he stated: 
 

When our Minister recognized the provisional government the only basis upon which it 
rested was the fact that the Committee of Safety had in the manner above stated declared 
it to exist. It was neither a government de facto nor de jure. That it was not in such 
possession of the Government property and agencies as entitled it to recognition is 
conclusively proved by a note found in the files of the Legation at Honolulu, addressed by 
the declared head of the provisional government to Minister Stevens, dated January 17, 
1893, in which he acknowledges with expressions of appreciation the Minister’s 
recognition of the provisional government, and states that it is not yet in the possession of 
the station house (the place where a large number of the Queen’s troops were quartered), 
though the same had been demanded of the Queen’s officer’s in charge. Nevertheless, this 
wrongful recognition by our Minister placed the Government of the Queen in a position of 
most perilous perplexity. On the one hand she had possession of the palace, of the barracks, 
and of the police station, and had at her command at least five hundred fully armed men 
and several pieces of artillery. Indeed, the whole military force of her kingdom was on her 
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side and at her disposal, while the Committee of Safety, by actual search, had discovered 
that there but very few arms in Honolulu that were not in the service of the Government. 
In this state of things if the Queen could have dealt with the insurgents alone her course 
would have been plain and the result unmistakable. But the United States had allied itself 
with her enemies, had recognized them as the true Government of Hawaii, and had put her 
and her adherents in the position of opposition against lawful authority. She knew that she 
could not withstand the power of the United States, but she believed that she might safely 
trust to its justice. Accordingly, some hours after the recognition of the provisional 
government by the United States Minister, the palace, the barracks, and the police station, 
with all the military resources of the country, were delivered up by the Queen upon the 
representation made to her that her cause would thereafter be reviewed at Washington, and 
while protesting that she surrendered to the superior force of the United States, whose 
Minister had caused United States troops to be landed at Honolulu and declared that he 
would support the provisional government, and that she yielded her authority to prevent 
collision of armed forces and loss of life and only until such time as the United States, upon 
the facts being presented to it, should undo the action of its representative and reinstate her 
in the authority she claimed as the constitutional sovereign of the Hawaiian Islands. 
 
This protest was delivered to the chief of the provisional government, who endorsed 
thereon his acknowledgment of its receipt. The terms of the protest were read without 
dissent by those assuming to constitute the provisional government, who were certainly 
charged with the knowledge that the Queen instead of finally abandoning her power had 
appealed to the justice of the United States for reinstatement in her authority; and yet the 
provisional government with this unanswered protest in its hand hastened to negotiate with 
the United States for the permanent banishment of the Queen from power and for sale of 
her kingdom. 
 
Our country was in danger of occupying the position of having actually set up a temporary 
government on foreign soil for the purpose of acquiring through that agency territory which 
we had wrongfully put in its possession. The control of both sides of a bargain acquired in 
such a manner is called by a familiar and unpleasant name when found in private 
transactions. We are not without a precedent showing how scrupulously we avoided such 
accusation in former days. After the people of Texas had declared their independence of 
Mexico they resolved that on the acknowledgment of their independence by the United 
States they would seek admission into the Union. Several months after the battle of San 
Jacinto, by which Texan independence was practically assured and established, President 
Jackson declined to recognize it, alleging as one of his reasons that in the circumstances it 
became us “to beware of a too early movement, as it might subject us, however unjustly, 
to the imputation of seeking to establish the claim of our neighbors to a territory with a 
view to its subsequent acquisition by ourselves.” This is in marked contrast with the hasty 
recognition of a government openly and concededly set up for the purpose of tendering to 
us territorial annexation. 
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I believe that a candid and thorough examination of the facts will force the conviction that 
the provisional government owes its existence to an armed invasion by the United States.109  

 
Under international law, the provisional government was an armed force of the United States in 
effective control of Hawaiian territory since 1 April 1893, after the departure of U.S. troops. As an 
armed proxy of the United States, they were obliged to provisionally administer the laws of the 
Hawaiian Kingdom until a peace treaty was negotiated and agreed upon between the United States 
and the Hawaiian Kingdom. As a matter of fact and law, it would have been Soper’s duty to head 
the military government as its military governor after President Cleveland completed his 
investigation of the overthrow of the Hawaiian Kingdom government and notified the Congress 
on 18 December 1893. A Military Government was not established under international law but 
rather the insurgency maintained the facade that they were a de jure government. 
 
The insurgency changed its name to the Republic of Hawai‘i on 4 July 1894. Under An Act to 
Establish and Regulate the National Guard of Hawaii and Sharpshooters, and to Repeal Act No. 
46 of the Laws of the Provisional Government of the Hawaiian Islands Relating to the National 
Guard of 13 August 1895, the National Guard was reorganized and commanded by the Adjutant 
General that headed a regiment comprised of battalions with companies.110  
 
Under An Act To provide a government for the Territory of Hawaii enacted by the U.S. Congress 
on 30 April 1900,111 the Act of 1895 continued in force. Under section 6 of the Act of 1900, “the 
laws not inconsistent with the Constitution or laws of the United States or the provisions of this 
Act shall continue in force, subject to repeal or amendment by the legislature of Hawaii or the 
Congress of the United States.” Soper continued to command the National Guard as Adjutant 
General until 2 April 1907, when he retired. The Hawai‘i National Guard continued in force under 
An Act To provide for the admission of the State of Hawaii into the Union enacted by the U.S. 
Congress on 18 March 1959.112 
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MILITARY GOVERNMENT OF HAWAI‘I 
 
There is a difference between military government and martial law. While both comprise military 
jurisdiction, the former is exercised over territory of a foreign State under military occupation, and 
the latter over loyal territory of the State enforcing it. Actions of a military government are 
governed by international humanitarian law while martial law is governed by the domestic laws of 
the State enforcing it. According to Birkhimer, “[f]rom a belligerent point of view, therefore, the 
theatre of military government is necessarily foreign territory. Moreover, military government may 
be exercised not only during the time that war is flagrant, but down to the period when it comports 
with the policy of the dominant power to establish civil jurisdiction.”113 
 
The 1907 Hague Regulations assumed that after the occupant gains effective control it would 
establish its authority by establishing a system of direct administration. United States practice of a 
system of direct administration is for the Army to establish a military government to administer 
the laws of the occupied State pursuant to Article 43 of the 1907 Hague Regulations and Article 
64 of the 1949 Fourth Geneva Convention. This is acknowledged by letter from U.S. President 
Roosevelt to Secretary of War Henry Stimson dated 10 November 1943, where President 
Roosevelt stated, “[a]lthough other agencies are preparing themselves for the work that must be 
done in connection with relief and rehabilitation of liberated areas, it is quite apparent that if 
prompt results are to be obtained the Army will have to assume initial burden.”114 Military 
governors that preside over a military government are general officers of the Army. In the current 
command structure of the State of Hawai‘i, that general officer is the Adjutant General. 
 
Under Article 43, the authority to establish a military government is not with the Occupying State, 
but rather with the occupant that is physically on the ground. Professor Benvenisti explains, “[t]his 
is not a coincidence. The travaux préparatoire of the Brussels Declaration reveal that the initial 
proposition for Article 2 (upon which Hague 43 is partly based) referred to the ‘occupying State’ 
as the authority in power, but the delegates preferred to change the reference to ‘the occupant.’ 
This insistence on the distinct character of the occupation administration should also be kept in 
practice.”115 This authority is triggered by Article 42 that states, “[t]erritory is considered occupied 
when it is actually placed under the authority of the hostile army. The occupation extends only to 
the territory where such authority has been established and can be exercised.” Only an “occupant,” 
which is the “army,” and not the Occupying State, can establish a military government. 
 
After the 1907 Hague Conference, the U.S. Army took steps to prepare for military occupations 
by publishing two field manuals—FM 27-10, The Law of Land Warfare,116 and FM 27-5, Civil 
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Affairs Military Government.117 Chapter 6 of FM 27-10 covers military occupation. Section 355 of 
FM 27-10 states, “[m]ilitary occupation is a question of fact. It presupposes a hostile invasion, 
resisted or unresisted, as a result of which the invader has rendered the invaded government 
incapable of publicly exercising its authority, and that the invader has successfully substituted its 
own authority for that of the legitimate government in the territory invaded.” A military 
government is the civilian government of the Occupied State headed by a U.S. Army general 
officer called a Military Governor. The State of Hawai‘i governmental infrastructure is the civilian 
government of the Hawaiian Kingdom. 
 
Article V of the State of Hawai‘i Constitution provides that the Governor is the Chief Executive 
of the State of Hawai‘i. He is also the Commander-in-Chief of the Army and Air National Guard 
and appoints the Adjutant General who “shall be the executive head of the department of defense 
and commanding general of the militia of the State.”118 Accordingly, the “adjutant general shall 
perform such duties as are prescribed by law and such other military duties consistent with the 
regulations and customs of the armed forces of the United States as required by the governor.”119 
In other words, the Adjutant General operates under two regimes of law, that of the State of Hawai‘i 
and that of the United States Army.  
 
The State of Hawai‘i Constitution is an American municipal law that was approved by the 
Territorial Legislature of Hawai‘i on 20 May 1949 under An Act to provide for a constitutional 
convention, the adoption of a State constitution, and appropriating money therefor. The Congress 
established the Territory of Hawai‘i under An Act To provide a government for the Territory of 
Hawaii, on 30 April 1900.120 The constitution was adopted by a vote of American citizens in the 
election throughout the Hawaiian Islands held on 7 November 1950. The State of Hawai‘i 
Constitution came into effect by An Act To provide for the admission of the State of Hawaii into 
the Union passed by the Congress on 18 March 1959.121 
 
In United States v. Curtiss Wright Corp., the U.S. Supreme Court stated, “[n]either the Constitution 
nor the laws passed in pursuance of it have any force in foreign territory unless in respect of our 
own citizens, and operations of the nation in such territory must be governed by treaties, 
international understandings and compacts, and the principles of international law.”122 The Court 
also concluded that “[t]he laws of no nation can justly extend beyond its own territories except so 
far as regards its own citizens. They can have no force to control the sovereignty or rights of any 
other nation within its own jurisdiction.”123 Therefore, the State of Hawai‘i cannot claim to be a 
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de jure government because its only claim to authority derives from congressional legislation that 
has no extraterritorial effect.  
 
Article 43 of the 1907 Hague Regulations provides that “[t]he authority of the legitimate power 
having in fact passed into the hands of the occupant, the latter shall take all the measures in his 
power to restore, and ensure, as far as possible, public order and safety, while respecting, unless 
absolutely prevented, the laws in force in the country.”124 Article 64 of the 1949 Fourth Geneva 
Convention also states, “[t]he penal laws of the occupied territory shall remain in force.”125 Under 
Article 43 sovereignty is not transferred to the occupying State.126 Section 358, United States Army 
Field Manual 27-10, declares, “military occupation confers upon the invading force the means of 
exercising control for the period of occupation. It does not transfer the sovereignty to the occupant, 
but simply the authority or power to exercise some of the rights of sovereignty.” The United States 
possesses no sovereignty over the Hawaiian Islands. 
 
“The occupant,” according to Professor Sassòli, “may therefore not extend its own legislation over 
the occupied territory nor act as a sovereign legislator. It must, as a matter of principle, respect the 
laws in force in the occupied territory at the beginning of the occupation.” Professor Sassòli further 
explains that the “expression ‘laws in force in the country’ in Article 43 refers not only to laws in 
the strict sense of the word, but also to the constitution, decrees, ordinances, court precedents 
(especially in territories of common law tradition), as well as administrative regulations and 
executive orders.”127 
 
In Hawaiian Kingdom v. Biden et al.,128 the State of Hawai‘i argued that the Hawaiian Kingdom’s 
“Amended Complaint challenges the legality of Hawaii’s admission to, and continued existence 
as a state of, the United States. As such, Plaintiff presents a nonjusticiable political question to this 
Court for determination.”129 A political question is not an affirmative defense, but a jurisdictional 
argument where “there is [arguably] a textually demonstrable constitutional commitment of the 
issue to a coordinate political department.”130 More importantly, it is a court precedence of 
American jurisprudence and like congressional legislation has no extra-territorial effect. For the 
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State of Hawai‘i to have established an affirmative defense, it would have provided rebuttable that 
the Hawaiian Kingdom as a State was extinguished despite its government having been unlawfully 
overthrown by the United States on 17 January 1893, and not argue jurisdiction under the political 
question doctrine.  
 
Moreover, in Lin v. United States, the United States District Court for the District of Columbia 
dismissed a case concerning Taiwan as a political question.131 The federal court in its order stated 
that it “must accept as true all factual allegations contained in the complaint when reviewing a 
motion to dismiss.” When this case went on appeal, the D.C. Appellate Court underlined the 
modern doctrine of the political question, “[w]e do not disagree with Appellants’ assertion that we 
could resolve this case through treaty analysis and statutory construction; we merely decline to do 
so as this case presents a political question which strips us of jurisdiction to undertake that 
otherwise familiar task.”132 In other words, for the defendants to argue that the Hawaiian Kingdom 
v. Biden case “presents a nonjusticiable political question” is to accept “as true all factual 
allegations contained in the complaint.” 
 
Because the State of Hawai‘i Constitution and its Revised Statutes are situations of facts and not 
laws, they have no legal effect within Hawaiian territory. Furthermore, the State of Hawai‘i 
Constitution is precluded from being recognized as a provisional law of the Hawaiian Kingdom, 
pursuant to the 2014 Proclamation by the Council of Regency recognizing certain American 
municipal laws as the provisional laws of the Kingdom, because the 1864 Hawaiian Constitution, 
as amended, remains the organic law of the country and the State of Hawai‘i Constitution is 
republican in form.133 As such, all officials that have taken the oath of office under the State of 
Hawai‘i Constitution, to include the Governor and his staff, cannot claim lawful authority without 
committing the war crime of usurpation of sovereignty during military occupation with the 
exception of the Adjutant General who also operates under U.S. Army doctrine and regulations. 
 
Since the Council of Regency recognized, by proclamation on 3 June 2019, “the State of Hawai‘i 
and its Counties, for international law purposes, as the administration of the Occupying Power 
whose duties and obligations are enumerated in the 1907 Hague Convention, IV, the 1949 Geneva 
Convention, IV, and international humanitarian law,”134 the State of Hawai‘i and its Counties, 
however, did not take the necessary steps to comply with international humanitarian law by 
transforming itself into a military government. This omission consequently led to war criminal 
reports, subject to prosecution, by the Royal Commission of Inquiry finding the senior leadership 
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of the United States, State of Hawai‘i and County governments guilty of committing the war crimes 
of usurpation of sovereignty during military occupation, deprivation of a fair and regular trial and 
pillage.135 
 
While international humanitarian law has effectively stripped the authority of senior leadership of 
the State of Hawai‘i, it did not strip the Adjutant General’s “military duties consistent with the 
regulations and customs of the armed forces of the United States.”136 International humanitarian 
law acknowledges the military duties of the Adjutant General as the occupant of the territory of 
the Hawaiian Kingdom as an occupied State. Although the Commanding General of the United 
States Army Pacific (USARPAC), whose troops comprise the largest Army unit in the Hawaiian 
Islands, USARPAC is not in effective control of the majority of Hawaiian territory like the State 
of Hawai‘i and, therefore, there is no duty to establish a military government pursuant to Article 
42 of the 1907 Hague Regulations. According to U.S. Army Field Manual 27-5: 
 

3. COMMAND RESPONSIBILITY. The theater commander bears full responsibility for 
[military government]; therefore, he is usually designated as military governor or civil 
affairs administrator, but is authorized to delegate his authority and title, in whole or in 
part, to a subordinate commander. In occupied territory the commander, by virtue of his 
position, has supreme legislative, executive, and judicial authority, limited only by the laws 
and customs of war and by directives from higher authority. 
 
4. REASON FOR ESTABLISHMENT. a. Reasons for the establishment of [military 
government is] either military necessity as a right, or as an obligation under international 
law. b. Since the military occupation of enemy territory suspends the operation of the 
government of the occupied territory, the obligation arises under international law for the 
occupying force to exercise the functions of civil government looking toward the 
restoration and maintenance of public order. These functions are exercised by [military 
government]. An armed force in territory other than that of an enemy similarly has the duty 
of establishing [military government] when the government of such territory is absent or 
unable to function properly.137 

 
The transformation of the State of Hawai‘i into a military government would be the first step 
toward correcting the course of the United States’ non-compliance with international humanitarian 
law for 130 years. The Adjutant General would make the proclamation of the establishment of the 
military government, as the military governor, in similar fashion to the establishment of the Office 
of military government for Germany on 1 October 1945 that was responsible for administering the 
U.S. zone of occupation and the U.S. sector of Berlin. 
 

 
135 Website of the Royal Commission of Inquiry at https://hawaiiankingdom.org/royal-commission.shtml. 
136 Hawai‘i Revised Statutes, §121-9. 
137 Department of the Army, Field Manual 27-5, Civil Affairs Military Government 4 (1947). 
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The legal effect of Title 32, United States Code, has a significant impact on the Hawai‘i Army and 
Air National Guard because they are situated outside of U.S. territory. First, as an enactment of 
Congress, the United States Code has no legal effect beyond the territory of the United States. 
According to international law, the concept of jurisdiction is linked to the territory of a State.138 As 
stated by the Permanent Court of International Justice in 1927, “the first and foremost restriction 
imposed by international law upon a State is that—failing the existence of a permissive rule to the 
contrary—it may not exercise its power in any form in the territory of another State. In this sense 
jurisdiction is certainly territorial; it cannot be exercised by a State outside its territory except by 
virtue of a permissive rule derived from international custom or from a convention […] all that 
can be required of a State is that it should not overstep the limits which international law places 
upon its jurisdiction; within these limits, its title to exercise jurisdiction rests in its sovereignty.”139 
And the U.S. Supreme Court affirmed this rule in 1936, that “[n]either the Constitution nor the 
laws passed in pursuance of it have any force in foreign territory.”140 Also the Hawaiian Kingdom 
Supreme Court addressed this in 1858, where it stated, “The laws of a nation cannot have force to 
control the sovereignty or rights of any other nation within its own jurisdiction. And however 
general and comprehensive the phrases used in the municipal laws may be, they must always be 
restricted in construction, to places and persons upon whom the Legislature have authority and 
jurisdiction.”141 Adhering to the limitation of jurisdiction, the decision by the Hawaiian Kingdom 
Supreme Court and the Permanent Court of International Justice are binding, but not the U.S. 
Supreme Court decision, which is merely informative of the same rule. 
 
Second, paragraph 353, FM 27-10, acknowledges that the military occupation of a foreign State 
“necessarily implies that the sovereignty of the occupied territory is not vested in the occupying 
power. Occupation is essentially provisional. On the other hand, subjugation or conquest implies 
a transfer of sovereignty, which generally takes the form of annexation and is normally effected 
by a treaty of peace. When sovereignty passes, belligerent occupation, as such, of course ceases, 
although the territory may and usually does, for a period at least, continue to be governed through 
military agencies.” There is no treaty of peace between the Hawaiian Kingdom and the United 
States, which is why the military occupation persists today. Because there is no treaty where the 
Hawaiian Kingdom ceded its sovereignty and territory to the United States, the Permanent Court 
of Arbitration acknowledged the Hawaiian Kingdom’s continued existence as a State in Larsen v. 
Hawaiian Kingdom in 1999. The Hawaiian Kingdom has sovereignty over the Hawaiian Islands 
and not the United States.  
 
Since the 1959 Statehood Act (73 Stat. 4) and Title 10 United States Code have no effect within 
the territory of the Hawaiian Kingdom, the State of Hawai‘i Department of Defense’s status under 
international law, however, is recognized under the 1907 Hague Regulations as a militia of the 

 
138 Arthur Lenhoff, “International Law and Rules on International Jurisdiction,” 50 Cornell Law Quarterly 5 (1964). 
139 Lotus, 18. 
140 United States v. Curtiss Wright Corp., 299 U.S. 304, 318 (1936). 
141 In re Francis de Flanchet, a Prisoner in the Fort, 2 Haw. 96, 108 (1858). 
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occupying State—the United States. Article 1 states, “[t]he laws, rights, and duties of war apply 
not only to armies, but also to militia and volunteer corps fulfilling the following conditions: 1. To 
be commanded by a person responsible for his subordinates; 2. To have a fixed distinctive emblem 
recognizable at a distance; 3. To carry arms openly; and 4. To conduct their operations in 
accordance with the laws and customs of war. In countries where militia or volunteer corps 
constitute the army, or form part of it, they are included under the denomination ‘army.’”  
 
Notwithstanding the territorial limits of United States Code, it does clearly state that the Hawai‘i 
National Guard forms part of the U.S. Armed Forces. Title 32, U.S.C. §104(b) states, “[e]xcept as 
otherwise specifically provided in this title, the organization of the Army National Guard and the 
composition of its units shall be the same as those prescribed for the Army […]; and the 
organization of the Air National Guard and the composition of its units shall be the same as those 
prescribed for the Air Force […].” Therefore, the Hawai‘i Army National Guard comes “under the 
denomination ‘army’” in the 1907 Hague Regulations and not the State of Hawai‘i as a whole. 
United States practice is for the Army to establish a military government and not the Air Force.  
 
As a Title 10 combatant unit, the Indo-Pacific Command is not in the chain of command for the 
military government of Hawai‘i. It would appear that since the Adjutant General oversees both the 
Army and Air National Guard he would not have to report to both the Secretaries of the Army and 
Air Force, but rather to the Secretary of Defense since the Hawai‘i militia is comprised of more 
than one branch of the U.S. Department of Defense. The Secretary of Defense reports to the 
President. Army regulations on military government, however, provides flexibility and it must 
adapt to the uniqueness of every situation that presents itself like the Hawaiian situation. According 
to paragraph 9(b)(4), FM 27-5, “[s]ince the conditions under which [military government] operate 
will vary widely in a given area as well as between different areas, flexibility of action must be 
provided by the preparation of alternate plans in order to meet the rapid changes and alterations 
which may occur.” 
 
As the last word concerning any acts relating to the administration of the occupied territory is with 
the occupying power, “occupation law would allow for a vertical, but not a horizontal, sharing of 
authority [in the sense that] this power sharing should not affect the ultimate authority of the 
occupier over the occupied territory.”142 United States practice acknowledges that “[t]he functions 
of the [occupied] government—whether of a general, provincial, or local character—continue only 
to the extent they are sanctioned (para. 367(a), FM 27-10).” With specific regard to cooperation 
with the occupied government, it is also recognized that “[t]he occupant may, while retaining its 
paramount authority, permit the government of the country to perform some or all of its normal 
functions (para. 367(b)).”  

 
142 International Committee of the Red Cross, Expert Meeting. Occupation and Other Forms of Administration of 
Foreign Territory. Report, Geneva, 20 (2012), online at https://www.icrc.org/en/doc/assets/files/publications/icrc-
002-4094.pdf.  
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Since the occupying State does not have the sovereignty of the Hawaiian Kingdom, the Council 
of Regency, which has the authority to exercise Hawaiian sovereignty, can bring the laws and 
administrative policies of the Hawaiian Kingdom in 1893 up to date so that the military 
government can fully exercise its authority under the law of occupation. The purpose of the 
military government is to protect the population of the occupied State despite 130 years of violating 
these rights.   
 
According to the 1907 Hague Regulations and the 1949 Fourth Geneva Convention there are four 
essential tasks that apply to the occupation of the Hawaiian Kingdom. First, temporary 
administrator of the laws of the occupied State.143 Second, temporary administrator of public 
buildings, real estate, forests, and agricultural estates that belong to the occupied State.144 Third, 
protect the institutions of the occupied State.145 And, fourth, protect and respect the rights of the 
population of the occupied State.146 
  

 
143 Article 43, 1907 Hague Regulations and Article 64, 1949 Fourth Geneva Convention. 
144 Article 55, 1907 Hague Regulations. 
145 Id., Article 56. 
146 Articles 27 and 47, 1949 Fourth Geneva Convention. 
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ESSENTIAL TASK: Temporary Administrator of the Laws of the Occupied State 
 
Under customary international law relevant to Queen Lili‘uokalani’s conditional surrender to the 
United States on 17 January 1893, the United States, as the occupying State, was obligated to 
administer Hawaiian Kingdom law, which consist of the Civil Code,147 together with the session 
laws of 1884148 and 1886,149 and the Penal Code.150 This norm of customary international law was 
later codified under Article 43 of the 1907 Hague Regulations151 and Article 64 of the 1949 Fourth 
Geneva Convention.152 However, instead of administering the laws of the Hawaiian Kingdom,153 
the United States unlawfully annexed the Hawaiian Islands in 1898 during the Spanish-American 
War and began to impose its municipal laws over Hawaiian territory since then to the present. 
 

IMPLIED TASK: Proclaim the Establishment of a Military Government of Hawai‘i 
 
To begin to comply with Article 43 of the 1907 Hague Regulations and Article 64 of the 1949 
Fourth Geneva Convention, the State of Hawai‘i Adjutant General shall proclaim the establishment 
of the military government by a public proclamation in accordance with United States’ practice 
and Army regulations FM 27-5 and 27-10. See Appendix 1.  
 

IMPLIED TASK: Proclaim Provisional Laws in order to bring the Laws of the 
Hawaiian Kingdom up to date 

 
To administer Hawaiian Kingdom law as it existed in 1893 would not be prudent given the 
longevity of the military occupation that is now at 130 years. Therefore, to bring the laws of the 
Hawaiian Kingdom up to date, the Council of Regency proclaimed provisional laws for the Realm 
because of the prolonged military occupation. The proclamation of provisional laws of 10 October 
2014 states: 
 

Now, therefore, We, the acting Council of Regency of the Hawaiian Kingdom, serving in 
the absence of the Monarch and temporarily exercising the Royal Power of the Kingdom, 

 
147 Civil Code of the Hawaiian Kingdom (1884) (online at https://hawaiiankingdom.org/civilcode/index.shtml).  
148 Session Laws of the Hawaiian Kingdom (1884) (online at https://hawaiiankingdom.org/pdf/1884_Laws.pdf).  
149 Session Laws of the Hawaiian Kingdom (1886) (online at https://hawaiiankingdom.org/pdf/1884_Laws.pdf).  
150 Penal Code of the Hawaiian Kingdom (1869) (online at https://hawaiiankingdom.org/pdf/Penal_Code.pdf).  
151 Article 43 of the 1907 Hague Regulations states, “The authority of the legitimate power having in fact passed into 
the hands of the occupant, the latter shall take all the measures in his power to restore, and ensure, as far as possible, 
public order and safety, while respecting, unless absolutely prevented, the laws in force in the country.” 
152 Article 64 of the 1949 Fourth Geneva Convention states, “The penal laws of the occupied territory shall remain in 
force, with the exception that they may be repealed or suspended by the Occupying Power in cases where they 
constitute a threat to its security or an obstacle to the application of the present Convention. Subject to the latter 
consideration and to the necessity for ensuring the effective administration of justice, the tribunals of the occupied 
territory shall continue to function in respect of all offences covered by the said laws.” 
153 See David Keanu Sai, “Hawaiian Constitutional Governance,” in David Keanu Sai (ed.), The Royal Commission 
of Inquiry: Investigating War Crimes and Human Rights Violations Committed in the Hawaiian Kingdom 57-94 
(2020) (online at https://hawaiiankingdom.org/pdf/Hawaiian_Royal_Commission_of_Inquiry_(2020).pdf). 
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do hereby acknowledge that acts necessary to peace and good order among the citizenry 
and residents of the Hawaiian Kingdom, such for example, as acts sanctioning and 
protecting marriage and the domestic relations, governing the course of descents, 
regulating the conveyance and transfer of property, real and personal, and providing 
remedies for injuries to person and estate, and other similar acts, which would be valid if 
emanating from a lawful government, must be regarded in general as valid when 
proceeding from an actual, though unlawful government, but acts in furtherance or in 
support of rebellion or collaborating against the Hawaiian Kingdom, or intended to defeat 
the just rights of the citizenry and residents under the laws of the Hawaiian Kingdom, and 
other acts of like nature, must, in general, be regarded as invalid and void; 
 
And, We do hereby proclaim that from the date of this proclamation all laws that have 
emanated from an unlawful legislature since the insurrection began on July 6, 1887 to the 
present, to include United States legislation, shall be the provisional laws of the Realm 
subject to ratification by the Legislative Assembly of the Hawaiian Kingdom once 
assembled, with the express proviso that these provisional laws do not run contrary to the 
express, reason and spirit of the laws of the Hawaiian Kingdom prior to July 6, 1887, the 
international laws of occupation and international humanitarian law, and if it be the case 
they shall be regarded as invalid and void; 
 
And, We do hereby further proclaim that the currency of the United States shall be a legal 
tender at their nominal value in payment for all debts within this Kingdom pursuant to An 
Act To Regulate the Currency (1876).154 

 
Before determining what United States statutes, State of Hawai‘i statutes, and County ordinances 
(collectively referred to herein as “American municipal laws”) are not “contrary to the express, 
reason and spirit of the laws of the Hawaiian Kingdom prior to July 6, 1887, the international laws 
of occupation and international humanitarian law,” there must be a type of interpretive 
methodology for extracting a conclusion based on the doctrine of necessity and the principle of 
constitutional necessity allowable under Hawaiian law. 
 
This memorandum provides a formula to be used for determining what American municipal laws 
may be considered the provisional laws of the Hawaiian Kingdom during the American military 
occupation that augments and not replaces the Civil Code, together with the session laws of 1884 
and 1886, and the Penal Code. American municipal laws to be considered as provisional laws 
exclude the provisions of the constitutions of the United States and the State of Hawai‘i. The 
Hawaiian Constitution of 1864, as amended,155 remains the constitutional order and organic law of 
the country. This memorandum is intended for the use of American authorities operating within 

 
154 Council of Regency, Proclamation of Provisional Law (10 Oct. 2014), (online 
https://hawaiiankingdom.org/pdf/Proc_Provisional_Laws.pdf).  
155 1864 Constitution, as amended (online at https://hawaiiankingdom.org/pdf/1864_Constitution.pdf).  



 40 

the territorial jurisdiction of the Hawaiian Kingdom to determine which American municipal laws 
may be considered provisional laws during its effective control of Hawaiian territory. 
 
With a view to bringing compliance with international humanitarian law by the State of Hawai‘i 
and its County governments and recognizing their effective control of Hawaiian territory in 
accordance with Article 42 of the 1907 Hague Regulations,156 the Council of Regency proclaimed 
and recognized their existence as the administration of the occupying State on 3 June 2019. The 
proclamation read: 
 

Whereas in order to account for the present circumstances of the prolonged illegal 
occupation of the Hawaiian Kingdom and to provide a temporary measure of protection 
for its territory and the population residing therein, the public safety requires action to be 
taken in order for the State of Hawai‘i and its Counties to begin to comply with the 1907 
Hague Convention, IV, the 1949 Geneva Convention, IV, and international humanitarian 
law: 
 
Now, therefore, We, the acting Council of Regency of the Hawaiian Kingdom, serving in 
the absence of the Monarch and temporarily exercising the Royal Powers of the Kingdom, 
do hereby recognize the State of Hawai‘i and its Counties, for international law purposes, 
as the administration of the Occupying Power whose duties and obligations are enumerated 
in the 1907 Hague Convention, IV, the 1949 Geneva Convention, IV, and international 
humanitarian law; 
 
And, We do hereby further proclaim that the State of Hawai‘i and its Counties shall 
preserve the sovereign rights of the Hawaiian Kingdom government, and to protect the 
local population from exploitation of their persons and property, both real and personal, as 
well as their civil and political rights under Hawaiian Kingdom law.157 

 
The State of Hawai‘i and its Counties, under the laws and customs of war during occupation, can 
now serve as the administrator of the “laws in force in the country.”158 Prior to the proclamation, 
the State of Hawai‘i and its Counties were established by virtue of U.S. Congressional legislation 
unlawfully imposed within Hawaiian territory, being the war crime of usurpation of sovereignty 
during military occupation. According to Professor Schabas, “the actus reus of the offense of 
‘usurpation of sovereignty’ would consist of the imposition of legislation or administrative 

 
156 Article 42 of the 1907 Hague Regulations states, “Territory is considered occupied when it is actually placed 
under the authority of the hostile army. The occupation extends only to the territory where such authority has been 
established and can be exercised.” 
157 Council of Regency, Proclamation Recognizing the State of Hawai‘i and its Counties (3 June 2019) (online 
https://www.hawaiiankingdom.org/pdf/Proc_Recognizing_State_of_HI.pdf).  
158 Article 43 of the 1907 Hague Regulations. 
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measures by the occupying power that go beyond those required by what is necessary for military 
purposes of the occupation.”159  
 
The establishment and maintenance of the civilian governments of the United States and the State 
of Hawai‘i and its Counties within the territory of the Hawaiian Kingdom are not “necessary for 
military purposes of the occupation,” but rather have been established to benefit the United States 
and its citizenry. The existence of these civilian governments also constitutes a violation of the 
Hawaiian citizenry’s right to self-determination under international law. Professor Saul explains 
that the principle of self-determination is where “the people of a state as a whole should be free, 
within the boundaries of the state, to determine, without outside interference, their social, political, 
economic, and cultural infrastructure.”160  
 
Moreover, according to Article VIII of the 1849 Treaty of Friendship, Commerce and Navigation 
between the Hawaiian Kingdom and the United States, “each of the two contracting parties 
engages that the citizens or subjects of the other residing in their respective states shall enjoy their 
property and personal security, in as full and ample manner as their own citizens or subjects […] 
but subject always to the laws and statutes of the two countries respectively.”161 The imposition of 
American municipal laws is not only a violation of international humanitarian law and 
international criminal law, but also a violation of the 1849 treaty. 
 
Professor Benvenisti explains that “[d]uring the occupation, the ousted government would often 
attempt to influence life in the occupied area out of concern for its nationals […]. One way to 
accomplish such goals is to legislate for the occupied population.”162 While some “national courts, 
and a number of scholars have rejected any duty to respect legislation made by the ousted 
government while it is outside the occupied area [,] the majority of post-World War II scholars, 
also relying on the practice of various national courts, have agreed that the occupant should give 
effect to the sovereign’s new legislation as long as it addresses those issues in which the occupant 
has no power to amend the local laws.”163 The difference here, however, is that the Council of 
Regency is not operating in exile or “outside the occupied area,” but rather was established and is 
operating in situ—within the territorial jurisdiction of the Hawaiian Kingdom. Furthermore, “even 
if the occupant does not have to respect such new legislation, the legislation would be regarded as 

 
159 William Schabas, “War Crimes Related to the United States Belligerent Occupation of the Hawaiian Kingdom,” 
in David Keanu Sai (ed.), The Royal Commission of Inquiry: Investigating War Crimes and Human Rights 
Violations Committed in the Hawaiian Kingdom 157 (2020) (online at 
https://hawaiiankingdom.org/pdf/Hawaiian_Royal_Commission_of_Inquiry_(2020).pdf). 
160 Matthew Saul, “The Right to Self-Determination and the Prolonged Occupation of Palestinian Territory,” in 
Gentian Zyberi (ed.), Protecting Community Interests through International Law 3 (2021). 
161 Treaty with the United States of America, in David Keanu Sai (ed.), The Royal Commission of Inquiry: 
Investigating War Crimes and Human Rights Violations Committed in the Hawaiian Kingdom 305, 307 (2020). 
162 Benvenisti, 2nd ed., 104. 
163 Id. 
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valid nevertheless by the returning sovereigns or by its courts which would apply them 
retroactively at the end of the occupation.”164 
 
To legislate is also an exercise of the police power of the Occupied State. While police power 
escapes an exact definition, it is understood to be the ability of the government of a State to enact 
legislation to safeguard its citizenry. In The King v. Tong Lee, the Hawaiian Supreme Court stated 
that “an exercise of the police powers of the State with regard to the comfort, welfare and safety 
of society, and is constitutional.”165 During times of military occupation, international humanitarian 
law allows for the government of the Occupied State, in situ, to exercise its police power to 
legislate by necessity “with regard to the comfort, welfare and safety of society.” 
 
Based on the doctrine of necessity, Professor Lenzerini states that “the Council of Regency 
possesses the constitutional authority to temporarily exercise the Royal powers of the Hawaiian 
Kingdom.”166 He also holds that the Regency “has the authority to represent the Hawaiian 
Kingdom as a State, which has been under a belligerent occupation by the United States of America 
since 17 January 1893, both at the domestic and international level.”167  
 

Doctrine of Necessity 
 
Under English common law, Professor de Smith states that deviations from a State’s constitutional 
order “can be justified on grounds of necessity.”168 He also asserts  that “State necessity has been 
judicially accepted in recent years as a legal justification for ostensibly unconstitutional action to 
fill a vacuum arising within the constitutional order [and to] this extent it has been recognized as 
an implied exception to the letter of the constitution.”169  
 
Certain principles of English common law have been recognized in the Hawaiian Kingdom. In The 
King v. Agnee et al., the Hawaiian Supreme Court stated that “[w]e do not recognize as conclusive 
the common law nor the authorities of the courts of England or of the United States, any farther 
than the principles which they support may have become incorporated in our system of laws, and 
recognized by the adjudication of the Supreme Court.”170 In Agnee, the Court cited English 
common law commentators on criminal law such as Chitty and Bishop as well as English criminal 
cases. 
 

 
164 Id., 105. 
165 The King v. Tong Lee, 4 Haw. 335 (1880). 
166 Federico Lenzerini, “Legal Opinion on the Authority of the Council of Regency of the Hawaiian Kingdom,” 3 
Hawaiian Journal of Law and Politics 317-333, 324 (2020). 
167 Id., 325. 
168 Stanley A. de Smith, Constitutional and Administrative Law 80 (1986). 
169 Id. 
170 The King v. Agnee et al., 3 Haw. 106, 112 (1869). 
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Professor Oppenheimer explains that “a temporary deviation from the wording of the constitution 
is justifiable if this is necessary to conserve the sovereignty and independence of the country.”171 
In Madzimbamuto v. Lardner-Burke, Lord Pearce stated that there are certain limitations to the 
principle of necessity, “namely (a) so far as they are directed to and reasonably required for 
ordinary orderly running of the State, and (b) so far as they do not impair the rights of citizens 
under the lawful […] Constitution, and (c) so far as they are not intended to and do not run contrary 
to the policy of the lawful sovereign.”172  
 
Other national courts, to include the U.S. Supreme Court,173 have consistently held that emergency 
action cannot justify a subversion of a State’s constitutional order. The doctrine of necessity 
provides the necessary parameters and limits of emergency action so as not to subvert. Of the five 
governing principles of necessity which apply to the assumption of vacant government office(s), 
four of these principles apply to the current situation of interpreting what laws are to be considered 
the provisional laws of the Hawaiian Kingdom. These include: 
 

1. an imperative necessity must arise because of the existence of exceptional 
circumstances not provided for in the Constitution, for immediate action to be taken to 
protect or preserve some vital function to the State; 

2. there must be no other course of action reasonably available; 
3. any such action must be reasonably necessary in the interest of peace, order, and good 

government; but it must not do more than is necessary or legislate beyond that; 
4. it must not impair the just rights of citizens under the Constitution[.]174 

  
Constitutional Necessity 

 
According to Professor Paulsen, the constitution of necessity “properly operates as a meta-rule of 
construction governing how specific provisions of the document are to be understood. Specifically, 
the Constitution should be construed, where possible, to avoid constitutionally suicidal, self-
destructive results.”175 U.S. President Abraham Lincoln was the first to invoke the principle of 
constitutional necessity, or in his words “indispensable necessity.” President Lincoln determined 
his duty to preserve, “by every indispensable means, that government—that nation—of which the 
constitution was the organic law.”176 In his letter to U.S. Senator Hodges, President Lincoln 
explained the theory of constitutional necessity. 
 

 
171 F.W. Oppenheimer, “Governments and Authorities in Exile,” 36 Am. J. Int’l. L. 568, 581 (1942). 
172 See Madzimbamuto v. Lardner-Burke, 1. A.C. 645, 732 (1969). See also Chandrika Persaud v. Republic of Fiji 
(Nov. 16, 2000); and Mokosto v. HM King Moshoeshoe II, LRC (Const) 24, 132 (1989). 
173 Texas v. White, 74 U.S. (7 Wall.) 700 (1868). 
174 Mitchell v. Director of Public Prosecutions, L.R.C. (Const) 35, 88-89 (1986). 
175 Michael Stokes Paulsen, “The Constitution of Necessity,” 79(4) Notre Dame L. Rev. 1268 (2004). 
176 Letter from Abraham Lincoln, U.S. President, to Albert G. Hodges, U.S. Senator (April 4, 1864), in Abraham 
Lincoln: Speeches and Writings 1859-65, Don E. Fehrenbacher (ed.), 585-86 (1989). 
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By general law life and limb must be protected; yet often a limb must be amputated to save 
a life; but a life is never wisely given to save a limb. I felt that measures, otherwise 
unconstitutional, might become lawful, by becoming indispensable to the preservation of 
the constitution, through the preservation of the nation. Right or wrong, I assumed this 
ground, and now avow it. I could not feel that, to the best of my ability, I had even tried to 
preserve the constitution, if, to save slavery, or any minor matter, I should permit the wreck 
of government, country, and Constitution all together.177 

 
Like the United States, the Hawaiian Kingdom is a constitutional form of governance whereby the 
1864 Constitution, as amended, limits governmental powers. The American republic’s constitution 
is similar yet incompatible to the Hawaiian monarchical constitution. The primary distinction is 
that the former establishes the functions of a republican form of government, while the latter 
establishes the function of a constitutional monarchy. Both adhere to the separation of powers 
doctrine of the executive, legislative and judicial branches. Where they differ as regards this 
doctrine, however, is in the aspect that the American constitution provides separate but equal 
branches of government, while the Hawaiian constitution provides for separate but coordinate 
branches of government, whereby the Executive Monarch retains a constitutional prerogative to 
be exercised in extraordinary situations within the confines of the constitution.  
 
Under the American construction of separate but equal, the Congress, as the legislative branch, can 
paralyze government if it does not pass a budget for government operations, and the President, as 
head of the executive branch, can do nothing to prevent the shutdown. On the contrary, the 
Hawaiian Kingdom’s executive is capable of intervention by constitutional prerogative should the 
occasion arise, as occurred in 1855.  
 
In that year’s legislative session, the House of Representatives could not agree with the House of 
Nobles on an appropriation bill to cover the national budget. King Kamehameha IV explained that 
“the House of Representatives framed an Appropriation Bill exceeding Our Revenues, as estimated 
by our Minister of Finance, to the extent of about $200,000, which Bill we could not sanction.”178 
After the House of Nobles “repeated efforts at conciliation with the House of Representatives, 
without success, and finally, the House of Representatives refused to confer with the House of 
Nobles respecting the said Appropriation Bill in its last stages, and We deemed it Our duty to 
exercise Our constitutional prerogative of dissolving the Legislature, and therefore there are no 
Representatives of the people in the Kingdom.”179 A new election for Representatives occurred and 
the Legislative Assembly was reconvened in special session and a budget passed. 
 
Under Article 24 of the 1864 Constitution, the Executive Monarch took the following oath: “I 
solemnly swear in the presence of Almighty God, to maintain the Constitution of the Kingdom 

 
177 Id. 
178 Robert C. Lydecker, Roster Legislatures of Hawaii, 1841-1918 62 (1918). 
179 Id. 
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whole and inviolate, and to govern in conformity therewith.” The Ministers, however, took another 
form of oath: “I solemnly swear in the presence of Almighty God, that I will faithfully support the 
Constitution and laws of the Hawaiian Kingdom, and faithfully and impartially discharge the duties 
of [Minister of Foreign Affairs, the Minister of the Interior, the Minister of Finance, and the 
Attorney General].” 
 
Lincoln viewed the source of constitutional necessity as arising from the oath taken by the 
executive chief, whereby the duty for making “constitutional judgments—judgments about 
constitutional interpretation, constitutional priority, and constitutional necessity—[is] in the 
President of the United States, whose special sworn duty the Constitution makes it to ‘preserve, 
protect and defend the Constitution of the United States.’”180 The operative word for the Executive 
Monarch’s oath of office is “to maintain the Constitution of the Kingdom whole and inviolate.” 
Inviolate meaning free or safe from injury or violation. The Hawaiian constitution is the organic 
law for the country. 
 

Exercising the Constitutional Prerogative without a Monarch 
 
In 1855, the Monarch exercised his constitutional prerogative to keep the government operating 
under a workable budget, but the king also kept the country safe from injury by an unwarranted 
increase in taxes. The duty for making constitutional decisions in extraordinary situations, in this 
case as to what constitutes the provisional laws of the country during a prolonged and illegal 
belligerent occupation, stems from the oath of the Executive Monarch. The Council of Regency 
serves in the absence of the Monarch; it is not the Monarch and, therefore, cannot take the oath.  
 
The Cabinet Ministers that comprise the Council of Regency have taken their individual oaths to 
“faithfully support the Constitution and laws of the Hawaiian Kingdom, and faithfully and 
impartially discharge the duties” of their offices, but there is no prerogative in their oaths to 
“maintain the Constitution of the Kingdom whole and inviolate.” Therefore, this prerogative must 
be construed to be inherent in Article 33 when the Cabinet Council serves as the Council of 
Regency, “who shall administer the Government in the name of the King, and exercise all the 
Powers which are Constitutionally vested in the King.” The Monarch’s constitutional prerogative 
is in its “Powers” that the Council of Regency temporarily exercises in the absence of the Monarch. 
Therefore, the Council of Regency has the power “to maintain the Constitution of the Kingdom 
whole and inviolate,” and, therefore, provisionally legislate, through proclamations, for the 
protection of Hawaiian subjects during the American military occupation. 
 
 
 
 

 
180 Paulsen, 1258. 
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Legal Status of American Municipal Laws in the Hawaiian Kingdom 
 
Under public international law, the laws and administrative measures of the United States that have 
been imposed throughout the territory of the Hawaiian Kingdom have no extra-territorial effect. 
In The Lotus case, the Permanent Court of International Justice explained, “[n]ow the first and 
foremost restriction imposed by international law upon a State is that—failing the existence of a 
permissive rule to the contrary—it may not exercise its power in any form in the territory of another 
State. In this sense jurisdiction is certainly territorial; it cannot be exercised by a State outside its 
territory except by virtue of a permissive rule derived from international custom or from a 
convention.”181 According to Judge Crawford, derogation of this principle will not be presumed.182 
Therefore, under public international law, American municipal laws being imposed in the 
Hawaiian Kingdom are not laws but rather situations of facts. Within the Hawaiian constitutional 
order, this distinction between situations of facts and Hawaiian law is fundamental so as not to 
rupture the Hawaiian legal system in this extraordinary and extralegal situation of a prolonged 
military occupation. 
 
As Professor Dicey once stated, “English judges never in strictness enforce the law of any country 
but their own, and when they are popularly said to enforce a foreign law, what they enforce is not 
a foreign law, but a right acquired under the law of a foreign country.”183 Any right acquired under 
American municipal laws that have been unlawfully imposed within the territory of the Hawaiian 
Kingdom, being a situation of fact and not law, must be recognized by Hawaiian law. Without it 
being acquired under Hawaiian law, there is no right to be recognized. Before any right can be 
claimed, American municipal laws must first be transformed from situations of facts into 
provisional laws of the Hawaiian Kingdom. 
 
In determining which American municipal laws, being situation of facts, shall constitute a 
provisional law of the kingdom, the following questions need to be answered. If any question is 
answered in the affirmative, with the exception of the last question, then it shall not be considered 
a provisional law. 
 

1. The first consideration begins with Hawaiian constitutional alignment. Does the 
American municipal law violate any provisions of the 1864 Constitution, as 
amended?  

 
2. Does it run contrary to a monarchical form of government? In other words, does it 

promote a republican form of government.  
 

3. If the American municipal law has no comparison to Hawaiian Kingdom law, 

 
181 Lotus, 18. 
182 Crawford, 41. 
183 A.V. Dicey, The Conflict of Laws 12 (6th ed., 1949). 
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would it run contrary to the Hawaiian Kingdom’s police power?  
 

4. If the American municipal law is comparable to Hawaiian Kingdom law, does it 
run contrary to the Hawaiian statute?  

 
5. Does the American municipal law infringe vested rights secured under Hawaiian 

law?  
 

6. And finally, does it infringe the obligations of the Hawaiian Kingdom under 
customary international law or by virtue of it being a Contracting State to its 
treaties? The last question would also be applied to Hawaiian Kingdom laws 
enumerated in the Civil Code, together with the session laws of 1884 and 1886, 
and the Penal Code. 

 
Application to State of Hawai‘i statutes on  

Murder, Manslaughter, and Negligent Homicide 
 
§707-701  Murder in the first degree.  (1)  A person commits the offense of murder in the first 
degree if the person intentionally or knowingly causes the death of: 
     (a)  More than one person in the same or separate incident; 
     (b)  A law enforcement officer, judge, or prosecutor arising out of the performance of official 
duties; 
     (c)  A person known by the defendant to be a witness in a criminal prosecution and the killing 
is related to the person’s status as a witness; 
     (d)  A person by a hired killer, in which event both the person hired and the person responsible 
for hiring the killer shall be punished under this section; 
     (e)  A person while the defendant was imprisoned; 
     (f)  A person from whom the defendant has been restrained, by order of any court, including an 
ex parte order, from contacting, threatening, or physically abusing pursuant to chapter 586; 
     (g)  A person who is being protected by a police officer ordering the defendant to leave the 
premises of that protected person pursuant to section 709-906(4), during the effective period of 
that order; 
     (h)  A person known by the defendant to be a witness in a family court proceeding and the 
killing is related to the person's status as a witness; or 
      (i)  A person whom the defendant restrained with intent to: 
          (i)  Hold the person for ransom or reward; or 
          (ii)  Use the person as a shield or hostage. 
     (2)  Murder in the first degree is a felony for which the defendant shall be sentenced to 
imprisonment as provided in section 706-656. [L 1972, c 9, pt of §1; am L 1986, c 314, §49; am L 
2001, c 91, §4; am L 2006, c 230, §27; am L 2011, c 63, §2; am L 2016, c 214, §1] 
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§707-701.5  Murder in the second degree.  (1)  Except as provided in section 707-701, a person 
commits the offense of murder in the second degree if the person intentionally or knowingly causes 
the death of another person; provided that this section shall not apply to actions taken under chapter 
327L. 
     (2)  Murder in the second degree is a felony for which the defendant shall be sentenced to 
imprisonment as provided in section 706-656. [L 1986, c 314, §50; am L 2018, c 2, §6] 
 
§707-702  Manslaughter.  (1)  A person commits the offense of manslaughter if: 
     (a)  The person recklessly causes the death of another person; or 
     (b)  The person intentionally causes another person to commit suicide; 
provided that this section shall not apply to actions taken under chapter 327L. 
     (2)  In a prosecution for murder or attempted murder in the first and second degrees it is an 
affirmative defense, which reduces the offense to manslaughter or attempted manslaughter, that 
the defendant was, at the time the defendant caused the death of the other person, under the 
influence of extreme mental or emotional disturbance for which there is a reasonable 
explanation.  The reasonableness of the explanation shall be determined from the viewpoint of a 
reasonable person in the circumstances as the defendant believed them to be; provided that an 
explanation that is not otherwise reasonable shall not be determined to be reasonable because of 
the defendant's discovery, defendant’s knowledge, or the disclosure of the other person’s actual or 
perceived gender, gender identity, gender expression, or sexual orientation, including under 
circumstances in which the other person made an unwanted nonforcible romantic or sexual 
advance toward the defendant, or in which the defendant and the other person dated or had a 
romantic relationship. If the defendant’s explanation includes the discovery, knowledge, or 
disclosure of the other person’s actual or perceived gender, gender identity, gender expression, or 
sexual orientation, the court shall instruct the jury to disregard biases or prejudices regarding the 
other person's actual or perceived gender, gender identity, gender expression, or sexual orientation 
in reaching a verdict. 
     (3)  Manslaughter is a class A felony. [L 1972, c 9, pt of §1; am L 1987, c 181, §8; am L 1996, 
c 197, §2; am L 2003, c 64, §1; am L 2006, c 230, §28; am L 2018, c 2, §7; am L 2019, c 149, §1] 
 
§707-702.5  Negligent homicide in the first degree.  (1)  A person commits the offense of negligent 
homicide in the first degree if that person causes the death of: 
     (a)  Another person by the operation of a vehicle in a negligent manner while under the influence 
of drugs or alcohol; or 
     (b)  A vulnerable user by the operation of a vehicle in a negligent manner. 
     (2)  A person who violates subsection (1)(a) shall be guilty of a class B felony; provided that 
the person shall be guilty of a class A felony when the person: 
     (a)  Has been convicted one or more times for the offense of operating a vehicle under the 
influence within fifteen years of the instant offense; 



 49 

     (b)  Is, at the time of the instant offense, engaging in conduct that would constitute a violation 
of section 291E-62; or 
     (c)  Is a highly intoxicated driver as defined by section 291E-1. 
     (3)  A person who violates subsection (1)(b) shall be guilty of a class B felony. 
     (4)  Notwithstanding sections 706-620(2), 706-640, 706-641, 706-659, and any other law to the 
contrary, the sentencing court may impose a lesser sentence for a person convicted of a class A 
felony under this section if the court finds that strong mitigating circumstances warrant the 
action.  Strong mitigating circumstances shall include but not be limited to the provisions of 
section 706-621. The court shall provide a written opinion stating its reasons for imposing the 
lesser sentence. 
     (5)  For the purposes of this section, a person “has been convicted one or more times for the 
offense of operating a vehicle under the influence” if the person has one or more: 
     (a)  Convictions under section 291E-4(a), 291E-61, 291E-61.5, or 291E-64; 
     (b)  Convictions in any other state or federal jurisdiction for an offense that is comparable to 
operating or being in physical control of a vehicle while having either an unlawful alcohol 
concentration or an unlawful drug content in the blood or urine or while under the influence of an 
intoxicant or habitually operating a vehicle under the influence of an intoxicant; or 
     (c)  Adjudications of a minor for a law violation that, if committed by an adult, would constitute 
a violation of section 291E-4(a), 291E-61, or 291E-61.5, that, at the time of the instant offense, had 
not been expunged by pardon, reversed, or set aside. All convictions that have been expunged by 
pardon, reversed, or set aside before the instant offense shall not be deemed prior convictions for 
the purposes of this section. [L 1988, c 292, pt of §1; am L 2012, c 316, §2; am L 2022, c 48, §2] 
  
§707-703  Negligent homicide in the second degree.  (1)  A person commits the offense of 
negligent homicide in the second degree if that person causes the death of: 
     (a)  Another person by the operation of a vehicle in a negligent manner; or 
     (b)  A vulnerable user by the operation of a vehicle in a manner that constitutes simple 
negligence as defined in section 707-704(2). 
     (2)  Negligent homicide in the second degree is a class C felony. [L 1972, c 9, pt of §1; am L 
1988, c 292, §2; am L 2012, c 316, §3] 
 
§707-704  Negligent homicide in the third degree.  (1)  A person is guilty of the offense of 
negligent homicide in the third degree if that person causes the death of another person by the 
operation of a vehicle in a manner which is simple negligence. 
     (2)  “Simple negligence” as used in this section: 
     (a)  A person acts with simple negligence with respect to the person’s conduct when the person 
should be aware of a risk that the person engages in that conduct. 
     (b)  A person acts with simple negligence with respect to attendant circumstances when the 
person should be aware of a risk that those circumstances exist. 
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     (c)  A person acts with simple negligence with respect to a result of the person’s conduct when 
the person should be aware of a risk that the person’s conduct will cause that result. 
     (d)  A risk is within the meaning of this subsection if the person’s failure to perceive it, 
considering the nature and purpose of the person’s conduct and the circumstances known to the 
person, involves a deviation from the standard of care that a law-abiding person would observe in 
the same situation. 
     (3)  Negligent homicide in the third degree is a misdemeanor. [L 1972, c 9, pt of §1; am L 1988, 
c 292, §3] 
 

Hawaiian Kingdom law on Murder and Manslaughter 
 

Penal Code, Chapter VII (As amended by the Act of 30 June 1860) 
 
1. Murder is the killing of any human being with malice aforethought, without authority, 
justification or extenuation by law. 
 
2. When the act of killing another is proved, malice aforethought shall be presumed, and the 
burthen shall rest upon the party who committed the killing to show that it did not exist, or a legal 
justification or extenuation therefor. 
 
3. Whoever is guilty of murder shall be punished by death. 
 
4. In every case of sentence to punishment by death, the court may, in their discretion, order the 
body of the convict to be dissected, and the marshal in such case shall deliver the dead body to any 
surgeon who may wish to have the body for dissection. 
 
5. Whoever kills a human being without malice aforethought, and without authority, justification 
or extenuation by law, is guilty of the offense of manslaughter. 
 
6. Manslaughter is of three degrees, and the jury under an indictment for murder or manslaughter 
may return a verdict of manslaughter in either degree, or of assault and battery, as the facts proved 
will warrant. 
 
7. Whoever is guilty of manslaughter in the first degree shall be punished by imprisonment at hard 
labor, for a term of years not less than ten, nor more than twenty, in the discretion of the court. 
 
8. Whoever is guilty of manslaughter in the second degree shall be punished by imprisonment at 
hard labor, not more than ten years or less than five years. 
 



 51 

9. Whoever is guilty of manslaughter in the third degree shall be punished by imprisonment at hard 
labor not more than five years, or by a fine not more than one thousand dollars, in the discretion 
of the court. 
 
10. Whoever, under an indictment for murder, or manslaughter, shall be found guilty of assault and 
battery, as provided in section 6 of this chapter, shall be punished by imprisonment at hard labor 
not more than two years, or by a fine not exceeding five hundred dollars, in the discretion of the 
court. 
 
11. No person shall be adjudged to have killed another unless death ensues within a year and a day 
from the injury inflicted. 
 
12. Chapter VII of the Penal Code is hereby repealed from and after the passage of this chapter: 
Provided, however, that such repeal shall not take affect any offense committed or penalty or 
forfeiture incurred under said chapter, but that the same shall remain in full force in respect to the 
liability of any person to be proceeded against, or against whom proceedings are pending, for any 
offense committed under said chapter. 
 

General Analysis and Application of the Formula 
 

The Hawaiian Kingdom law on murder draws from the English law—the 1752 Murder Act.184 Like 
the Murder Act, the Hawaiian statute provides that “[w]hoever is guilty of murder shall be punished 
by death,” and “[i]n every case of sentence to punishment by death, the court may, in their 
discretion, order the body of the convict to be dissected, and the marshal in such case shall deliver 
the dead body to any surgeon who may wish to have the body for dissection.” Section 2 of the 
Murder Act provides that after the execution, the body of the murderer be delivered “to the hall of 
the Surgeons Company…to be dissected and anatomized by the said Surgeons.”  
 
Teaching human anatomy “became essential for a European medical education, with Paris, 
Edinburgh and London (in that order of priority) attracting fee-paying students anxious to obtain 
extra qualifications as physicians and surgeons from dissecting criminal corpses.”185 Under the 
Murder Act, post-mortem dissection was also viewed as post-mortem punishment to serve as a 
deterrent for the crime. In the Hawaiian Kingdom, there was no Surgeons Company but only 
surgeons in private practice or employed by Queen’s Hospital being a quasi-public medical 
institution. Unlike the Murder Act, the sentence to post-mortem dissection was discretionary by 
the court and only considered if the body was requested by a surgeon, which would appear for the 
purpose of medical education and not post-mortem punishment.  

 
184 25 George II, c. 37. 
185 Elizabeth T. Hurren, Dissecting the Criminal Corpse: Staging Post-Execution Punishment in Early Modern 
England 5 (2016). 
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Under the 1850 Penal Code, the murder statute had two degrees, but this was repealed by the 
Legislature in 1860 to have none.186 Manslaughter, however, had three degrees to be considered by 
the jury. 
 
Do the State of Hawai‘i statutes on murder, manslaughter and negligent homicide violate any 
provisions of the 1864 Constitution, as amended? No.  
 
Do they run contrary to a monarchical form of government? No. 
 
If the State of Hawai‘i statutes on murder, manslaughter and negligent homicide have no 
comparison to Hawaiian Kingdom law, would it be authorized under the Hawaiian Kingdom’s 
police power? Not applicable because the Hawaiian Kingdom has a law on murder and 
manslaughter. 
 
If the State of Hawai‘i statutes on murder, manslaughter and negligent homicide are comparable 
to Hawaiian Kingdom law, does it run contrary to the Hawaiian statute on murder and 
manslaughter? Under the 1850 Penal Code, the Hawaiian statute on murder provided first and 
second degrees. First-degree murder carried the death penalty and second-degree murder carried 
“imprisonment at hard labor for a term of years not less than five nor more than twenty, in the 
discretion of the court.” The 1850 statute on manslaughter, however, did not have degrees, which 
stated: 

 
The laws should make some allowance for human infirmity; therefore whoever kills 
another without malice aforethought, under the sudden impulse of passion, excited by 
provocation or other adequate cause, whether insult, threats, violence or otherwise, by the 
party killed, of a nature tending to disturb the judgment and facilities, and weaken the 
possession of a self-control of the killing party, is not guilty of murder but manslaughter; 
and shall be punished by imprisonment at hard labor not more than ten years, or by fine 
not less than one thousand dollars, nor more than ten thousand dollars. 

 
The 1860 Legislature amended that statute to remove the degrees of murder and provide three 
degrees of manslaughter. The punishment for murder was death and the punishment for the degrees 
of manslaughter varied by years of imprisonment. The State of Hawai‘i statute has two degrees of 
murder, no degrees for manslaughter, and three degrees of negligent homicide. 
 
While the punishment under Hawaiian statute is death for murder and imprisonment at hard labor, 
it does reflect criminal laws of other foreign States in the nineteenth century to include the United 
States. Hard labor is a “punishment, additional to mere imprisonment, sometimes imposed upon 
convicts sentenced to a penitentiary for serious crimes, or for misconduct while in prison.”187 

 
186 An Act to Amend the Law Relating to Murder and Manslaughter (1860). 
187 Black’s Law, 717. 
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However under Hawaiian Kingdom criminal statutes, all sentencing to imprisonment is at hard 
labor. It was not an addition to imprisonment. 
 
With the progressive affirmation of human rights in international law, the death penalty has started 
to be seen as inconsistent with the very idea of human dignity. Since then, the international 
community of States adopted several instruments that ban the use of the death penalty. These 
instruments include: 
 

• The Second Optional Protocol to the International Covenant on Civil and Political 
Rights, aiming at the abolition of the death penalty;188 

• Protocol No. 6 to the European Convention on Human Rights, concerning the abolition 
of the death penalty, and Protocol No. 13 to the European Convention on Human 
Rights, concerning the abolition of the death penalty in all circumstances;189 and 

• The Protocol to the American Convention on Human Rights to Abolish the Death 
Penalty.190 

 
As a member of the community of States, the Hawaiian Kingdom’s statute on the death penalty 
and imprisonment at hard labor is inconsistent with the most recent developments of international 
law and should no longer be enforced. 
 
Nearly every state in the American Union and the federal government has a felony murder rule. 
The “rule allows a defendant to be charged with first-degree murder for a killing that occurs during 
a dangerous felony, even if the defendant is not the killer.”191 The felony-murder rule has been used 
to support murder convictions of defendants where one victim of a robbery accidentally shoots 
another victim,192 where one of the defendant’s co-robbers kills another co-robber during a robbery 
for the latter’s refusal to obey orders and not as part of the robbery transaction,193 and where the 
defendant (a dope addict) commits robbery of the defendant's homicide victim as an afterthought 
following the killing.194 The application of the felony-murder rule dispenses with the need to prove 
that culpability with respect to the homicidal result that is otherwise required to support a 
conviction for murder and therefore leads to anomalous results. Therefore, the felony murder rule 
is inconsistent the Hawaiian statute on murder. 
 
Does the State of Hawai‘i statutes on murder, manslaughter and negligent homicide infringe on 
vested rights secured under Hawaiian law? No. 
 

 
188 General Assembly resolution 44/128. 
189 Council of Europe, European Treaty Series – No. 114. 
190 Organization of American States, Treaty Series – No. 73. 
191 Justia, Felony Murder (online at: https://www.justia.com/criminal/offenses/homicide/felony-murder/).  
192 People v. Harrison, 203 Cal. 587, 265 P. 230 (1928). 
193 People v. Cabaltero, 31 Cal. App. 2d 52, 87 P.2d 364 (1939). 
194 People v. Arnold, 108 Cal. App. 2d 719, 239 P.2d 449 (1952). 
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Does the State of Hawai‘i statutes on murder, manslaughter and negligent homicide infringe on 
the obligations of the Hawaiian Kingdom under customary international law or being a 
Contracting State to its treaties? Yes. Although not a party to any treaty banning the use of the 
death penalty and cruel punishment, the Hawaiian Kingdom recognizes that banning the death 
penalty and cruel punishment is a duty of States, in line with the recent developments in the field 
of international human rights law. Therefore, the Hawaiian Kingdom statute on the death penalty 
and imprisonment at hard labor should be considered as no longer consistent with international 
law. 
 
Considering this analysis, the State of Hawai‘i laws on murder, manslaughter and negligent 
homicide are not “contrary to the express, reason and spirit of the laws of the Hawaiian Kingdom 
prior to July 6, 1887, the international laws of occupation and international humanitarian law.” To 
the extent that the felony murder rule is omitted, the State of Hawai‘i law on murder would be 
consistent with the Hawaiian Kingdom law on murder. 
 
The military government shall proclaim provisional laws for the Occupied State of the Hawaiian 
Kingdom as law proclamation. See Appendix 2. 
 

IMPLIED TASK: Disband the State of Hawai‘i Legislature and the County Councils 
 
Legislation is the exercise of sovereignty under the State’s police power. The State of Hawai‘i has 
no sovereignty over the Hawaiian Islands because sovereignty remains vested in the Hawaiian 
Kingdom as an independent State. However, limited legislation under the law of occupation is 
allowable to a military governor under Article 43 of the 1907 Hague Regulations in order “to 
restore and ensure, as far as possible, public order and safety, respecting at the same time, unless 
absolutely prevented, the laws in force in the territory.” Article 64 of the 1949 Fourth Geneva 
Convention, which is seen as “a more precise and detailed [expression of] the terms of Article 43,” 
states: 
 

The penal laws of the occupied territory shall remain in force, with the exception that they 
may be repealed or suspended by the Occupying Power in cases where they constitute a 
threat to its security or an obstacle to the application of the present Convention. Subject to 
the latter consideration and to the necessity for ensuring the effective administration of 
justice, the tribunals of the occupied territory shall continue to function in respect of all 
offences covered by the said laws.  
 
The Occupying Power may, however, subject the population of the occupied territory to 
provisions which are essential to enable the Occupying Power to fulfil its obligations under 
the present Convention, to maintain the orderly government of the territory, and to ensure 
the security of the Occupying Power, of the members and property of the occupying forces 
or administration, and likewise of the establishments and lines of communication used by 
them. 
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While the opening paragraph may lead with criminal law, “it is accepted that the legislative power 
conferred on the occupant by virtue of the second paragraph.”195 According to Professor Scobbie: 
 

This competence is, nevertheless, circumscribed. The occupant may only adopt new 
measures which are “essential” in relation to the issues enumerated in paragraph 2—
namely, in order that the occupant may fulfill its obligations under the Fourth Convention; 
for the orderly government of the territory; and to ensure its own security interests 
principally within the occupied territory. 

 
United States practice affirms this understanding. Section 1, paragraph 3, of FM 27-5 states, “[i]n 
occupied territory the commander, by virtue of his position, has supreme legislative, executive, 
and judicial authority, limited only by the laws and customs of war and by directives from higher 
authority.” The limitation “by the laws and customs of war” is reflected in Article 43 of the 1907 
Hague Regulations and Article 64 of the 1949 Fourth Geneva Convention. Furthermore, the 
legislation by the State of Hawai‘i and the Counties constitutes the war crime of usurpation of 
sovereignty during military occupation. 
 
  

 
195 Scobbie, 13. 



 56 

ESSENTIAL TASK: Temporary Administrator of Public Buildings, Real Estate, Forests, and 
Agricultural Estates that belong to the Occupied State 

 
Article 55 of the 1907 Hague Regulations provides, “The occupying State shall be regarded only 
as administrator and usufructuary of public buildings, real estate, forests, and agricultural estates 
belonging to the [occupied] State, and situated in the occupied country. It must safeguard the 
capital of these properties, and administer them in accordance with the rules of usufruct.” The term 
“usufruct” is to administer the property or institution of another without impairing or damaging it. 
Article 147 of the Fourth Geneva Convention lists as a grave breach the “extensive destruction and 
appropriation of property, not justified by military necessity and carried out unlawfully and 
wantonly.”  
 
With respect to occupied territory, the relevant provision is Article 53, “[a]ny destruction by the 
Occupying Power of real or personal property belonging individually or collectively to private 
persons, or to the State, or to other public authorities, or to social or cooperative organizations, is 
prohibited, except where such destruction is rendered absolutely necessary by military operations.” 
The Commentary to the Fourth Geneva Convention explains the implication of Article 53: 
 

In the very wide sense in which the Article must be understood, the prohibition covers the 
destruction of all property (real or personal), whether it is the private property of protected 
persons (owned individually or collectively), State property, that of the public authorities 
(districts, municipalities, provinces, etc.) or of co-operative organizations. The extension 
of protection to public property and to goods owned collectively, reinforces the rule already 
laid down in the Hague Regulations, Articles 46 and 56 according to which private property 
and the property of municipalities and of institutions dedicated to religion, charity and 
education, the arts and sciences must be respected.196 

 
IMPLIED TASK: Remove the United States flag from all Public Buildings  

of the Hawaiian Kingdom 
 
On 25 May 1845 a revised national flag was unfurled at the opening of the Hawaiian 
legislature. The Hawaiian flag previous to 1845 differed only in the amount of stripes and also the 
arranging of the colors. The person accredited with the designing of the new flag was Captain Hunt 
of H.B.M.S. Baselisk. It has since remained unchanged to date. In the Polynesian Newspaper of 
May 31, 1845, which was the government newspaper, was the following article: 
 

“At the opening of the Legislative Council, May 25, 1845, the new national banner was 
unfurled, differing little however from the former. It is octo. (eight) parted per fess 

 
196 Oscar M. Uhler, Henri Coursier, Frédéric Siordet, Claude Pilloud, Roger Boppe, René-Jean Wilhelm and Jean-
Pierre Schoenholzer, Commentary IV, Geneva Convention relative to the Protection of Civilian Persons in Time of 
War 301 (1958). 
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(horizontal band), first, fourth and seventh, argent (silver represented by the color white): 
second, fifth and eighth, gules (the color red): third and sixth, azure (light purplish blue), 
for the eight islands under one sovereign, indicated by crosses saltire, of St. Andrew and 
St. Patrick quarterly, per saltire counter changed, argent (white) and gules (red).” 

 
 
 
 
 
 
 
 
 
 
There is no Hawaiian law providing for the flying of the United States flag over public buildings 
of the Hawaiian Kingdom. The national flag of the Hawaiian Kingdom, which is currently claimed 
to erroneously be the flag of the State of Hawai‘i, is the national flag of the Hawaiian Kingdom 
within its territory and would also fly over the legations and consulates of the Hawaiian Kingdom 
in foreign States. 
 
To maintain the political and legal status quo ante of the Hawaiian Kingdom that existed prior to 
the occupation, the military government shall take affirmative steps to remove the national flag of 
the United States currently flying over the public buildings of the Hawaiian Kingdom within its 
own territory.  
  

Figure 1. Hawaiian Kingdom National Flag 
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ESSENTIAL TASK: Protect the Institutions of the Occupied State 
 
The law of occupation prohibits “changes in constitutional forms or in the form of government, 
the establishment of new military or political organizations, the dissolution of the State, or the 
formation of new political entities.”197 In the case of the Hawaiian Kingdom, the United States, 
either through its puppet regime calling itself the Provisional Government and later calling itself 
the Republic of Hawai‘i, or through its national legislation since 30 April 1900 under An Act To 
provide a government for the territory of Hawaii (“Territorial Act”),198 to include An Act To provide 
for the admission of the State of Hawaii into the Union on 18 March 1959 (“Statehood Act”),199 
made drastic changes in the form of government.  
 
On 17 January 1893, the Provisional Government made no changes to the governmental 
infrastructure except for the replacement of the Queen and her cabinet ministers along with the 
Marshal of the police force with an Executive and Advisory Councils comprised of the leadership 
of the insurgency. Structural changes took place on 4 July 1894 when the insurgency declared the 
form of government to be a so-called republic. The executive branch was changed from Executive 
Monarch, together with a Cabinet Council and the Privy Council, to a President that headed an 
Executive Council along with a Council of State. The military force of the Hawaiian Kingdom 
called the King’s Guard was changed to the National Guard. No other changes were made to the 
rest of the executive branch. The police court was eliminated in the judicial branch. The legislative 
branch was changed from a unicameral legislative assembly comprised of Nobles and 
Representatives to a bicameral legislature comprised of a Senate and House of Representatives. 
 
On 30 April 1900, the United States took control of the governmental infrastructure of the Republic 
of Hawai‘i and made the following changes. Section 8 of the Territorial Act provided that “the 
offices of President, minister of foreign affairs, minister of the interior, minister of finance, minister 
of public instruction, auditor-general, deputy auditor-general, surveyor-general, marshal, and 
deputy marshal of the Republic of Hawaii are hereby abolished.” Section 9 provided that 
“wherever the words ‘President of the Republic of Hawaii,’ or ‘Republic of Hawaii,’ or 
‘Government of the Republic of Hawaii,’ or their equivalents, occur in the laws of Hawaii not 
repealed by this Act, they are hereby amended to read ‘Governor of the Territory of Hawaii,’ or 
‘Territory of Hawaii,’ or ‘Government of the Territory of Hawaii,’ or their equivalents, as the 
context requires.”  
 
Section 80 of the Territorial Act provided that the executive branch was comprised of a Governor 
and Secretary of the Territory who were appointed by the U.S. President with the advice and 
consent of the U.S. Senate.  Section 80 further states that the Governor with the advice of the 

 
197 Jean Pictet, Commentary, IV, Geneva Convention Relative to the Protection of Civilian Persons in Time of War 
273 (1958). 
198 31 Stat. 141 (1900). 
199 73 Stat. 4 (1959). 
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territorial Senate appointed the “attorney-general, treasurer, commissioner of public lands, 
commissioner of agriculture and forestry, superintendent of public works, superintendent of public 
instruction, auditor, deputy auditor, surveyor, high sheriff, members of the board of health, 
commissioners of public instruction, board of prison inspectors, board of registration and 
inspectors of election, and any other boards of public character that may be created by law.” The 
legislative branch remained bicameral with a Senate and House of Representatives. Structurally, 
the judicial branch remained unchanged with the exception that the U.S. President nominates with 
the advice and consent of the U.S. Senate appoints the chief justice and justices of the supreme 
court and the judges of the circuit courts. The Territorial legislature created the counties. 
 
By virtue of the Statehood Act, the following departments and agencies were established: 
Department of Accounting & General Services; Department of Agriculture, Department of the 
Attorney General; Department of Budget & Finance; Department of Business; Economic 
Development & Tourism; Department of Commerce & Consumer Affairs; Department of Defense; 
Department of Education; Department of Hawaiian Home Lands; Department of Health; 
Department of Human Resources Development; Department of Human Services; Department of 
Labor & Industrial Relations; Department of Land & Natural Resources; Department of Public 
Safety; Department of Taxation; Department of Transportation; Office of Information Practices; 
Office of Hawaiian Affairs; Hawai‘i Health Systems Corporation; and the University of Hawai‘i. 
 

IMPLIED TASK: Re-align Departments and Agencies to the Status Quo Ante 
 
The cornerstone of the law of occupation is to maintain the political and legal status quo ante of 
the Hawaiian Kingdom that existed prior to the occupation. Especially as a democratic 
government, the political institution of the Hawaiian Kingdom is prohibited from being changed 
or altered by the United States or its proxies. The Hawaiian Kingdom government is separated into 
three branches—the legislative, the executive, and the judiciary.  
 
The legislative branch represents the three political estates of the kingdom, to wit, “the King, and 
the Legislative Assembly; which Assembly shall consist of the Nobles appointed by the King, and 
of the Representatives elected by the people.”200 Being unicameral, the Legislative Assembly is 
comprised of a President, Vice-President and Secretary. The four Ministers of the Cabinet “hold 
seats ex officio, as Nobles, in the Legislative Assembly.”201 
 
The executive branch is headed by an Executive Monarch. The Monarch has a Privy Council of 
State that provides “advice, and for assisting him in administering the Executive affairs of the 
Government.”202  The Monarch has a Cabinet that consists “of the Minister of Foreign Affairs, the 

 
200 Article 45, 1864 Constitution, as amended. 
201 Id., Article 43. 
202 Id., Article 41. 
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Minister of the Interior, the Minister of Finance, and the Attorney General of the Kingdom, and 
these shall be His Majesty’s Special Advisers in the Executive affairs of the Kingdom.”203 The 
executive branch has four departments. The Department of the Interior is headed by the Minister 
of the Interior. The Department of Foreign Affairs is headed by the Minister of Foreign Affairs. 
The Department of Finance is headed by the Minister of Finance. And the Department of Public 
Instruction is headed by “a committee of the Privy Council, to consist of five members, and to be 
called the Board of Education. The members of the said Board shall be chosen by the King; and 
one of their number shall, by him, be appointed President, and all shall serve without pay.”204 The 
Attorney General appears “for the Crown or Government personally or by deputy, in all courts of 
record of this Kingdom, in all cases criminal or civil in which the Crown or Government may be 
a party, or be interested, and he shall in like manner appear in the police and district courts when 
requested so to do by the marshal of the Kingdom or the sheriff of any one of the islands.”205 
 
The judicial branch is comprised of the Supreme Court, Circuit Courts, Police Courts, and District 
Courts. The Supreme Court and the Circuit Courts are courts of record. The Supreme Court 
consists of a Chief Justice and two Associate Justices. The Kingdom is divided into four judicial 
circuits. The First Circuit Court consist of the Island of Oahu, whose seat of justice is in Honolulu. 
The Second Circuit Court consist of the Islands of Maui, Molokai, Lāna‘i, and Kaho‘olawe, whose 
seat of justice is in Lahaina, Island of Maui. The Third Circuit Court consist of the Island of 
Hawai‘i, whose seat of justice is in Hilo and Waimea. The Fourth Circuit Court consist of the 
Islands of Kaua‘i and Ni‘ihau, whose seat of justice is in Nawiliwili, Island of Kaua‘i. Police 
Courts were established in the port cities of Honolulu, Lahaina, and Hilo. There are eight District 
Courts on the Island of Hawai‘i established at Hilo, Puna, Ka‘u, South Kona, North Kona, South 
Kohala, North Kohala, and Hamakua. There are six District Courts for the Islands of Maui, 
Molokai, Lānaʻi, and Kaho‘olawe, as follows: from Kahakuloa to Ukumehame, including 
Kaho‘olawe, called the Lahaina District; from Waihe‘e to Honuaula inclusive, called the Wailuku 
District; Kahikinui, Kaupo, Kipahulu, Hana and Ko‘olau, called the Hana District; Hamakualoa, 
Hamakuapoko, Hali‘imaile, Makawao and Kula, called the Makawao District; Molokai; and 
Lānaʻi. 
 
The military government shall  re-align departments and agencies of the State of Hawai‘i back to 
the status quo ante of the Hawaiian Kingdom that existed before the military occupation on 17 
January 1893. Therefore, the functioning of the State of Hawai‘i Department of Accounting & 
General Services, Department of Agriculture, Department of Business, Economic Development & 
Tourism, Department of Commerce & Consumer Affairs, Department of Health, Department of 
Human Resources Development, Department of Human Services, Department of Labor & 
Industrial Relations, Department of Land & Natural Resources, Department of Public Safety, 

 
203 Id., 42. 
204 Section 2, An Act to Repeal Chapter 10 of the Civil Code, and to Regulate the Bureau of Public Instruction 
(1865), Compiled Laws 199 (1884). 
205 Section 1, Defining the Duties of the Attorney-General, Compiled Laws 315 (1884). 
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Department of Transportation, and the Office of Information Practices shall come under the 
Department of the Interior headed by Dr. David Keanu Sai, Minister of the Interior. The 
Department of Budget & Finance and the Department of Taxation shall come under the Department 
of Finance headed by Ms. Kau‘i P. Sai-Dudoit as Minister of Finance. The Attorney General’s 
office shall be headed by Dexter K. Ka‘iama, Attorney General. There shall be reinstated the 
Department of Foreign Affairs headed by Dr. David Keanu Sai, Minister of Foreign Affairs ad 
interim. 
 
The University of Hawai‘i shall come under the Department of Public Instruction. The Department 
of Defense shall come under the Royal Guard. The Hawai‘i Health Systems Corporation shall 
come under the Board of Health. Since, the lands of the Department of Hawaiian Home Lands are 
Crown Lands and they service aboriginal Hawaiians, their function shall come under the Crown 
Land Commissioners. There is no place for the Office of Hawaiian Affairs under the Hawaiian 
Kingdom legal order because the rights of aboriginal Hawaiians are acknowledged and protected 
by the legal order of the Kingdom.  
 
The military government shall also align departments and agencies of the Counties under the 
Department of the Interior, Department of Finance, Office of the Attorney General, and the police 
force under the command of the Marshal with the County Police Chiefs serving as Sheriffs 
presiding over the islands. The mayors shall be replaced by governors. 
 

IMPLIED TASK: Oath of Allegiance by Those in the Military Government 
 
According to the 1874 Act to Provide for the Taking the Oath of Allegiance by Persons in the 
Employ of the Hawaiian Government, as amended in 1876, “[f]rom and after the passage of this 
Act, every person of foreign birth who may be appointed to any office of profit or emolument 
under the Government of this Kingdom, shall, before entering upon the duties of his office, take 
and subscribe the oath of allegiance in manner and form prescribed by Section 430 and 431 of the 
Civil Code.” Black’s Law Dictionary defines an “emolument” as the “profit arising from office, 
employment, or labor; that which is received as a compensation for services, or which is annexed 
to the possession of office as salary, fees, and perquisites.”206 Therefore, all those employed by the 
State of Hawai‘i after it has been transformed into a military government shall take the oath of 
allegiance as provided under §430 of the Civil Code, to wit: 
 

The undersigned, a native of _____, lately residing in _____, being duly sworn, upon his 
oath, declares that he will support the Constitution and laws of the Hawaiian Islands, and 
bear true allegiance to [the Hawaiian Kingdom]. 
 
Subscribed and sworn to this __ day of _____, A.D. 20__, before me, __________. 

 
206 Black’s Law, 524. 



 62 

Persons in the employ of the military government shall be of the nationality of the Hawaiian 
Kingdom—Hawaiian subjects. For those not of Hawaiian nationality and have taken the oath of 
allegiance shall be made a Hawaiian subject as if they had been naturalized.207 §432 of the Civil 
Code states: 
 

Every foreigner so naturalized, shall be deemed to all intents and purposes a native of the 
Hawaiian Islands, be amenable only to the laws of this Kingdom, and to the authority and 
control thereof, be entitled to the protection of said laws, and be no longer amendable to 
his native sovereign while residing in this Kingdom, nor entitled to resort to his native 
country for protection or intervention. He shall be amendable, for every such resort, to the 
pains and penalties annexed to rebellion by the Criminal Code. And every foreigner so 
naturalized, shall be entitled to all the rights, privileges and immunities of an Hawaiian 
subject. 

 
United States citizens cannot hold any office of profit or emolument under the military government 
because it is the civilian government of the Hawaiian Kingdom.  
 

IMPLIED TASK: Reinstate Universal Healthcare for Aboriginal Hawaiians 
 
On 31 July 1901 an article was published in The Pacific Commercial Advertiser in Honolulu. 
 

The Queen’s Hospital was founded in 1859 by their Majesties Kamehameha IV and his 
consort Emma Kaleleonalani. The hospital is organized as a corporation and by the terms 
of its charter the board of trustees is composed of ten members elected by the society and 
ten members nominated by the Government, of which the President of the Republic (now 
Governor of the Territory) shall be the presiding officer. The charter also provides for the 
“establishing and putting in operation a permanent hospital in Honolulu, with a dispensary 
and all necessary furniture and appurtenances for the reception, accommodation and 
treatment of indigent sick and disabled Hawaiians, as well as such foreigners and other 
who may choose to avail themselves of the same.” 
 
Under this construction all native Hawaiians have been cared for without charge, while for 
others a charge has been made of from $1 to $3 per day. The bill making the appropriation 
for the hospital by the Government provides that no distinction shall be made as to race; 
and the Queen’s Hospital trustees are evidently up against a serious proposition. 

 
Queen’s Hospital was established as the national hospital for the Hawaiian Kingdom and that 
health care services for Hawaiian subjects of aboriginal blood was at no charge. The Executive 
Monarch would serve as President of the Board together with twenty trustees, ten of whom are 
from the government. 

 
207 Opinion of the Justices of the Supreme Court to the Legislative Assembly of 1884, as to the Allegiance of Aliens 
and Denizens, 5 Haw. 167, 169 (1884). 
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Since the hospital’s establishment in 1859 the legislature of the Hawaiian Kingdom subsidized the 
hospital along with monies from the Queen Emma Trust. With the unlawful imposition of the 1900 
Organic Act that formed the Territory of Hawai‘i, American law did not allow public monies to be 
used for the benefit of a particular race. 1909 was the last year Queen’s Hospital received public 
funding and it was also the same year that the charter was unlawfully amended to replace the 
Hawaiian Head of State with an elected president from the private sector and reduced the number 
of trustees from twenty to seven, which did not include government officers. These changes to a 
Hawaiian quasi-public institution is a direct violation of Article 43 of the 1907 Hague Regulations 
and Article 64 of the 1949 Fourth Geneva Convention.  
 
Despite these unlawful changes, aboriginal Hawaiian subjects, whether pure or part, are to receive 
health care at Queen’s Hospital free of charge. This did not change, but through denationalization 
there was an attempt of erasure. Aboriginal Hawaiian subjects are protected persons as defined 
under international law, and, as such, the prevention of health care by Queen’s Hospital constitute 
war crimes. Furthermore, there is a direct nexus of deaths of aboriginal Hawaiians as “the single 
racial group with the highest health risk in the State of Hawai‘i [that] stems from […] late or lack 
of access to health care”208 to the crime of genocide. 
 
This is not a matter that aboriginal Hawaiians should receive health care at no cost, but rather a 
law that provides health care at no cost through the Queen’s Hospital. The military government 
shall enforce the law providing health care at no cost for aboriginal Hawaiians, whether pure or 
part. This is not a matter of blood quantum but rather a matter of vested rights for aboriginal 
Hawaiians, whether pure or part, to receive health care at no cost. 
 

IMPLIED TASK: Take Affirmative Steps to End Denationalization through Americanization 
 
In 1905, the American editor of the Pacific Commercial Advertiser newspaper in Honolulu, which 
was the propaganda newspaper for the insurgents, Walter Smith, unabashedly reveals the American 
import of white supremacy being injected in the school system. Under the heading of “The 
American Way,” Smith wrote: 
 

It would have been proper yesterday in the Advertiser’s discussion of schools to admit the 
success which the High School has had in making itself acceptable to white parents. By 
gradually raising the standard of knowledge of English the High School has so far changed 
its color that, during the past year seventy-three per cent were Caucasians. It is not so many 
years ago that more than seventy three per cent were non-Caucasians. At the present rate 
of progress it will not be long before the High School will have its student body as 
thoroughly Americanized in blood as it long has been in instruction. 
 

 
208 Office of Hawaiian Affairs, Native Hawaiian Health Fact Sheet 2 (2017). 
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The idea of having mixed schools where the mixture is of various social and political 
conditions is wholly American; but not so mixed schools where the American youth is 
submerged by the youth of alien races. On the mainland the Polacks, the Russian Jews, the 
Huns and negroes are, as far as practicable, kept in schools of their own, with the teaching 
in English; and only where the alien breeds are few, as in the country, are they permitted to 
mingle with white pupils. In the South, where Americans of the purest descent live, there 
are no mixed schools for whites and negroes; and wherever color or race is an issue of 
moment, the American way is defined through segregation. Only a few fanatics or vote-
hunters care to lower the standard of the white child for the sake of raising that of the blac 
or yellow child. 

 
One great and potent duty of our high schools, public and private, is to conserve the 
domination here of Anglo-Saxon ideas and institutions; and this means control by white 
men. We have faith in any attempt to make Americans of Asiatics. There are too many 
obstacles of temperament and even of patriotism in the way. The main thing is to see that 
our white children when they grow up, are not to be differentiated from the typical 
Americans of the mainland, having the same standards, the same ideals and the same 
objects, none of them tempered by the creeds or customs of decaying or undeveloped or 
pagan races.209 
 

The following year, the Territory of Hawai‘i intentionally sought to “Americanize” the school 
children throughout the Hawaiian Islands. To accomplish this, they instituted a policy of 
denationalization. Under the policy titled “Programme for Patriotic Exercises in the Public 
Schools,” the national language of Hawaiian was banned and replaced with the American language 
of English.210 Young students who spoke the Hawaiian language in school were severely 
disciplined. One of the leading newspapers for the insurgents, who were now officials in the 
territorial regime, printed a story on the plan of denationalization. The Hawaiian Gazette reported: 
 

As a means of inculcating patriotism in the schools, the Board of Education [of the 
territorial government] has agreed upon a plan of patriotic observance to be followed in the 
celebration of notable days in American history, this plan being a composite drawn from 
the several submitted by teachers in the department for the consideration of the Board. It 
will be remembered that at the time of the celebration of the birthday of Benjamin Franklin, 
an agitation was begun looking to a better observance of these notable national days in the 
schools, as tending to inculcate patriotism in a school population that needed that kind of 
teaching, perhaps, more than the mainland children do [emphasis added].211 

 

 
209 Walter G. Smith, The American Way, The Pacific Commercial Advertiser 4 (8 Sep. 1905). 
210 Programme for Patriotic Exercises in the Public Schools, Territory of Hawai‘i, adopted by the Department of 
Public (1906) (online a: http://hawaiiankingdom.org/pdf/1906_Patriotic_Exercises.pdf). 
211 Patriotic Program for School Observance, Hawaiian Gazette 5 (3 Apr. 1906) (online at 
http://hawaiiankingdom.org/pdf/Patriotic_Program_Article.pdf).  
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It is important here to draw attention to the word “inculcate.” As a verb, the term imports force 
such as to convince, implant, and indoctrinate. Brainwashing is its colloquial term. When a reporter 
from the American news magazine, Harper’s Weekly, visited the Ka‘iulani Public School in 
Honolulu in 1907, he reported: 
 

At the suggestion of Mr. Babbitt, the principal, Mrs. Fraser, gave an order, and within ten 
seconds all of the 614 pupils of the school began to march out upon the great green lawn 
which surrounds the building.… Out upon the lawn marched the children, two by two, just 
as precise and orderly as you find them at home. With the ease that comes of long practice 
the classes marched and counter-marched until all were drawn up in a compact array facing 
a large American flag that was dancing in the northeast trade-wind forty feet above their 
heads.… “Attention!” Mrs. Fraser commanded. The little regiment stood fast, arms at side, 
shoulders back, chests out, heads up, and every eye fixed upon the red, white and blue 
emblem that waived protectingly over them. “Salute!” was the principal’s next command. 
Every right hand was raised, forefinger extended, and the six hundred and fourteen fresh, 
childish voices chanted as one voice: “We give our heads and our hearts to God and our 
Country! One Country! One Language! One Flag!”212 

 
When the reporter visited Honolulu High School, he commented, “[t]he change in the color scheme 
from that of the schools below was astounding. Below were all the hues of the human spectrum, 
with brown and yellow predominating; here the tone was clearly white.”213 While the schools today 
are predominantly non-white, Americanization remains entrenched. Furthermore, 
denationalization is a war crime as well as a crime against humanity.214 
 
The military government shall take affirmative steps to implement the curriculum in the high 
schools in line with the 1882 annual exams of Lahainaluna Seminary. See Appendix no. 3. The 
middle schools and primary schools shall continue except for curriculum based on 
Americanization.  

 
212 William Inglis, “Hawai‘i’s Lesson to Headstrong California: How the Island Territory has solved the problem of 
dealing with its four thousand Japanese Public School children,” Harper’s Weekly 227 (16 Feb. 1907). 
213 Id., 228. 
214 Schabas, 159-161, 168. 
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ESSENTIAL TASK: Protect and Respect the Rights of the Population of the Occupied State 
 
Article 47 of the 1949 Fourth Geneva Convention addresses inviolability of rights where 
“Protected persons who are in occupied territory shall not be deprived, in any case or in any manner 
whatsoever, of the benefits of the present Convention by any change introduced, as the result of 
the occupation of a territory, into the institutions or government of the said territory, nor by any 
agreement concluded between the authorities of the occupied territories and the Occupying Power, 
nor by any annexation by the latter of the whole or part of the occupied territory.”  
 
Annexation of an occupied State by the Occupying State is a situation of fact, not law. So long as 
the occupation persists, “the Occupying Power cannot therefore annex the occupied territory, even 
if it occupies the whole of the territory concerned. A decision on that point can only be reached in 
the peace treaty. That is a universally recognized rule which is endorsed by jurists and confirmed 
by numerous rulings of international and national courts.”215 According to The Handbook of 
Humanitarian Law in Armed Conflicts: 
 

The international law of belligerent occupation must therefore be understood as meaning 
that the occupying power is not sovereign, but exercises provisional and temporary control 
over foreign territory. The legal situation of the territory can be altered only through a peace 
treaty or debellatio.216 International law does not permit annexation of territory of another 
state.217 

 
Examples of foreign States ceding sovereign territory to the United States by a peace treaty include 
the 1848 Treaty of Peace, Friendship, Limits, and Settlement with the Republic of Mexico218 and 
the 1898 Treaty of Peace between the United States of America and the Kingdom of Spain.219 There 
is no peace treaty between the Hawaiian Kingdom and the United States where the former ceded 
its sovereignty and territory to the latter. 
 
The legal order of the Hawaiian Kingdom is a constitutional monarchy based on democratic 
principles. Hawaiian governance is founded on respect for the Rule of Law. Hawaiian subjects rely 
on a society based on law and order and are assured that the law will be applied equally and im-
partially. Impartial courts depend on an independent judiciary. The independence of the judiciary 
means that Judges are free from outside influence, and notably from influence from the Crown. 
Initially, the first constitution of the country in 1840 provided that the Crown serve as Chief Justice 
of the Supreme Court, but this provision was ultimately removed by amendment in 1852 in order 

 
215 Pictet, 275. 
216 There was no extinction of the Hawaiian State by debellatio because the Permanent Court of Arbitration 
acknowledged the continued existence of the Hawaiian Kingdom as a State in Larsen v. Hawaiian Kingdom, PCA 
Case no. 1999-01. 
217 Dieter Fleck (ed.), The Handbook of Humanitarian Law in Armed Conflicts, Section 525, 242 (1995). 
218 9 Stat. 922 (1848). 
219 30 Stat. 1754 (1898). 
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to provide separation between the executive and judicial branches. Article 65 of the 1864 
Constitution of the country provides that only the Legislative Assembly, can remove Judges by 
impeachment. The Rule of Law precludes capricious acts on the part of the Crown or by members 
of the government over the just rights of individuals guaranteed by a written constitution.  
According to Hawaiian Supreme Court Justice Alfred S. Hartwell: 
 

The written law of England is determined by their Parliament, except in so far as the Courts 
may declare the same to be contrary to the unwritten or customary law, which every 
Englishman claims as his birthright. Our Legislature, however, like the Congress of the 
United States, has not the supreme power held by the British Parliament, but its powers 
and functions are enumerated and limited, together with those of the Executive and Judicial 
departments of government, by a written constitution. No act of either of these three 
departments can have the force and dignity of law, unless it is warranted by the powers 
vested in that department by the Constitution. Whenever an act purporting to be a statute 
passed by the Legislature is an act which the Constitution prohibits, or does not authorize, 
and such act is sought to be enforced as law, it is the duty of the Courts to declare it null 
and void.220 

 
Unlike the United States where there is no constitutional provision or statute vesting U.S. federal 
courts with judicial oversight, the Hawaiian Kingdom does have a statute for judicial review. §824 
of the Hawaiian Civil Code states, “The several courts of record shall have power to decide for 
themselves the constitutionality and binding effect of any law, ordinance, order or decree, enacted 
or put forth by the King, the Legislature, the Cabinet, or Privy Council. The Supreme Court shall 
have power to declare null and void any such law, ordinance, order or decree, as may upon mature 
deliberation appear to it contrary to the Constitution, or opposed to the laws of nations, or any 
subsisting treaty with a foreign power.”  
 
The 1864 Constitution, as amended, provides the protection of civil rights guaranteed to all persons 
residing within the territory of the Hawaiian Kingdom whether they be Hawaiian subjects or 
resident aliens. 
 

ARTICLE 1. God hath endowed all men with certain inalienable rights; among which are 
life, liberty, and the right of acquiring, possessing, and protecting property, and of pursuing 
and obtaining safety and happiness. 
 
ARTICLE 2. All men are free to worship God according to the dictates of their own con-
science; but this sacred privilege hereby secured, shall not be so construed as to justify acts 
of licentiousness, or practices inconsistent with the peace or safety of the Kingdom. 
 

 
220 In Re Gip Ah Chan, 6 Haw. 25 (1870). 
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ARTICLE 3. All men may freely speak, write, and publish their sentiments on all subjects, 
being responsible for the abuse of that right, and no law shall be enacted to restrain the 
liberty of speech, or of the press, except such laws as may be necessary for the protection 
of His Majesty the King and the Royal Family. 
 
ARTICLE 4. All men shall have the right, in an orderly and peaceable manner, to assemble, 
without arms, to consult upon the common good, and to petition the King or Legislative 
Assembly for redress of grievances. 
 
ARTICLE 5. The privilege of the writ of Habeas Corpus belongs to all men, and shall not 
be suspended, unless by the King, when in cases of rebellion or invasion, the public safety 
shall require its suspension. 
 
ARTICLE 6. No person shall be subject to punishment for any offense, except on due and 
legal conviction thereof, in a Court having jurisdiction of the case. 
 
ARTICLE 7. No person shall be held to answer for any crime or offense (except in cases 
of impeachment, or for offenses within the jurisdiction of a Police or District Justice, or in 
summary proceedings for contempt), unless upon indictment, fully and plainly describing 
such crime or offense, and he shall have the right to meet the witnesses who are produced 
against him face to face; to produce witnesses and proofs in his own favor; and by himself 
or his counsel, at his election, to examine the witnesses produced by himself, and cross-
examine those produced against him, and to be fully heard in his defense. In all cases in 
which the right of trial by Jury has been heretofore used, it shall be held inviolable forever, 
except in actions of debt or assumpsit in which the amount claimed is less than Fifty 
Dollars. 
 
ARTICLE 8. No person shall be required to answer again for an offense, of which he has 
been duly convicted, or of which he has been duly acquitted upon a good and sufficient 
indictment. 
 
ARTICLE 9. No person shall be compelled, in any criminal case, to be a witness against 
himself; nor be deprived of life, liberty, or property without due process of law. 
 
ARTICLE 10. No person shall sit as a judge or juror, in any case in which his relative is 
interested, either as plaintiff or defendant, or in the issue of which the said judge or juror, 
may have, either directly or through a relative, any pecuniary interest. 
 
ARTICLE 11. Involuntary servitude, except for crime, is forever prohibited in this 
Kingdom; whenever a slave shall enter Hawaiian Territory, he shall be free. 
 
ARTICLE 12. Every person has the right to be secure from all unreasonable searches and 
seizures of his person, his house, his papers and effects; and no warrants shall issue but on 
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probable cause supported by oath or affirmation and describing the place to be searched, 
and the persons or things to be seized. 
 
ARTICLE 13. The King conducts His Government for the common good; and not for the 
profit, honor, or private interest of any one man, family, or class of men among His subjects. 
 
ARTICLE 14. Each member of society has a right to be protected by it, in the enjoyment 
of his life, liberty, and property, according to law; and, therefore, he shall be obliged to 
contribute his proportional share to the expenses of this protection, and to give his personal 
services, or an equivalent when necessary but no part of the property of any individual shall 
be taken from him, or applied to public uses, without his own consent, or the enactment of 
the Legislative Assembly, except the same shall be necessary for the military operation of 
the Kingdom in time of war or insurrection; and whenever the public exigencies may 
require that the property of any individual should be appropriated to public uses, he shall 
receive a reasonable compensation therefor. 
 
ARTICLE 15. No subsidy, duty or tax of any description shall be established or levied, 
without the consent of the Legislative Assembly; nor shall any money be drawn from the 
Public Treasury without such consent, except when between the session of the Legislative 
Assembly the emergencies of war, invasion, rebellion, pestilence, or other public disaster 
shall arise, and then not without the concurrence of all the Cabinet, and of a majority of the 
whole Privy Council; and the Minister of Finance shall render a detailed account of such 
expenditure to the Legislative Assembly. 
 
ARTICLE 16. No Retrospective Laws shall ever be enacted. 
 
ARTICLE 17. The Military shall always be subject to the laws of the land; and no soldier 
shall, in time of peace, be quartered in any house without the consent of the owner; nor in 
time of war, but in a manner to be prescribed by the Legislature. 

 
In 1847, Chief Justice William Lee of the Hawaiian Kingdom Supreme Court established a legal 
maxim to be applied by all courts of the Kingdom that speaks to the role of a Hawaiian 
constitutional monarchy. Chief Justice Lee stated: 
 

For I trust that the maxim of this Court ever has been, and ever will be, that which is so 
beautifully expressed in the Hawaiian coat of arms, namely, “The life of the land is 
preserved by righteousness.” We know of no other rule to guide us in the decision of 
questions of this kind, than the supreme law of the land, and to this we bow with reverence 
and veneration, even though the stroke fall on our own head. In the language of another, 
“Let justice be done though the heavens fall.” Let the laws be obeyed, though it ruin every 
judicial and executive officer in the Kingdom. Courts may err. Clerks may err. Marshals 
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may err—they do err in every land daily; but when they err let them correct their errors 
without consulting pride, expediency, or any other consequence.221 

 
The military government shall take affirmative steps to assure the population of the Hawaiian 
Kingdom that their rights are protected in conformity with the laws of the Hawaiian Kingdom, 
whether as Hawaiian subjects or resident aliens. 
 
 

 
221 Shillaber v. Waldo et al., 1 Haw. 31, 32 (1847). 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Appendix 1	



PROCLAMATION No. 1 
 

TO THE PEOPLE OF HAWAI‘I: 
 

I, __________, Adjutant General of the State of Hawai‘i, do hereby proclaim as follows: 
 

ARTICLE I. 
 

1. For the past 130 years, the Hawaiian Kingdom, being an internationally recognized sovereign 
and independent State since the nineteenth century, has been under the military occupation of 
the United States of America since Queen Lili‘uokalani conditionally surrendered her authority 
to the United States armed forces on 17 January 1893. On 8 November 1999, the Permanent 
Court of Arbitration, The Hague, Netherlands, acknowledged the continued existence of the 
Hawaiian Kingdom as a State under international law and the Council of Regency as the 
Government of the Hawaiian Kingdom when arbitral proceedings were instituted in Larsen v. 
Hawaiian Kingdom. The federal government of the United States of America did not contest 
the Permanent Court of Arbitration’s acknowledgement of the Hawaiian Kingdom as a State, 
and entered into an agreement with the parties to the arbitration allowing the United States 
access to the pleadings and records of the arbitral proceedings. 

 
2. At the center of the dispute was the unlawful imposition of American municipals laws over the 

territory of the Hawaiian Kingdom, which according to customary international law is the war 
crime of usurpation of sovereignty during military occupation. In order to cease the 
commission of war crimes and begin to rectify violations of international law against the 
population of the Hawaiian Kingdom, it is my duty and obligation as the most senior army 
general officer of the State of Hawai‘i in effective control of the majority of the territory of the 
Hawaiian Kingdom to establish a military government and administer the laws of the Hawaiian 
Kingdom in compliance with the law of armed conflict, the law of occupation, and U.S. Army 
regulations. 

 
ARTICLE II. 

 
3. The United States of America system of Government is hereby abrogated. 
 

ARTICLE III. 
 
4. A Military Government for the control and management of public affairs and the protection of 

the public peace is hereby established to exist until a treaty of peace between the Hawaiian 
Kingdom and the United States of America has been negotiated and agreed upon. 
Establishment of a Military Government is an obligation under the law of armed conflict and 



U.S. Army regulations when foreign territory is under military occupation. The obligation 
arises under the law of occupation for the occupying force to exercise the functions of civil 
government looking toward the maintenance of public order. The law of occupation allows for 
authority to be shared by the Military Government and the Council of Regency, provided the 
Military Government continues to bear the ultimate and overall responsibility for the occupied 
territory. 

 
ARTICLE IV. 

 
5. Supreme legislative, judicial, and executive authority and powers within the occupied territory 

are vested in me as Commander of the State of Hawai‘i Department of Defense and 
commanding general of the Army and Air National Guard, limited only by the law of armed 
conflict and the law of occupation, and the Military Government is established to exercise these 
powers under my direction. All persons in the occupied territory will obey immediately and 
without question all the enactments and orders of the Military Government.  

 
 
__________, 
[Rank],  
Supreme Commander, 
Adjutant General of the State of Hawai‘i Department of Defense 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Appendix 2	



Law No. 1 
 

DECLARATION OF PROVISIONAL LAWS 
 

To comply with article 43 of the 1907 Hague Regulations and article 64 of the 1949 Fourth 
Geneva Convention, and to restore to the people of Hawai‘i the rule of justice and equality before 
the laws of the Hawaiian Kingdom, it is hereby ordered: 

 
ARTICLE I. 

ABROGATION OF THE LAWS OF THE UNITED STATES OF AMERICA 
 
1. The following fundamental laws of the United States of America enacted since 7 July 1898, 

together with all supplementary or subsidiary carrying out laws, decrees or regulations 
whatsoever are hereby deprived of effect, within the occupied territory: 

(a) Constitution of the United States of America. 
(b) Constitution of the State of Hawai‘i. 
(c) Legislation of the United States of America. 
(d) Legislation of the State of Hawai‘i. 
(e) Legislation of the Counties of the State of Hawai‘i. 
(f) Decisions of United States and State of Hawai‘i Courts, to include Administrative 

Courts. 
 

ARTICLE II. 
PROVISIONAL LAWS OF THE OCCUPIED STATE 

 
2. All Federal laws, State of Hawai‘i statutes, and County ordinances, together with all judicial 

decrees or regulations whatsoever, are hereby deprived of effect, within the occupied territory, 
unless they conform to the Council of Regency’s proclamation of provisional laws of 10 
October 2014, together with the laws of the Hawaiian Kingdom that existed prior to the 
overthrow of the Hawaiian government on January 17, 1893. 

 
ARTICLE III. 

GENERAL FORMULA TO DETERMINE PROVISIONAL LAWS 
 

3. In determining which American municipal laws, being situation of facts, shall constitute a 
provisional law of the kingdom, the following questions need to be answered. If any question 
is answered in the affirmative, except for the last question, then it shall not be considered a 
provisional law. 

 



(a) The first consideration begins with Hawaiian constitutional alignment. Does the 
American municipal law violate any provisions of the 1864 Constitution, as amended? 

(b) Does it run contrary to a monarchical form of government? In other words, does it 
promote a republican form of government. 

(c) If the American municipal law has no comparison to Hawaiian Kingdom law, would it 
run contrary to the Hawaiian Kingdom’s police power? 

(d) If the American municipal law is comparable to Hawaiian Kingdom law, does it run 
contrary to the Hawaiian statute? 

(e) Does the American municipal law infringe vested rights secured under Hawaiian law? 
(f) And finally, does it infringe the obligations of the Hawaiian Kingdom under customary 

international law or by virtue of it being a Contracting State to its treaties? The last 
question would also be applied to Hawaiian Kingdom laws enumerated in the Civil 
Code, together with the session laws of 1884 and 1886, and the Penal Code. 

 
ARTICLE VI. 

EFFECTIVE DATE 
 

4. This Law shall become effective upon the date of its first promulgation. 
 

BY ORDER OF THE MILITARY GOVERNMENT. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Appendix 3	
































































	Transcript_Molokai_hearing.PDF
	Page Index
	1
	1:1
	1:1
	1:2
	1:2
	1:3
	1:3
	1:4
	1:4
	1:5
	1:5
	1:6
	1:6
	1:7
	1:7
	1:8
	1:8
	1:9
	1:9
	1:10
	1:10
	1:11
	1:11
	1:12
	1:12
	1:13
	1:13
	1:14
	1:15
	1:16
	1:17
	1:18
	1:19
	1:20
	1:21
	1:21
	1:22
	1:22
	1:23
	1:23
	1:24
	1:24
	1:25
	1:25

	2
	2:1
	2:1
	2:2
	2:2
	2:3
	2:3
	2:4
	2:4
	2:5
	2:5
	2:6
	2:6
	2:7
	2:7
	2:8
	2:8
	2:9
	2:9
	2:10
	2:10
	2:11
	2:11
	2:12

	3
	3:1
	3:2
	3:3
	3:4
	3:5
	3:6
	3:7
	3:8
	3:9
	3:10
	3:11
	3:12
	3:13
	3:14
	3:15

	4
	4:1
	4:2
	4:3
	4:4
	4:5
	4:6
	4:7
	4:8
	4:9
	4:10
	4:11
	4:12
	4:13
	4:14
	4:15
	4:16
	4:17
	4:18
	4:19
	4:20
	4:21
	4:22
	4:23
	4:24
	4:25

	5
	5:1
	5:2
	5:3
	5:4
	5:5
	5:6
	5:7
	5:8
	5:9
	5:10
	5:11
	5:12
	5:13
	5:14
	5:15
	5:16
	5:17
	5:18
	5:19
	5:20
	5:21
	5:22
	5:23
	5:24
	5:25

	6
	6:1
	6:2
	6:3
	6:4
	6:5
	6:6
	6:7
	6:8
	6:9
	6:10
	6:11
	6:12
	6:13
	6:14
	6:15
	6:16
	6:17
	6:18
	6:19
	6:20
	6:21
	6:22
	6:23
	6:24
	6:25

	7
	7:1
	7:2
	7:3
	7:4
	7:5
	7:6
	7:7
	7:8
	7:9
	7:10
	7:11
	7:12
	7:13
	7:14
	7:15
	7:16
	7:17
	7:18
	7:19
	7:20
	7:21
	7:22
	7:23
	7:24
	7:25

	8
	8:1
	8:2
	8:3
	8:4
	8:5
	8:6
	8:7
	8:8
	8:9
	8:10
	8:11
	8:12
	8:13
	8:14
	8:15
	8:16
	8:17
	8:18
	8:19
	8:20
	8:21
	8:22
	8:23
	8:24
	8:25

	9
	9:1
	9:2
	9:3
	9:4
	9:5
	9:6
	9:7
	9:8
	9:9
	9:10
	9:11
	9:12
	9:13
	9:14
	9:15
	9:16
	9:17
	9:18
	9:19
	9:20
	9:21
	9:22
	9:23
	9:24
	9:25

	10
	10:1
	10:2
	10:3
	10:4
	10:5
	10:6
	10:7
	10:8
	10:9
	10:10
	10:11
	10:12
	10:13
	10:14
	10:15
	10:16
	10:17
	10:18
	10:19
	10:20
	10:21
	10:22
	10:23
	10:24
	10:25

	11
	11:1
	11:2
	11:3
	11:4
	11:5
	11:6
	11:7
	11:8
	11:9
	11:10
	11:11
	11:12
	11:13
	11:14
	11:15
	11:16
	11:17
	11:18
	11:19
	11:20
	11:21
	11:22
	11:23
	11:24
	11:25

	12
	12:1
	12:2
	12:3
	12:4
	12:5
	12:6
	12:7
	12:8
	12:9
	12:10
	12:11
	12:12
	12:13
	12:14
	12:15
	12:16
	12:17
	12:18
	12:19
	12:20
	12:21
	12:22
	12:23
	12:24
	12:25

	13
	13:1
	13:2
	13:3
	13:4
	13:5
	13:6
	13:7
	13:8
	13:9
	13:10
	13:11
	13:12
	13:13
	13:14
	13:15
	13:16
	13:17
	13:18
	13:19
	13:20
	13:21
	13:22
	13:23
	13:24
	13:25

	14
	14:1
	14:2
	14:3
	14:4
	14:5
	14:6
	14:7
	14:8
	14:9
	14:10
	14:11
	14:12
	14:13
	14:14
	14:15
	14:16
	14:17
	14:18
	14:19
	14:20
	14:21
	14:22
	14:23
	14:24
	14:25

	15
	15:1
	15:2
	15:3
	15:4
	15:5
	15:6
	15:7
	15:8
	15:9
	15:10
	15:11
	15:12
	15:13
	15:14
	15:15
	15:16
	15:17
	15:18
	15:19
	15:20
	15:21
	15:22
	15:23
	15:24
	15:25

	16
	16:1
	16:2
	16:3
	16:4
	16:5
	16:6
	16:7
	16:8
	16:9
	16:10
	16:11
	16:12
	16:13
	16:14
	16:15
	16:16
	16:17
	16:18
	16:19
	16:20
	16:21
	16:22
	16:23
	16:24
	16:25

	17
	17:1
	17:2
	17:3
	17:4
	17:5
	17:6
	17:7
	17:8
	17:9
	17:10
	17:11
	17:12
	17:13
	17:14
	17:15
	17:16
	17:17
	17:18
	17:19
	17:20
	17:21
	17:22
	17:23
	17:24
	17:25

	18
	18:1
	18:2
	18:3
	18:4
	18:5
	18:6
	18:7
	18:8
	18:9
	18:10
	18:11
	18:12
	18:13
	18:14
	18:15
	18:16
	18:17
	18:18
	18:19
	18:20
	18:21
	18:22
	18:23
	18:24
	18:25

	19
	19:1
	19:2
	19:3
	19:4
	19:5
	19:6
	19:7
	19:8
	19:9
	19:10
	19:11
	19:12
	19:13
	19:14
	19:15
	19:16
	19:17
	19:18
	19:19
	19:20
	19:21
	19:22
	19:23
	19:24
	19:25

	20
	20:1
	20:2
	20:3
	20:4
	20:5
	20:6
	20:7
	20:8
	20:9
	20:10
	20:11
	20:12
	20:13
	20:14
	20:15
	20:16
	20:17
	20:18
	20:19
	20:20
	20:21
	20:22
	20:23
	20:24
	20:25

	21
	21:1
	21:2
	21:3
	21:4
	21:5
	21:6
	21:7
	21:8
	21:9
	21:10
	21:11
	21:12
	21:13
	21:14
	21:15
	21:16
	21:17
	21:18
	21:19
	21:20
	21:21
	21:22
	21:23
	21:24
	21:25

	22
	22:1
	22:2
	22:3
	22:4
	22:5
	22:6
	22:7
	22:8
	22:9
	22:10
	22:11
	22:12
	22:13
	22:14
	22:15
	22:16
	22:17
	22:18
	22:19
	22:20
	22:21
	22:22
	22:23
	22:24
	22:25

	23
	23:1
	23:2
	23:3
	23:4
	23:5
	23:6
	23:7
	23:8
	23:9
	23:10
	23:11
	23:12
	23:13
	23:14
	23:15
	23:16
	23:17
	23:18
	23:19
	23:20
	23:21
	23:22
	23:23
	23:24
	23:25

	24
	24:1
	24:2
	24:3
	24:4
	24:5
	24:6
	24:7
	24:8
	24:9
	24:10
	24:11
	24:12
	24:13
	24:14
	24:15
	24:16
	24:17
	24:18
	24:19
	24:20
	24:21
	24:22
	24:23
	24:24
	24:25

	25
	25:1
	25:2
	25:3
	25:4
	25:5
	25:6
	25:7
	25:8
	25:9
	25:10
	25:11
	25:12
	25:13
	25:14
	25:15
	25:16
	25:17
	25:18
	25:19
	25:20
	25:21
	25:22
	25:23
	25:24
	25:25

	26
	26:1
	26:2
	26:3
	26:4
	26:5
	26:6
	26:7
	26:8
	26:9
	26:10
	26:11
	26:12
	26:13
	26:14
	26:15
	26:16
	26:17
	26:18
	26:19
	26:20
	26:21
	26:22
	26:23
	26:24
	26:25

	27
	27:1
	27:2
	27:3
	27:4
	27:5
	27:6
	27:7
	27:8
	27:9
	27:10
	27:11
	27:12
	27:13
	27:14
	27:15
	27:16
	27:17
	27:18
	27:19
	27:20
	27:21
	27:22
	27:23
	27:24
	27:25

	28
	28:1
	28:2
	28:3
	28:4
	28:5
	28:6
	28:7
	28:8
	28:9
	28:10
	28:11
	28:12
	28:13
	28:14
	28:15
	28:16
	28:17
	28:18
	28:19
	28:20
	28:21
	28:22
	28:23
	28:24
	28:25

	29
	29:1
	29:2
	29:3
	29:4
	29:5
	29:6
	29:7
	29:8
	29:9
	29:10
	29:11
	29:12
	29:13
	29:14
	29:15
	29:16
	29:17
	29:18
	29:19
	29:20
	29:21
	29:22
	29:23
	29:24
	29:25

	30
	30:1
	30:2
	30:3
	30:4
	30:5
	30:6
	30:7
	30:8
	30:9
	30:10
	30:11
	30:12
	30:13
	30:14
	30:15
	30:16
	30:17
	30:18
	30:19
	30:20
	30:21
	30:22
	30:23
	30:24
	30:25

	31
	31:1
	31:2
	31:3
	31:4
	31:5
	31:6
	31:7
	31:8
	31:9
	31:10
	31:11
	31:12
	31:13
	31:14
	31:15
	31:16
	31:17
	31:18
	31:19
	31:20
	31:21
	31:22
	31:23
	31:24
	31:25

	32
	32:1
	32:2
	32:3
	32:4
	32:5
	32:6
	32:7
	32:8
	32:9
	32:10
	32:11
	32:12
	32:13
	32:14
	32:15
	32:16
	32:17
	32:18
	32:19
	32:20
	32:21
	32:22
	32:23
	32:24
	32:25

	33
	33:1
	33:2
	33:3
	33:4
	33:5
	33:6
	33:7
	33:8
	33:9
	33:10
	33:11
	33:12
	33:13
	33:14
	33:15
	33:16
	33:17
	33:18
	33:19
	33:20
	33:21
	33:22
	33:23
	33:24
	33:25

	34
	34:1
	34:2
	34:3
	34:4
	34:5
	34:6
	34:7
	34:8
	34:9
	34:10
	34:11
	34:12
	34:13
	34:14
	34:15
	34:16
	34:17
	34:18
	34:19
	34:20
	34:21
	34:22
	34:23
	34:24
	34:25

	35
	35:1
	35:2
	35:3
	35:4
	35:5
	35:6
	35:7
	35:8
	35:9
	35:10
	35:11
	35:12
	35:13
	35:14
	35:15
	35:16
	35:17
	35:18
	35:19
	35:20
	35:21
	35:22
	35:23
	35:24
	35:25

	36
	36:1
	36:2
	36:3
	36:4
	36:5
	36:6
	36:7
	36:8
	36:9
	36:10
	36:11
	36:12
	36:13
	36:14
	36:15
	36:16
	36:17
	36:18
	36:19
	36:20
	36:21
	36:22
	36:23
	36:24
	36:25

	37
	37:1
	37:2
	37:3
	37:4
	37:5
	37:6
	37:7
	37:8
	37:9
	37:10
	37:11
	37:12
	37:13
	37:14
	37:15
	37:16
	37:17
	37:18
	37:19
	37:20
	37:21
	37:22
	37:23
	37:24
	37:25

	38
	38:1
	38:2
	38:3
	38:4
	38:5
	38:6
	38:7
	38:8
	38:9
	38:10
	38:11
	38:12
	38:13
	38:14
	38:15
	38:16
	38:17
	38:18
	38:19
	38:20
	38:21
	38:22
	38:23
	38:24
	38:25

	39
	39:1
	39:2
	39:3
	39:4
	39:5
	39:6
	39:7
	39:8
	39:9
	39:10
	39:11
	39:12
	39:13
	39:14
	39:15
	39:16
	39:17
	39:18
	39:19
	39:20
	39:21
	39:22
	39:23
	39:24
	39:25

	40
	40:1
	40:2
	40:3
	40:4
	40:5
	40:6
	40:7
	40:8
	40:9
	40:10
	40:11
	40:12
	40:13
	40:14
	40:15
	40:16
	40:17
	40:18
	40:19
	40:20
	40:21
	40:22
	40:23
	40:24
	40:25

	41
	41:1
	41:2
	41:3
	41:4
	41:5
	41:6
	41:7
	41:8
	41:9
	41:10
	41:11
	41:12
	41:13
	41:14
	41:15
	41:16
	41:17
	41:18
	41:19
	41:20
	41:21
	41:22
	41:23
	41:24
	41:25

	42
	42:1
	42:2
	42:3
	42:4
	42:5
	42:6
	42:7
	42:8
	42:9
	42:10
	42:11
	42:12
	42:13
	42:14
	42:15
	42:16
	42:17
	42:18
	42:19
	42:20
	42:21
	42:22
	42:23
	42:24
	42:25

	43
	43:1
	43:2
	43:3
	43:4
	43:5
	43:6
	43:7
	43:8
	43:9
	43:10
	43:11
	43:12
	43:13
	43:14
	43:15
	43:16
	43:17
	43:18
	43:19
	43:20
	43:21
	43:22
	43:23
	43:24
	43:25

	44
	44:1
	44:2
	44:3
	44:4
	44:5
	44:6
	44:7
	44:8
	44:9
	44:10
	44:11
	44:12
	44:13
	44:14
	44:15
	44:16
	44:17
	44:18
	44:19
	44:20
	44:21
	44:22
	44:23
	44:24
	44:25

	45
	45:1
	45:2
	45:3
	45:4
	45:5
	45:6
	45:7
	45:8
	45:9
	45:10
	45:11
	45:12
	45:13
	45:14
	45:15
	45:16
	45:17

	46
	46:1
	46:2
	46:3
	46:4
	46:5
	46:6
	46:7
	46:8
	46:9
	46:10
	46:11
	46:12
	46:13
	46:14
	46:15
	46:15
	46:16
	46:16
	46:17
	46:17
	46:18
	46:18
	46:19
	46:19


	Word Index
	1
	1 
	101 
	111 
	12 
	12(1)(b 
	12th 
	13 
	14-1-0819 
	14-1-0820 
	147 
	17th 
	18 
	1803 
	1843 
	1844 
	1848 
	1864 
	1893 
	1898 
	1899 
	18th 
	1900 
	1906 
	1907 
	1914 
	1918 
	1919 
	1940 
	1945 
	1949 
	1959 
	1982 
	1987 
	1988 
	1993 
	1996 
	1998 
	19th 

	2
	2 
	2001 
	2003 
	2004 
	2008 
	2012 
	2015 
	20th 
	235 
	2441 
	28th 

	3
	30 

	4
	4 
	46 

	5
	5 

	6
	6 
	6th 

	7
	7 
	7.4 
	7th 

	8
	8 

	9
	90 

	A
	A1607 
	ability 
	able 
	above-entitled 
	academic 
	academy 
	access 
	accomplished 
	according 
	achieved 
	acknowledge 
	acknowledged 
	acknowledges 
	acquire 
	acquired 
	acquisition 
	across 
	Act 
	acting 
	actions 
	add 
	addition 
	additional 
	address 
	addressed 
	addressing 
	administer 
	administering 
	administration 
	admitted 
	adopted 
	Affairs 
	affirm 
	against 
	age 
	aggression 
	agreement 
	agreements 
	Alfred 
	all-but-disserta 
	allied 
	allowed 
	already 
	alternative 
	although 
	amended 
	America 
	American 
	analysis 
	anarchist 
	annex 
	annexation 
	answered 
	apologies 
	apologizing 
	appeal 
	Appeals 
	APPEARANCES 
	appearing 
	appellate 
	applicable 
	application 
	applied 
	applies 
	apply 
	appreciate 
	appropriate 
	April 
	arbitration 
	area's 
	argued 
	arguing 
	argument 
	arguments 
	Army 
	Article 
	articles 
	asking 
	assert 
	assignment 
	Associates 
	Assumption 
	attached 
	attempt 
	attempted 
	attempts 
	Attorney 
	August 
	authorities 
	authority 
	avails 
	average 
	Avi 
	award 
	awarded 
	awhile 

	B
	Bachelor's 
	background 
	Baker 
	basically 
	Bay 
	bearing 
	became 
	becomes 
	begin 
	beginning 
	begins 
	behalf 
	behavior 
	Belmont 
	besides 
	Beth 
	better 
	beyond 
	bit 
	borders 
	Boston 
	boundary 
	breach 
	break 
	breaks 
	brief 
	Briefly 
	briefs 
	bringing 
	brings 
	Britain 
	brought 
	burden 

	C
	Calhoun 
	calling 
	Cambridge 
	can't 
	captain 
	CARDOZA 
	Caribbean 
	carried 
	case 
	cases 
	categorized 
	cause 
	ceded 
	centralized 
	century 
	ceremonies 
	certain 
	certify 
	chairman 
	challenge 
	Challenges 
	Channel 
	Chapter 
	Chiefs 
	choice 
	Circuit 
	citizens 
	civilian 
	civility 
	claim 
	claiming 
	clear 
	clearly 
	CLERK 
	Cleveland 
	client 
	client's 
	clients 
	coast 
	Code 
	codified 
	college 
	colleges 
	comes 
	commission 
	committed 
	committee 
	common 
	communications 
	community 
	complaint 
	complaints 
	complete 
	completed 
	comprehension 
	comprehensive 
	comprise 
	concerning 
	conclude 
	concluded 
	conclusion 
	conclusions 
	confer 
	conference 
	conferences 
	confirm 
	confirming 
	conform 
	Congress 
	Congressional 
	Congressmen 
	Connecticut 
	connection 
	conquest 
	consequences 
	considered 
	constituted 
	Constitution 
	constitutional 
	consulates 
	context 
	continue 
	continues 
	continuity 
	contracting 
	contribute 
	conventional 
	conventions 
	Corp 
	correct 
	correction 
	couldn't 
	Counsel 
	countries 
	County 
	courage 
	course 
	court 
	Court's 
	courts 
	cover 
	covered 
	Craven 
	create 
	creating 
	Crim 
	crime 
	crimes 
	criminal 
	criminally 
	CROSS 
	cross-examinatio 
	CSR 
	Cuba 
	curriculum 
	Curtiss-wright 
	customary 

	D
	D.C 
	date 
	Dated 
	David 
	deal 
	deals 
	dealt 
	Dean 
	December 
	decisions 
	defend 
	defendant 
	defendant's 
	Defendants 
	defended 
	Defender 
	defense 
	defined 
	degree 
	deliberate 
	denationalizatio 
	denationalize 
	deny 
	Department 
	dependence 
	deprivation 
	deprive 
	deprived 
	Deputy 
	despite 
	determine 
	determined 
	Dexter 
	dictum 
	diploma 
	diplomatic 
	direct 
	Direction 
	discern 
	disciplined 
	discussed 
	dismiss 
	dismissing 
	disposition 
	dispute 
	dissertation 
	dissertations 
	distinguish 
	dividing 
	doctorate 
	doctrine 
	documents 
	domestic 
	double 
	Douglas 
	Dr 
	Dudoit 
	Dudoit's 
	due 
	duly 

	E
	ea 
	earlier 
	echo 
	education 
	educational 
	educations 
	effect 
	embassies 
	embassy 
	enactments 
	Endures 
	English 
	English's 
	ensure 
	enter 
	entered 
	entirety 
	entity 
	equate 
	Especially 
	Esq 
	essentially 
	establish 
	established 
	events 
	everybody 
	everyone 
	everything 
	evidence 
	evidenced 
	evidentiary 
	exact 
	examination 
	examined 
	example 
	exams 
	excuse 
	excused 
	execute 
	executive 
	exempt 
	exercise 
	exercised 
	exercises 
	exhibit 
	exhibits 
	exist 
	existed 
	exists 
	expand 
	experience 
	expert 
	expertise 
	explain 
	explanation 
	Export 
	extinguished 

	F
	facilities 
	facts 
	factual 
	fail 
	failed 
	failure 
	fair 
	fairly 
	fall 
	Family 
	famous 
	fashion 
	February 
	feel 
	field 
	fight 
	file 
	filed 
	final 
	finally 
	fine 
	finished 
	firmly 
	Five 
	fix 
	flag 
	focusing 
	follow 
	follows 
	force 
	foregoing 
	foregone 
	foreign 
	Formal 
	formally 
	formation 
	formed 
	former 
	formerly 
	forth 
	forward 
	framework 
	France 
	Francisco 
	Freitas 
	French 
	friendly 
	Front 
	full 
	fully 

	G
	gaps 
	gave 
	genealogy 
	General 
	Geneva 
	geopolitical 
	German 
	Germans 
	Germany 
	Gitmo 
	given 
	giving 
	goes 
	gone 
	government 
	governmental 
	governments 
	graded 
	graduate 
	Grande 
	granted 
	grave 
	Greek 
	Grover 
	Guadalupe 
	Guam 
	Guantanamo 
	guess 
	guest 

	H
	Hague 
	Hamdan 
	Hamden 
	Hamsden 
	happened 
	happening 
	Harvard 
	hasn't 
	having 
	Hawaii 
	Hawaii's 
	Hawaiian 
	he's 
	hear 
	heard 
	hearing 
	HeinOnline 
	Hekili 
	hereby 
	Heyer 
	Hidalgo 
	higher 
	highest 
	Hilo 
	historical 
	history 
	Hobbes 
	holding 
	hole 
	honest 
	honesty 
	Honolulu 
	Honor 
	Honorable 
	HRPP 
	hundred 

	I
	ICA 
	identical 
	II 
	illegal 
	immunity 
	imperialism 
	impose 
	impressive 
	inaudible 
	include 
	includes 
	including 
	inclusive 
	incorporating 
	independence 
	independent 
	INDEX 
	individuals 
	information 
	inhabitants 
	inherently 
	innocence 
	insight 
	Institute 
	intact 
	interest 
	interesting 
	Intermediate 
	international 
	intervening 
	investigated 
	investigation 
	invited 
	Iolani 
	Iraq 
	Iraqi 
	irrelevant 
	Islands 
	isn't 
	issue 
	issued 
	issues 
	itself 

	J
	JAG 
	January 
	Japan 
	John 
	joinder 
	joining 
	joint 
	jointly 
	Jon 
	JOSEPH 
	Jounal 
	Journal 
	journals 
	Judge 
	judicial 
	July 
	June 
	jurisdiction 
	justice 
	justified 

	K
	Kaiama 
	Kaiama's 
	Kailua 
	Kaiula 
	Kalawe 
	Kamehameha 
	Kanalu 
	Katharina 
	Kaulia 
	Kauwila 
	kea 
	Keanu 
	Kelly 
	Kennedy 
	kinds 
	kingdom 
	Kmiec 
	known 
	kupuna 

	L
	lack 
	lacks 
	laid 
	Larsen 
	Later 
	law 
	law's 
	lawful 
	lawfully 
	lawfulness 
	laws 
	least 
	lecturer 
	lectures 
	led 
	legal 
	legality 
	legislation 
	legislations 
	legislative 
	lender 
	levels 
	liable 
	Liliuokalani 
	limitation 
	limited 
	limits 
	lit 
	literature 
	Lloyd 
	London 
	looking 
	loopholes 
	Lorenzo 
	Louisanna 
	lowered 
	Luxembourg 
	Luxembourgers 

	M
	Mahan 
	maintain 
	majority 
	making 
	mandated 
	mandates 
	Manoa 
	manuals 
	March 
	Massachusetts 
	Master's 
	material 
	materials 
	matter 
	matters 
	Matthew 
	mau 
	Maui 
	McKinley 
	means 
	meet 
	member 
	members 
	memorandum 
	memorandums 
	merely 
	met 
	Mexican 
	Mexico 
	military 
	Milner 
	mistaken 
	monarchy 
	Monday 
	morning 
	motion 
	motions 
	move 
	municipal 
	myself 

	N
	nation 
	national 
	Nations 
	Naval 
	Neal 
	necessarily 
	necessity 
	negotiations 
	neither 
	neutral 
	news 
	Nishitani 
	non-European 
	noncompliance 
	none 
	nor 
	notice 
	novel 
	November 
	Numbers 
	Nuremberg 
	NYU 

	O
	objection 
	obligated 
	obligation 
	obtaining 
	obvious 
	obviously 
	occupation 
	occupations 
	occupied 
	occupier 
	occupy 
	offered 
	office 
	officer 
	opinion 
	opportunity 
	opposition 
	oral 
	order 
	organ 
	Organic 
	orgins 
	original 
	Osorio 
	outlined 
	outside 
	overthrow 
	overthrowing 
	overthrown 

	P
	pages 
	Palace 
	paragraph 
	particular 
	particularly 
	party 
	pass 
	passed 
	passing 
	past 
	peace 
	Penal 
	perhaps 
	permanent 
	perplexing 
	personal 
	personally 
	Ph.D 
	Phelps 
	phenomenon 
	Phillipines 
	physically 
	places 
	pleadings 
	please 
	plenary 
	point 
	pointed 
	points 
	Polis 
	political 
	Politics 
	population 
	pose 
	position 
	possible 
	power 
	powers 
	precedent 
	precisely 
	predecessor 
	predicate 
	prepare 
	present 
	presentation 
	presentations 
	presented 
	presenter 
	presenting 
	presently 
	preserves 
	president 
	presidential 
	presiding 
	presumption 
	pretrial 
	prevail 
	prevailing 
	principle 
	prior 
	problem 
	Procedure 
	proceed 
	proceedings 
	process 
	professional 
	professor 
	professors 
	prominant 
	prompted 
	proper 
	properly 
	proposal 
	proposed 
	prosecute 
	prosecuted 
	Prosecuting 
	prosecution 
	prosecution's 
	prosecutions 
	prosecutor 
	prosecutor's 
	protect 
	prove 
	proved 
	proven 
	provide 
	provided 
	providing 
	provisional 
	proxy 
	public 
	publication 
	publications 
	published 
	Puerto 
	pundit 
	Purchase 
	purposes 
	pursuant 

	Q
	qualifications 
	qualified 
	Queen 
	quick 
	quickly 
	quite 
	quo 

	R
	raise 
	raised 
	ramifications 
	rate 
	reached 
	reading 
	realize 
	really 
	realm 
	reasons 
	rebut 
	receive 
	recently 
	recess 
	recognition 
	recognized 
	record 
	records 
	RECROSS 
	REDIRECT 
	refer 
	reference 
	referred 
	referring 
	reform 
	refused 
	refute 
	regalia 
	regard 
	regarding 
	regardless 
	regrettably 
	regular 
	regulate 
	regulates 
	reinforce 
	reinstate 
	relations 
	relevant 
	relies 
	relying 
	remains 
	remarks 
	report 
	Reporter 
	reports 
	representatives 
	Republic 
	request 
	requested 
	required 
	requirements 
	requires 
	research 
	researching 
	resist 
	resolution 
	resolve 
	resolves 
	resonates 
	respect 
	respectfully 
	response 
	restoration 
	restored 
	resubmitted 
	result 
	retain 
	retention 
	retired 
	review 
	Revised 
	Rico 
	rights 
	Rio 
	rise 
	risen 
	Robertson 
	Robin 
	Rousseau 
	RPR 
	rule 
	ruled 
	Rules 
	rulings 
	Rumsfeld 
	run 

	S
	Sai 
	Sai's 
	San 
	saying 
	says 
	scheduled 
	Schoffield 
	schools 
	science 
	scientist 
	seated 
	secondary 
	Secretary 
	Section 
	seize 
	seizure 
	self-declared 
	Senate 
	Senators 
	separation 
	shifts 
	showing 
	shows 
	sic 
	sign 
	signed 
	similar 
	simple 
	simply 
	situation 
	six 
	so-called 
	Social 
	sociology 
	Soifer 
	sole 
	sorry 
	sought 
	Southern 
	sovereign 
	sovereignty 
	span 
	Spanish 
	speak 
	specializing 
	specialty 
	specific 
	specifically 
	spoke 
	spoken 
	stage 
	stand 
	stands 
	start 
	state 
	State's 
	stated 
	statehood 
	statement 
	states 
	status 
	Statutes 
	stepped 
	stories 
	Street 
	Studies 
	stumbled 
	subject 
	submit 
	submitted 
	substance 
	successful 
	successfully 
	successor 
	summary 
	supplemental 
	support 
	Supreme 
	sworn 
	system 

	T
	taken 
	takes 
	Tamanaha 
	teach 
	teaching 
	teleconferenced 
	temporarily 
	temporary 
	terms 
	Territorial 
	territories 
	territory 
	test 
	testified 
	testify 
	testifying 
	testimony 
	text 
	thank 
	theirs 
	themselves 
	there's 
	therefore 
	they're 
	thing 
	though 
	throughout 
	Thursday 
	title 
	today 
	topic 
	topics 
	toward 
	transcend 
	TRANSCRIBED 
	transcript 
	transfer 
	transformed 
	transition 
	treaties 
	treaty 
	trial 
	trials 
	tribunal 
	tribunals 
	troops 
	true 
	turned 

	U
	U.S 
	Ua 
	unclear 
	undermine 
	understand 
	understanding 
	understands 
	understood 
	undisputed 
	unfair 
	unique 
	United 
	universities 
	University 
	up-to-date 
	upon 
	user 

	V
	various 
	VD 
	verified 
	version 
	versus 
	view 
	violation 
	virtue 
	vitae 
	voluntary 
	vote 

	W
	waging 
	Wailuku 
	Wainuhea 
	waiver 
	wanted 
	war 
	Washington 
	watered 
	we're 
	we've 
	week 
	west 
	what's 
	whereas 
	whereases 
	whereby 
	whether 
	who's 
	whose 
	Wilson 
	Windward 
	wish 
	withdrew 
	within 
	witness 
	WITNESSES 
	wouldn't 
	writing 
	written 
	wrong 

	Y
	yeah 
	yesterday 
	York 
	you'd 
	Young 






