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Fundamental to deciphering the Hawaiian situation is to discern between a state of peace and a
state of war. This bifurcation provides the proper context by which certain rules of international
law would or would not apply. The laws of war—jus in bello, otherwise known today as
international humanitarian law, are not applicable in a state of peace. Inherent in the rules of jus in
bello is the co-existence of two legal orders, being that of the occupying State and that of the
occupied State. As an occupied State, the continuity of the Hawaiian Kingdom has been
maintained for the past 126 years by the positive rules of international law, notwithstanding the
absence of effectiveness, which is required during a state of peace.!

The failure of the United States to comply with international humanitarian law, for over a century,
has created a humanitarian crisis of unimaginable proportions where war crimes have since risen
to a level of jus cogens. At the same time, the obligations have erga omnes characteristics—
flowing to all States. The international community’s failure to intercede, as a matter of obligatio
erga omnes, is explained by the United States deceptive portrayal of Hawai‘i as an incorporated
territory. As an international wrongful act, States have an obligation to not “recognize as lawful a
situation created by a serious breach ... nor render aid or assistance in maintaining that situation,”
and States “shall cooperate to bring to an end through lawful means any serious breach [by a State

of an obligation arising under a peremptory norm of general international law].”

The gravity of the Hawaiian situation has been heightened by North Korea’s announcement that
“all of its strategic rocket and long range artillery units ‘are assigned to strike bases of the U.S.
imperialist aggressor troops in the U.S. mainland and on Hawaii,” which is an existential threat.*
The United States crime of aggression since 1893 is in fact a priori, and underscores Judge
Greenwood’s statement, “[c]ountries were either in a state of peace or a state of war; there was no
intermediate state.””> The Hawaiian Kingdom, a neutral and independent State, has been subject to
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an illegal war with the United States for the past 126 years without a peace treaty, and thus, the
United States must begin to comply with the rules of jus in bello.

The first allegations of war crimes, committed in Hawai‘i, being unfair trial, unlawful confinement
and pillaging,® were made the subject of an arbitral dispute in Lance Larsen vs. Hawaiian Kingdom
at the Permanent Court of Arbitration (“PCA”).” Oral hearings were held at the PCA on December
7, 8 and 11, 2000. As an intergovernmental organization, the PCA must possess institutional
jurisdiction, before it can form ad hoc tribunals, in order to ensure that the dispute is international.
The jurisdiction of the PCA is distinguished from the subject-matter jurisdiction of the ad hoc
tribunal presiding over the dispute between the parties.

International disputes, capable of being accepted under the PCA’s institutional jurisdiction, include
disputes between: any two or more States; a State and an international organization (i.e. an
intergovernmental organization); two or more international organizations; a State and a private
party; and an international organization and a private entity.> The PCA accepted the case as a
dispute between a State and a private party, and acknowledged the Hawaiian Kingdom to be a non-
Contracting Power under Article 47 of the HC 1.° As stated on the PCA’s website:

Lance Paul Larsen, a resident of Hawaii, brought a claim against the Hawaiian Kingdom
by its Council of Regency (“Hawaiian Kingdom”) on the grounds that the Government of
the Hawaiian Kingdom is in continual violation of: (a) its 1849 Treaty of Friendship,
Commerce and Navigation with the United States of America, as well as the principles of
international law laid down in the Vienna Convention on the Law of Treaties, 1969 and (b)

® Memorial of Lance Paul Larsen (May 22, 2000), Larsen v. Hawaiian Kingdom, Permanent Court of Arbitration, at
para. 62-64, “Despite Mr. Larsen’s efforts to assert his nationality and to protest the prolonged occupation of his
nation, [on] 4 October 1999, Mr. Larsen was illegally imprisoned for his refusal to abide by the laws of the State of
Hawaii by State of Hawaii. At this point, Mr. Larsen became a political prisoner, imprisoned for standing up for his
rights as a Hawaiian subject against the United States of America, the occupying power in the prolonged occupation
of the Hawaiian islands.... While in prison, Mr. Larsen did continue to assert his nationality as a Hawaiian subject,
and to protest the unlawful imposition of American laws over his person by filing a Writ of Habeus [sic] Corpus
with the Circuit Court of the Third Circuit, Hilo Division, State of Hawaii.... Upon release from incarceration, Mr.
Larsen was forced to pay additional fines to the State of Hawaii in order to avoid further imprisonment for asserting
his rights as a Hawaiian subject,” (online at http://www.alohaquest.com/arbitration/memorial larsen.htm).

Article 33, 1949 Geneva Convention, IV, “Pillage is prohibited. Reprisals against protected persons and their
property are prohibited;” Article 147, 1949 Geneva Convention, IV, “Grave breaches [...] shall be those involving
any of the following acts, if committed against persons or property protected by the present Convention: ...unlawful
confinement of a protected person,... wilfully depriving a protected person of the rights of fair and regular trial
prescribed in the present Convention;” see also International Criminal Court, Elements of War Crimes (2011), at 16
(Article 8 (2) (a) (vi)—War crime of denying a fair trial), 17 (Article 8 (2) (a) (vii)-2—War Crime of unlawful
confinement), and 26 (Article 8 (2) (b) (xvi)—War Crime of pillaging).

7 Permanent Court of Arbitration Case Repository, Larsen v. Hawaiian Kingdom, PCA Case no. 1999-01 (online at
https://pca-cpa.org/en/cases/35/).

8 United Nations, United Nations Conference on Trade and Development: Dispute Settlement 15 (United Nations,
2003).

® PCA Annual Report, Annex 2, 51, n. 2. (2011) (online at https://pca-cpa.org/wp-
content/uploads/sites/6/2015/12/PCA-annual-report-2011.pdf).




the principles of international comity, for allowing the unlawful imposition of American
municipal laws over the claimant’s person within the territorial jurisdiction of the Hawaiian
Kingdom. "

From a State of Peace to a State of War

To quote the dictum of the Larsen v. Hawaiian Kingdom Tribunal, “in the nineteenth century the
Hawaiian Kingdom existed as an independent State recognized as such by the United States of
America, the United Kingdom and various other States, including by exchanges of diplomatic or
consular representatives and the conclusion of treaties.”!! As an independent State, the Hawaiian
Kingdom entered into extensive treaty relations with a variety of States establishing diplomatic
relations and trade agreements.'> According to Westlake, in 1894, the Family of Nations
comprised, “First, all European States.... Secondly, all American States.... Thirdly, a few
Christian States in other parts of the world, as the Hawaiian Islands, Liberia and the Orange Free
State.”3

To preserve its political independence, should war break out in the Pacific Ocean, the Hawaiian
Kingdom sought to ensure that its neutrality would be recognized beforehand. Hence, provisions
recognizing Hawaiian neutrality were incorporated in its treaties with Sweden-Norway (1852),'
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Spain (1863)" and Germany (1879).!¢ “A nation that wishes to secure her own peace,” says Vattel,
“cannot more successfully attain that object than by concluding treaties [of] neutrality.”"”

Under customary international law, in force in the nineteenth century, the territory of a neutral
State could not be violated. This principle was codified by Article 1 of the 1907 Hague Convention,
V (36 Stat. 2310), stating that the “territory of neutral Powers is inviolable.” According to Politis,
“[t]he law of neutrality, fashioned as it had been by custom and a closely woven network of
contractual agreements, was to a great extent codified by the beginning of the [20th] century.”®
As such, the Hawaiian Kingdom’s territory could not be trespassed or dishonored, and its neutrality
“constituted a guaranty of independence and peaceful existence.”"

“Traditional international law was based upon a rigid distinction between the state of peace and
the state of war,” says Judge Greenwood.? “Countries were either in a state of peace or a state of
war; there was no intermediate state.””?! This distinction is also reflected by the renowned jurist of
international law, Lassa Oppenheim, who separated his treatise on International Law into two
volumes, Vol. [—Peace and Vol. II—War and Neutrality. In the nineteenth century, war was
recognized as lawful if justified under jus ad bellum. War could only be waged to redress a State’s
injury. As Vattel stated, “[w]hatever strikes at [a sovereign State’s] rights is an injury, and a just
cause of war.”??

The Hawaiian Kingdom enjoyed a state of peace with all States. This state of peace, however, was
violently interrupted January 16, 1893 when United States troops invaded the Hawaiian Kingdom.
This invasion transformed the state of peace into a state of war. The following day, Queen
Lili‘uokalani, as the executive monarch of a constitutional government, in response to military
action taken against the Hawaiian government, made the following protest and a conditional
surrender of her authority to the United States. The Queen’s protest stated:

I, Liliuokalani, by the grace of God and under the constitution of the Hawaiian Kingdom,
Queen, do hereby solemnly protest against any and all acts done against myself and the
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short of active hostility, within the ports and waters of the Hawaiian Islands, and Her Majesty the Queen of Spain
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constitutional Government of the Hawaiian Kingdom by certain persons claiming to have
established a provisional government of and for this Kingdom.

That I yield to the superior force of the United States of America, whose minister
plenipotentiary, His Excellency John L. Stevens, has caused United States troops to be
landed at Honolulu and declared that he would support the said provisional government.

Now, to avoid any collision of armed forces and perhaps the loss of life, I do, under this
protest, and impelled by said force, yield my authority until such time as the Government
of the United States shall, upon the facts being presented to it, undo the action of its
representatives and reinstate me in the authority which I claim as the constitutional
sovereign of the Hawaiian Islands.”

Under international law, the landing of United States troops, without the consent of the Hawaiian
government, was an act of war. For an act of war, not to transform the state of affairs to a state of
war, that act must be justified or lawful under international law, e.g. the necessity of landing troops
to secure the protection of the lives and property of United States citizens in the Hawaiian
Kingdom. According to Wright, “[a]n act of war is an invasion of territory...and so normally
illegal. Such an act if not followed by war gives grounds for a claim which can be legally avoided
only by proof of some special treaty or necessity justifying the act.”>* The quintessential question
then is whether or not the United States troops were landed to protect American lives or were they
landed to wage war against the Hawaiian Kingdom?

According to Brownlie, “[t]he right of war, as an aspect of sovereignty, which existed in the period
before 1914, subject to the doctrine that war was a means of last resort in the enforcement of legal
rights, was very rarely asserted either by statesmen or works of authority without some stereotyped
plea to a right of self-preservation, and of self-defense, or to necessity or protection of vital
interests, or merely alleged injury to rights or national honour and dignity.”? The United States
had no dispute with the Hawaiian Kingdom, a neutral and independent State, that would have
warranted an invasion and overthrow of the Hawaiian government.

In 1993, the United States Congress enacted a joint resolution offering an apology for the
overthrow that occurred 100 years prior.® Of significance in the resolution was a particular
preamble clause, which stated: “[w]hereas, in a message to Congress on December 18, 1893,
President Grover Cleveland reportedly fully and accurately on the illegal acts of the conspirators,
described such acts as an ‘act of war, committed with the participation of a diplomatic

23 United States House of Representatives, 53" Congress, Executive Documents on Affairs in Hawai‘i: 1894-95, 586
(1895) (hereafter “Executive Documents”).

24 Quincy Wright, “Changes in the Concept of War,” 18 Am. J. Int’l. L. 755, 756 (1924).

%5 Jan Brownlie, International Law and the Use of Force by States 41 (1963).

26 107 Stat. 1510 (1993).



representative of the United States and without authority of Congress,” and acknowledged that by
such acts the government of a peaceful and friendly people was overthrown.”?’

At first read of this preamble, it would appear that the “conspirators” were the subjects that
committed the “act of war,” but that is misleading because, first, under international law, only a
State can commit an “act of war,” whether through its military and/or its diplomat; and, second,
conspirators within a country can only commit the high crime of treason, not “acts of war.” These
two concepts are reflected in the terms coup de main and coup d’état. The former is a surprise
invasion by a foreign State’s military force, while the latter is a successful internal revolt, which
was also referred to in the nineteenth century as a revolution.

In a petition to President Cleveland from the Hawaiian Patriotic League dated December 27, 1893,
its leadership, comprised of Hawaiian statesmen and lawyers, clearly articulated the difference
between a “coup de main” and a “revolution.” The petition read:

Last January [1893], a political crime was committed, not only against the legitimate
Sovereign of the Hawaiian Kingdom, but also against the whole of the Hawaiian nation, a
nation who, for the past sixty years, had enjoyed free and happy constitutional self-
government. This was done by a coup de main of U.S. Minister Stevens, in collusion with
a cabal of conspirators, mainly faithless sons of missionaries and local politicians angered
by continuous political defeat, who, as revenge for being a hopeless minority in the country,
resolved to “rule or ruin” through foreign help. The facts of this “revolution,” as it is
improperly called, are now a matter of history.?

Whether by chance or design, the 1993 Congressional apology resolution did not accurately reflect
what President Cleveland stated in his message to the Congress in 1893. Cleveland stated to the
Congress:

And so it happened that on the 16th day of January, 1893, between four and five o’clock
in the afternoon, a detachment of marines from the United States steamer Boston, with two
pieces of artillery, landed at Honolulu. The men, upwards of 160 in all, were supplied with
double cartridge belts filled with ammunition and with haversacks and canteens, and were
accompanied by a hospital corps with stretchers and medical supplies. This military
demonstration upon the soil of Honolulu was of itself an act of war (emphasis added).”’

As part of this plan, the U.S. diplomat, John Stevens, would prematurely recognize the small group
of insurgents on January 17, 1893 as if the insurgents were successful revolutionaries thereby
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giving them a veil of de facto status. In a private note to Sanford Dole, head of the insurgency,
however, and written under the letterhead of the United States legation on January 17, 1893,
Stevens penned, “Judge Dole: I would advise not to make known of my recognition of the de facto
Provisional Government until said Government is in possession of the police station.”** For the
insurgents not to be in “possession of the police station” admits they are not a government through
a successful revolution, but rather a puppet government of the U.S. diplomat. This is intervention,
which is prohibited under international law.

A government created through intervention is a puppet regime of the intervening State, and, as
such, has no lawful authority. “Puppet governments,” according to Marek, “are organs of the
occupant and, as such form part of his legal order. The agreements concluded by them with the
occupant are not genuine international agreements [because] such agreements are merely decrees
of the occupant disguised as agreements which the occupant in fact concludes with himself. Their
measures and laws are those of the occupant.”!

Customary international law recognizes a successful revolution when insurgents secure complete
control of all governmental machinery and have the acquiescence of the population. U.S. Secretary
of State Foster acknowledged this rule in a dispatch to Stevens on January 28, 1893: “’Your course
in recognizing an unopposed de facto government appears to have been discreet and in accordance
with the facts. The rule of this government has uniformly been to recognize and enter into relation
with any actual government in full possession of effective power with the assent of the people.”*
The United States policy at the time was that recognition of successful revolutionaries must include
the assent of the people. According to President Cleveland:

While naturally sympathizing with every effort to establish a republican form of
government, it has been settled policy of the United States to concede to people of foreign
countries the same freedom and independence in the management of their domestic affairs
that we have always claimed for ourselves; and it has been our practice to recognize
revolutionary governments as soon as it became apparent that they were supported by the
people. For illustration of this rule I need only to refer to the revolution in 1889 when our
Minister was directed to recognize the new government “if it was accepted by the people”;
and to the revolution in Venezuela in 1892, when our recognition was accorded on
condition that the new government was “fully established, in possession of the power of
the nation, and accepted by the people.”??

30 Letter from United States Minister, John L. Stevens, to Sanford B. Dole, January 17, 1893, W. O. Smith
Collection, HEA Archives, HMCS, Honolulu, (online at http://hmha.missionhouses.org/items/show/889).
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According to Lauterpacht, “[s]o long as the revolution has not been successful, and so long as the
lawful government ... remains within national territory and asserts its authority, it is presumed to
represent the State as a whole.”** With full knowledge of what constituted a successful revolution,
Cleveland provided a blistering indictment in his message to the Congress:

When our Minister recognized the provisional government the only basis upon which it
rested was the fact that the Committee of Safety ... declared it to exist. It was neither a
government de facto nor de jure. That it was not in such possession of the Government
property and agencies as entitled it to recognition is conclusively proved by a note found
in the files of the Legation at Honolulu, addressed by the declared head of the provisional
government to Minister Stevens, dated January 17, 1893, in which he acknowledges with
expressions of appreciation the Minister’s recognition of the provisional government, and
states that it is not yet in the possession of the station house (the place where a large number
of the Queen’s troops were quartered), though the same had been demanded of the Queen’s
officers in charge.*

I believe that a candid and thorough examination of the facts will force the conviction that
the provisional government owes its existence to an armed invasion by the United States.
Fair-minded people with the evidence before them will hardly claim that the Hawaiian
Government was overthrown by the people of the islands or that the provisional
government had ever existed with their consent.*

“Premature recognition is a tortious act against the lawful government,” explains Lauterpacht,
which “is a breach of international law.”” And according to Stowell, a “foreign state which
intervenes in support of [insurgents] commits an act of war against the state to which it belongs,
and steps outside the law of nations in time of peace.”*® Furthermore, Stapleton concludes, “[o]f
all the principles in the code of international law, the most important—the one which the
independent existence of all weaker States must depend—is this: no State has a right FORCIBLY
to interfere in the internal concerns of another State.”

Cleveland then explained to the Congress the egregious effects of war that led to the Queen’s
conditional surrender to the United States:

Nevertheless, this wrongful recognition by our Minister placed the Government of the
Queen in a position of most perilous perplexity. On the one hand she had possession of the
palace, of the barracks, and of the police station, and had at her command at least five
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hundred fully armed men and several pieces of artillery. Indeed, the whole military force
of her kingdom was on her side and at her disposal.... In this state of things if the Queen
could have dealt with the insurgents alone her course would have been plain and the result
unmistakable. But the United States had allied itself with her enemies, had recognized them
as the true Government of Hawaii, and had put her and her adherents in the position of
opposition against lawful authority. She knew that she could not withstand the power of
the United States, but she believed that she might safely trust to its justice.*’

The President’s finding that the United States embarked upon a war with the Hawaiian Kingdom,
in violation of international law, unequivocally acknowledged that a state of war in fact exists
since January 16, 1893. According to Lauterpact, an illegal war is “a war of aggression undertaken
by one belligerent side in violation of a basic international obligation prohibiting recourse to war
as an instrument of national policy.”*! However, despite the President’s admittance that the acts of
war were not in compliance with jus ad bellum—justifying war—the United States was still
obligated to comply with jus in bello—the rules of war—when it occupied Hawaiian territory.

In the Hostages Trial (the case of Wilhelm List and Others), the Tribunal rejected the prosecutor’s
view that, since the German occupation arose out of an unlawful use of force, Germany could not
invoke the rules of belligerent occupation. The Tribunal explained:

The Prosecution advances the contention that since Germany’s war against Yugoslavia and
Greece were aggressive wars, the German occupant troops were there unlawfully and
gained no rights whatever as an occupant.... [W]e accept the statement as true that the wars
against Yugoslavia and Greece were in direct violation of the Kellogg-Briand Pact and
were therefore criminal in character. But it does not follow that every act by the German
occupation forces against person or property is a crime.... At the outset, we desire to point
out that international law makes no distinction between a lawful and unlawful occupant in
dealing with the respective duties of occupant and population in the occupied territory.*

As such, the United States remained obligated to comply with the laws of occupation despite it
being an illegal war. As the Tribunal further stated, “whatever may be the cause of a war that has
broken out, and whether or not the cause be a so-called just cause, the same rules of international
law are valid as to what must not be done, [and what] may be done.”* According to Wright, “[w]ar
begins when any state of the world manifests its intention to make war by some overt act, which
may take the form of an act of war.”* In his review of customary international law in the nineteenth
century, Brownlie found “that in so far a ‘state of war’ had any generally accepted meaning it was
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a situation regarded by one or both parties to a conflict as constituting a ‘state of war.””* Thus,
Cleveland’s determination that by an “act of war, committed with the participation of a diplomatic
representative of the United States and without authority of Congress, the Government of a feeble
but friendly and confiding people has been overthrown,” * means the action was not justified, but
a state of war nevertheless ensued.

What is significant is that Cleveland referred to the Hawaiian people as “friendly and confiding,”
not “hostile.” This is a clear case of where the United States President admits to an illegal war.
According to United States constitutional law, the President is the sole representative of the United
States in foreign relations—not the Congress or the courts. In the words of U.S. Justice Marshall,
“[t]he President is the sole organ of the nation in its external relations, and its sole representative
with foreign nations.”*” Therefore, the President’s political determination, that by an act of war the
government of a friendly and confiding people was unlawfully overthrown, would not have only
produced resonance with the members of the Congress, but to the international community as well,
and thus the duty of third States to invoke neutrality.

Furthermore, in a state of war, the principle of effectiveness, that you would otherwise have during
a state of peace, is reversed because of the existence of two legal orders in one and the same
territory. Marek explains, “[i]n the first place: of these two legal orders, that of the occupied State
is regular and ‘normal,” while that of the occupying power is exceptional and limited. At the same
time, the legal order of the occupant is, as has been strictly subject to the principle of effectiveness,
while the legal order of the occupied State continues to exist notwithstanding the absence of
effectiveness.”® Therefore, “[b]elligerent occupation is thus the classical case in which the
requirement of effectiveness as a condition of validity of a legal order is abandoned.”*

Cleveland told the Congress that he initiated negotiations with the Queen “to aid in the restoration
of the status existing before the lawless landing of the United States forces at Honolulu on the 16th
of January last, if such restoration could be effected upon terms providing for clemency as well as
justice to all parties concerned.”*® What Cleveland did not know at the time of his message to the
Congress was that the Queen, on the very same day in Honolulu, had accepted the conditions for
settlement in order to return the state of affairs to a state of peace. The executive mediation began
on November 13, 1893 between the Queen and U.S. diplomat Albert Willis and an agreement was
reached on December 18, 1893.°! The President was not aware of this agreement until after he
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46 Executive Documents, at 456.

4710 Annals of Cong. 613 (1800).

48 Marek, at 102.

YId.

30 Executive Documents, at 458.

5! David Keanu Sai, “A Slippery Path Towards Hawaiian Indigeneity: An Analysis and Comparison between
Hawaiian State Sovereignty and Hawaiian Indigeneity and Its Use and Practice Today,” 10 J. L. & Soc. Challenges
(2008) 68, at 119-127.

10



delivered his message.’?> Despite being unaware, President Cleveland’s political determination in
his message to the Congress was nonetheless conclusive that the United States was in a state of
war with the Hawaiian Kingdom and was directly responsible for the unlawful overthrow of the
Hawaiian government.

Once a state of war ensued between the Hawaiian Kingdom and the United States, “the law of
peace ceased to apply between them and their relations with one another became subject to the
laws of war, while their relations with other states not party to the conflict became governed by
the law of neutrality.”* This outbreak of a state of war between the Hawaiian Kingdom and the
United States would “lead to many rules of the ordinary law of peace being superseded...by rules
of humanitarian law.”>* A state of war “automatically brings about the full operation of all the rules
of war and neutrality.” And, according to Venturini, “[i]f an armed conflict occurs, the law of
armed conflict must be applied from the beginning until the end, when the law of peace resumes
in full effect.”® “For the laws of war,” according to Koman, “continue to apply in the occupied
territory even after the achievement of military victory, until either the occupant withdraws or a
treaty of peace is concluded which transfers sovereignty to the occupant.”’

In the Tadi¢ case, the International Criminal Tribunal for the former Yugoslavia indicated that the
laws of war—international humanitarian law—applies from “the initiation of ... armed conflicts
and extends beyond the cessation of hostilities until a general conclusion of peace is reached.”®
Only by an agreement between the Hawaiian Kingdom and the United States could a state of
peace be restored, without which a state of war ensues.*® An attempt to transform the state of war
to a state of peace was made by executive agreement on December 18, 1893. President Cleveland,
however, was unable to carry out his duties and obligations under this agreement to restore the

52 Executive Documents, at 1283. In this dispatch to U.S. Diplomat Albert Willis from Secretary of State Gresham
on January 12, 1894, he stated, “Your reports show that on further reflection the Queen gave her unqualified assent
in writing to the conditions suggested, but that the Provisional Government refuses to acquiesce in the President’s
decision. The matter now being in the hands of the Congress the President will keep that body fully advised of the
situation, and will lay before it from time to time the reports received from you.” The state of war ensued.

33 Greenwood, at 45.

3 1d., at 46.

55 Myers S. McDougal and Florentino P. Feliciano, “The Initiation of Coercion: A Multi-temporal Analysis,”

52 Am. J. Int’l. L. 241, 247 (1958).

56 Gabriella Venturini, “The Temporal Scope of Application of the Conventions,” in Andrew Clapham, Paola Gaeta,
and Marco Sassoli (eds), The 1949 Geneva Conventions: A Commentary 52 (2015).

57 Sharon Koman, The Right of Conquest: The Acquisition of Territory by Force in International Law and Practice
224 (1996).

S8 ICTY, Prosecutor v. Tadié, Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction (Appeals
Chamber), § 70 (2 October 1995).

59 Under United States municipal laws, there are two procedures by which an international agreement can bind the
United States. The first is by a treaty whose entry into force can only take place after two-thirds of the United States
Senate has given its advice and consent under Article II, section 2, Clause 2 of the U.S. Constitution. The second is
by way of an executive agreement entered into by the President that does not require ratification by the Senate. See
United States v. Belmont, 301 U.S. 324, 326 (1937); United States v. Pink, 315 U.S. 203, 223 (1942); American
Insurance Association v. Garamendi, 539 U.S. 396, 415 (2003).
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situation, that existed before the unlawful landing of American troops, due to political wrangling
in the Congress.®® Hence, the state of war continued.

International law distinguishes between a “declaration of war” and a “state of war.” According to
McNair and Watts, “the absence of a declaration ... will not of itself render the ensuing conflict
any less a war.”! In other words, since a state of war is based upon concrete facts of military
action, there is no requirement for a formal declaration of war to be made other than providing
formal notice of a state’s “intention either in relation to existing hostilities or as a warning of
imminent hostilities.”®? In 1946, a United States Court had to determine whether a naval captain’s
life insurance policy, which excluded coverage if death came about as a result of war, covered his
demise during the Japanese attack of Pearl Harbor on December 7, 1941. It was argued that the
United States was not at war at the time of his death because the Congress did not formally declare
war against Japan until the following day.

The Court denied this argument and explained that “the formal declaration by the Congress on
December 8th was not an essential prerequisite to a political determination of the existence of a
state of war commencing with the attack on Pearl Harbor.”®* Therefore, the conclusion reached by
President Cleveland that by “an act of war, committed with the participation of a diplomatic
representative of the United States and without authority of Congress, the Government of a feeble
but friendly and confiding people has been overthrown,”* was a “political determination of the
existence of a state of war,” and that a formal declaration of war by the Congress was not essential.
The “political determination” by President Cleveland, regarding the actions taken by the military
forces of the United States since January 16, 1893, was the same as the “political determination”
by President Roosevelt regarding actions taken by the military forces of Japan on December 7,
1941. Both political determinations of acts of war by these Presidents created a state of war for the
United States under international law.

Foremost, the overthrow of the Hawaiian government did not affect, in the least, the continuity of
the Hawaiian State, being the subject of international law. Wright asserts that “international law
distinguishes between a government and the state it governs.”®> Cohen also posits that “[t]he state
must be distinguished from the government. The state, not the government, is the major player,
the legal person, in international law.”® As Judge Crawford explains, “[t]here is a presumption
that the State continues to exist, with its rights and obligations ... despite a period in which there

60 Sai, A Slippery Path, at 125-127.

6! Lord McNair and A.D. Watts, The Legal Effects of War 7 (1966).

2 Brownlie, at 40.

8 New York Life Ins. Co. v. Bennion, 158 F.2d 260 (C.C.A. 10th, 1946), 41(3) Am. J. Int’1 L. 680, 682 (1947).

64 Executive Documents, at 456.

%5 Quincy Wright, “The Status of Germany and the Peace Proclamation,” 46(2) Am. J. Int’l L. 299, 307 (Apr. 1952).
% Sheldon M. Cohen, Arms and Judgment: Law, Morality, and the Conduct of War in the Twentieth Century 17
(1989).
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is ... no effective, government.”®’” Crawford further concludes that “[b]elligerent occupation does
not affect the continuity of the State, even where there exists no government claiming to represent
the occupied State.”®®

The Duty of Neutrality by Third States

When the state of peace was transformed to a state of war, all other States were under a duty of
neutrality. “Since neutrality is an attitude of impartiality, it excludes such assistance and succour
to one of the belligerents as is detrimental to the other, and, further such injuries to the one as
benefit the other.”® The duty of a neutral State, not a party to the conflict, “obliges him, in the first
instance, to prevent with the means at his disposal the belligerent concerned from committing such
a violation,” e.g. to deny recognition of a puppet regime unlawfully created by an act of war.”

Twenty States violated their obligation of neutrality by recognizing the so-called Republic of
Hawai‘i and consequently became parties to the war on the side of the United States.” These States
include: Austria-Hungary (January 1 1895);’? Belgium (October 17 1894);”® Brazil (September
29, 1894);"* Chile (September 26, 1894);”> China (October 22, 1894);° France (August
31,1894);77 Germany (October 4, 1894);’® Guatemala (September 30, 1894);” Italy (September

87 Crawford, at 34. If one were to speak about a presumption of continuity, one would suppose that an obligation
would lie upon the party opposing that continuity to establish the facts substantiating its rebuttal. The continuity of
the Hawaiian Kingdom, in other words, may be refuted only by reference to a valid demonstration of legal title, or
sovereignty, on the part of the United States, absent of which the presumption remains.

88 Jd. Crawford also stated, the “occupation of Iraq in 2003 illustrated the difference between ‘government’ and
‘State’; when Members of the Security Council, after adopting SC res 1511, 16 October 2003, called for the rapid
‘restoration of Iraq’s sovereignty’, they did not imply that Iraq had ceased to exist as a State but that normal
governmental arrangements should be restore.” Id, n. 157.

8 L. Oppenheim, International Law, vol. II—War and Neutrality 401 (3rd ed., 1921).

0 1d., at 496.

7l Greenwood, at 45.

2 Austria-Hungary’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-austro-hungaryy/).

3 Belgium’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-belgium/).

74 Brazil’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-brazil/).

75 Chile’s recognition of the Republic of Hawai‘i (online at:
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-chile/).

76 China’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-china/).

7 France’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-france/).

8 Germany’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-germanyprussia/ ).

7 Guatemala’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-guatemala/).
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23, 1894);80 Japan (April 6, 1897);3! Mexico (August 8, 1894);3? Netherlands (November 2,
1894);8  Norway-Sweden (December 17,  1894);%%  Peru (September 10,  1894);%°
Portugal (December 17, 1894);8¢ Russia (August 26, 1894);%7 Spain (November 26, 1894);38
Switzerland (September 18, 1894);%° and the United Kingdom (September 19, 1894).%

“If a neutral [State] neglects this obligation,” states Oppenheim, “he himself thereby commits a
violation of neutrality, for which he may be made responsible by a belligerent who has suffered
through the violation of neutrality committed by the other belligerent and acquiesced in by him.”®!
The recognition of the so-called Republic of Hawai‘i did not create any legality or lawfulness of
the puppet regime, but rather serves as the indisputable evidence that these States violated their
obligation to be neutral during a state of war. Diplomatic recognition of governments occurs during
a state of peace and not during a state of war, unless for providing recognition of belligerent status.
These recognitions were not recognizing the Republic as a belligerent in a civil war with the
Hawaiian Kingdom, but rather under the false pretense that the republic succeeded in a so-called
revolution and therefore was the new government of Hawai‘i during a state of peace.

Obligation of the United States to Administer Hawaiian Kingdom laws

In the absence of an agreement that would have transformed the state of affairs back to a state of
peace, the state of war prevails over what jus in bello calls belligerent occupation. Article 41 of
the 1880 Institute of International Law’s Manual on the Laws of War on Land declared that a
“territory is regarded as occupied when, as the consequence of invasion by hostile forces, the State
to which it belongs has ceased, in fact, to exercise its ordinary authority therein, and the invading

80 Ttaly’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-italy/).

81 Japan’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/05/27 /recognition-of-the-republic-of-hawaii-japan/).

82 Mexico’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-mexico/).

83 The Netherlands’ recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-netherlands/).
8 Norway-Sweden’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-swedennorway/).
85 Peru’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-peru/).

8 Portugal’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-portugal/).

87 Russia’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-russia/).

88 Spain’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-spain/).

% Switzerland’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/06/recognition-of-the-republic-of-hawaii-switzerland/).
0 The United Kingdom’s recognition of the Republic of Hawai‘i (online at
https://historymystery.kenconklin.org/2008/04/05/recognition-of-the-republic-of-hawaii-britain/).

%L Oppenheim, at 497.
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State is alone in a position to maintain order there.” This definition was later codified under Article
42 of the 1899 Hague Convention, II, and then superseded by Article 42 of the HC IV, which
provides that “[t]erritory is considered occupied when it is actually placed under the authority of
the hostile army. The occupation extends only to the territory where such authority has been
established and can be exercised.” Thus, effectiveness is at the core of belligerent occupation.

Article 43 of the 1907 HC 1V provides that “[t]he authority of the legitimate power having in fact
passed into the hands of the occupant, the latter shall take all the measures in his power to restore,
and ensure, as far as possible, public order and safety, while respecting, unless absolutely
prevented, the laws in force in the country.” The “text of Article 43,” according to Benvenisti,
“was accepted by scholars as mere reiteration of the older law, and subsequently the article was
generally recognized as expressing customary international law.”? Graber also states, that
“nothing distinguishes the writing of the period following the 1899 Hague code from the writing
prior to that code.”? The United States government also recognizes that this principle is customary
international law that predates the Hague Conventions.

The Hague Convention clearly enunciated the principle that the laws applicable in an
occupied territory remain in effect during the occupation, subject to change by the military
authorities within the limits of the Convention. Article 43: ... This declaration of the Hague
Convention amounts only to a reaffirmation of the recognized international law prior to
that time.”*

The administration of occupied territory is set forth in the Hague Regulations, being Section III of
the HC IV. According to Schwarzenberger, “Section III of the Hague Regulations ... was
declaratory of international customary law.”* Also, consistent with what was generally considered
the international law of occupation, in force at the time of the Spanish-American War, the “military
governments established in the territories occupied by the armies of the United States were
instructed to apply, as far as possible, the local laws and to utilize, as far as seemed wise, the
services of the local Spanish officials.”® Many other authorities also viewed the Hague
Regulations (HC IV) as mere codification of customary international law, which was applicable at
the time of the overthrow of the Hawaiian government and subsequent occupation.”” Commenting
on the occupation of the Hawaiian Kingdom, Dumberry states,

92 Eyal Benvenisti, The International Law of Occupation 8 (1993).

93 Doris Graber, The Development of the Law of Belligerent Occupation: 1863-1914 143 (1949).

%4 Opinion on the Legality of the Issuance of AMG (Allied Military Government) Currency in Sicily, Sept. 23, 1943,
reprinted in Occupation Currency Transactions: Hearings Before the Committees on Appropriations Armed Services
and Banking and Currency, U.S. Senate, 80" Congress, First Session, 73, 75 (Jun. 17-18, 1947).

95 Georg Schwarzenberger, “The Law of Belligerent Occupation: Basic Issues,” 30 Nordisk Tidsskrift Int’1 Ret 11
(1960).

% Munroe Smith, “Record of Political Events,” 13(4) Pol. Sci. Q. 745, 748 (1898).

97 Gerhard von Glahn, The Occupation of Enemy Territory: A Commentary on the Law and Practice of Belligerent
Occupation 95 (1957); David Kretzmer, The Occupation of Justice: The Supreme Court of Israel and the Occupied
Territories 57 (2002); Ludwig von Kohler, The Administration of the Occupied Territories, vol. I, 2 (1942); United
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[TThe 1907 Hague Convention protects the international personality of the occupied
[s]tate, even in the absence of effectiveness. Furthermore, the legal order of the occupied
[s]tate remains intact, although its effectiveness is greatly diminished by the fact of
occupation. As such, Article 43 of the 1907 Hague Convention IV provides for the co-
existence of two distinct legal orders, that of the occupier and the occupied.”

The hostile army, in this case, included not only United States armed forces, but also its puppet
regime that was disguising itself as a “provisional government.” As an entity created through
intervention, this puppet regime existed as an armed militia that worked in tandem with the United
States armed forces under the direction of the U.S. diplomat John Stevens. Furthermore, under the
rules of jus in bello, the occupant does not possess the sovereignty of the occupied State and
therefore cannot compel allegiance.” To do so would imply that the occupied State, as the subject
of international law and whom allegiance is owed, was cancelled and its territory unilaterally
annexed into the territory of the occupying State. International law would allow this under the
doctrine of debellatio.

Debellatio does not apply to the Hawaiian situation because President Cleveland determined that
the overthrow of the Hawaiian government was unlawful and, therefore, this determination does
not meet the test of jus ad bellum. As an illegal war, the doctrine of debellatio was precluded from
arising. That is to say, debellatio is conditioned on a legal war. According to Schwarzenberger,
“[i]f, as a result of legal, as distinct from illegal, war, the international personality of one of the
belligerents is totally destroyed, victorious Powers may ... annex the territory of the defeated State
or hand over portions of it to other States.”!® Furthermore, as Craven states:

It should be pointed out, however, that even if annexation/ conquest was generally regarded
as a mode of acquiring territory, US policy during this period was far more sceptical of
such practice. As early as 1823 the US had explicitly opposed, in the form of the Monroe
Doctrine, the practice of European colonization 56 and in the First Pan-American
Conference of 1889 and 1890 it had proposed a resolution to the effect that ‘the principle
of conquest shall not... be recognised as admissible under American public law’. It had,

States Judge Advocate General's School Tex No. 11, Law of Belligerent Occupation 2 (1944), (stating that “Section
IIT of the Hague Regulations is in substance a codification of customary law and its principles are binding
signatories and non-signatories alike”).

8 Dumberry, at 682.

% Article 45, 1899 Hague Convention, 11, “Any pressure on the population of occupied territory to take the oath to
the hostile Power is prohibited;” see also Article 45, 1907 Hague Convention, IV, “It is forbidden to compel the
inhabitants of occupied territory to swear allegiance to the hostile Power.” On January 24, 1895, the puppet regime
calling itself the Republic of Hawai‘i coerced Queen Lili‘uokalani to abdicate the throne and to sign her allegiance
to the regime in order to “save many Royalists from being shot” (William Adam Russ, Jr., The Hawaiian Republic
(1894-98) And Its Struggle to Win Annexation 71 (1992)). As the rule of jus in bello prohibits inhabitants of
occupied territory to swear allegiance to the hostile Power, the Queen’s oath of allegiance is therefore unlawful and
void.

100 Georg Schwarzenberger, International Law as applied by International Courts and Tribunals. Vol. I1: The Law
of Armed Conflict 167 (1968).
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furthermore, later taken the lead in adopting a policy of non-recognition of ‘any situation,
treaty, or agreement which may be brought about by means contrary to the covenants and
obligations of the Pact of Paris of August 27, 1928’ (the ‘Stimpson Doctrine’) which was
confirmed as a legal obligation in a resolution of the Assembly of the League of Nations
in 1932. Even if such a policy was not to amount to a legally binding commitment on the
part of the US not to acquire territory by use or threat of force during the latter stages of
the 19th Century, there is room to argue that the doctrine of estoppel might operate to

prevent the US subsequently relying upon forcible annexation as a basis for claiming title

to the Hawaiian Islands.!?!

When United States troops were removed from Hawaiian territory on April 1, 1893, by order of
President Cleveland’s special investigator, James Blount, he was not aware that the provisional
government was a puppet regime. As such, they remained in full power where, according to the
Hawaiian Patriotic League, the “public funds have been outrageously squandered for the
maintenance of an unnecessary large army, fed in luxury, and composed entirely of aliens, mainly
recruited from the most disreputable classes of San Francisco.”!?

After the President determined the illegality of the situation and entered into an agreement with
Queen Lili‘uokalani to reinstate the executive monarch, the puppet regime refused to give up its
power. Despite the President’s failure to carry out the agreement of reinstatement and to ultimately
transform the state of affairs to a state of peace, the Hawaiian situation remained a state of war and
the rules of jus in bello continued to apply.

When the provisional government was formed, through intervention, it only replaced the executive
monarch and her cabinet with insurgents calling themselves an executive and advisory councils.
With the oversight of United States troops, all Hawaiian government officials remained in place
and were coerced into signing oaths of allegiance to the new regime.'® This continued when the
American puppet changed its name to the so-called Republic of Hawai‘i on July 4, 1894 with alien
mercenaries replacing American troops.

During the Spanish-American War, under the guise of a Congressional joint resolution of
annexation, United States armed forces physically reoccupied the Hawaiian Kingdom on August
12, 1898. According to the United States Supreme Court, “[t]hough the [annexation] resolution
was passed July 7, [1898] the formal transfer was not made until August 12, when, at noon of that

101 Matthew Craven, Continuity of the Hawaiian Kingdom 12 (2002) (online at
https://hawaiiankingdom.org/pdf/Continuity Hawn Kingdom.pdf).

192 Executive Documents, at 1296.

103 1d., at 211, “All officers under the existing Government are hereby requested to continue to exercise their
functions and perform the duties of their respective offices, with the exception of the following named person:
Queen Liliuokalani, Charles B. Wilson, Marshal, Samuel Parker, Minister of Foreign Affairs, W.H. Cornwell,
Minister of Finance, John F. Colburn, Minister of the Interior, Arthur P. Peterson, Attorney-General, who are hereby
removed from office. All Hawaiian Laws and Constitutional principles not inconsistent herewith shall continue in
force until further order of the Executive and Advisory Councils.”
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day, the American flag was raised over the government house, and the islands ceded with
appropriate ceremonies to a representative of the United States.”!%* Patriotic societies and many of
the Hawaiian citizenry boycotted the ceremony and “they protested annexation occurring without
the consent of the governed.”!%

Marek asserts that, “a disguised annexation aimed at destroying the independence of the occupied
State, represents a clear violation of the rule preserving the continuity of the occupied State.”!%
Even the U.S. Department of Justice in 1988, opined, it is “unclear which constitutional power
Congress exercised when it acquired Hawaii by joint resolution.”'®” Then in 1900, the Congress
renamed the Republic of Hawai‘i to the Territory of Hawai‘i under An Act To provide a

government for the Territory of Hawai i.”'%8

Extraterritorial Application of United States Municipal Laws

Further usurping Hawaiian sovereignty, the Congress, in 1959, renamed the Territory of Hawai‘i
to the State of Hawai‘i under An Act To provide for the admission of the State of Hawai ‘i into the
Union.'"” These Congressional laws, which have no extraterritorial effect, did not transform the
puppet regime into a military government recognizable under the rules of jus in bello. The
maintenance of the puppet also stands in direct violation of customary international law in 1893,
the 1907 HC 1V, and the GC IV. The governmental infrastructure of the Hawaiian Kingdom
continued as the governmental infrastructure of the State of Hawai‘i.

It is also important to note, for the purposes of jus in bello, that the United States never made an
international claim to the Hawaiian Islands through debellatio. Instead, the United States, in 1959,
falsely reported to the United Nations Secretary General that “Hawaii has been administered by
the