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Arbitration — Constitution — Permanent Court of Arbitra.
tion—Optional Rules for Arbitrating Differences between
Two Parties of which Only One is a State—UNCITRAL
Rules—Whether available for disputes of a non-commercial,
non-contractual character

Arbitration—Nature of arbitral proceedings—Jurisdiction—
Requirement of a justiciable dispute—Purpose of tribunal to
decide disputes, not to answer abstract questions—Whether
arbitral tribunal entitled to decide issue where the very sub-
Jject matter is the rights and obligations of a State not party
to the proceedlngs

Arbltratlon—Procedure—Power of trlbunal to determine
procedure—Whether parties can override procedural deci-
sions of tribunal by agreement

States—Exiétence—Recognition—-—Continuity——-Extinction—

Hawaiian Kingdom—Whether a State during the nineteenth
century—Annexation by United States of America—Whether
Hawaiian Kingdom extinguished thereby—Whether annexa-
tion valid—Whether arbitral tribunal entitled to determine
that question in the absence of the United States of America

LARSEN o.- THE Hawarian KiNngpDoM'

1

Arbitration Tribunal” 5 Eebruary 2001
(Crawford," President; Grlfﬁth and Greenwood Members)

SUMMARY: The factss—The claimant was a resident of Hawaii. By an
agreement’ expressed to be concluded between the claimant and “the Hawaiian
Kingdom by its Council of Regency” (“the Hawaiian Kingdom”), the parties
agreed to submit to arbitration in accordance with the Permanent Court of
Arbitration Optional Rules for Arbitrating Differences between Two Parties of
which Only One is a State a claim that the Hawaiian Kingdom was in vio-
lation of the Treaty of Friendship, Commerce and Navigation, 1849, between
the Hawaiian Kingdom and the United States of America, the principles of
international law and international comity by “allowing the unlawful imposi-
tion of American municipal laws over claimant’s person within the territorial

! The claimant was represented by Ninia Parks; the respondent was represented by David Keanu
Sai, agent, Peter Umialiloa Sai, first deputy agent, and Gary Victor Dubin, second deputy agent

and counsel.

* Conducted under the auspices of the Permanent Court of Arbitration.
® See Part 2 of the Award, p: 569 below.
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jurisdiction of the Hawaiian Kingdom”. Following a requisition made by the
International Bureau of the Permanent Court of Arbitration, the Arbitration
Agreement was amended by substituting the UNCITRAL Arbitration Rules
for the Optional Rules. The Tribunal was constituted on that basis. Under a
Spemal Agreement the parties provided that: :

The Arbltral Trlbunal is asked to determlne on the. ba51s of the- Hague
Conventions TV and V of 18 October 1907, and the rules and principles of
international law, whether the rights of the Clalmant under international law
as a Hawaiian subject are being violated, and, if so, does he have any redress
against-the Respondent Government of the Hawauan ngdom

In his written’ submlssmns, the claimant maintained that the Hawaiian King-
dom had been a State in international law during the nineteenth century and
that the annexation of the Hawaiian Kingdom by the United States of America
in 1898 had been unlawful and invalid. Accordingly, he submitted, the Hawai-
ian Kingdom still existed and its government had a duty to kim to, prevent
the application to him of United States law and the.denial of his status as a
Hawaiian citizen. The respondent also maintained that the Hawaiian King-
dom still existed in international law and contended that the claimant’s rlghts
under international law were being violated but that he had no redress agamst
the Government of the Hawaiian Klngdom for those violations.” The parties
requested that the Tribunal give an award in two stages, the first of which
was “to result in an award on the verification of the dominion of the Hawai-
ian ngdom in the course of which the Tribunal was to “decide territorial
sovereignty in accordance with the principles, rules and practices of i interna-
tional law”.

In the light of these submissions, the Tribunal issued a Procedural Order;’
in which it asked the parties to address (a) whether there was a legal dispute
between the parties within the meaning of the UNCITRAL Rules; (b) whether
there was a real dispute between the parties to the arbitration; and (c) whether,
in the light of the principle laid down by the International Court of Justlce
in the Case concerming Monetary Gold,’ the Case concerning Certain Phosphate Lands on
Nauru,” and 'the Case concerning East Tirior,* any dispute which might exist was
one over which the Tribunal could exercise jurisdiction in the absence of the
United States of America. The parties submitted further written argument and
oral hearings were held on these questions.

Held (unanimously):—There was no dispute between the parties capable of
submission to arbitration and, in any event, the Tribunal was precluded from
the consideration of the issues raised by the parties by reason of the fact that
the United States of America was not a party to the proceedings and had not
consented to them.

(1) The Tribunal having been constituted under the UNCITRAL Rules it
was unnecessary to determine whether the case could have come within the
scope of the Optiona_l Rules (paras..8.1-8.8).

v

* The submissions of the p'1rt1cs are sct out In Part 5 of the Award,.p. 572 below. See also
para. 7.4 and Annexures 1 and 2, pp. 581, 598 and' 610 below.
® Procedural Order No 3 (1 7Ju1y 2000) para. 6.2, p. 575 below
° 21 ILR 399. T97ILR1 * 105 ILR 226.
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(2) The status of the Hawaiian Kingdom would arise, directly or indirectly, if
the Tribunal were to.seek to resolve on the merits the matters raised-for. decision
by the parties. It was not possible for the Tribunal to avoid this question by pro-
ceeding, as the parties had invited it to do, on the basis of an agreement between
the parties regarding the status of the Hawatian Kingdom (paras. 9.1:9.3).

(3) The UNCITRAL Rules were essentially non-prescriptive and non-
coercive and provided for ‘their: variation. Although primarily drawn up for
commercial contract disputes, they could be applied to an agreement to arbi-
trate’a'non-contractual dispute if the parties so agreed as they had done’in the
present case (paras. 10.1-10.10): ‘

{4) The function of international arbitral tr1bunals in conténtious proceedmgs
was to determine disputes between the parties, not to make abstract rulings. Tt
followed that in order for thé Tr1bunal to proceed there had to be a legal
dispute’ aetually arising between the partles which was 1n existence at the time
of the proceedlngs and had not become moot It was not the function of an
international arbitral tribunal to decide purely h1st0r1cal issues or controversies
bearmg no relat1on to the rlghts and obllgatlons of the parties‘at the time of the
decision, Tt was not sufficient that the partles agreed that there was a drspute
between them (paras. 11.3-11.7).

(5) It was a well- established prmc1ple that an 1nternat1onal tr1bunal could not
decide a dispute if the very subject matter of the decision would be the rights
or obhgatrons of a State which was not party t6 the proceedmgs Although
formulated in the context of proceedlngs between States in the International
Court of Justice, thé principle was of wider apphcatlon reﬂectlng the consensual
basis of the Jurisdiction of 1nternat10nal tr1bunals and 1t was apphcable n the
present case (paras. 11.8-11.24):

(6) There was no d1spute between the parties on which the Tribunal could
adjudicate. If the dispute ‘was defined without reference to the actions of the
United States of America and ‘the legahty of its presenee in Hawaii, it had
to be réducéd to an abstract quéstion”'6n which no real, Just1c1able dispute
existed., If, on thé other hand, the dispute was defined in'terms of whether the
respondent had failéd fo protect the cldimant, then it could not be determined
without an evaluation of the lawfulness of the United Statés’ actions which
were said to have given rise fo a duty of proteetlon In that case, the actions of
the United States of Amerlca would be the Very subject matter of the dispute
(paras. 12.1-12.19). i ,

1, e

, The followmg is the text, of the Award:
CAwARD )
T/ze Partzes - ‘ R

l 1 The clalmant is Lance Paul Larsen a resident of Hawan His
address is stated in the Notice of Arbitration of 8 November 1999 to be
PO Box 87, Mountain View, Hawar’i. The cla1mant was represented by
Ms Ninia Parks as counsel and agent." '

1.2 In the Notice of Arbitration of 8 N ovember 1999 ‘the respondent
is expressed to be “the Hawaiian Klngdom by its Council of Regency
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Without preJud1ce to any questlons of substance; the respondent w1ll be
referred to in this award as “the Hawaiian Kingdom”. :

1.3 The respondent is represented by Mr David Keanu Sai as agent,
by Mr Peter Umialiloa Sai as first deputy agent and by Mr Gary Victor
Dubin as second deputy agent and counsel. The address of the respon-
dent is stated as PO Box 2194 Honolulu, Hawai’i.

9. Agreement to Arbztmte

2.1 In Terms of Agreement expressed to be Concluded between the
claimant and the Hawaiian Kingdom by its Council of Regency and exe-
cuted-on 30 October 1999 by Ms Parks, as attorney for the claimant; and
by. Mr Dubin, as attorney for the Hawaiian-Kingdom (the Arbltrat1on
Agreement), it was agreed as follows: - ‘

YOCL FUNDAME’NTAL PROVISIONS

‘ ‘Articlé 1

1. The Part1es agree to subm1t the followmg dlspute alleged in the Complamt
for Injunctwe Relief filed on August 4, 1999, to final and binding arbltratlon
in accordance w1th thé Permanent Court of Arbitration Optional ; Rules for
Arbitrating D1sputes between Two Parties of Wl'llCh Only One Isa State, as 1n
effect on the date of this agreement:

a. Lance Paul Larsen, a Hawaiian subject, alleges that the Government of the

Hawaiidn Klngdom is in ‘Continual violation of its 1849 Treaty' of Friend-
- shrp, Commerce and Navigation ‘with the United States of America, and in

violation of the principles: of international law laid [down] in thé:Vienna

Convention on the Law of Treaties, 1969, by allowing the unlawful imposi-

tion of American municipal laws over clalmant s person within the territorial

' _]quSdlCtlon of the Hawaiian Kingdori. '

b. Lance Paul Larsen, a Hawaiian _subject, ‘alleges. that the ‘Government of
" the Hawaiian Krngdom is also in continual violation of the pririciples of
international cornity by allowing the unlawful 1mpos1t10n of American mu-
mclpal laws over the cla1mant s person w1th1n the terrrtorlal Jurlsd1ct1on of

' thi¢ Hawaiidn Kingdom. ",

9. The Partles comimit themselves o ablde by the dec1s10n of the Arbrtral
Tribunal, . . . :

, IL. ARBITRATION N
e o, Artzcle? . RN
1. The Arbitral Trlbunal shall sit at the Permanent Court of Arbltrat1on at
The Hague, the Netherlands.”© ™ te
2. The Arbitral Tribunal shall consist of one arbltrator t be choset by Keoni
Agard, Esq’, 2 Hawaiian national, who shall select the Arbitral Tribunal in con-
formity with Article 6, section 3 of the Optlonal Rules for Arbltratmg D1sputes
between Two Parties of which Only One Is a'State.
" 3. The Intérnational Bureau of the Permanent-Court of* Arbitration at The
Hague shall act as a channel of communications between the parties and the



570 PERMANENT COURT:OF ARBITRATION

Arbi.tral Tribunal, and provide secretariat including; inter alia, arranging for
hearing rooms and stenographic or electronic records of hearings.

‘ " Article 3 )
. 1. The Arbitral ‘Tr‘i‘bu‘nal is r@quésted to provide rulings in two stages, in
accordance with International law and Hawaiian Kingdom law.

2. The first stage shall result in an award on the verification of the dominion
of the. Haw_anan Kingdom. The Arbitral Tribunal shall decide territoria]
sovereignty in accordance with the principles, rules and practices of interna-
tional law applicable to the matter, and on the basis, in particular, of historic
titles. - ' e Y '

- 3. The second stage shall résult in an award of the dispute specified in section’

1{a} and 1(b) of article 1 above. The Arbitral Tribunal shall decide taking into ac-
count the opinion that it will have formed on questions of territorial sovereignty,
the Vienna Convention on the Law of Treaties, 1969, and any other pertinen;
factors. N

4. The Arbitral Tribunal can consult experts of its choice.

2.2 By a Notice of Arbitration dated 8 November 1999 executed by
Ms Parks, expressed as made pursuant to Article 8 of the Arbitration
Agreement and addressed t6 various persons identified as members of the

. Council of Regency of the Hawaiian Kingdom, the claimant requested

the initjation of arbitral proceedings at “the facilitiés of the Permanent
Court of Arbitration in The Hague”. The Notice of Arbitration was ex-
pressed to be “a demand pursuant to Article 3, Section 1 of the Perma-
nent Court of Arbitration Optional Rules For Arbitrating Disputes Be-
tween Two Parties Of Which Only One Is a-State” (the Optional Rules).
2.3 In the Notice of Arbitration the dispute was expressed in the
following terms: oL T
3. This dispute arises out of the 1849 Treaty of Friendship, Commerce and
Navigation, (hereinafter referred to as “the 1849 Ireaty”) which was signed
and ratified by both the United States of America and the Hawaiian Kingdom
(A true and correct copy, of the 1849 Treaty is attached hereto as “Exhibit 27).
The Claimant in this case, Mr Larsen, alleges and submits to arbitration, that the
Hawaiian Kingdom is in continual violation of both the 1849 Treaty between
the Hawaiian Kingdom and the United States of America, and of international
law principles as set forth in the Vienna Convention On The Law Of Treaties
(hereinafter referred to as “the Vienna Convention”) which was concluded in
Vienna on May 23, 1969 and ratified by the Hawaiian Kingdom on July 15, 1999
{true and correct copies of the Vienna Convention and the Hawaiian Kingdom’s
Ratification of the Vienna Convention are-attached hereto as “Exhibit 3” and
“Exhibit 4”. respectively) by allowing the continued unlawful imposition and
enforcement of American municipal laws within the territorial jurisdiction of
the Hawaiian Kingdom. . ., e -
4. Mr Larsen has already served an illegally imposed jail sentence resulting
directly from the continued unlawful imposition and enforcement of American
municipal laws within the Hawaiian Kingdom. Mr Larsen is also currently fac-
ing more jajl time for the same reasons. In order to avoid further jail sentencing,
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and in order to halt the continual imposition and.enforcement of American
municipal laws over himself, Mr Larsen hereby requests, as Claimant in, this
case, from the Arbitral Tribunal to be hereafter .convened at the Permanent
Court of Arbitration an award in two stages. In the first stage, Claimant requests
an award verifying the territorial dominion of the Hawaiian Kingdom. In this
first stage, the Arbitral Tribunal shall decide and determine-the territorial do-
iinion of the Hawaiian Kingdom under all applicable international principles,
rules and practices. S ' P
5. In the second stage, Claimant requests an award verifying that the
Hawaiian Kingdom is in continual violation of the 1849 Treaty, principles of
international law set forth in the 1969 Vienna Convention and principles of in-
ternational comity by allowing the unlawful imposition of American municipal
Jaws over,Claimant’s person, within the territorial jurisdiction of the Hawaiian
Kingdom. As set forth in the said Arbitration Agreement, the Arbitral Tribunal
shall sit at the Permanent Court.of Arbitration in The Hague, The Netherlands.

2.4 Clause 6 of the Notice of Arbitration stated that the Arbitral
Tribunal should consist of one arbitrator to be chosen by Keoni
Agard, Esq., stated to be a Hawaiian national resident in Hawai’1 (the
Appointing Authority). - S

'9.5 By an Amendment to the Special Agreement dated 28 February
2000 the parties agreed that the Arbitral Tribunal should comprise three
arbitrators, one to be chosen by each party through the Appointing
Authority with the two arbitrators so appointed choosing the presiding
arbitrator. " - o ‘ o

3. Application of the UNCITRAL Rules

3.1 Following a requisition made by the International Bureau of
the Permanent Court of Arbitration to the Appointing Authority on
3 December 1999, a First Amendment to Notice of Arbitration of even
date, signed by Ms Parks on behalf of the claimant and by Mr Dubin
on behalf of the Hawaiian Kingdom, amended the Notice of Arbitra-
tion and the Arbitration Agréement by substituting the “UNCITRAL
Arbitration Rules As At Present In Force” (the UNCITRAL Rules) for
the PCA Optional Rules as the governing rules for the arbitration.

3.2 By a further Special Agreement made on 25 January 2000, signed
by Ms Parks on behalf of the claimant and Mr Sai as agent for the
Hawaiian Kingdom, the parties agreed on several procedural matters
for the arbitration, including, under Article IV, confirmation that the
UNCITRAL Rules apply. : . '

3.3 Under Article II of the Special Agreement the issue to be deter-
mined in the arbitration was defined as follows: , :

TheArbitral Tribunal is asked to determine, on the basis of the Hague Conven-
tions IV and V of 18 October 1907; and'the rules and principles of international
law, whether the rights of the Claimant under international law as a Hawaiian
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subject are being violated, and if so, does he have any redress against the
Respondent Government of the Hawaitan Kingclomp

'3.4 Artlcle ‘6 of the Arbitration Agreement further provided:

Nothlng in this Agreement can be mterpreted as being detrlmental to the lega]
positions or the rights of each Party with respect to the questions submitted to
the Arbitral Tribunal, nor can affect or, prejudice the decision of the Arbitra]
Tribunal or the consrderanns or grounds on Wthh that decision is based.

4— Comtttutwn (y‘ t/ze Tribunal and Secretanat Services -

4~ 1. In Aprll 2000 the Appo1nt1ng Authorlty appornted each of
Dr Gavan Griffith QC and Professor Christopher J. Greenwood QQ as
members of the Tribunal. After consultation, those two members of the
Tribunaljointly appointed ProfeSsor_]ames Crawford SC as the President
of the Tribunal.

4.2 The appointment of the Trlbunal and the terms of that appoint-
ment were advised by the, Appomtlng Author1ty to the Secretary of the

~Tribunal by letter of 28 May 2000. The parties acknowledged the con-

stitution of the Tribunal by their letter of 9 June 2000 to the Permanent

‘Bureau of the” Permanent Court of Arbitration.

4.3 Pursuant to the agreernent of the parties in clause 6 of the
Arb1trat10n Agreement, and as finally expressed in the Amendment to the
Special Agreement, the International Bureau of the Permanent Court

‘of Arbitration was appointed to provide secretariat services and facilities

for the arbitration. Ms Phyllis Pieper Hamilton, First Secretary of the
Permanent Court of Arbitration, has served as secretary of the Tribunal.

5 Pre—hedring: Prbb'editrdl Issues

5.1 By their successive agreernents the parties made rather detailed
provisions concerning procedural matters of the sort more commonly
directed by procedural orders made by an Arbitral Tribunal after consul-
tation with the parties. In addition, the Tribunal pursuant to Article 15(1)
of the UNCITRAL Rules gave a ser1es of directions as to the procedure
to be followed.

5.2 Pursuant to the terms of the agreement between the parties and the
Procedural Orders made by the Tribunal pleadings were filed as follows

Claimant’s Memorial 22 May 2000;

Memorial Hawaiian Kingdom 25° May 2000,

Claimant’s Counter-Memorial 22 June 2000; and

‘Hawaiian Kingdom’s Counter-Memorial 22 June 2000. ‘

The pleadings were supported by a substantial number of anriexures,
including many primary sources of the history of the Hawaiian islands.

5.3 The claimant’s submissions in hlS Memorial requested the Tri-
bunal to adjudgé and.declare:
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Mr Larsen’s rights as an Hawaiian subject are being violated under international
law as a fesult of the prolonged occupatlon of the Hawanan Islands by the United
States of America.

Mr Larsen does have redress agarnst the Respondent Government of the
Hawaiian Kingdom; as:his government has obligations and duties to protect
thé-rights of Hawaiian subjects even in times of war.and occupation:

The claimant also asked the Tribunal “to comment on what types of
redress” might be available to him. .

5.4, Fach of the Hawaiian Kingdom’s Memonal and Counter—
Memorial maintained submissions that the Tribunal declare:

The Claimant s rights, as a Hawaiian subJect are being violated under iriter-
national law;

The Cla1mant doesnothavé a r1ght to redress agalnst the Hawanan ngdom
Government for these violations; and

The Party resp0n51ble for the v1olat10n of the Cla1mant s rights asa Hawanan
subject is the United States Government.

5.5 In his Counter-Memorial dated 23 June 2000 the clalmant en-
larged on his response to the Hawaiian Kingdom’s Memorial in the
following terms:

Chapter 1
Issues agreed upon by the partzes
Both partles have acknowledged that the r1ghts of the Claimant are being vio-
lated under international law.

. Both parties have also acknowledged that the pr1mary cause of these mJurles
is the prolonged occupatlon of the Hawaiian Islands by the United States of
America. -

Both parties have also acknowledged that the Respondent Government of
the Hawaiian Kingdom does have an obligation to protect the rights of the
Claimant, Mr Larsen, as a Hawaiian subject. Specifically the Government of
the Hawaiian Kingdom acknowledged that

The Hawaiian. Kingdom Government was _established by its soverelgn to
acknowledge and protect the rights of its citizenry, This protection covers the
acts of States at war within the territory of the Kingdom.

Chapter 1 S
Issue in Dispute: C
Respondent’s Liability for Claimant’s injuiries

r

The primary issue in contention between the parties is that of the liability of
the Respondent Govérnment of the Hawaiian ngdom towards the Cla1mant
with respect to his injuries.

As summarized in Claimant’s Memorial, it is Claimant’s position that the
Respondent Government of the Hawaiian Kingdom has a duty to protect
Claimant’s rights as a Hawaiian subject, even in times of war and occupation.
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It is Claimant’s position that although the United States of America is pri-
marlly liable to the-Claimant for his i lnjurles the Government of the Hawaiian
Kingdom can also be held liable for these injuries, to the extent that the Goverp.-
ment of the Hawaiian Kingdom has not fulfilled its duty to protect Claimant
rlghts as a Hawaiian subject by preventing the United States of America from
imposing its laws (as a part-of occupation) within the territory of the Hawaiian

- Kingdom.

* Claimant ~ acknowledges thé many steps taken by the Respondent
Government of the Hawaiian Kingdom to end the unlawful occupation of
the Hawaiian Islands by the United States of America. Unfortunately; none of
these steps have successfully protected the rights of Claimant as a Hawaiian
subject from the contlnual denlal of h1s nationality and i 1mp051t10n of American
laws over his person.

Because the occupation of the Hawaiian Islands still continues, Claimant’s
rights continue to be violated. Until Claimant’s rights are fully protected, his
Government has not fulfilled i its obligations towards him as a Hawaiian subject.
Claimant now seeks redress against his Government because this obligation has
not been fulfilled. Claimant seeks to hold his Governmient liable only to the

extent requested in the award requested by Claimant in his Memorial.

Chapter 111
Clarification as to award requested by Claimant

Claimant is NOT requesting monetary compensatxon from the Government of
the Hawaiian Kingdom for his injuries in the award requested from the Arbitral
"Iribunal. Clairhant reserves his right at some'future date to make a claim against
the United States of America for monetary damages.

Instead, Claimant seeks to force the hand of his government to intervene
or otherwise act to'successfully end the unlawful occupation of the Hawaiian
Islands, and thus to end the denial of his natlonahty and to end the i 1mpos1t1on
of Amerrcan laws over his person. ‘

Claimant has not requested -an award for- spemﬁc performance from this
Arbitral Tribunal.. Claimant -has requested clarification as to whether he
can hold his own Government hable for the continual occupation of his
country.

If the Arbitral Tribunal issiies an award that the Claimantis entitled to redress
against the Hawaiian Kingdoin, Clalmant will at that point consider his options
for seeking specific performance or some other remeédy from Respondent. In
his Memorial, Claimant did request clarification of what types of redress are
available to him given such a ruling. It is Claimant’s hopes that the Arbitral
Tribunal can recommend action to be taken by the Government of the Hawaiian
Kingdom that will effectively protect Claimant’s rights.

" 5.6 Under Part 2 of his Counter—Memorlal the Claimant stated the
submissions and task of the Court:

In‘view of the facts and arguments set forth in Claimant’s Memorial, together
with the clarification of those arguments set forth in this Counter-Memorial.
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Mr Larsen requests the Arbitral Tribunal to adJudge and declare that

Mr Larsen’s rights as.a Hawanan subject 2 are belng v1olated under inter-
national law as a result of the prolonged occupatlon of the Hawanan Islands
by the United States of America.

. Mr Larsen does have redress against the Respondent Government of the
‘Hawaiian Kingdom, as his government has obhgatlons and duities to protect
the rights of Hawanansubjects even in times of war and occupation.

In the event of affirmation of these submissions, Mr Larsen further requests
from the Arbitral Tribunal any clarification on what types of redress are available
to him, specifically whether there is any way to force the Government of the
Hawanan Kingdom t6 take spec1ﬁC steps that will protect Clalmant S rlghts

5.7 The Hawaiian Kingdom’s Counter-Memorial (at p. 15) requested
the Tribunal to make orders for interim measures. that by their terms

" clearly would affect the United States of America:

The United States Government, to 1nclude the State of Hawai'i as its organ,
should take all measures at its disposal to ensure its compliance with the 1907
Hague Conventions IV and V as they are applicable to the territorial dominion
of the Hawaiian Kingdom, and should inform the Secretary General of the
United Nations, or some duly authorized body, of all the measures wh1ch it has
taken in 1mplementat10n of that Order. »

Further, Article I of Special Agreement No 2 of 2 August 2000 provided:

Pursuant to Artiele‘32(l) of the UNCITRAL Rules, the Parties request the
Arbitral Tribunal to issue an Interlocutory Award, on the basis of thé 1843
Anglo-Franco Proclamation of 28 November 1843 and the rules and principles
of international law verifying the continued existence of Hawanan Statehood
with the Hawanan Klngdom as its government. -

5.8 Spec1al Agreement No 2 also prov1ded by Artlcle IV

The Interlocutory Award of the Atbitral Tribunal as to the questions described
in Article I shall be final and binding on the Parties and shall be made public.
Upon the issuance of the Interlocutory Award the Parties agree to amend the

dispute as follows:

The Arbitral Trlbunal 1s asked to determme on the bas1s of the Hague
-~ Convention IV and V-of 18 October 1907, and the rules and principles
of~international law, whether the Claimant has any redress against the

- Respondent Government of the Hawaiian Kingdom? .

6. Procedural Orders

6.1 Following’ its constitution, ‘the Tribunal made twor Procedural
Orders prior to'the exchange of pleadlngs

6.2 The Tribunal responded to the parties’ exchange of the pleadmgs
noted in para. 5.3 above by Procedural Order No'3 of 17 July 2000,
which read as follows:
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Course of the proceedings so:far

L. By an Agreement of 30 October 1999 the plamtlff Lance Paul Larsen,
through his attorney, and ‘the defendant, Varlously described as the “Hawaiian
Kingdom” or as “the Govérnment of the Hawaiian Klngdom through an
attorney, agreed to submit a dispute to final’ and binding arb1trat1on In accor-
dance with the Permanent Court of Arbitration Optlonal Rules for Arbltratmg
Disputes between Two' Parties of which one only is a State.. The dispute ig
described in Article 1 of the Arbitration Agreemerit in the following terms:

a. Lance Paul Larsen a Hawanan subject, alleges that the Government

~of the Hawanan Klngdom is in continual violation of its 1849 Treaty of

Frlendshlp, Commerce and Navigation with the United States of America,

and in violation of the principles of international law laid [down] in the

< Vienna Convention on the Law of Treaties, 1969; by allowing the unlawful

.- imposition of American municipal laws over claimant’s person within the
territorial jurisdiction of the Hawaiian Kingdom.

b. Lance Paul Larsen, a Hawaiian subject, alleges that the Government
of the Hawaiian Klngdom is also in continual violation of the principles
‘of international comity by allowing the unlawful imposition of American
municipal laws over the claimant’s person mthln the territorial jurisdiction
of the Hawaiian ngdom -

The Agreement does not say what the defendant ] posmon isin relatlon to these
Clarms

2. The Agreement specrﬁed that the Tribunal is to sit at the Permanent Court
of Arbitration in The Hague (Article 2(1)), that the Tribunal is to consist of one
person appointed by. Keoni Agard, Esq. {Article 2(2)), and that the Permanent
Court’s Bureau is to act as the secretariat for the arbitration (Article 2(3)).

.3 Subsequently by successive amendments, the parties amended the
Arbitration Agreement to provide (a) that the arbltratlon should take place
under the UNCITRAL Rules and (b) that the Tribunal should consist of three
members. The Permanent Court agreed to act as the secretariat*for the arbi-
tration. The appointing authority appointed as members Professor Greenwood
QC and Mr Griffith QC, who by agreement between them nominated Pro-
fessor Crawford SC as president. The parties subsequently confirmed that the
Tribunal was thereby duly constituted.

4. Article 3 sets out the task of the Tribunal. The Tribunal is to demde in two
stages: the first to “result in an award on’the verification of the dominion of
the Hawaiian Kingdom”, the second to “result in an dward of [sic] the dispute

- specified in section 1(a) and 1(b)ofarticlé] above”: In'the first phase, the Tribunal

“shall decide territorial sovereignty in accordance with the principles, rules and
practices of international law applicable to the matter, and on the basis, in
particular, of historic titles”.

5. It is necessary also to mention Article 6:

" . Nothingin this Agreement can be interpreted as being detrimental to the legal
positions or the rights of each Party with respect to the questions submitted to
the Arbitral ‘Tribunal, nor can affect or prejudice, the decision of the Arbitral
~Tr1bunal or the con51derat10ns or grounds on which that decision is based.

Whatever else it may do, Article 6 clearly gives the Trlbunal the normal range
of powers to decide upon “the considerations or grounds” for its decision,
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which must be in accordance w1th 1nternatlonal law and the UNCITRAL
Rules.

6. The parties subsequently filed Memorials and Counter Memorials
dated respectively 22 May 2000 and 22/23 June: These were' supported by a
substantial number of annexes. The Tribunal has carefully considered: these.
However, before proceeding to the substance of the issues the parties have
sought to place before it, the Tribunal wishes to raise a number of preliminary
issues. In short, there are questions whether the “dispute’ identified in Article 1
of the Arbitration Agreement is one which is capable of referernice to arbitration
under the UNCITRAL Rules, or which the Tribunal has jurisdiction to decide
in accordance with international law: It does not matter that the parties have
failed to raise these issues. The Tribunal has the power to do so, by virtue
of Article 6 of the Agreemient and Article 15(1) of the Rules. Indeed the
jurisprudence of international tribunals suggests that it has the duty to do so.

Issues facing the parties in terms of the UNCITRAL Rules ,
7. Under the UNCITRAL Rules, legal disputes between the. parties to a

- contract are submitted to arbitration as between those parties, leading to an

award which should be enforceable under relevant national laws in accordance
with the general system for recognition and enforcement of international arbitral
awards. It is a cardinal condition for international arbitration (a) that the dispute
isalegal one, and (b) that the Tribunal only has jurisdiction as between the parties
to the contract of arbitration. .

8. Article 1 of the Rules provides that they shall apply “[w}here the parties to
a contract have agreed in writing that disputes in relation to that contract shall
be referred to arbitration under the UNCITRAL Arbitration Rules”. On the
face of the pleadings, however, it appears that the dispute referred to arbitration
is not a dispute “in relation to a contract”. between the parties, or a dispute
that relates to any other contractual or quasi-contractual relationship between
them, or that it falls within the field of “international commercial relations”
referred to in the preamble to the United Nations General Assembly resolution
which adopted the Rules (General Assembly resolution 31/98, 15 December
1976). There is therefore a preliminary question whether the dispute identified
in Article 1 of the Agreement is an arbitrable dispute under the Rules.

9. As furthér defined in'the pleadings of the ‘parties, especially the Counter-
Memorials, the plaintifI'has requested the Tribunal to adjudge and declare (1)
that his rights as a Hawaiian subject are being violated under international
law as a result of the prolonged- occupation of the Hawaiian Islands by the
United States’of America, and (2) that the plaintiff “does have redress against
the Respondent Government in relation to these violations (Plaintiff’s Counter-
Memorial, para. 3). The defendant “agrees that it was the actions of the Unitcd
States that violated Claimant’s rights, however denies that it failéd to intervene”
(Defendant’s Counter-Memorial, para. 2). Accorchngly the parties agree on the
first of the two issues identified by the Claimant as in dispute, but disagree on
the second: The second issue only arises once it is established, or Vahdly agreed,
that the first issue is to be decided in the affirmative.

10. On this basis the Tribunal is concernied whether the ‘ﬁrst issue does in
fact raise a disputé between the parties, or, rather, a dispute between each of the
parties and the United States over the treatment of the plaintiff by the United
States. If it 1s the latter, that would appear to be a dispute which the Tribunal
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cannot determine, inter alia because the United States is not a party to the
agreement to arbitrate. The Tribunal notes in this regard that the respondent
has soughtinterim measures of protection against the United States (Defendant’y
Counter-Memorial, para. 60). The Tribunal lacks jurisdiction to award interim
measures against non-parties.. Moreover the mere fact that such a request is
made suggests -that the real-dispute which the parties have sought to bring
before the Tribunal is a dispute involving that'third party. There is thus 3
further preliminary question whether the Tribunal has jurisdiction over the first
question submitted to it.

11 While the second question is one between the parties to the arbltratlon
that second question arises only if the Tribunal answers the first question in
the affirmative. The Tribunal cannot proceed on the basis of an assumption or
hypothesis regarding the first question. If the parties are inviting the Tribunal
to do so, then it will be necessary to consider whether the Tribunal is, in fact,
faced with a legal dispute within the meaning of the UNCITRAL Rules.

Issues facing the parties in terms of international law

12. Similar problems appear to arise under international law, in accordance
with which the Tribunal is instructed to'decide this case (cf. Article 33(1) of
.the Rules). Under international law, the jurisdiction of a non-national tribunal
depends on consent and is limited to the parties. '

13. Moreover under international law, there is a general principle that a
non-national tribunal cannot deal with a dispute if its very subject matter
will be the rights or duties of an entity not a party to the proceedings, or if
as a necessary preliminary to dealing with a dispute it has to decide on the
resporisibility of a third party 6ver which it has no jurisdiction: see Case concerning
Monetary Gold removed from Rome, ICJ Reports 1954 p. 12, Case concerning Certain
Phosphate Lands on Nauru, ICF Repom 1992 p. 240;" Case concerning Fast Timor,
ICF Reports 1995 p. 90.° " The International Court of Justice has also held that,
under international law, a tribunal cannot decide a case which is hypothetlcal
or moot: see Case concerning Nort/zern Camemom ICF Reports 1963 p. 12

The approach of the Tribunal o

14. In accordance with Article 15( ) of the Rules, the parties must have a
full opportunity to deal with these questions before the Tribunal proceeds to
consider them further, or to reach any conclusion on, them. The pleadings
currently before the Tribunal do not consider these questions.

15. The Tribunal believes that the parties should have an opportunity to
decide whether they wish to undertake a separate round of pleadings on those
questions, and if so, whether these can be confined to written pleadings or should
include an oral phase. If the parties do not wish to engage In a separate round
of pleadings, the Tribunal is presently of the view that it should then proceed to
consider these issues as preliminary issues and to.make an award thereon.

16. The Tribunal accordingly gives the parties until 7 August 2000 to present,
jointly or separately, their views on the procedure that should now be followed.
If the parties wish to engage in a preliminary round, the Tribunal has in mind
the following schedule of pleadings:

The plaintiff to file a written statement by 30 September 2000;

The defendant to file a written statement by 14 November 2000.

" 21LR399] [°97 LR 1]
[V 105 ILR226] ' [ 35 ILR 353.]
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The Tribunal in light of those statements would then, if the parties so request,
be prepared to hold a short oral phase in The Hague, before issuing an order
or award on the question of its. Jurlsdlctlon and of the admissibility of the claims
presented.

6.3 In summary, Procedural Order No 3 raised issues pursuant
to Article 6 of the . Arbitration Agreement and Article 15(1) of the
UNCITRAL Rules, as to: -

(1) the applicability of the UNCITRAL Rules to a non-contractual
dispute;

(2) whether there is a justiciable dispute between the parties; and

(3) whether the United States is a necessary party to any such dispute.

6.4 Following the delivery of the Tribunal’s Procedural Order No 3
the parties entered into Special Agreement No 2 of 2 August 2000 and
sought to raise a preliminary issue to be determmed by the Trlbunal m
the following terms: -

Pursuant to Articlé 32(1) of the UNCITRAL Rules, the Parties request the
Arbitral Tribunal to issue an Interlocutory Award, on the basis of the 1843
Anglo-Franco Proclamation of 28 November 1843 and the rules and principles
of international law, verifying the continued existence of Hawaiian Statehood
with the Hawaiian Kingdom as its government.

6.5 The Tribunal responded to the maklng of Spec1al Agreement
No 2 with it Procedural Order No 4 of 5 September 2000, which read
as follows:

1. In its Procedural Order No 3, the Tribunal identified a number of 1ssuies
which in its view are prehmmary to any consideration of the merits of the
dispute between the parties. The Tribunal gave the parties until 7 August 2000

“to present, jointly or separately, their views on the procedure that should now
be followed”.

2.0n 2 August 2000 the partles entered into “Special Agreement No 27,
The central provision of that Agreement is Article I, which provrdes as follows:

Pursuant to Article 32(1) of the UNCITRAL Rules, the Parties request
the Arbitral Tribunal to issue an Interlocutory. Award, on the basis of the
1843 Anglo-Franco Proclamation of 28 November 1843 and the rules and
principles of international law, verifying the continued existence of Hawaiian
Statehood with the Hawaiian Kingdom as its government. -

3. The Tribunal set out in its Order No 3 the questions which, in its-view, are
raised before it can proceed to the merits of the dispute. The issue identified in
Article 1 of Special Agreement No 2 is not one of these. Rather it appears to be
a reformulation of the first substantive issue identified as being in dispute.

4. It is not open to the parties by way of an amendment to the Speelal Agree-
ment to seek to redefine the essential issues, so as to convert them into “interim”
or “interlocutory” issues. In accordance w1th Ariicle 32 of the UNCITRAL
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Rales, and with the general principles of arbitral procedure, it i$ for the Tribunal
to determine which issues ne€d to be dealt with and in what order. For the rea-
sons already given, the Tribunal cannot at this stage proceed to the merits of the
dispute; these merits include the questlon sought to be raised as a preliminary
issue by Article L. If the arbitration is to proceed it is first necessary that the
preliminary issues identified in its Order No 3'should have been dealt with.

5. If the parties are not content with the submission. of the dispute to arbi-
tration under the UNCITRAL Rules and under the auspices of thie Permanent
Court of Arbitration, they may no doubt, by agreement notified to the Perma-
nent Court, terminate the arbitration. What they cannot do, in the Tribunal’s
view, is by agreement to change the essential basis on which the Tribunal itself

" is constituted, or require the Tribunal to act other than in accordance with the

applicable law:.

6. For these reasons the Trlbunal reafﬁrms its Order No 3. The issue of the
continuing existence of “Hawaiian Statehood with thé Hawailan Kingdom as
its government”.is an issue for the merits if and to the extent that the Tribunal
holds that it has jurisdiction to proceed to the merits. If the parties wish the
present arbitration to go forward, they should proceed to an exchange of written
pleadings on the issues referred to in Order No 3.

7. The Tribunal accordingly gives the parties until 25 September 2000 to
agree a pleading schedule for a preliminary round, as env1saged in Order No 3.
In default of such an agreement, the Tribunal will 1tself determine that schedule,
or make such other order as may be appropriate in respect of the proceedings.

6.6 By letter dated 11 September 2000 addressed to the Secretary
of the Tribunal, the parties elected to respond to the matters raised in
Procedural Order No 4 with the claimant to file a Reply by 30 September
2000 and the Hawaiian Kingdom to file a Reply by 14 November 2000.
The parties requested hearings for argument on the preliminary issues
at the Peace Palace in The Hague. .

6.7 The claimant’s Reply of 30 September 2000 shortly addressed
the procedural issues raised by Procedural Orders Nos 3 and 4. The
Hawaiian Kingdom’s Reply of 14 November 2000 was' more discur-
sive. Part 1 contained a useful summary of the Hawaiian Kingdom’s
contentions as to the underlying factual circumstances, dividing its con-
sideration between the historical status of the Hawaiian Kingdom before
1898 and after 1898, when its transfer to administration by the United
States of America was effected.. Part 2 responded to the issues raised by
Procedural Order No 3.

6.8 The parties to the arbltratron also established an Iriternet site at
www. alohaquest com/arbitration that enables open access to many of the
documents in the arbitration.

7. The Heanngs

7.1 By their lettér-of 20 October 2000 the parties jointly not1ﬁed the

- Secretary of the Tribunal to confirm the oral hearings were to be held on
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7,8, 11 and 12 December 2000 at the Peace Palace. At the hearings the
parties were represented as noted in para. 1 above. A complete transcript
was taken of the heanngs that ran as follows:

7 :December 2000 . Submlssmns by claimant’

8 December 2000 Response by Hawaiian Kingdom

11 December 2000 - Reply by claimant followed by Reply by
' Hawanan ngdom'

7.2 Yor the reasons stated by the Trlbunal in Procedural Orders Nos 3
and 4, the hearings were directed to resolve the issues identified by the
Tribunal as necessary to be considered prior to the Tribunal making
any relevant findings of fact or other determlnatlon on the merlts of the
matters raised by the parties.

7.3 This consideration of prehmmary issues requlres the Trlbunal to
have some regard to the parties’ conténtions as to the relevant historical
and.other facts enlarged upon in the Memorials, Counter-Memorials,
Replies and the comprehensive annexes and materials to those plead-
ings. Chapter 2 of the Hawaiian Kingdom’s Reply contains a useful
summary of the, factual circumstances that are expanded upon in the
earlier exchange of pleadings and annexes. Although the Tribunal can-
not make any relevant findings of fact as part of its consideration of
préliminary issues identified for determination at this stage in the pro-
ceedings, the Tribunal has had regard to the entirety of this material in
its consideration of these preliminary issues.

7.4 A perusal of the material discloses that in the nineteenth century
the Hawaiian Kingdom existed as an independent State recognized as
such by the United States of America, the United Kingdom and various
other States, including by exchanges of diplomatic or consular represen-
tatives and the conclusion of treaties. On 6 July 1898, Joint Resolution
No 55 was passed by the United States House of Representatives and
Senate to provide for the annexation of the Hawaiian Islands to the
United States. This followed an uncompleted process of annexation
attempted during the administration of President Grover Cleveland in
1893. These matters can be seen from the following documents which
are annexed to this Award: 4

° the text of President Cleveland’s message to the Senate and House of
Representatives dated 18 December 1893 (Annexure 1);- -

e the text of Public Law No 103-140 of the 103rd Congress, approved
by President Clinton on 23 November 1993 and expressed as a joint
resolution “to acknowledge the 100th anniversary of the January 17,
1893 overthrow of the Kingdom of Hawaii, and to offer an apology.to
the native Hawaiians on behalf of the United States for the overthrow

_of the Kingdom of Hawaii” (Annexure 2).

]
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8. The Applicable Rules: The Optional Rules or the UNCITRAL Rules?

8.1 In the Terms of Agreement of 30 October 1999 (above, para. 2. 1)
the parties agreed to refer the dispute to arbitration under the Permanen
Court’s Optional Rules for Arbitrating Disputes between Two Parties of
which Only One is a State. As described above (para. 3), the arbitration
proceedéd by agreement under the UNCITRAL Rules.

8.2 The question whether the Optional Rules were available to the
present parties in respect of the dispute identified in the Notice of
Arbitration was nonetheless discussed before the Tribunal.

8.3 Paras. 19 and 20 of the claimant’s Reply maintained a prefer-
ence for the PCA Optional Rules to apply. At the hearing, however, the
claimant’s counsel indicated (Transcript, p. 4) that the claimant would
submit to the decision of the Tribunal as to the applicable rules.

» 8.4 Paras. 120 and 127 of the respondent’s Reply also expressed a pref-
erence for the PCA Optional Rules to apply, and invited the Tribunal,
with the consent of the parties, to proceed under those Rules. At the hear-
.Ing (Transcript, pp. 80-1) the claimant’s counsel invited the Tribunal to
apply the PCA Optional Rules on the basis that the Tribunal then would
first be required to address the issue whether the Hawaiian Kingdom was
presently a State within the meaning of the 1899 and 1907 Conventions
and the PCA Optional Rules. Whilst accepting that the matter could
proceed under either the Optional Rules or the UNCITRAL Rules,
Mr Dubin submitted that the issue of the status of the Hawaiian King-
dom could be considered either as a preliminary matter or as an issuc
postponed to the merits. - S e : ‘

8.5 An initial difficulty (which arises also under Article 1(1) of the
UNCITRAL Rules) is that the dispute in question arose independently
of any contract between the parties'and concerned obligations said to
exist by reference to the status of the parties and not their contractual
relations. Giventhe facilitative character of the Optional Rules, however,
the Tribunal accepts that it is possible for disputes arising independently
of a contract to be referred to arbitration under those Rules. In this re-
spect the concluding phrase of Article 1(1) of the Optional Rules (“subject
to such-modifications as the parties may agrée in writing”) is pertinent.

8.6 More difficult questions arise in cases where it is doubtful whether
either of the parties to a dispute submitted to arbitration under the

‘Optional Rules is a State or State entity, and a fortiori when the status of

a party as a State is at the core of such a dispute.

8.7 In the exercise of its mandate to facilitate arbitration, the
Permanent Court has made itself available as an administering body
n a much wider range of cases than'those coveréd by the Conven-
tions of 1899 and 1907." Indeed, the Optional Rules are themselves

' See. 1899 Convention for the Pacific Settlement of International Disputes, Art. 21; 1907
Convention for the Pacific Settlement of International Disputes, Art. 42. These provisions appear
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an adaptation of the UNCITRAL Rules, adopted by the:Administrative
Council in 1993 .to provide for-an extended reach of the Permanent
Court’s facilities beyond the arbitration of disputes between two
States. : o

- 8.8 In the present case, however, the International Bureau, having re-
gard to the evident likelihood that the continuing status of the Hawaiian
Kingdom.after 1898 would or might be an issue, declined to allow the
arbitration to be conducted under its auspices except on the basis that it
was conducted under the UNCITRAL Rules. This requirement was
expressed-in the First Secretary’s communication to the Appointing
Authority on 3 December 1999 (see para. 3.1 above). On this footing
the claimant executed the First Amendment to the Notice of Arbitra-
tion,-and the parties subsequently concluded the Special Agreement of
25 January 2000. The arbitration having been conducted on this ba-
sis, the Tribunal considers that the question of the potential scope of |
the Optional Rules does not arise. In its view there is neither occa-
sion nor.need to accede to the parties’ request to apply the Optional
Rules.

9. The Status of the Hawaiian Kingdom as Represented by its Council
of Regency: Relation to the Preliminary Issues :

9.1 This does not however mean that the status of the respondent,
or its identification as the Hawailan Kingdom, ceases to be an issue
for the Tribunal. On the contrary, the issue of the status of the Hawai-
ian Kingdom would arise, directly or indirectly, if the Tribunal were to
seek to resolve on the merits the matters raised by the parties for de-
cision under the Arbitration Agreement. This is so, quite apart from
the matters raised in Procedural Order No 3, because the Tribunal
would have to consider, infer alia, the question whether the respondent
constitutes “the Hawaiian Kingdom as represented by its Council of
Regency”. This issue is the subject matter of arguments made in the
respondent’s Memorial. Moreover it is not suggested that the dispute
identified in thé Notice of Arbitration or in the Special Agreement of
25' January 2000 would arise if the respondent were not the entity re-
ferred to as the “Hawaiian Kingdom”, or if the persons identified as
the “Council of Regency” were not entitled to represent the Hawaiian
Kingdom.

9.2 The parties sought to avoid this difficulty by stipulating as between
them on the status of the respondent. According to the pleadings, the issue
of the continuing existence of the Hawaiian Kingdom was agreed to by
the parties.as a matter not in dispute. In outline, the position of the parties
was that, once recognized as such, a State would continue indefinitely

to contemplate a broader role for the Permanent Court than the resolution of interstate disputes;
at least, the Permanent Administrative Council must have so considered, infer alia in adopting the
Optional Rules. : S .
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during a period 6f annexation by another State. This agreed position
wou'ld call for careful examination by the Tribunal in the context of the
merits, having regard inter alia to the lapse of time since the annexation
subsequent political, constitutional and international developments, and
relevant changes in international law since the 1890s. Whatever may
have been agre(ed between the parties, this issue would appear to underlie
or to be presupposed by, any determination of the merits of the disputé
which the Tribunal might be called on to make. '
9.3 At the hearings, counsel for each party accepted-that these issues
of status, both for the purposes of the procedure of the arbitration as
well as for the purposes of the determination of the substantive dispute
shouldbe postponed, and that the Tribunal should first consider the three
preliminary issues identified in Procedural Order No 3 (see Transcript
pp. 137-8, 145, 150-1, 160-1). ‘ | S
- 9.4 Accordingly, the Tribunal turns to consider the three preliminary
issues identified in Procedural Order No 3. For the reasons set out above
the Tribunal has not found it necessary for the purposes of the presené
Award to consider or determine whether the Hawaiian Kingdom may
be accepted as a party represented by its Council of Regency in these

. proceedings. Still less has the Tribunal found it necessary to consider
whether for the purposes of international law the Hawaiian Kingdom

may be regarded as continuing to exist.
9.5 The three preliminary issues raised by Procedural Order No 3 are
as follows: - . e

(a) the applicability of the UNCITRAL Rules; B

(b) whether there is a justiciable dispute between the parties; and

(c) whether the United States is a necessary party to such dispute, with
the consequence that the Tribunal lacks jurisdiction over the dispute
in its absence. - : '

9.6 In its consideration of these issues the Tribunal has had regard to
the entirety of the pleadings and their annexes, referred to in para. 5.2
above, and particularly to the parties’ Replies and annexes referred to in
para. 6.6 above. The Tribunal appreciates the constructive and thought-
ful submissions made by the parties, which have helpfully informed the
Tribunal’s consideration of these matters. . . :

10. Application of the UNCITRAL Arbitration. Rules

10.1 As already noted, the Arbitration Agreement was amended to
substitute the UNCITRAL Arbitration Rules (the UNCITRAL Rules)
for the PCA Optional Rules. Thereafter the Tribunal was constituted
and the proceedings continued under the UNCITRAL Rules.

10.2 In théir Special Agreement No 2 of 2 August 2000 the parties
sought to raise a preliminary issue in the following terms:
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Article I + -
Request for Interlocutory Award . .

Pursuant to Article 32(1) of the UNCITRAL Rules, the Parties request the
Arbitral- Tribunal to issue an Interlocutory Award, on the basis of the 1843
Anglo-French Proclamation of 28 November 1843 and the rules and principles
of international law, verifying the continued existence of the Hawaiian State-
hood with the Hawaiian Kingdom as its government.

10.3 As noted in para. 6.5 above, the Tribunal responded with its Pro-
cedural Order No 4 of 5 September 2000. This feaffirmed Procedural
Order No 3 and stated that the parties should address the preliminary
issues there raised, including the applicability of the UNCITRAL Rules
to a non-contractual arbitration. The matter was accordingly addressed
in the written pleadings and in oral argument. . ‘

10.4 Article 1 of the UNCITRAL Rules provides that:

1. Where the parties to a contract have agreed in writing that disputes in
relation to that contract shall be referred to arbitration under the UNCITRAL
Arbitration Rules; then such disputes shall be settled in accordance with these
Rules subject to such modification as the parties may agree in writing.

9. These’Rules shall govern the arbitration except that where any of these
Rules is in conflict with a provision of the law applicable to the arbitration from
which the parties cannot derogate, that provision shall prevail."*

10.5 The Tribunal observes that neither the UNCITRAL Rules nor,

' for that matter, the UNCITRAL Model Law of International Commer-

cial Arbitration (the Model Law) has-any effect as such in international
law. The Model Law-applies only when it is enacted as the domestic-law
of a State to apply as the law of that State to international commercial
disputes. When so enacted, parts of the Model Law have prescriptive
local application; but ariy provisions may be subject to variation or
exclusion by the parties. The UNCITRAL Rules are even less prescrip-
tive. They stand as a'convenient set of rules that parties' may agree to
apply to the arbitration of a dispute. The UNCITRAL Rules have been
adapted to become the rules of various arbitral institutions, including
by the Permanent Court of Arbitration. Parties to a dispute or an arbi-
tration agreement also are able further t6 adapt the terms of the Rules,
expressly or by implication, for the purposes of their proceedings. -
10.6 Hence the issue of the applicable rules is not dispositive of the
consideration and determination of this dispute.-Arbitration is dépenderit
upon the consent of the parties, given either before or after a dispute arises
between them. This consent includes agreement as to what institutional
or other procedural rules are to apply. The parties may agree to arbitrate
under the auspices of the Permanent Court of Arbitration by reference

" This may be compared with Article 7(1) of the UNCITRAL Model Law, which refers to
disputes, arising between' the parties to an arbitration agreement “in respect of a defined legal
relationship, whether contractual or not”. B .
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to other agreed rules, mCludlng the UNCITRAL Rules as a standard
form of arbitral rules.

'10.7 The Tribunal raised the issue of the application of the
UNCITRAL Rules in the context of its concerns as to the prehmmary
issues identified in Procedural Order No 3. When regard is had to the
non-prescriptive and non-coercive nature of the UNCITRAL Rules
as a standard regime available for parties to apply to resolve disputes
between them, however, there appears no reason why the UNCITRAL
Rules cannot be adapted to apply to a non-contractual dlspute For
example, the parties could agree that a dispute as to tort, or occupier’s or
environmental liability might be determined in an arbltratlon applying
the UNCITRAL Rules. Moreover ‘they could so agree in relation to

a dispute which had already arisen independently of any ¢ontractual,

relationship between them. In this manner the parties to an arbitration
may specifically or by implication adopt or apply the UNCITRAL
Rules to any dispute.

. 10.8 Further, although the UN CITRAL Rules were primarily drawn
for the purposés of the arbitration of contractual disputes between parties
or corporations, a State entity, or a State itself, may become a princi-
pal party to an agreement to arbitrate subject to UNCITRAL Rules.
" A State may agree to arbitrate under the UNCITRAL Rules before or
after a dispute arises. Indeed, State parties commonly agree to apply
the UNCITRAL Rules, modified as may be appropriate, to disputes
that they have agreed to ‘arbitrate with a non-State party. In the context
of international arbitration this often enough occurs in disputes over
procurement or “build, operate and transfer” contracts and other trans-
actions involving a State and a non- -State forelgn party.

-10.9 In their final submissions the parties accepted that the
UNCITRAL Rules enabled the parties to put their case and contentions
on the preliminary issues as much as if they had invoked the PCA
Optional Rules, and that there was no prejudice arising to.the posi-
tion of either party from the continued application of the UN! CITRAL
Rules (see Transcript, pp. 135, 145-6).

10.10 For these reasons the .Tribunal approaches the issue of the
applicable rules on the basis that the UNCITRAL Rules may be applied
to an agreement to arbitrate a non- -contractual dispute, including a dis-
pute where one of the parties is: or is said to be a State. The Tribunal
finds that the parties to this arbitration effectively haye agreed to apply
the UNCITRAL Rules with such necessary adaptations as arise from the
terms of the Arbitration Agreement and the nature of the 1ssues referred
to arbltratlon

1. Justiciable Dispute‘ and Necessary Parties Issues

11.1 The Tribunal turns to the second and third issues raised in Pro-
cedural Order No 3, namely whether the pleadings and oral submissions
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disclose a justiciable dispute between the parties to the proceedings
and whether the United States 'was a necessary party to any such
dispute.

11.2 A primary argument of the parties was that these principles are
inapplicable in the present proceedings and are binding, if at all, only
on the International Court or other tribunals exercising jurisdiction in
State to State matters. Before considering how these principles apply to
the circumstances of the present case, it is accordingly necessary to ask
whether they are appllcable at all. :

( ) Requirement of a dispute between the partzes '
11.3 The first such principle is derived from the fact that the func-
tion of international arbitral tribunals in contentious proceedings is to

“determine disputes between the parties, not to make abstract rulings. It

follows that if there is no dispute between the.parties the tribunal can-
not proceed to a ruling. There are several aspects to this principle. The
dispute must be a legal dispute, i.e. one as to the respective rights and
obligations of the parties. It must also be one actually arising between
the parties at the time of the proceedings and not one which has become
moot so that any decision given would be devoid of purpose. It is not the
function of an international arbitral tribunal, whose decision is enforce-
able by legal process as between the parties, to-decide purely historical
issues or controversies which bear no relation to the legal rights and obli-
gations of the parties at the time of the decision. And this is true what-
ever symbolic significance or effect may be attrlbuted to those historical
issues.

11.4 This principle was recognized by the Internatlonal Court. of
Justice, for example, in its judgments in the Northern Cameroons case
(Republic of Cameroon v. United Kingdom), ICF Reports 1963, p. 15" at pp. 27,
38, and the East Timor case (Portugalv. Australia), ICF Reports 1995, p. 90"
at pp. 99-100, para. 22. Although the Court in those cases found that
there was a dispute between the parties, it is clear that, had it not come
to that conclusion,. it would have held that there was no'basis for the
exercise of its _]uI’lSdlCthIl

11.5 Moreover, in the Northern Cameroons case, the Court held that
the dispute had become moot so that a decision would no longer serve
any useful purpose: ICF Reports 1963 at p. 38. The dispute in question
there concerned whether the United Kingdom had been legally justified
in administering the Northern Cameroons (part of the trust territory
of British Cameroon) in administrative union with the British’ colony
and protectorate of Nigeria. The difficulty was that, after a United
Nations-supervised plebiscite, the people of the Northern' Cameroons
had opted for union with Nigeria rather than Cameroon, and their deci-
sion had been accepted by the General Assembly which had decided to

[" 35 ILR 353] [ 105 ILR 226
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terminate the trusteeship. In the circumstances, any legal dispute as to the
circumstances of the administration of the territory prior to the termina-
tion of the trusteeship could no longer have any effect on the relationship
between the United Kingdom and the: Republic.of Cameroon.

. 11.6 There isno reason, in the Tribunal’s view, why these rules should
not also apply to the present proceedings. The requirement of a'dispute
between the parties is explicit in the UNCITRAL Rules, Article 1(1), the
terms of which-are set out in para. 10.4 above. It may be noted that the

position is the same under the PCA Optional Rules, Article 1(1).-

11.7 For these reasons the Tribunal holds that it must be satisfied
that such a dispute exists. For that purpose it is not sufficient that the
parties ‘to the arbitration both claim that there is a dispute between
them. The nature of thearbitral function réquires the Tribunal carefully
to scrutinize. the submissions of the parties in order to ensure that: they
do in fact disclose the existence of a dlspute and to decline to exercise
JuI‘lSdlCthl’l 1f it is.not satisfied on that score. - ' :

(b) Necessary pames—t}ze Monetary Gold pmnczple :
" 11.8 The second principle is that: an international trlbunal cannot
dec1de a dispute between-the parties before it if the very subject matter

" of the decision would be the rights or obligations of a State.which i Is not

a party to the proceedings. -

- 11.9:Thisprinciple is Likewise well estabhshed in the Jurlsprudence of
the International Court of Justice. In the Monetary Gold case, ICF Reports
1954, p. 19,"" the Court was faced with proceedings instituted by Italy
against France, the United Kingdom and the United States of America
concerning a consignment of monetary gold looted by German forces
from Rome.in 1943.: The gold was held by the Tripartite Commission
constituted by the three Respondent:States. An arbitrator-had already
advised.the ‘three respondents that the gold had been the: property of
the National Bank of Albania. The three ‘States had-agreed that they
would deliver:the gold to the United Kingdom (in partial satisfaction of
the judgment of the International Court in the Corfu Channel case, ICF
Reports 1949, p. 4, awarding the United Kingdom damages against
Albania which Albania had not paid).unless Italy or Albania made an
application to the International Court. Italy made such an application,
Albania did not. In its application, Italy maintained that Albania had in-
curred international responsibility towards Italy.asia result of an allegedly
unlawful act and that Italy was entitled to the gold as reparation for that
act. Italy further argued that her. claim to the gold should take priority
over any claim by the United Kingdomi.

11.10 The Court held that the entire case raised by the- apphcatlon
centred around a clalm by Italy agamst Albaniar :

e r e -

[”211LR399] ['“ 16Annng155]
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In order, therefore, to determine whether Italy is entitled to receive the gold,
it is necessary to determine whether Albania has committed any international
wrong against Italy, :and whether she is under an ‘obligation to pay compen-
sation to her ... The Court cannot decide such a dispute without the consent
of Albania. But it'is not contended by any Party that Albania has given her
conseént in this case eithér expressly or by implication. To adjudicate upon the
international responsibility of Albania without her consent would'run counter
to a well-established principle of.international.law embodied in the Court’s
Statute, namely, that the Court can.only exercise jurisdiction over a State with
its consent. ICJ Reports 1954, p. 19 at p. 32. oo o o

' The Court went on to say that the. mere fact that a State not party to

the proceedings might be affected by the decision of the Court was not
enough to preclude the exercise of JuI‘lSdlCthIl The decisive factor was
that “Albania’s legal interests would not only be affected by a decision,
but would form the-very subject matter of the decision” (p. 32).

11.11 Thistest has been repeated by the Court in subsequent decisions
such as Military Activities in and against Nicaragua, ICf Reports 1964, p. 431, fi
para 88; Land, Island and Maritime Frontier Dispute (El Salvador/ Hondums)
ICY Reponﬁs 1990, p. 116, para. 56, Phosphate Lands in Nauru, IC Reports
1992, p. 240%" at pp. 958- 62, paras. 48-55 and East Timor, IC} Reports
1995, p. 90* at pp. 102-5, paras. 28-35. While the Court reached dif-
ferent decisions in these cases, each of these Judgments repeats the test
laid down in the Monetary Gold case.™

11. 12 The Nauru and the East Timor cases are partlcularly pertment In
the présent proceedmgs the Tribunal put a number of questions regard-
ing these’ cases to the partles and invited their.submissions. Extensive
discussion of the relevant issues ensued.

11.13 In the Nauru case, the Court reJected an Australian preliminary
objection based on the Monetary Gold principle. Australia had argued that
the Court could not exercise jurisdiction over Nauru’s claims regarding
the administration of Nauru by Australia durlng the period when Nauru
had been a United Nations trust territory, because any decision would
necessarily affect the rights of New Zealand and the United Kingdom
who were not parties to the proceedings. Australia based its argument on
the fact that it had administered Nauru on behalf of itself, New Zéaland
and the United Kingdom. The Court held, however, that this was not
a case in which the rights of the two States would be the “very subject
matter” of the Court s decision. The Court stated that -’

In the present case, a ﬁndmg by the Court regardlng the existence or the content
of the respons1b1hty attributed to ‘Australia by Nauru might well have implica-
tions for the legal situation of the two other States concerned but no finding in

[*7nr1y) [ 97 1LR112]. " S[rormR1]

[* 105 ILR-226]] .- ¢ 7 [®211LR399]) -
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respect of that legal situation-will be needéd as a basis for the Court’s decision
on Nauru’s claims against Australia. Accordingly, the Court cannot decline to
exercise its jurisdiction. IC¥ Reports 1992, p. 240 at pp. 261-2, para. 55.

11.14 In the East Timor case, Portugal brought proceedings against
Australia regarding a treaty concerning the exploitation of the conti-
nental shelf which Australia had concluded with Indonesia in respect
of the territory of East Timor. East Timor, a Portuguese colony, had
been occupied by Indonesian-forces in 1975 and Indonesia had pur-
ported to annex the territory. Portugal claimed that'Australia’s act in
concluding the treaty with Indonesia, providing for exploration and ex-
ploitation of natural résources between the coasts of East Timor and
Australia, violated the right to self-determination of the East Timorese
people. Australia objected that the Court could not decide the case with-
out determining the legality or illegality of the Indonesian occupation
and could not do that in the absence of Indonesia. This time, the Court
upheld Australia’s objection, holding, by fourteen votes to two, that the
case came within the Monetary Gold principle.v

11.15 The Court stated that

Australia’s behaviour cannot be assessed without first entering into the question
why it is that Indonesia could not lawfully have concluded the 1989 Treaty, while
Portugal allegedly could have done so; the very subject matter of the Court’s
decision would necessarily be a determination whether, having regard to the
circumstances in which Indonesia entered into and remained in East Timor, it
could or could not have acquired the power to enter into treaties on behalf of
East Timor relating to the resources ‘of its continental shelf. The Court could
not make such'a determination in the absence of the consent of Indonesia.

ICF Reports 1995, p. 90 at p. 102, para. 28.

11.16 At the 1nv1tat10n of the Tribunal, the parties addressed the issue
whether the Monetary Gold principle applies to arbitral proceedings and,
if so, what were the limits of that principle. Each party suggested that the
Monetary Gold principle should be regarded as confined to proceedings
in the International Court of Justice and not as extending to arbitral
proceedlngs of a mixed character, although neither party developed this
argument in any detail.

. 11.17 In assessing this argument, it needs to be stressed that, in ac-
cordance with the agreement between the parties, the Tribunal is called
on to apply international law to a dispute of a non-contractual character
in which the sovereign rights of a State not a party to the proceedings
are clearly called in question. The position in contractual disputes gov-
erned by somie system of private law and involving the rights of a third
party might conceivably be different. But in proceedings such as the
present, the Tribunal is not persuaded that the Monetary Gold principle
1s inapplicable; On the contrary, it can see no reason either of principle
or policy for applying any different rule. As the International Court of
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Justice explained in the Monetary Gold case (ICF Reports 1954, at p. 32),""
an international tribunal may not exercise jurisdiction over a State un-
less that State has given its consent to the exercise of jurisdiction. That
rule dapplies with at least as' much force to the éxercise of jurisdiction in
international arbitral proceedings. While it is the consent of the parties
which bririgs the arbitration tribunal into existence, such a tribunal, par-
ticularly one conducted under the auspices of thé Permanent Court of
Arbitration, operates within the general confines of public international
law and, like.the International Court, cannot exercise Jurlsd1ction over
a State which is.not party to its proceedings ,

11.18 Mr Dubin, who argued this part of the case for the respondent
endeavoured to persuade the Tribunal that the International Court’s
formulation of the Monetary Gold principle was unsatisfactory. Reasoning
by analogy with the approach adopted by national courts, it particular
those of the United States, he contended that, instead of asking whether
the interests of a non-party constituted “the very subject matter” of the
decision which the Tribunal was asked to give, the Tribunal should ask
whether there was a substantial risk of prejudice to the absent State. He
contended that there was no risk of prejudice in the present case, since
any award given by the Tribunal would be biriding only on the parties.

11.19 The Tribunal has given careful thought to this argument. It is
not, however, persuaded that it should apply a test different from that

laid down in the Monetary Gold case and subsequent decisions of the
International Court. There are several reasons for this.

11.20 First, the Tribunal considérs that the test which has been applied
by the International Court of Justice is the correct one. Analogies with
the position in national laws are not persuasive in this context. The
principle of consent, which is fundamental to the jurisdiction of inter-
national tribunals, is largely irrelevant in determining the scope of juris-
diction of a national court. In addition, national courts generally enjoy
the power to join third parties as parties to the proceedings, a power,
which this Tribunal lacks. The principle of consent in international law
would be violated if this Tribunal were to make a decision at the core of
which was a determination of the legality or 1llegality of the conduct of a
non-party.

11.21 Secondly, it is clear from thé decisions of the International Court
of Justice, particularly the passages in the Monetary Gold and Nauru cases
which are set out above, that the Court has rejected a “prejudice” test in
favour of the “very subject matter test”. Although there is no doctrine of
binding precedent in international law, it 1s only in the most compellmg
circumstances that a tribunal charged with the application of interna-
tional law and governed by that law should depart from a principle laid
down in a‘long line of decisions of the International Court of Justice.

[* 21 ILR 399]
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11.22 For the claimant, Ms Parks submitted that the Tribunal should
not be deterred from exercising jurisdiction as between the parties on
account of a concern for the rights of the United. States of America
because, as she put it; the United' States of America had no rights in
Hawaii. But this is to confuse the substantive law with the law relating
to jurisdiction. As.the International Court of Justice explained in its
Jjudgment in the East Timor case, even where the substantive law at issue
consists of rights erga omnes (i.e. rights which can be asserted against the
entire world rather than rights which can be opposed to only one other
party) such as the right of self-determination, that did not affect the

jurisdiction of the Court: -~ . :

. .the Court considers that the erga omnes character of a norm and the rule
of consent, to jurisdiction are two different things. Whatever the nature of the
obligations invoked, the Court could not rule on the lawfulness of the conduct
of a State when its judgment would imply an evaluation of the lawfulness of the
conduct of another State which is not a party to the case. Where this is so, the
Court cannot act, even if the right in question is a right erga omnes. ICF Reports
1995, p. 102, para. 29. S :

Moreover, it may be noticed that throughout its jurisprudence on the
Monetary Gold principle, the Court refers to the “legal interests”, not the
“rights” of the absent State,, ‘

11.23 It follows that, even if (for the sake of argument) one were to
accept Ms Parks’ premise that the United States of America has no
rights in Hawaii, the Tribunal can neither decide that'question, nor
proceed on the assumption that it is correct. The Tribunal cannot rule
on the lawfulness of the conduct of the respondent in the present case
if the decision would entail or require, as a necessary foundation for
the decision between the parties, an evaluation of the lawfulness of
the corduct of the United States of America, or, indeed, the conduct
of any other State which is.not a party to the proceedings before the
Tribunal. i _ T =

11.24 The Tribunal notes, for the sake of completeness, that there
may well be exceptions to the Monetary Gold principle. For example, if the
legal finding against an absent third party could be taken as given (for
example, by reason of an authoritative decision of the Security Council
on the point), the principle may well not apply.” It is also possible that the
principle does not apply where the finding involving an absent third party
is merely a finding of fact, not entailing or requiring any legal assessment
or qualification of that party’s conduct or legal position. In the present
case, however, the parties did not seek to rely on any possible exception to
the principle, and in particular they accepted that the Tribunal was called
on to do more than investigate purely factual issués: see below, para. 13.3.

* In East Timor, the Court rejected Portugal’s argument tha, at the time the Treaty of 1989
was concluded, the unlawfulness of Indonesia’s administration of the territory was a “given” in this
sense. IC] Reports 1995, p. 90 at p. 104, para. 32 [105 ILR 226). -
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12. Application of the Requirements for a Dispute and Necessary Farties
inthe Present Proceedings :

12.1 For these reasons, it is necessary for the Tribunal to determine—

(a) whether there is a legal dispute between the parties to the present
proceedings; and, if so

(b} whether the Tribunal can make a decision regarding that dispute
without the interests of a State not party to the proceedings forming
the very subject matter of that decision. - ‘

The two questions are closely related and fall to be considered together.

12.2 The Tribunal ¢considers that, as originally pleaded by both parties,
the case did not disclose a dispute in respect of which the Tribunal
could exercise jurisdiction. This conclusion is obvious if one considers
the formal submissions of the parties. In the claimant’s Memorial, Part 3,
the claimant asks the Tribunal to adjudge and declare that:

Mr Larsen’s rights as a Hawaiian subject are being violated under international
law as a result of the prolonged occupation of the Hawaiian Islands by the
United States of America.

Mr Larsen does have redress against the Respondent Government of the
Hawaiian Kingdom, as his government has obligations and duties to protect
the rights of Hawaiian subjects even in times of war and occupation. '

The respondent’s Memorial, p, 117, asks the Tribunal to adjudge and
declare that: - -

The Claimant’s rights, as a,Hawaiian subject, are being violated under inter-

national law; . .

The Claimant does not have a right to redress against the Hawalian Kingdom
Government for these violations; and | o

The party responsible for these violations of the claimant’s rights, as a Hawai-
ian subject, is the United States Government.

12.3 In his Counte-r-YMemo'rial, Chapter III, the claimant sought to
clarify the purpose of the proceedings'as follows: o B

Claimant is NOT requesting monetary compensation from the Government of
the Hawailan Kingdom for his injuries.in the award requested from the Arbitral
Tribunal. Claimant reserves his right at some future date to make a claim against
the United States of America for monetary damages. . o .
Instead, Claimant seeks to force the hand of his government to intervene
or otherwise act to successfully end the unlawful occupation of the Hawaiian
Islands, and thus to end the denial of his nationality and to end the imposition

of American laws over his person. :

12.4 As noted in para. 5.9 above, in its Counter-Memorial at p. 15,
the respondent requested the Tribunal to indicate interim measures of
protection in the following terms: C o -
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The United .States Government, to include the State of Hawai’i as its organ
should take all measures at its disposal to ensure its compliance with the 1907
Hague Conventions IV and V as they are applicable to the territorial dominion
of the Hawaiian Kingdom, and should inform the Secretary General of the
United Nations, or some duly authorized body, of all the measures which it has
taken in implementation of that Order.

12.5 As pleaded, the entire case clearly raises questions about whether
there was a real dispute between the parties, as opposed to a dispute
between the parties and the United States ‘of America. It also clearly
raised the question whether the Tribunal could give a decision without
ruling on the legality or illegality of the conduct of the United States of
America. It was these concerns which led the Tribunal to issue Procedural
Order No 3. .. . ) .

12.6 As noted in para. 6.4 above, and in order to avoid the need for
the Tribunal to hear argument on the issues raised in Procedural Order
No 3, the initial reaction of the parties to Procedural Order No 3 was to
amend the Special Agreement submitting the dispute to arbitration in the
terms of Special Agreement No 2. This tourse of action did not, however,
remove the Tribunal’s concerns regarding the requirement of a dispute
and the application of the Monetary Gold principle. Although the parties
may, by agreement, determine the extent of the Tribunal’s jurisdiction
as between themselves, they cannot thereby entitle, let ‘alone compel,
the Tribunal to ignore the fundamental requirements of international
law that there must be a real dispute between the parties and -that the
Tribunal must not make a decision which evaluates the legality of the
c¢onduct of a State not party to the proceedings. The Tribunal made
that clear in its Procedural Order No 4 (para. 6.5 above). The parties
complied with that Order and submitted fresh pleadings on the points
raised in Procedural Order No 3.

12.7 Having heard the arguments of the parties, the Tribunal consid-
ers that, had the case remained as pleaded before the Tribunal adopted
Procedural Order No 3, there is no doubt that the Monetary Gold principle
would have precluded the exercise of jurisdiction. The pleadings of both
parties expressly invited the Tribunal to decide that the United States of
America had acted unlawfully and, indeed, the respondent sought in-
terim measures against the United States of America. It was also difficult
to see that, as originally pleaded, there was a real dispute between the
parties. At any rate, any such dispute concerned only the consequences
for the parties of a legal situation, involving intimately the rights of a third
State, on which the parties were not in dispute with each other but were
in dispute with that third State. In other words, the gist of the dispute
submitted to the Tribunal was a dispute not between the parties to the ar-
bitration agreement but a dispute between each of them and a third party.

12.8 In the light of Procedural Order No 3, each party amended the
way in which it put its case: In his Reply, para. 39, the claimant asked
the Tribunal to adjudge and declare that: T '
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The Acting Council of Regency of the Hawaiian Kingdom has an obligation
and a responsibility under international law, to take steps to protect Claimant’s
nationality as a Hawaiian subject, and that

Because the Acting Council of Regency of the Hawaiian Kingdom has failed
to adequately protect Claimant’s nationality as a Hawaiian subject, it is liable
to the Claimant for redress of grievances.

This request was maintained by Ms Parks in her closing submissions at
the hearing (Transcript, p. 130). '
12.9 The respondent’s Reply, para. 134, concluded that:

The purpose of this case as it pertains to the parties, is to achievé a better un-
derstanding as tothe relationship between the Claimant and the Respondent.
But on a broader level, this case can serve to clarify an understanding to assist
in providing harmony between nationals and their governments. Any award
which might come from this case is not going to be enforced by national courts.
However, this does not mean the findings and conclusions will not have persua-
sive effect in other international proceedings, in which the history and status of
the Hawaiian Kingdom may become an issue. Indeed, by doing its work here,
the Tribunal may be able to add immeasurable insight, within the context of
law, in related decision-making processes as it relates to the Hawaiian Kingdom.

12.10 The parties developed these submissions during the hearings.
The Tribunal is grateful to counsel for the careful way in which they
developed their arguments and formulated the dispute as each party
saw it. Nevertheless, the Tribunal is compelled to find that in the present
case there is no dispute between the parties on which this Tribunal can
adjudicate without falling foul of the Monetary Gold principle.

12.11 If the dispute is defined without reference to the actions of the
United States of America and the legality of its presénce in Hawaii, it has
to be reduced to an abstract question about whether the respondent has
a duty to protect the claimant. There is, however, no dispute between
the parties on that question. .

19.12 It is clear from the pleadings that the parties are agreed on the
following propositions: ' o -

v

1. Hawaii was not lawfully incorporated into the United States of Amer-
ica at any time; ' : .
2. Therefore the Hawaiian Kingdom still exists as'a matter of interna-

" tional law; ‘
3. The claimant is a national of that Kingdom; - -~
4. The respondent is entitled and required to act on behalf of that King-

dom; and - .
5. The respondent therefore has a duty of protection in respect of the
claimant. ‘ A

There is no dispute between the parties in respect of any of thiese propo-
sitions.
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12.13 At the hearing the agent for the' Hawaiian Kingdom submitted
(Transcript, p: 59), in:terms with which'the claimant concurred, that:

the present issue before the Trrbunal is not a contentlous case between the
partles

12.14 Anidentified dispute between the parties only emerges in respect
of whether the respondent has discharged its duty of protection towards
the claimant. In other words, the dispute, if there is one, relates to the con-
sequences for the partles of the five proposmons identified in para. 12.12
above, in terms of the “duty of protection” thereby stipulated. This can-
not, however be addressed unless the Tribunal first determines that there
Is somethmg against which the respendent.should have acted to protect
the claimant. Yet when one looks at what the claimant demands that the
respondent protect him against; one is inevitably-and inexorably forced
back to allegations regarding the acts of the United States of America. If
there is a dispute between the claimant and the respondent it concerns
whether the respondent has fulfilled what both parties maintain is its
duty to protect the claimant, not in the abstract but against the acts of
 the United States of America as the occupant of the Hawaiian islands.
Moreover, the United States’ actions of which the claimant claims to be
the victim.would not give rise to a duty of protection in international law
unless they were themselves unlawful in international law.

12.15 It follows that the Tribunal cannot determine whether the
respondent has failed-to dlscharge its obligations towards the claimant
without ruling on the legality of the acts of the United States of America.
Yet that is precisely what the Monetary. Gold principle precludes the Tri-
~ bunal from doing As the International Court explained in the East Timor
case, “the Court could not rule on the lawfulness of the conduct of a State
when. its judgment would imply an evaluation of the lawfulness of the
conduct of another State which is not a party to the case”, (IC] Reports
1995, p. 90, para. 29). ..

12.16 A the hearings, counsel for the clalmant sought to avoid
this conclusion by submitting that the claimant’s arguments that the
respondent had failed in its duty towards him was not confined to a
claim that the respondent should have protected him against the United
States of America. She mamtamed that other States have also refused to
acknowledge his status as “a national of the Hawailan Kingdom” and
have treated him in a manner which calls for,action on the part of the
respondent. She pointed, in particular, to the refusal of the Netherlands
to recognize the claimant’s travel documents, its insistence on treating
him as a United States citizen and its consequent refusal to allow him to
enter the Netherlands on any other basis.-

12.17 The Tribunal considers, however, that the reference to the con-
duct of other States which are not parties to the proceedings merely
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réinforces the fact that if there is a dispute between the parties, it is one
which cannot be decided by the Tribunal without falhng foul-of the rule
in Monetary Gold™ and_East Timor.™" . - o

12.18 There is also a more fundamental problem The clalmant s
claim that the respondent has failed adequately to protect him is based
upon the assumption that, contrary to the position under United States
law and what appear to be the views of other States, the Hawaiian
Kingdom has never been lawfully mcorporated into the United States
of America and remains an independent State in mternatlonal law. The
Tribunal was impressed by the obvious sincerity with which this position
was advanced by counsel for both parties. However, as it has already
stated, in the absence of the United States of America, the Tribunal can
neither decide that Hawaii is not part of the USA, nor proceed on the
assumption that it is not, To take either course would be to dlsregard a
principle which goes to heart of the arbitral function in international law.

12.19 The Tribunal therefore concludes that there is in the present
case no dispute between the parties on which the Tribunal can rule.

13. Fact-finding Enquiry.

13.1 At ene stage of the proceedings the question was raised whether
some of the issues which the parties wished to-present might not be
dealt with by way of a fact-finding process. In addition to its role as a
facilitator of international arbitration and conciliation, the Pérmznent
Court of Arbitration has various procedures for fact- ﬁndmg, both as
between States and otherwise.”

13.2 A request that the Tribunal should reconstitute itself as a fact-
ﬁndmg commission would have raised a number of issues. A new com-
promis or agreement would presumably have been required. More fun-
damentally the question would have been raised whether at least some
of the objections to the admissibility of arbitral proceedmgs discussed
above, would not also apply to a fact-finding commission.

The Tribunal notes that the interstate fact-finding commissions so far
held under the auspices of the Permanent Court of Arbitration have
not confined themselves to pure questions of fact but have gone on,
expressly or by clear 1mphcatron to deal with issues of respons1b111ty for
those facts.”

13.3 However that may be, it emerged in the ‘course of argument that
there was'no essentlal questlon of fact as to the situation of the partles

[26211M399] feo [Z7 105]LR226] A

*® Part Il of each of the Hague Conventions of 1899 and 1907 prov1des for Intematlonal
Commissions of Inquiry. The PCA has also adopted Optional Rules for Fact-finding Commissions
c1>g I;;c)lulry See N. Bar-Yaacov The Handlmg of | [ntematzonal Duputer by Means of . Inquzry (OUP, London

* See e.g the report on the Red Crusader incident: (1962) 35 ILR 485.
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or of the Hawaiian islands which is in dispute. The parties accordingly
did not press the issue of a possible fact-finding commission, and. the
questions identified in the preceding paragraph do not therefore arise.

14. Costs

14.1 The parties agreed on the terms for the costs of the arbitration
in the Arbitration Agreement, and no orders for costs were sought by
either party.

Award

For the reasons stated above, the Tribunal determines as a matter of
international law, which it is directed to apply by Article 3(1) of the
Arbitration Agreement: :

(a) that there is no dispute between the parties capable of submission to
arbitration, and

(b) that, in any event, the Tribunal is precluded from the consideration
of the issues raised by the parties by reason of the fact that the United
States of America is not a party to the proceedings and has not
consented to them.

Accofdingly, the Tribunal finds thaf ‘these arbitral proceedings are not
maintainable. :

[Report: Not yet published]
ANNEXURE 1

President Cleveland’s m.esvsage to the Senate and House of
Representatives dated 18 December 1893

Message

To the Senate and House of Representatives: :

In my recent annual message to the Congress I briefly referred to our
relations with Hawaii and expressed the intention of transmitting further
information on_the subject when additional advices permitted.

Though I am not able now to report a definite change in the actual
situation, I am convinced that the difficulties lately created both here and
in Hawaii and now standing in the way of a solution through Executive
action of the problem presented, render it proper, and expedient, that
the matter should be referred to the broader authority and discretion of
Congress, with a full explanation of the endeavor thus far made to deal
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with the emergency and a statement of the considerations which have
governed my action. - f

I suppose that-right and justice should determine the path to be fol-
lowed in treating this subject. If national honesty is to be disregarded and
a desire for territorial extension, or dissatisfaction with a form of govern-
ment not our own, ought to regulate our conduct, I have entirely misap-
prehended the mission and character of our Government and the behav-
ior which the conscience of our people demands of their public servants.

When the present Administration entered upon its duties the Senate
had 'under consideration a treaty providing for the annexation of the
Hawaiian Islands to the territory of the United States. Surely under our
Constitution and laws the enlargement of our limits is a manifestation of
the highest attribute of sovereignty, and if entered upon as an Executive
act, all things relating to the transaction should be clear and free from
suspicion. Additional importance attached to this particular treaty of an-
nexation, because it contemplated a departure from unbroken American
tradition in providing for the addition to our territory of islands of the
sea more than two thousand miles removed from our nearest coast.

These considerations might not of themselves call for interference with
the completion of a treaty entered upon-by a previous Administration.
But it appeared from the documents accompanying the treaty when
submitted to the Senate, that the ownership of Hawaii was tendered
to us by a provisional government set up to succeed the constitutional
ruler of the islands, who had been dethroned, and it did not appear
that such provisional .government had the sanction of either popular
revolution or suffrage. Two other remarkable features of the transaction
naturally attracted attention. One was the extraordinary haste—not to
say precipitancy—characterizing all the transactions connected with the
treaty. It appeared that a so-called Committee of Safety, ostensibly the
source of the revolt against the constitutional Government of Hawaii,
was organized on Saturday, the 14th day of January; that on Monday,
the 16th, the United States forces were landed at Honolulu from a naval
vessel lying in its harbor; that on the 17th the scheme of a provisional
government was perfected, and a proclamation naming its officers was
on the same day prepared and read at the Government building; that
immediately thereupon the United States Minister recognized the pro-
visional government thus created; that two days afterwards, on the 19th
day of January, commissioners representing such government sailed for
this country in a steamer especially chartered for the occasion, arriving
in San Francisco on the 28th day of January, and in Washington on the
3rd day of February; that on the next day they had their first interview
with the Secretary of State, and another on the 11th, when the treaty
of annexation was practically agreed upon, and that on the 14th it was
formally concluded and on the 15th transmitted to the Senate. Thus
between the initiation of the scheme for a provisional government in
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Hawaii on the 14th day of January and the submission to the Semflte
of the treaty of annexation concluded w1Fh such government, the entire
interval was thirty-two days, fifteen of which were spent by the Hawaiian
Commissioners in theif journey to Washington. o
In the next placé, upon the face of the papers submitted Vylthdthe
treaty, it. clearly appeared that there was open and undetermined an
issue of fact of the most vital importance. The message of the President
accompanying the treaty declared that “the Qverthr(,),w of the mi)narchy
was not in any way promoted-by this Government”, .and in a letter to
the President from the Sécretary of State, also subm}tted to the Senate
with the treaty, the following passage occurs: “At the time the provisional
government took: possession of the Government buildings no troops or
officers of the United States were present or took ‘any part whatever in
the proceedings. No public recognition was accorded to the prov1s’10n€1
government by the United . States Minister untll' after the Queen’s ab-
dication and when they were in effective possession of the Government
buildings, the archives, the treasury, the barracks, ”the police statl(in,
and all the potential machinery of the Government.” But a protest a }slo
accompanied said treaty, signed by the Queen and her ministers altt Fde
time she made way for the-provisional government, which exp 1}(]:1 y
stated that she yielded to the superior force of the United States, whose
Minister had caused United States troops to be landed at Honolulu and
declared that he would support such provisional government.

"The truth or falsity of this protest was surely of the first- impor-
tance. If true, nothing but the concealment of its truth could-mdlﬁce
our Government to negotiate with the semblance of a government thus
created, nor could a treaty resulung from the acts stated in-the prot;st
have been knowingly deemed worthy of consideration by the Senate. Yet
the truth or falsity of the protest had not been investigated. N

I conceived it to be my duty therefore to withdrawthe treaty from t g
Senate for examination, and meanwhile to cause an accurate, full., an :
impartial investigation to.be made of the facts attending the subve_rsmln o
the constitutional Government of Hawaii, and the installment in its place
of the provisional government. I selqcted for the vyork of investigation
the Hon. James H. Blount, of Georgia, whose service of eighteen years
as a member-of the House of Representauves, ar}_d whose experler'l}i:.e
as chairman of the Committee of Foreign Affairs %n'that b(?dy, a?n(%l ' l}i
consequent familiarity with international topics, joined Wlth his . 1gl
character and honorable reputation, seemed to render him peculiarly
fitted for the duties entrusted to him. His report detailing his actlﬁp
under the instructions given to him and the conclusions derived from his
1 igation accompany this message. : .
lnv%sg;géiugonclusiori. d}(l) not-rest- for their. acceptance entirely upog
Mr Blount’s honesty and ability as a man, nor upon his acume.rg1 an
impartiality as an investigator. They are accompanied by the evidence
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upon which they are based, which evidence is also herewith transmitted,
and from which it seems to me no other deductions could possibly be
reached than those arrived at by the Commissioner. ,

The report with its accompanying proofs, and such other evidence as is
now before the Congress or is herewith submitted, justifies in my opinion
the statement that when the President was led to submit the treaty to the
Senate with the declaration that “the overthrow of the monarchy: was
not in any way promoted by this Government”, and when the Senate
was induced to receive and discuss it on that basis, both President and
Senate were misled. : '

The attempt will not be made in this communication to touch upon
all the facts which. throw light upon the progress and consummation of
this scheme of annexation. A very brief and imperfect reference to the
facts and evidence at hand will exhibit its character and the incidents in
which it had its birth. : .

. Itis unnecessary to set forth the reasons which in January, 1893, led a
considerable proportion of American and other foreign merchants and
traders residing at Honolulu to favor the annexation of Hawaii to the
United States. It is.sufficient to note the fact and to observe that the
project was one which was zealously promoted by the Minister repre-
senting the United States in that country. He evidently had an ardent
desire that it should become a fact accomplished by his agency and dur-
ing his ministry, and was not inconveniently scrupulous as to the means
employed to that end. On the 19th day of November, 1892, nearly two
months before the first overt act tending towards the subversion of the
Hawaiian Government and the attempted transfer of Hawaiian terri-
tory to the United States, he addressed a long letter to the Secretary
of State in which the case for annexation was elaborately argued, on
moral, political,.and economical.grounds. He refers to the loss to the
Hawaiian sugar interests from the operation of the McKinley bill, and
the tendency to still further depreciation of sugar property unless some
positive measure of relief is granted. He strongly inveighs against the
existing Hawaiian Government and emphatically declares for annexa-
tion. He says: “In truth the monarchy here is an absurd anachronism. It
has nothing on which it logically or legitimately stands. The feudal basis
on which it once stood no longer existing, the monarchy now is only an
impediment to good government—an obstruction to the prosperity and
progress of the islands.” - .. ' .

‘He further says: “As a crown colony of Great Britain or a Territory of
the United-States the government modifications could be made readily
and good-administration of the law secured. Destiny and the vast future
interests of the United States in the Pacific clearly indicate who at no
distant day must be responsible for the government of these islands.
Under a territorial government they.could be as easily governed as any of
the existing Territories of the United States.” . . . “Hawaii has reached the

It

I
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parting of the ways. She must now take the road which leai'(gls to A_s.i;.l, or the
other which.outlets her in America, gives her an American ClVlEZ&thn’
and binds her to the care of American.destiny.” He also declare§: One of
two courses seems to me absolutely necessary to be followsad, (’31ther bold
and vigorous measures. for annexation or a ‘customs union,” all ocean
cable from the Californian coast to H'onqlulu, Pearl Harbpr Perpetually
ceded to the United States, with an implied but not expressly stipulated
American protectorate over the islands..I believe the former to be the
better, that which will prove much thq more advantageous to Fhe islands,
and the cheapest and least embarrassing in the end to the Umtf':d Sta}tes,
If it was wise for the United States through Secretary Marcy thlrty.-elght
years ago to-offer to expend $100,000 to secure a treaty of annexation, it
certainly can not be chimerical or unwise to _expend $100,000 to secure
annexation in the near future. To-day the United Stgte§ has five times the
wealth she possessed in 1854, and the reasons now existing for annexation
are much stronger than they were then. I can not refrain from expressing
the opinion with emphasis that the golden hour is near at hand.”
These declarations certainly show a disposition and condition of mind,
which may be usefully recalled when interpreting: the.mgmﬁ(':z'xnCC f(‘)f the
Minister’s conceded acts or when ci)ins%dercing the probabilities of such
i his part as may not-be admitted.. . c
COIIIS TLtll(ﬁso\]/niew i{)seems prgperf to also quote from a letter written by the
Minister to the Secretary of State on the 8th day of .March, 1892,‘ neaﬁy
a year prior to the first step taken toward annexation. After stating t S
possibility that the existing-Government of Hawati might be o'vertun;e1
by an orderly and peaceful revolution, Minister Stevens ert(ﬁ; as t?l -
lows: “Ordinarily in like circumstances, the rule seems to be to limit g
landing and movement of United States forces in foreign waters and
dominion exclusively to the protection of the United States leg.atlc?nlerll1
of the lives and property of American citizens. But as the relamoniJ of t g
United States to Hawaii are exceptional, and in former years the Unite
States officials here took somewhat exceptional action in c1rcums{ances
of disorder, I desire to know how far the present Minister and nava Son:-
mander may deviate from established international rules and ﬁ)’r,ece ents
in the contingencies indicated in the first part of this dispatch. :
To a minister of this temper full of zeal for annexation there seeme ;19
arise in January, 1893, the precise opportunity fo: whlcl} hefwas watt;:b:
fully waiting—an opportunity which by El’me!y deviation ro(rin es ]
lished international rules and precedents” might be improved to 'Suij
cessfully accomplish the great object in-view; and we are quite Plr)eparet_
for the exultant enthusiasm with which in a letter to the Staté Depar
ment dated February 1, 1893, he declares: “Th? Hawaiian pe?r 115(; rio,’w
fully ripe and this is the golden h'our.for the.Ur}lted States to pluc it.
As a turther illustration of the activity of this diplomatic representative,
attention is called to the fact that bp the day the abpve letter wai wrltt'er;;
apparently unable longer to restrain his ardor, he issued a proclamatio
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whereby “in the name of the United States” he assumed the protection of
the Hawaiian Islands and declared that said action was “taken pending
and subject to negotiations at Washington”. Of course this assumption
of a protectorate was promptly disavowed by our Government, but the
American flag remained over the Government building at Honolulu and
the forces remained on guard until April; and after Mr Blount’s arrival
on the scene, when both were removed. | , ‘

- A brief statement of the occurrences that led to the subversion of the
constitutional Government of Hawaii in the interests of annexation to
the United States will exhibit the true complexion of that transaction;

- On Saturday, January 14, 1893, the Queen of Hawaii, who had been

contemplating the proclamation of a new constitution, had, in deference
to the wishes and remonstrances of her cabinet, renounced the project
for the present at least. Taking this relinquished purpose as a basis of ac-
tion, citizens of Honoluly numbering from fifty to one hundred, mostly
resident aliens, met in a private office and selected a so-called Comn-
mittee of Safety, composed. of thirteen persons, seven of whom were
foreign subjects, and consisted of five Americans, one Englishman, and
one German. This committee, though its designs were not revealed, had
in view nothing less than annexation to the United States, and between
Saturday, the 14th, and the following Monday, the 16th of January—
though exactly what action was taken may not be clearly disclosed—they
were certainly in communication with the United States Minister. On
Monday morning the. Queen and her cabinet made public proclama-
tion, with a notice which was specially served upon the representatives
of all foreign governments, that any changes in the constitution would be
sought only in the methods provided by that instrument. N evertheless, at
the call and under the auspices of the Committee of Safety, a mass meet-
ing of citizens was held on that day to protest against the Queen’s alleged
illegal'-and unlawful proceedings and purposes. Even at this meeting the
Committee of Safety continued to'disguise their real purpose and con-
tented themselves with procuring the passage of a resolution denouncing
the Queen-and empowering the .committee to devise ways and means
“to secure the permanent maintenance of law and order and the pro-
tection of life, liberty, and property in Hawaii”. This meeting adjourned
between three and four o’clock in the afternoon. On the same .day,-and
immediately after ‘such adjournment, the committee, unwilling to take
further steps without the cooperation of the United States Minister, ad-
dressed him a note representing that the public safety was menaced and
that lives and property were in danger, and concluded as follows:

We are unable to protect ourselves without aid, and therefore pray for the
protection of the United States forces. * o

- Whatever may be thought of the other contents of this note, the ab-
solute truth of this latter statement is mcontestable. When the note was
written and delivered, the committee, so far as it appears, had neither
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a man nor.a gun at their .comr‘nand, and after its dellverfyt;lhﬁy Eezl‘rane
so panic-stricken at their position that they sent sorrclle }? Uzgedustater
to interview the Minister and request him not to land the N d 8 es
forces till the next morning. But he replied that the trooptsh alan (fen
ordered, and whether the committee were readylgrhné)t FJanu ;ng
should take. place. And so it happened that on the 16t gyto Jamua ry%
1893, between four and five o’clock in the afternoon, a detac nery 0

maiines from the United States steamer Boston, w1th tvlvlo piece l.arc.l
tillery, landed at Honolulu. The men, upwards (,’f_ 160 m;l ,_\;\;leﬁeasvlggai

with double cartridge belts filled wxphda};nrzu}?gz;()irtla?réorvg; h o Stremh?

ens, and were: accompamned by L G !

2?5(:1 a(;la(i1 tr(;l(a(':li,czll supplies. This military demonstration upﬁrt ﬁhi Osﬁzlegi;
Honolulu was of itself an act of war, unless made either w1t‘ : e onsen

of the Government of Hawati or for thq bona fide pur{}J)qs& g Sptr(zez Bugt
the imperilled lives a?d propeifty of c1tl(z;:1r_1tshc;fpt2}11§ ofltl;:: GoVi'm'mem

i retense of any such consen )
g;e:ﬁel SQn;e%ri which at };hat time was undisputed and was both the

- de facto and the de jure government. In point of fact the existing govern-

ment instead of requesting the presence of an armed fo}rlc?pr:ste‘:;teercé
against it. There s as little basis for the pretense that ?c t(;lrc s vere
landed for the security of American life and property. | 0, t((:)y vould
have been stationed in the vicinity of such property a}il ;Io as ‘iaE orect
it. instead .of at a distance and so as to comm;xpd t ﬂ?-i awai m Gov,
e;nment building and palace. PEdmlra.l Ske}rlrettf,r;l’rlil (; S:;atrelél tc}?at\ mand
of our naval force on the Pacific station, has : n e
inion the location of the troops was inadvisable if they were lande
?(?rntl}llcénptrotection of American citizens whose remde'nces(‘f}r}[(i rﬁla(;ii gf
business, as well as the legation and consulate, \‘/veﬂe 1fn a dis e f; o)
the city, but the location se}ected was a wise one if the or(‘iesI ;A; ore lancied
forthe purpose ofsupporting e by Bt ey existed, Gret
i roperty calling for any suc ‘ : .
1113freitzaglrf1 alr)ld I;thte}; foreig%l"powers interested wo‘u‘ld not]lslave}?een l;(;l;lrrll((i)
the United States in activity to protect their citizens. u:ﬂ t df:yt }rlil e nd
sign in that direction. When these grmed men were lan ed h the Ttﬁlere
Honolulu was in its customz(xiry orgerly apd pea(c;l:lf:rltgfn Ml(t:;) ‘.Momen’
: tom of riot or disturbance in any er. L, g
;V:S Et?ﬂfif:f were about the streets as usual, and r}Othmgv:Lgleedl;}:é ionrg
dinary routine or disturbed the ordinary tranquillity, excep the lancin
of the Boston’s marines and their march through the tlolw(? fto theqlanding
assigned them. Indeed, the fact that after having cgfe (()ir i
of the United States forces on the plea 9f danger to life an ”pr(.)tp Tty e
Committee of Safety themselves 'requeﬁted the .Mlm'st@r tofppse s;; one ac,
tion, exposed the untruthfulness of their representations o prr st gpOut
to life and property. The peril they saw was an ant;lq};latlﬁn g owing o
of guilty intentions on their part and something which, though n¢
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existing, they knew would certainly follow their attempt to overthrow the
Government of the Queen without the aid of the United States forces.
Thus it appears that Hawaii was taken possession of by the United
States forces without the consent or wish of the government of the islands,
or of anybody else so far as shown; except the United States Minister.
Therefore the military occupation of Honolulu by the United States on
the day mentioned was wholly withoutjustification, either as an occupa-
tion by consent or as an occupation necessitated by dangers threatening
American life and property. It must be accounted for in some other way
and on some other ground, and its real motive and purpose are neither
obscure nor far to seek. T
The United States forces being now on the scene and favorably sta-
tioned, the committee proceeded to carry out their original scheme. They
met the next morning, Tuesday, the 17th, perfected the plan of tempo-
rary government, and fixed upon its principal officers, ten of whom were
drawn froin the thirteen members of the Committee of Safety. Between
one and two o’clock, by squads and by different routes to avoid notice,
and having first taken the precaution of ascertaining whether there was
anyone there to oppose them, they proceeded to the Government build-
ing to proclaim the new government. No sign of opposition was manifest,
and thereupon an American citizen began to read the proclamation from
the steps of the Government building almost entirely without auditors. It
is said that before the reading was finished quite a concourse of persons,
variously estimated at from 50 to 100, some armed and some unarmed,
gathered about the committee to give them aid and confidence. This
statement is not important, since the one controlling factor in the whole
affair was unquestionably the United States marines, who, drawn up
under arms and with artillery in readiness only seventy-six yards distant,
dominated the situation.

The provisional government thus proclaimed was by the terms of the
proclamation “to exist until terms of union with the United States had
been negotiated and agreed upon™. The United States Minister, pursuant
to prior agreement, recognized this government within an hour after the
reading of the proclamation, and before five o’clock, in answer to an
inquiry on behalf of the Queen and her cabinet, announced that he had
done so. - ‘

When our Minister recognized the provisional government the only
basis upon which it rested was the fact that the Commiittee of Safety
had in the manner above stated declared it to exist. It was neither a
government de facto nor de jure. That it was not in such possession of the
Government property and agencies as entitled it to recognition is con-
clusively proved by a note found in the files.of the Legation at Honolulu,
addressed by the declared head of the provisional government to Min-
ister Stevens, dated January 17, 1893, in which he acknowledges with
expressions of appreciation the Minister’s recognition of the provisional



606- PERMANENT COURT OF ARBITRATION

government, and states that it is not yet in the possessxc,)nt of the sta-
tion house (the place where a large number of the fQ}llleen se égg%s,fgvere
quartered), though the same had been demapded of the %qnister 1acer§
in charge. Nevertheless, this qungful recognition by our > 1 er p1 ce
the Government of the Queen in-a position of most }Eeg Okl)ls P }]: ex1t§é,
On the one hand she had possession of the palace, o fti e harrgc s,farﬁ
of the police station, and had at her cqmmand at leasth ve hurll re '1‘ tu y
armed men and several pieceshof ax_“;(jlllerydlr:t:lfiféir, é : :p;\;a(]) (zv r}?ﬁ é ?}?e;
her kingdom was on her side and a . ,
té)(r)(;flrr?ifttee of Szglfety, by actual s}(laarch, had ;i!sci)}\::rseeclvti}ézt otfhf}f: év(e)ie
w arms in Honolulu that were not n : .
E:rtlr;eerr?t.f eIn this state of things if the Queen could hav::1 dgalt w1t1}t1 th?
insurgents alone her course would have been plain }?r;l the iflsilés }‘:;ld
mistakable. But the United States had allied itself wit . ir (Cilne the; had
recognized them as the true Government of Hawau, 21‘r,\1,f 1a {3}1101: an,
her adherents in the position of opposition against lawtul alél he ity ! e;
knew that she could not withstand the power of .the Umte\d a; es, bu
* she believed that she might safely trust to 1ts justice. Accog 131g % ;Oiing
hours after the recognition of the provisional government by the i Zu
States Minister, the palace, the barracks, and the pogce Stﬁtl(i;’ll,e wQ h al
e o e hat hr case would (hrcafir be
n the representation made to her that |
?gv?:\,\t/ed at Ii)Nashington, and while protesting that Shehsuérendir;c[ijtgiigg
superior force of the United States, whose Mlmste:i ﬁ c}?uiv d Dnited
States troops to be landed at Honolug;ta}llr;? Sdheé:lyaireeid etd ;Ltcreauthority It)o
rovisional government, and: : . )
E)Séf/;gs clz)]lision of agmed forces and loss of life and only.untlljl sul((:jh ut;rgg
as the United States, upon the facts being presented t(;1 it, s t;)luri o
the action of its representative and reinstate her mn t ? f.u do ty
claimed as the constitutional sovereign of the Hawanan asl an s.r o
This protest was delivered to the chief of the provision rlg(ﬁvet ument,
who endorsed thereon his acké}owledbgnzﬁnz é)i Slsl rrr(:,lcr::éptg Cone;ti(;me !
the protest were read without dissent by tho O e owiedae
isional government, who were certainly charged wit
?ﬁ:: lts}llz ngeen instead of finally abandoning her power}?idai;zgz?ilteﬁ
to the justice of the United States for reinstatement n de author ¥
and yet the provisional Government with this unanswereh P est n 1o
hand hastened to negotiate with the United States fofr ht e k;i)e man
banishment of the Queen from power and for a sale o e{{h ngn .
Our country was in danger of occupying the posilltlgn oh av1r gose "
ally set up a temporary governmen'tt on fvc\)lﬁlcghn Vi(:; A ;)Cll” fN reoggf Eﬂy o
acquiring through that agency territory wronghuly bt
in-i ion. The control of both sides of a bargain acq
lsrlllclltlsapr(r)li:rfi:fer is called by a familiar and unpleasant name }:vhgrrll fo}lll(r)lvi
‘in private transactions. We are not without a-precedent showing
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scrupulously we avoided such accusations in former days. After the peo-
ple of Texas had declared their independence of Mexico they resolved
that on the acknowledgement of their independence by the United States
they would seek admission into the Union. Several months after the bat-
tle of San Jacinto, by which Texan independence was practically assisted
and established, President Jackson declined to recognize it, alleging as
one of his reasons that in the circumstances it becarne us “to beware of a
too early movement, as it might subject us, however unjustly,-to the im-
putation of seeking to establish the claim of our neighbours to a territory
with a view to its subsequent acquisition by ourselves”. This is in marked
contrast with the hasty recognition of a government openly and conced-
edly set up for the purpose of tendering to us territorial annexation.

I believe that a candid and through examination of the facts will force
the conviction that the provisional government owes its existence to an
armed invasion by the United States. Fair-minded people with the evi-
dence before them will hardly claim that the Hawaiian Government was
overthrown by the people of the islands or that the provisional govern-
ment had ever existed with their consent. I do not understand that any
member of this government claims that the people would uphold it by
their suffrages if they were allowed to vote on the question,

While naturally sympathizing with every effort to establish a repub-
lican form of government, it has been the settled policy of the United
States-to concede to people of foreign countries the same freedom and
independence in the management of their domestic affairs that we have
always claimed for ourselves; and it has been our practice to recognize
revolutionary governments as soon as it became apparent that they were
supported by the people. For illustration of this rule I need only to refer
to the revolution in Brazil in 1889, when our Minister was instructed
to recognize the Republic “so soon as a majority of the people of Brazil
should have signified their assent to its establishment and maintenance”;
to the revolution in Chile in 1891, when our Minister was directed to
recognize the new government “if it was accepted by the people”; and
to the revolution in Venezuela in 1892, when our recognition was ac-
corded on condition that the new government was “fully established, in

possession of the power of the nation, and accepted by the people”.

As I apprehend the situation, we are brought face to face with the
following conditions: ‘ ‘ S

The lawful Government of Hawaii was overthrown without the draw-
ing of a sword or the firing of a shot by a process every step of which, it
may safely be asserted, is directly traceable to and dependent for its suc-
cess upon the agency of the United States acting through its diplomatic
and naval representatives. : R

But for the notorious predilections of the United States Minister for
annexation, the:Committee of Safety, which should be called the Com-
mittee of Annexation, would never have existed. o
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_,But for the landing of the United States forcés upon false pretexts
respecting the danger to life and property the committee would never
have exposed themselves to the pains and penalties of treason by under-
taking the subversion 'of the Queen’s Government. .

But for the presence. of the- United-States forces in-the immediate

vicinity and in position: to;afford all needed protection and support the
committee would not have proclaimed the provisional government from
the steps of the Government building. o _
. And- finally; but for the lawless occupation Qf‘Honolqu. u’nder fals.e
pretexts by United States forces, and but for Minister Stevens’s recogni-
tion of thie provisional government when the. United States forces were
its sole support and constituted its only military strength, the Queen and
her Government would never have yielded to the prqv1§1onal govern-
ment, even for a time and for the sole purpose of submitting her case to
the enlightened justice of the Unltf{d_States. : : : ‘

‘Believing, therefore, that the United States could not, upc}er the cir-
cumstances disclosed, annex the islands without justly incurring the im-

- putation of acquiring them by unjustifiable methods, shall not again
submit the treaty of annexation to the Senate for its consideration, and
in the instructions to Minister Willis, a copy of whlph‘ accompanies this
message, ['have directed him to so inform the p¥0v1'510na‘1 government.

. Butin.the present instance our duty doés not, In my opuon; end with
refusing to-consummate this questionable transaction. It has been the
boast-of our Government that it.seeks to do justice m a}ll things wq‘thout
regard to the strength or weakness of those_w1th whom it deals. I mistake
the American people if they favor the odious doctrine that there.1s no
such thing as international morality, that there.is one law for a strong
nation and another for a weak one, and that even by indirection a strong
power may with impunity despoil a weak one of its territory. .
"By -an act of war, committed with the participation of a diplomatic
representative of the United States and without authority of Congress,
the Government of a fecble but friendly and confiding peqple has been
overthrown. A substantial wrong has-thus been done wl}l(}h a due re-
gard for.our national character as well as the rights of the injured people
requires we should endeavor to repair. The prov1s1qnal government has
not assumed a republican or other constitutional form, but has remained
a mere executive council or oligarchy, set up without the assent of the
people. 1t has not sought to find a permanent basis of popular support
and has given no evidence of any intention to do so. Indeed, the reprg—
sentatives of that government assert that the‘people of Hawg11,are %nb t
for popular government and frankly avow that they can.be best ruled by
i or despotic power.
ar?lligzw of nzgt)ions izfounded‘upon reason and justice, and the rules of
conduct governing individual relations between citizens or subjects ofa
civilized State are equally applicable as between .enlightened nations.

The considerations that international law is without a court for its
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enforcement, and that obedience to its commands practically.depends
upon good faith, instead of upon the mandate of a superior. tribunal,
only give additional sanction to the law itself and brand any ‘deliber-
ate infraction of it not merely as a wrong but as-a-disgrace. A man
of true honor protects the unwritten word which binds-his conscience
more scrupulously, if possible, than he does the bond a breach of which
subjects him to legal liabilities; and the United States in aiming to main-
tain itself as one of the most enlightened of nations would do its citizens
gross injustice if it applied to its international relations any other than a
high standard of honor and morality. On that ground the United States
can not properly be put in the position of countenancing a wrong after
its-cornmission any more than in'that of consenting to it in advance. On
that ground it can not allow itself to refuse to redress an injury inflicted
through an abuse of power by officers endowed with its authority and
wearing its uniform; and on the same ground, if a feeble but friendly
state 1s in danger of being robbed of its independence and its sovereignty
by a misuse of the name and power of the United States, the United
States can not fail to vindicate its honor and its sense of justice by an
earnest effort to make all possible reparation. - »

- These principles apply to the present case with irresistible force when
the ‘special conditions of the Queen’s surrender of her sovereignty are
recalled. She surrendered not to the provisional government, but to the
United States. She surrendered not absolutely and permanently, but
temporarily and conditionally until such time as the facts could be con-
sidered by the United States. Furthermore, the provisional government
acquiesced in her surrender in that manner and on those terms, not
only by tacit consent, but through the positive acts of some members
of that government who urged her peaceable submission, not merely to
avoid bloodshed, but because she could place implicit reliance upon the
justice of the United States; and that the whole subject would be finally
considered at.-Washington. S S :

I have not, however, overlooked an incident of this unfortunate affair
which remains to be mentioned. The members of the provisional gov-
ernment and their supporters, though not entitled to extreme sympathy,
have been led to their present predicament of revoltagainst the Govern-
ment of the Queen by the indefensible encouragement and assistance of
our diplomatic representative. This fact may entitle them to claim that
in our effort to rectify the wrong committed some regard:should be had
for their safety. This sentiment is strongly seconded by my anxiety to do
nothing which would invite either harsh retaliation on the part of the
Queen, or violence and bloodshed in any quarter. In the belief that the
Queen, as well as her enemies, would be willing to adopt such a course as
would meet these conditions, and in view of the fact that both the Queen
and the provisional government had at one time apparently acquiesced
in a reference of the entire case to the United States Government, and
considering the further fact that in any event the provisional government
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by its own declared limitation was only “to exist .until terms of union with
the United States of America have been negotiated and agreed upon”,
I hoped that after the assurance to the membf:rs of that government
that such union could not be consummated I might compass a peacefy]
adjustment of the difficulty. . . , - -
Actuated by these desires and purposes, a}nd‘ riot unmindful of the
inherent perplexities of the situation nor of the limitations upon my
power, I instructed Minister Willis to gdwse the Queen and her.support-
ers of my desire to aid in the restoration of the status ex1st}ng before the
lawless landing of the United States forces at Honolulu on the 16‘th. of
January last, if such-restoration could be- 'effegted upon terms providing
for clemency as well as justice to all parties concerned. The conditions
suggested,. as the instructions show, copFemplate .a-general amnesty to
those concerned in setting up the provisional government and a recog-
nition of all its bona fide acts and obligations. In short, they require that
the past should be buried, and that the restored Gove'rnment should re-
assumé its authority as-if its continuity had not been interrupted. These

- conditions have not proved acceptable to the Queen, and though she has

been informed that they will be insisted upon, 'ar}d that, unless acceded
to, the efforts.of the President to aid in ther’estorapon 'of'_ her Goyernment
will cease, I have not thus far learned that she is willing to y}eld them
her acquiescence. The check which my plans have thus encountered has
prevented their presentation to thf} members of the pr0v131(?nal govern-
ment, while unfortunate public misrepresentations of the situation anld
exaggerated statements of the sentiments of our people-have obviously
njured the prospects of successful Executive medlatlon., . o
. I'therefore submit this communication with its accompanying exhibits,
embracing Mr Blount’s report, the evidence and.statements taken by
him at Honolulu, the instructions given to both Mr -Blc_)unt and Minister
Willis, arid correspondence connected with the affa;r in:hand. .
In commending this subject to the extendedn_pqwers and wide
discretion of the Congress; I desire to ‘adq thc_: -assurance .that 1 shﬁll
be much gratified to cooperate in any legislative plan which may be
devised for the solution of the problem before us which 1s consistent
with American honor; integrity, and- morality.

GrO\;e,r' ‘Cleveland _
Executive_ Mansion -
Wastungton, December 18, 1693

. ANNEXURE 2
Public Law 103-150

103d Congress .
23 November 1993
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Joint Resolution

To acknowledge the. 1 00th anm:ve_rsdry of the January 17,1893 overthrow of the
Kingdom of Hawani, and to offer an apology to the native Hawasians on behalf of
the United States for the overthrow of the Kingdom of Hawa. :

Whereas, prior to the arrival of the first Europeans in 1778, the Native
" Hawaiian people lived in 4 highly organized, self-sufficient, subsistent

- social system based on communal land tenure with a sophisticated
language, culture, and religion; Lo

Whereas a unified monarchical government of the Hawaiian Islands was
established in 1810 under Kamehameha L, the first King of Hawai;

Whereas, from- 1826 until 1893, the United States recognized the in-
dependence of the Kingdom of Hawaii, extended full and complete
diplomatic recognition to the Hawaiian Government, and entered
into treaties and conventions with the Hawaiian monarchs to govern
commerce and navigation in 1826, 1842, 1849, 1875, and 1887;

Whereas the Congregational Church (now known as the United Church

. of Christ), through its American Board of Commissioners for For-
cign Missions, sponsored and sent more than 100 missionaries to the
Kingdom of Hawaii between 1820 and 1850; :

Whereas, on. January 14, 1893, John L. Stevens (hereafter referred to in
this Resolution as.the “United States Minister”), the United States
Minister assigned to the sovereign and independent Kingdom of
Hawaii conspired with a small group of non-Hawaiian residents of
the Kingdom of Hawaii, including citizens of the United States, to

. overthrow. the indigenous and lawful Government of Hawaii;

Whereas, in pursance of the conspiracy to overthrow the Government

- of Hawaii, the United States Minister and the naval representatives
of the United States caused armed naval forces of the, United States
to invade the sovereign Hawaiian nation on-January 16, 1893, and to
position themselves near the Hawaiian Government buildings and the
Tolani Palace to intimidate Queen Liliuokalani and her-Government;

Whereas, on the afternoon of January 17,.1893, a Committee of Safety
that represented the American and European sugar planters, descen-
dants of missionaries, and financiers deposed the Hawaiian monarchy
and proclaimed the establishment of a Provisional Government;

Whereas the United States Minister thereupon extended diplomatic
recognition to the Provisional Government that was formed by the
conspirators without, the consent of the Native-Hawalian people. or
the lawful Government of Hawaii and in violation of treaties between
the two nations and of international law;- ' -~ .

Whereas, soon thereafter, when informed of the risk-of bloodshed with
resistance, Queen Liliuokalani issued the following statement yielding
her authority to the United States Government rather than to the
Provisional Government: e
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I Liliuokalani, by the Grace of God and under the Con.stitution of the
Hawaiian Kingdom, Queen, do hereby solemnly protest against any an.d,_ all
acts done against myself and the Constitutional Governiment of the; HaWallan
‘Kingdom by-certain: persons, -claiming to ‘have ‘established a.Pr0v1510na1 Gov-
ernment of and for this Kingdom. =~ - - o T '

‘That I yield to the superior force of the United States whqse Minister Plenipo-
tentiary, His Excellency John L. Stevens, has caused United States troops to
be larided at Honolulu and declared that he would support the Provisional

Government. o L )
Now to avoid any collision of armed forces and perhaps the loss of life,

I do this under protest and imperilled by said force yield my authomty un-

il such time as the Government of the United States shall, upon’ facts be-

ing presented to it, undo the action of its representatives and reinstate me in

the authority which I claim as the-Constitutional Sovereign of the Hawaiian

Islands. . C : " ) . RPN

_ Done at Honolulu this 17th day of January AD, 1893; - . - .

Whereas, without the active suppért-ahdiinter\{ention.b‘y-the United
. - States diplomatic and military ‘representatives, ‘the insurrection
-against the Government of Queen Liliuokalani would have failed
for lack of popular support and sufficient arms; -~ * - -
Whereas, on February 1, 1893, the United States Minister rg;sed the
Ameérican flag and proclaimed-Hawaii t6 be a protectorate of the
United. States; < .~ - . . feo e
Whereas the report of a Presidentially established investigation con-
ducted by:former: Congressman’ Jaines Blount into the events sur-
rounding the insurrection and overthrow of January 17,1893, con-
. cluded that the United States diplomatic and military representatives
had abused: their .autherity and were responsible: for the change in
government; © - . 0 e e - S
Whereas; as a result of: this.investigation, the United States M{rl_lster
* to.Hawaii was recalled from his diplomatic post and the military
. commander of the United. States armed forces stationed in Hawaii
" was disciplined and for&ed to'resign his commission; _
Whereas, in a message to Congress on December 18, 1893, President
Grover. Clévelarid reported fully and accurately on the illegal acts of
the conspirators, described such acts as-an- “acts o_f war,‘commlFted
with the participation of a diplomatic' representative of the United
“States and without  authority of Congress”; and acknowledged that
- by such acts thé government of a peaceful and friendly ;people was
"overthrOWn; U S ORI R [ . ' o .
Whereas President Cleveland “further concluded that a’ “§ubstantlal
wrong has thus been done which a due regard'for our national Char-
- dcter as well @s the rights of the injured people requires we shopld
endeavor to repair’ and -called for the restoration Qf the Hawailan
monarch; : g S

]
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Whereas the Provisional Government protested President: Cleveland’s
- call for the restoration of the monarchy and continued to hold state
power and pursue annexation to the United States; '

Whereas-the Provisional Government successtully lobbied the Commit-
tee on Foreign Relations of the Senate (hereafter referred to in this
Resolution as the “Committee”) to conduct a new investigation into
the events surrounding the overthrow:of the monarchy;

Whereas the- Committee and- its Chairman, Senator John -Morgan,
conducted hearings in Washington, DC, from December 27, 1893,
through February 26, 1894, .in which ‘members of the: Provisional
Government justified and condoned the actions of the United States

.Minister and recommended annexation of Hawaii; ‘
Whereas, although the Provisienal Government was able to obscure the
‘role.of the United States in- the illegal overthrow of the Hawaiian
- monarchy, it was unable torally the support from two-thirds of the
Senate needed to ratify a treaty of annexation;
Whereas on July 4, 1894, the Provisional Government declared itself to
* be.the-Republic of Hawaii; : : : :

Whereas, on January 24, 1895, while imprisoned in Iolani Palace, Queen
Liliuokalani was forced by representatives of the Republic of Hawaii
to officially abdicate her throne; C

Whereas, in the 1896 United States Presidential -election, William
McKinley replaced Grover Cleveland; :

Whereas; on July 7, 1898 as a consequence of the Spanish-American
“War, President McKinley signed the Newlands Joint Resolution that

“provided for-the annexation of Hawaii; - SR :

Whereas, through the Newlands Resolution; the self-declared Republic
of Hawaii ceded sovereignty over the Hawaiian Islands to the United

(States; . L T »

Whereas the Republic of Hawaii also ceded 1,800,000 acres of crown,
government and public lands of the Kingdom of Hawaii, without the

*consent of or compensation to the native people of Hawaii or their
sovereign government; o : C

Whereas the Congress, through the Newlands Resolution, ratified the
cession, annexed Hawaii as part of the United States, and vested title
to the'land in Hawaii in the United States;

Whereas the Newlands. Resolution also specified that treaties existing
between Hawaii and foreign nations were to immediately cease and
be replaced by United States treaties with such nations;

Whereas the Newlands Resolution effected the transaction between the
Republic of Hawaii and the United States Government; -

Whereas the indigenous Hawaiian people never directly relinquished
their claims to their inherent sovereignty as a people or over their
national lands.to the United States, -either through their monarchy
or through a plebiscite or referendum;. L :

i
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Whereas, on April 30, 1900, President McKinley signed the Organic
Act that provided a government for the territory of Hawaii and
defined the political structure and powers of the newly established
Territorial Government and its relationship to the United States; .

Whereas, on August 21, 1959, Hawan became the 50th State of the
United: States;

Whereas the health and well belng of the Native Hawanan people is
intrinsically tied.to their deep.feelings and attachment to the land;
Whereas the long-range economic and social changes in Hawaii over the
nineteenth and early twentieth centuries have been devastating to the
population and to the health and well-being of the Hawaiian people;

Whereas the Native Hawailan people are determined to preserve,
develop. and. transmit to future generations their ancestral territory,
and their cultural identity in accordance with their own spiritual
and traditional -beliefs, customs, practlces language and social
institutions;

. Whereas, in order to promote rac1al harmony and cultural understand-
ing, the Legislature of the State of Hawaii has determined that the
year 1993 should serve Hawaii as a year of. speclal reflection on the
rights and dignities of the Native Hawaiians in the Hawaiian and the
American societies;

Whereas the Eighteenth General Synod of the United Church of Christ
in recognition of the denomination’s historical- complicity in the
illegal overthrow of the Kingdom of Hawaii in 1893 directed the
Office of the President of the United Church of Christ to offer a
public apology to the Native Hawaiian :people and to initiate the
process of reconciliation between the United Church of Christ and
the Native Hawaiians; and

Whereas it is proper and timely for the Congress on the occasion of the
.impending one hundredth anniversary of the event, to acknowledge
the historic significance of the illegal overthrow of the Kingdom of
Hawaii, to express its deep regret to the Native Hawaiian people,
and to support the reconciliation efforts of the State of Hawaii and
the United Church of Christ with Native Hawanans Now, therefore

" beit :

. Resolved by the Senate and House (j Representatwes of the Unzted States of America
in Congress assembled,

Section 1. Acknowledgement and Apology
The Congress—

(1) on the occasion of the lOOth annlversary of the illegal overthrow
of the Kingdom of Hawaii on January 17, 1893, acknowledges the
historical significance of this event which resulted in the suppression

" of the inherent sovereignty of the Native Hawaiian people;

Y
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(2) recognizes and commends efforts of reconciliation initiated by the

State of Hawaii and the United Church of Christ with Native
. Hawaiians; |

(3) apologizes to Native Hawaiians on behalf of the people of the United
States for the overthrow of the Kingdom of Hawaii on January 17,
1893 with the participation of agents and citizens of the United
States, and the deprivation of the rights of Native Hawaiians to self-
determmatlon

(4) expresses its commitment to acknowledge the ramifications of the
‘overthrow of the Kingdom of Hawaii, in order to provide a proper
foundation for reconciliation between the United States and the
Native Hawatian people; and

(5) urges the President of the United States to also acknowledge ‘the
ramifications of the overthrow of the Kingdom of Hawaii and to sup-
port reconciliation efforts between the United States and the Native
Hawaiian people

Section 2. Definitions : :

As used in this Joint Resolution, the term “Native Hawaiian” means any
individual who is a descendant of the aboriginal people who, prior to
1778, occupied and exercised sovereignty in the area that now constitutes
the State of Hawaii.

Section 3. Dmlazmer

. Nothing in this Joint Resolution is intended to serve as a settlement of

any claims against the United States.

Approved November 23, 1993

Arbitration—North American Free Trade Agreement, Chap-
ter 11—Procedure—ICSID arbitration—Additional Facility
Rules—Amendment of claim—Requirement that amend-
ment must be within the scope of the arbitration agreement
and sufficiently timely—Due process—Discovery—North
American Free Trade Agreement

Damages—Expropriation of property—Restitutio in inte-
grum—TFair market value—Calculation—Loss of profits—
Discounted cash flow analysis—Whether appropriate in case
where project never operatlonal—Alternatlve methods of
calculation





