Law Offices of
DEXTER K. KAIAMA

111 Hekili Street, Suite A1607 Tel. No. (808) 284-5675
Kailua, Hawai’i 96734 Email: cdexk@hotmail.com

August 14,2015

Hand-Delivered

His Excellency Yasushi Misawa
Consul General of Japan

1742 Nuuanu Avenue
Honolulu, HI 96817-3201

Re: Complaint for War Crimes Committed in the Hawaiian Islands
Dear Consul General Yasushi Misawa,

In accordance with international humanitarian law, and as a matter of extreme urgency, |
am filing this complaint, on behalf of my client, Mr. Chase Michael Kaho‘okahi Kanuha,
a Hawaiian subject and protected person, for the war crime of deprivation of liberty when
he, along with thirty other individuals, was unlawfully arrested and temporarily detained
on April 2, 2015, in the taking of protective measures to prevent the war crime of
destruction of public property during occupation to be carried out by TMT International
Observatory, LLC, (TMTIO) upon the summit of Hawai‘i’s largest mountain Mauna a
Wakea, also known as Mauna Kea.

Japan’s partnership in TMTIO is called the National Institutes of Natural Sciences
(NINS). NINS includes the National Astronomical Observatory of Japan, the National
Institute for Fusion Science, the National Institute for Basic Biology, the National
Institute for Physiological Sciences, the Institute for Molecular Science, the Center for
Novel Science Initiatives, the Astrobiology Center, and the Okazaki Research Facilities.

Additionally, my client is reporting the war crimes of destruction of public property
during occupation committed in the building and erecting of the following thirteen
observatories, which includes the Japan’s Subaru Telescope built in 1999:

University of Hawai‘i Institute for Astronomy’s UH telescope built in 1970;
NASA'’s Infrared Telescope Facility built in 1979;

CFHT Corporation’s Canada-France-Hawai‘i Telescope built in 1979;

UKIRT’s United Kingdom Infrared Telescope built in 1979;

East Asian Observatory’s James Clerk Maxwell Telescope built in 1987;

Caltech Submillimeter Observatory’s telescope (10-meter) built in 1987;

National Radio Astronomy Observatory’s Very Large Baseline Array radio-
telescope antennas built in 1992;
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8. W.M. Keck Observatory’s Keck I telescope built in 1993;

9. W.M. Keck Observatory’s Keck II telescope built in 1996;

10. National Astronomical Observatory of Japan’s Subaru Telescope built in 1999;

11. Gemini Observatory’s Gemini Northern Telescope built in 1999;

12. Smithsonian Astrophysical Observatory and the Academia Sinica Institute of
Astronomy and Astrophysics of Taiwan’s Submillimeter Array built in 2002;

13. University of Hawai‘i at Hilo’s UH Hilo Educational Telescope built in 2010;

I have requested Dr. David Keanu Sai, a political scientist and recognized expert in the
area of Hawaiian State sovereignty and international law, to draft a War Crimes Report as
part of this complaint that provides a comprehensive analysis of the international armed
conflicts between the United States and the Hawaiian Kingdom from January 16, 1893 to
April 1, 1893, and the current armed conflict since August 12, 1898 during the Spanish-
American War. Dr. Sai recently served as an expert witness during an evidentiary hearing
in a criminal case in State of Hawai‘i v. English (CR 14-1-0820) on March 5, 2015,
where the court took judicial notice of adjudicative facts and law concluding the
Hawaiian Kingdom continues to exist as an independent State under international law. To
that end, I am attaching herein Dr. Sai’s brief that was judicially noticed (Attachment “I”’),
and the transcripts of the evidentiary hearing (Attachment “II”).

My client invokes his rights under the 1871 Hawaiian-Japanese Treaty with the filing of
this complaint. Article IV provides, “It is hereby stipulated that the Hawaiian
Government and its subjects, upon like terms and conditions, will be allowed free and
equal participation in all privileges, immunities and advantages that may have been or
may hereafter be granted by His Majesty the Tenno of Japan, to the Government, citizens
or subjects of any other nation.” (Attachment “III”’). For the status of the treaty, see
paragraph 1.4 of Dr. Sai’s War Crimes Report.

VIOLATIONS ALLEGED:

Deprivation of Liberty

On April 2, 2015, Mr. Kanuha was unlawfully arrested and detained by members of the
Hawai‘i Police Department, being a subdivision of the self-declared State of Hawai‘i, on
a so-called charge of obstructing a highway or public passage (Attachment “IV”).
Thereafter, on May 7, 2015, Mr. Kanuha was arraigned in the District Court of the Third
Circuit, South Kohala District, State of Hawai‘i, on the criminal charge of “Obstructing”
[HRS Section 711-1105(1)(a) and (5)] by a court that is not lawfully constituted, thereby
depriving Mr. Kanuha of a “fair and regular trial” in violation of Article 147 of the 1949
Geneva Convention, IV (Attachment “V”).

The State of Hawai‘i is not a military government established under and by virtue of the
1907 Hague Convention, IV, but is rather the internal legislative creation of the United
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States Congress being illegally imposed in the territory of an occupied State. To
understand the self-declared status of the State of Hawai‘i as an armed force, see
paragraphs 4.3, and 12.4-12.7 of Dr. Sai’s War Crimes Report. Mr. Kanuha is a Hawaiian
subject, being a national of the occupied State—the Hawaiian Kingdom, and therefore is
a protected person. It is significant to note that most of the 31 arrested and unlawfully
confined for protecting Mauna a Wakea from destruction of property by TMTIO are
Hawaiian subjects, being nationals of the Hawaiian Kingdom and are therefore protected
persons.

TMTIO hired the Honolulu based law firm Watanabe Ing LLP to represent them in
Hawai‘i and is primarily responsible for the war crimes committed against my client by
orchestrating and ordering the unlawful detainment carried out by State of Hawai‘i
enforcement officers. Mr. Ing is the primary attorney in charge of TMT matters on the
summit of Mauna Kea. The other civilians employed by TMT include the CEO and
President of Goodfellow Bros, Inc., J. Stephen Goodfellow, and Chad Goodfellow,
respectively, who was hired as the primary contractor for construction of the telescope on
the summit of Mauna Kea. Other civilians included are the employees of Goodfellow, Inc.

Those individuals operating in a military capacity, and by direction of Douglas Ing in a
civilian capacity, include, State of Hawai‘i armed force Governor David Ige, Attorney
General Doug Chin, Deputy Attorney Generals Linda Chow and Julie China, and
Director of the Department of Land and Natural Resources Suzanne D. Case, Hawai‘i
County Police Officer Captain Richard Sherlock, Lieutenant Dareen Horio, Supervising
Officer Nelson Acob, Reporting Officer James Pacheco, and arresting Officer Kelsey K.
Kobayashi.

The war crimes committed by Doug Ing include ordering the arrest of my client, which is
the war crime of unlawful confinement, and being an accomplice in depriving my client a
fair and regular trial. Evidence of being an accomplice in the deprivation of a fair and
regular trial, the Hawai ‘i Tribune-Herald reported on July 19, 2015:

“In late April, in the wake of the initial 31 protestors’ arrest, Ing, who
represents the TMT International Observatory, participated in at least two
conference calls with Hawaii Deputy Attorneys General Linda Chow and
Julie China, as well as University of Hawaii attorney lan Sandison and
Hawaii County prosecutors,” reported the Tribune-Herald. “Shortly after
an April 20 conference call, Ing sent out a document entitled ‘TMT —
Legal argument re prosecution of protesters.” ‘Thank you for joining the
call today,” Ing wrote in an email addressed to Elizabeth ‘Brit’ Bailey, the
Hawaii County deputy prosecuting attorney assigned to the protesters’
cases. ‘In follow up, attached is the memo regarding sovereignty, the
Kingdom, lack of jurisdiction issues and Judge Cardoza’s ruling. This was
prepared by Ross Shinyama of our office. Feel free to contact him if you
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have questions.” The nine-page document references a number of previous
court rulings and outlines arguments for why TMT believes those arrested
during protests against the $1.4 billion project should be prosecuted for
their crimes. ‘There is no dispute that the protestors’ conduct in
obstructing state and county highways and road occurred within the State
of Hawaii,” reads the memo. ‘The protestors are therefore subject to the
criminal jurisdiction of the State of Hawaii.” The document also states that
the existence of the Kingdom of Hawaii is not relevant to the issue of
whether the state has jurisdiction over the protestors and their conduct. He
referenced a 2013 case involving Kona resident Dennis Kaulia, in which
the Hawaii Supreme Court held that ‘individuals claiming to be citizens of
the Kingdom (of Hawaii) and not the State (of Hawaii) are not exempt
from application of the State’s laws (Attachment “VI”).”

TMTIO cannot claim they were unaware of the status of Hawai‘i as an occupied State
and the commission of war crimes, because I submitted a cease and desist letter dated
April 16, 2015 to their attorney, Mr. Ing. The cease and desist letter specifically stated,

“Your client, TMT International Observatory, LLC, is hereby directed to
immediately cease and desist in the construction of a 30-meter telescope
on the summit of Mauna Kea that is situated within the ahupua‘a of
Ka‘ohe, district of Hamakua, Island of Hawai‘i, Hawaiian Kingdom. The
ahupua‘a of Ka‘ohe is public land under the administration of the Minister
of the Interior of the Hawaiian Kingdom under An Act Relating to the
Lands of His Majesty the King and of the Government (1848). The
Hawaiian Kingdom has been under an illegal and prolonged occupation by
the United States of America since August 12, 1898 during the Spanish-
American War.”

“Under international law, extensive destruction and appropriation of
property not justified by military necessity and carried out unlawfully and
wantonly is a war crime. The construction of permanent fixtures on public
property that belongs to the Hawaiian Kingdom government is extensive
destruction of that property (Attachment “VII”).

Since Japan follows a monistic approach that establishes the primacy of international law
over its domestic law enacted by the Diet, the 1907 Hague Convention, IV, and the 1949
Geneva Convention, IV, apply with full force. As a contracting party to the 1949 Geneva
Convention, IV, Japan is obligated under Article 146 “to search for persons alleged to
have committed, such grave breaches, and shall bring such persons, regardless of their
nationality, before its own courts.” The deprivation of liberty is a war crime according to
customary international law or conventional international law applicable to armed
conflicts, to wit:
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Article 4 of the 1949 Geneva Convention, IV, provides that “Persons protected by
the Convention are those who, at a given moment and in any manner whatsoever,
find themselves, in case of a conflict or occupation, in the hands of a Party to the
conflict or Occupying Power of which they are not nationals.”

According to Article 147 of the 1949 Geneva Convention, 1V, “unlawful
confinement of a protected person” is a grave breach of this instrument.

Article 5(1) of the 1950 European Convention for the Protection of Human Rights
and Fundamental Freedoms provides that “everyone has the right to liberty and
security of person.”

Article 9(1) of the 1966 of the International Covenant on Civil and Political
Rights provides that “every one has the right to liberty and security of person. No
one shall be subjected to arbitrary arrest or detention.”

Pursuant to Article 8(2)(a)(vii) of the 1998 International Criminal Court Rome
Statute provides that “in respect of an investigation under this statute, a
person...shall not be subjected to arbitrary arrest or detention.”

Article 20(a)(vii) of the International Law Commission Draft Code of Crimes
against Peace and Security of Mankind provides that “unlawful confinement of
protected persons” is a war crime.

The United States Army Field Manual 27-10 (§502) states that ‘“unlawful
confinement of a protected person” is a grave breach of the Geneva Conventions.

The depriving a protected person of a fair and regular trial is a war crime according to
customary international law or conventional international law applicable to armed
conflicts, to wit:

Article 16 of the 1945 of the International Military Tribunal (Nuremburg), entitled
“Fair trial for defendants,” provides a list of procedures to be followed “in order
to ensure fair trial for the Defendants.”

Common Article 3 of the 1949 Geneva Conventions prohibits “the passing of
sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees
which are recognized as indispensable by civilized peoples.”
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* Article 66 of the 1949 Geneva Convention, IV, provides that “in case of a breach
of the penal provisions promulgated by it by virtue of the second paragraph of
Article 64, the Occupying Power may hand over the accused to its properly
constituted, non-political military courts, on condition that the said courts sit in
the occupied country.”

* Article 78, paragraph 2, of the 1949 Geneva Convention, IV, provides that
“decisions regarding such assigned residence or internment shall be made
according to a regular procedure to be prescribed by the Occupying Power in
accordance with the provisions of the present Convention.”

* According to Article 147 of the 1949 Geneva Convention, IV, “willfully
depriving a protected persons of the rights of fair and regular trial prescribed in
the present Convention” is a grave breach of the Convention.

* Under Article 8(2)(a)(vi) of the 1998 International Criminal Court Rome Statute,
“willfully depriving a prisoner of war or other protected person of the rights of
fair and regular trial” constitutes a war crime in international armed conflicts.

* The United States Army Field Manual 27-10 restates common Article 3 of the
1949 Geneva Conventions and Articles 102 and 108 of the 1949 Geneva
Convention, III (§11, §178, §184). With respect to occupied territories, it uses the
same wording as Articles 5, 66 and 71 of the 1949 Geneva Convention, IV (§248,
§436, §441).

Destruction of Public Property belonging to the Occupied State

The summit of Mauna Kea is situated within the ahupua‘a of Ka‘ohe, district of Hamakua,
Island of Hawai‘i, Hawaiian Kingdom. The ahupua‘a of Ka‘ohe is public land under the
administration of the Minister of the Interior of the Hawaiian Kingdom under An Act
Relating to the Lands of His Majesty the King and of the Government (Attachment “VIII,”
p- 31). War crimes of destruction of real property on the summit of Mauna Kea belonging
to the occupied State have been committed since the State of Hawai‘i leased 13,321.054
acres of the summit of Mauna Kea to the University of Hawai‘i in 1968 (Attachment
“IX”). Thirteen telescopes have been constructed as permanent fixtures since 1970
(Attachment “X”).

TMTIO will not only be the fourteenth observatory on the summit of Mauna Kea, but the
largest telescope in the world at twenty stories—eighteen stories in height and two stories
into the ground. Presently TMTIO is a partnership of six international organizations—
the California Institute of Technology (USA), the National Institutes of Natural Science
(Japan), the National Astronomical Observatories of the Chinese Academy of Science
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(China), the Regents of the University of California (USA), the Association of Canadian
Universities for Research in Astronomy (Canada), and the Indian Institute of
Astrophysics (India). One of the six partners is Canadian. In 2009, the board of directors
of the TMT Observatory Corporation selected Mauna Kea as the preferred site for the 30-
meter telescope. The other candidate site was Cerro Armazones, Chile.

According to customary international law or conventional international law applicable to
armed conflicts, the destruction of public property owned by the occupied State during
occupation is a war crime, to wit:

* Article 31 of the 1863 United States Lieber Code provides that “a victorious
army...sequesters for its own benefit or of that of its government all the revenues
of real property belonging to the hostile government or nation. The title to such
real property remains in abeyance during military occupation, and until the
conquest is made complete.”

* Article 7 of the 1874 Brussels Declaration provides “The occupying State shall be
regarded only as administrator and usufructuary of public buildings, real estate,
forests, and agricultural estates belonging to the [occupied] State, and situated in
the occupied territory. It must safeguard the capital of these properties, and
administer them in accordance with the rules of usufruct.”

* The 1880 Oxford Manual provides “Although the occupant replaces the
[occupied] State in the government of the invaded territory, his power is not
absolute. So long as the fact of this territory remains in suspense—that is, until
peace—the occupant is not free to dispose of what still belongs to the [occupied
State] and is not of use in military operation. Hence the following rules: ...
Article 52. The occupant can only act in the capacity of provisional administrator
in respect to real property, such as buildings, forests, agricultural establishments,
belonging to the [occupied] State (Article 6). If must safeguard the capital of these
properties and see to their maintenance.”

* General Orders No. 101, July 18, 1898 (Spanish-American War) provides “The
real estate of the state he may hold and administer, at the time enjoying the
revenues thereof, but he is not to destroy it save in the case of military necessity.”

* Article 55 of the 1907 Hague Convention, IV, provides that, “The occupying
State shall be regarded only as administrator and usufructuary of public buildings,
real estate, forests, and agricultural estates belonging to the [occupied] State, and
situated in the occupied territory. It must safeguard the capital of these properties,
and administer them in accordance with the rules of usufruct.”
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Article 56 of the 1907 Hague Convention, IV, provides “All seizure of,
destruction or willful damage done to institutions [dedicated to religion, charity
and educations, the arts and sciences, even when State property], historic
monuments, works of arts and science, is forbidden, and should be made the
subject of legal proceedings.”

Article 53 of the 1949 Geneva Convention, IV, provides “Any destruction by the
Occupying Power of real or personal property belonging individually or
collectively to private persons, or to the State, or other public authorities, or to
social or co-operative organizations, is prohibited, except where such destruction
is rendered absolutely necessary by military operations.”

Article 147 of the 1949 Geneva Convention, IV, “Grave breaches... shall be those
involving any of the following acts, if committed against persons or property
protected by the present Convention: ...extensive destruction and appropriation of
property, not justified by military necessity and carried out unlawfully and
wantonly.”

The United States Army Field Manual 27-10 (§395 and §400-402) states that
“The mere presence within occupied territory of property which is subject to
appropriation under international law does not operate to vest title thereto in the
occupant . . . The occupying State shall be regarded only as administrator and
usufructuary of public buildings, real estate, forests, and agricultural estates
belonging to the hostile State, and situated in the occupied country. It must
safeguard the capital of these properties, and administer them in accordance with
the rules of usufruct . . . Real property of the enemy State which is essentially of a
non-military nature, such as public buildings and offices, land, forests, parks,
farms, and mines, may not be damaged or destroyed unless such destruction is
rendered absolutely necessary by military operations . . . The occupant does not
have the right of sale or unqualified use of such property. As administrator, or
usufructuary, he should not exercise his rights in such a wasteful and negligent
manner as seriously to impair its value. He may, however, lease or utilize public
lands or buildings, sell the crops, cut and sell timber, and work the mines. The
term of a lease or contract should not extend beyond the conclusion of the war.”

The Final Declaration adopted by the International Conference for the Protection
of War Victims in 1993 urged all States to make every effort to, “Reaffirm and
ensure respect for the rules of international humanitarian law applicable during
armed conflicts protecting...the natural environment...against wanton destruction
causing serious environmental damage.” In its advisory opinion in the Nuclear
Weapons case in 1996, the International Court of Justice stated, “States must take
environmental considerations into account when assessing what is necessary and
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proportionate... Respect for the environment is one of the elements that go to
assessing whether an action is in conformity with the principle of necessity.”

In the Trial of Friedrich Flick and Five Others, United States Military Tribunal,
Nuremberg, 9 Law Reports of Trials of Law Criminals (United Nations War Crime
Commission) 1, 19 (1949), the U.S. Military Tribunal stated “...responsibility of an
individual for infractions of international law is not open to question. In dealing with
property located outside his own State, he must be expected to ascertain and keep within
the applicable law. Ignorance thereof will not excuse guilt but may mitigate punishment.”

REQUESTED RELIEF:

On behalf of my client, I respectfully submit the instant complaint meets all requirements
to assert jurisdiction. Therefore, pursuant to international humanitarian law, my client
formally applies for an urgent and expedited war criminal investigation to be done by the
Japanese authorities into the allegations of war crimes stated herein. My client will
cooperate fully with the criminal investigation.

Sincerely,

( ~3INV NS~

exter/K. Kaiama, Esquire

enclosures

cc: Lt. Col. Peterson
Commander, Army Garrison-Pohakuloa
By his Deputy Garrison Commander
Email: gregory.r.fleming4.civ@mail.mil

International Criminal Court

Office of the Prosecutor
Communications

Email: otp.informationdesk @icc-cpi.int

Office of the United Nations High Commissioner for Human Rights
Human Rights Council Branch-Complaint Procedure Unit
OHCHR- Palais Wilson

United Nations Office at Geneva

Email: InfoDesk @ohchr.org
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CERTIFICATION

I, Dexter K. Kaiama, Esq., attorney for the war crime victims, certify that the documents
referred to in this Complaint, and hereunder listed as Attachments “I”-“X,” are true and
accurate copies of the originals. The copies of these documents can be accessed online at
the following URLs corresponding to the Attachments.

LIST OF ATTACHMENTS TO THE COMPLAINT

WITH CORRESPONDING URL
Attachment

“1” Brief by David Keanu Sai, Ph.D., “The Continuity of the Hawaiian State
and the Legitimacy of the acting Government of the Hawaiian Kingdom,”
August 4, 2013.

“11” Transcript of Proceedings, March 5, 2015, Case No. CR 14-1-0819(3) in
the Circuit Court of the Second Circuit.

“IIr’ Hawaiian-Japanese Treaty of Amity and Commerce, August 19, 1871.

“IvV” State of Hawai‘i Arrest Report, April 2, 2015.

“v” Criminal Complaint, State of Hawai‘i v. Chase Kaho ‘okahi Kanuha,
report no. C15009795/HM.

“VI” Hawai‘i Tribune Herald article, “TMT attorney had inside track on legal
issues,” June 19, 2015.

“VII” Cease and Desist Letter, April 16,2015.

“VIII” An Act Relating to the Lands of His Majesty the King and of the
Government (June 7, 1848).

“IX” Lease no. S-4191 between State of Hawai‘i and the University of Hawai‘i,
June 21, 1968.

“X” Mauna Kea Summit map of telescopes.
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Attachment I’



THE CONTINUITY OF THE HAWAIIAN STATE AND THE LEGITIMACY OF THE
ACTING GOVERNMENT OF THE HAWAIIAN KINGDOM

August 4, 2013

By David Keanu Sai, Ph.D."

1. THE BRIEF

1.1. It has been 120 years since the United States of America, hereafter referred to
as “United States,” illegally overthrew the government of the Hawaiian
Kingdom on January 17, 1893, and claimed to have annexed the Hawaiian
Islands in 1898. Much has occurred since, but an exhaustive legal analysis has
been lacking, to say the least, that could serve to clarify and qualify matters
that have significant and profound legal consequences within the Hawaiian
Islands and abroad. At present, there are three levels of government here in
the Islands: first, the Federal government of the United States; second, the
State of Hawai‘i government; and, third, the County governments on the
Islands of Hawai‘i, Maui, O‘ahu, and Kaua‘i. The claim of sovereignty by the
United States over the Hawaiian Islands underpins the authority of these
governments. If this claim were answered in the negative, it would
consequently render these governments in the Hawaiian Islands “self-declared”
and their authority “unfounded.” Furthermore, where then would the
sovereignty lie, and is there a government that can be regarded legitimate?
The answer to this question does not lie within the purview of politics, but
rather on the objective principles and rules of international law together with
actions taken by the acting government of the Hawaiian Kingdom that
gradually developed, through time, into a customary right of legitimacy.

1.2.  Inorder to address these matters, this Brief will answer two underlying issues:

A. Whether the Hawaiian Kingdom continues to exist an independent State
and a subject of International Law, which also addresses the United States’
claim of sovereignty over the Hawaiian Islands?

B. Whether the present acting government may be regarded as the legitimate
government of the Hawaiian Kingdom with a customary right to represent
the Hawaiian State?

* Dr. Sai has a Ph.D. in political science from the University of Hawai‘i at Manoa. He currently serves as
the Ambassador-at-large for the acting government of the Hawaiian Kingdom. This brief includes portions
of a brief authored by Dr. Matthew Craven for the acting government of the Hawaiian Kingdom, July 12,
2002. Dr. Craven has a Ph.D. in law from the University of Nottingham. He is currently Professor of
International Law, Dean of the Faculty of Law and Social Science, University of London, School of
Oriental and African Studies.



1.3.

Since the acting government’s claim to be the legitimate governmental
authority in the Hawaiian Islands, it follows that the continuity of the
Hawaiian Kingdom as an independent State and subject of international law is
condicio sine qua non. Furthermore, while continuity underpins the acting
government’s claim to act as the legitimate authority, it does not automatically
confer international recognition under international law. It is therefore
necessary to examine first the question of Hawaiian State continuity, which
will include the United States of America’s claim as a successor State, then
followed by an examination of governmental authority displayed by the acting
government as the legitimate authority.

A. THE CONTINUITY OF THE HAWAIIAN KINGDOM

2. GENERAL CONSIDERATIONS

2.1.

22.

2.3.

The issue of State continuity usually arises in cases in which some element of
the State has undergone some significant transformation, such as changes in
its territory or in its form of government. A claim as to State continuity is
essentially a claim as to the continued independent existence of a State for
purposes of international law in spite of such changes. It is predicated, in that
regard, upon an insistence that the State’s legal identity has remained intact.
If the State concerned retains its identity it can be considered to “continue”
and vice versa. Discontinuity, by contrast, supposes that the identity of the
State has been lost or fundamentally altered in such a way that it has ceased to
exist as an independent State and, as a consequence, rights of sovereignty in
relation to territory and population have been assumed by another “successor”
State to the extent provided by the rules of succession. At its heart, therefore,
the issue of State continuity is concerned with the parameters of a State’s
existence and demise, or extinction, in international law.

The claim of State continuity on the part of the Hawaiian Kingdom has to be
opposed as against a claim by the United States as to its succession. It is
apparent, however, that this opposition is not a strict one. Principles of
succession may operate even in cases where continuity is not called into
question, such as with the cession of a portion of territory from one State to
another, or occasionally in case of unification. Continuity and succession are,
in other words, not always mutually exclusive but might operate in tandem. It
is evident, furthermore, that the principles of continuity and succession may
not actually differ a great deal in terms of their effect.

Even if it is relatively clear as to when States may be said to come into being
for purposes of international law, the converse is far from being the case.
Beyond the theoretical circumstance in which a body politic has dissolved, e.g.
by submergence of the territory or the dispersal of the population, it is
apparent that all cases of putative extinction will arise in cases where certain
changes of a material nature have occurred—such as a change in government



and change in the territorial configuration of the State. The difficulty,
however, is in determining when such changes are merely incidental, leaving
intact the identity of the State, and when they are to be regarded as
fundamental going to the heart of that identity. It is evident, moreover, that
States are complex political communities possessing various attributes of an
abstract nature which vary in space as well as time, and, as such, determining
the point at which changes in those attributes are such as to affect the State’s
identity will inevitably call for very fine distinctions.

24. It is generally held, nevertheless, that there exist several uncontroversial
principles that have some bearing upon the issue of continuity. These are
essentially threefold, all of which assume an essentially negative form. First,
that the continuity of the State is not affected by changes in government even
if of a revolutionary nature. Secondly, that continuity is not affected by
territorial acquisition or loss, and finally that it is not affected by military
occupation. Crawford points out that,

“There is a strong presum