
Kale Gumapac 

HC2 BOX 9607 
Kea’au, HI 96749 
Phone: 808-896-7420  
E-Mail: kgumapac@gmail.com 

 November 22, 2011 

Deutsche Bank National Trust Company 
C/O American Home Mortgage Servicing, Inc., 6591 Irvine Center Drive, Mail-Stop DA-AM 
Irvine, CA 92618 

To Whom It May Concern: 

When my former wife, Dianne Dee Gumapac, and I mortgaged our property at 15-1716 Second 
Ave., Keaau, HI 96749, to Argent Mortgage Company, LLC, whom I borrowed $290,000.00, we were 
required by Argent Mortgage Company, LLC, as a condition of the loan, to go to escrow, being Title 
Guaranty of Hawai`i, Inc., to purchase a loan policy in the amount of $290,000.00 for the benefit of 
Argent Mortgage Company, LLC, should there be defect in title. According to the loan policy we 
purchased from escrow, we paid a premium of $1,050.00 for a loan policy dated December 19, 2005 with 
Argent Mortgage Company, LLC, as the named insured, which I’m attaching as Exhibit “1.” My wife and 
I have since divorced and I am the owner of the property as a tenant in severalty. 

According to Black’s Law Dictionary, 6th ed., title insurance is a “policy issued by a title 
company after searching the title, representing the state of that title and insuring the accuracy of its 
search against claims of title defects.” It is an indemnity contract that does not guarantee the state of the 
title but covers loss incurred from a defect in land titles that would arise from an inaccurate title report. 
The loan title insurance policy, which we purchased from Title Guaranty and which I’ve attached as 
Exhibit “2,” states: 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS 
FROM COVERAGE CONTAINED IN SCHEDULE B, AND THE 
CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texas 
corporation (the “Company”) insures as of Date of Policy and, to the extent 
stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or 
damage, not exceeding the Amount of Insurance, sustained or incurred by the 
Insured [the Lender] by reason of: 

1. Title being vested other than as stated in Schedule A. 

2. Any defect in or lien or encumbrance on the Title. This Covered Risk 
includes but is not limited to insurance against loss from 

a. A defect in the Title caused by 

i. forgery, fraud, undue influence, duress, incompetency, 
incapacity, or impersonation; 

ii. failure of any person or Entity to have authorized a transfer 
or conveyance; 

iii. a document affecting Title not properly created, executed, 
witnessed, sealed, acknowledged, notarized, or delivered;  
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iv. failure to perform those acts necessary to create a document 
by electronic means authorized by law; 

v. a document executed under a falsified, expired, or otherwise 
invalid power of attorney; 

vi. a document not properly filed, recorded, or indexed in 
the Public Records including failure to perform those acts 
by electronic means authorized by law; or 

vii. a defective judicial or administrative proceeding. 

On January 21, 2011, my company Laulima Title Search and Claims, LLC, formerly Hawaiian 
Alliance, LLC, investigated the status of my fee-simple title that was acquired from Linda Vivian Little 
and Alice Evelyn Little, on April 17, 2002, under document no. 2895104, on certificate no. 505,052, 
issuance of certificate no. 637,651 in the Hawai‘i Bureau of Conveyances. Laulima provides claims 
packages to be filed with title insurance companies under a lender’s and owner’s policy.  

Laullima investigation identified defects in my fee-simple title that should have been disclosed in 
the title report done by Title Guaranty of Hawai`i, Inc., which I paid for and which also formed the basis 
of the lender’s title insurance policy I purchased. Laulima’s processor’s report is based on the expert 
memorandum of Dr. Keanu Sai, who has a Ph.D. in political science specializing in international relations 
and public law. The executive agreements cited by Dr. Sai in Laulima’s package was also the topic of Dr. 
Sai’s doctoral dissertation and law journal article published by the University of San Francisco School of 
Law’s Journal of Law and Social Challenges, vol. 10 (Fall 2008). Both dissertation and law journal 
article can be downloaded from Dr. Sai’s University of Hawai`i website at 
www2.hawaii.edu/~anu/publications, as well as other publications by Dr. Sai. Attached as Exhibit “3” is 
the report of Laulima. The report summarized the defect by stating:  

“This claim involves a defect of title by virtue of an executive agreement 
entered into between President Grover Cleveland of the United States and 
Queen Lili`uokalani of the Hawaiian Kingdom, whereby the President and 
his successors in office were and continue to be bound to faithfully 
execute Hawaiian Kingdom law by assignment of the Queen under threat 
of war on January 17th 1893. The notaries public in the Hawaiian Islands 
and the registrar of the Bureau of Conveyances were not lawful since 
January 17th 1893, and therefore title to the estate in fee-simple described 
as Lot 2787, area 1.00 acre, more or less, Block 7, as shown on Map 58 
filed in the Office of the Assistant Registrar of the Land Court of the State 
of Hawai`i with Land Court Application no. 1053 (amended) of W.H. 
Shipman, Limited, under document no. 2895104 & certificate no. 505052, 
filed with the Registrar of the Bureau of Conveyances on February 24th 
2003, is vested other than Kale Kepekaio Gumapac and Dianne Dee 
Gumapac, now divorced, because the aforementioned deed of conveyance 
was not lawfully executed in compliance with Hawaiian Kingdom law.” 

The defective notary and registrar of the Hawai‘i Bureau of Conveyances are covered risks under 
section 2(a)(iii) and 2(a)(vi) of the lender’s title insurance policy I purchased for Deutsche Bank National 
Trust Company, as the assignee of Argent Mortgage Company, LLC. Your lawfirm that you hired, RCO 
Hawai‘i, LLLC, foreclosed on my property under the power of sale and on February 9, 2011, filed a 
complaint for ejectment in the District Court of the Third Circuit, Puna Division. On April 29, 2011, a 
Motion to Dismiss was filed by my former wife Dianne Dee Gumapac, and after the motion was heard the 
complaint for ejectment and foreclosure was dismissed because there is exists a title dispute. Attached as 
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Exhibit “4” is the court order and transcript. On October 3, 2011, RCO filed a motion for relief from the 
judgment, and after the hearing, RCO’s motion was denied because the issue is a title dispute. 

This letter is giving notice of the defect in title and for Deutsche Bank National Trust Company to 
file an insurance claim with Stewart Title Guaranty Company. Deutsche Bank National Trust Company is 
being notified pursuant to section 3 of the title insurance policy that specifically states:  

“The Insured shall notify the Company promptly in writing…in case 
Knowledge shall come to an insured of any claim of title or interest that 
is adverse to the Title or the lien of the insured Mortgage, as insured, and 
that might cause loss or damage for which the Company may be liable by 
virtue of this policy… If the Company is prejudiced by the failure of the 
Insured Claimant to provide prompt notice, the Company’s liability to 
the Insured Claimant under the policy shall be reduced to the extent of 
the prejudice.” 

As the person who purchased the lender’s policy for the benefit of Deutsche Bank National Trust 
Company, I am the one who contracted the title insurance company to protect their interest, not by choice, 
but rather as a condition of the loan. Hawai‘i is a lien theory state, which means that I’m still the owner of 
the property and that Deutsche Bank National Trust Company only has a lien on my property. As a result 
of the defect in title, this has affected my claim to “legal” title, but I do maintain “equitable” title because 
I did pay valuable consideration to Linda Vivian Little and Alice Evelyn Little, on April 17, 2002, as 
aforementioned, as well as maintaining “actual possession.” 

If I have a defect in “legal” title, the mortgage lien is not enforceable and therefore invalid. To 
protect the lender in case of this type of situation, I was required by the original lender, Argent Mortgage 
Company, LLC, to purchase a loan title insurance policy in escrow or I wouldn’t get the loan. The policy 
covered the amount I borrowed, which was $290,000.00. When Deutsche Bank National Trust Company 
purchased the loan it also included the title insurance policy I purchased for the protection of Argent 
Mortgage Company, LLC. If there is a defect in title, which is a covered risk under the lender’s policy, it 
pays off the balance of the loan owed to Deutsche Bank National Trust Company, being the assignee of 
Argent Mortgage Company, LLC. Under Section 5 of “Defense and Prosecution of Actions,” the lender’s 
policy states: 

5(b). The Company shall have the right, in addition to the options 
contained in Section 7 of these Conditions, at its own cost, to institute 
and prosecute any action or proceeding or to do any other act that in its 
opinion may be necessary or desirable to establish the Title or the lien of 
the Insured Mortgage, as insured, or to prevent or reduce loss or damage 
to the Insured. 

This letter is sent to Deutsche Bank National Trust Company, assignee of Argent Mortgage 
Company, LLC, pursuant to section 5, 15 and 20 of the “Uniform Covenants” in the aforementioned 
mortgage agreement (security instrument). 

5. In the event of loss, Borrower shall give prompt notice to the insurance 
carrier and Lender. 

15. All notices given by a Borrower or Lender in connection with this 
Security Instrument must be in writing. Any notice to Borrower in 
connection with this Security Instrument shall be deemed to have been 
given to Borrower when mailed by first class mail. 
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20. Neither Borrower nor Lender may commence, join, or be joined to any 
judicial action (as either an individual litigant or the member of a class) 
that arises from the other party’s actions pursuant to the Security 
Instrument or that alleges that the other party has breached any provision 
of, or any duty owed by reason of, this Security Instrument, until such 
Borrower or Lender has notified the other party (with such notice given in 
compliance with the requirements of Section 15) of such alleged breach 
and afforded the other party hereto a reasonable period after the giving of 
such notice to take corrective action. 

Therefore, any judicial action taken by Deutsche Bank National Trust Company without first 
addressing the notice and taking corrective action pursuant to the “Uniform Covenants” of the mortgage 
agreement by filing a title insurance claim under the Lender’s title insurance policy I purchased for the 
protection of the same is a direct violation and breach and I reserve the right to file a lawsuit for damages. 

According to Foehrenbach v. German-American Title & Trust Company, 217 Pa. 331, 337 
(1907), title insurance insures “against defects, unmarketability, liens and incumbrances as of that date.  
[The insurance company says], you are in our judgment the owner in fee of the entire interest in this 
property, and we will back our opinion by agreeing to hold you harmless, up to the amount of the policy, 
in case for any reason our judgment in this respect should prove to be mistaken.” And in Falmouth 
National Bank v. Ticor Title Insurance Company, 920 F.2d 1058, 1064 (1990), the Court stated:  

“The title insurance policy…provided that when presented with a claim 
of an adverse interest to the insured property, the insurer had the option 
of pursuing a quiet title action without unreasonable delay, or of paying 
any loss resulting from the defect.  Regarding the timing of payment of 
the loss, the policy contained precisely the same language as Ticor's 
policy, namely, that ‘when liability has been definitely fixed . . . the loss 
or damage shall be payable within 30 days thereafter.’ In a lengthy 
opinion, the court held that the liability of the insurer was definitely fixed 
when it refused to take any action to quiet title. Thus, the court held that 
an offer of payment of the loss was due thirty days thereafter.” 

Deutsche Bank National Trust Company has provided me no evidence that it has filed the title 
insurance claim, and that the insurance company has refuted the evidence provided by Laulima Title 
Search and Claims, LLC, in particular:  

1. providing evidence that the 1893 executive agreements entered into between President Grover 
Cleveland and Queen Lili‘uokalani mandating the President and his successors in office to first 
administer Hawaiian Kingdom law (Lili‘uokalani assignment) and second to restore the Hawaiian 
Kingdom government and thereafter the Queen to grant amnesty to certain insurgents 
(Restoration agreement) do not exist; 

2. providing evidence that the Hawaiian Islands was annexed by a treaty which would have 
superseded the aforementioned executive agreements; 

3. or providing evidence that the U.S. Congress has any constitutional authority to not only annex a 
foreign state in 1898 by a so-called joint resolution, but also enact legislation creating the so-
called Territory of Hawai‘i in 1900 or the so-called State of Hawai‘i in 1959, since Congressional 
laws have no extra-territorial effect. 

Therefore, any judicial action taken against me regarding my property after you have been 
notified of the defect constitutes a breach of contract under the “Uniform Covenants” and liable to a 
lawsuit for damages. And please don’t give me your “unqualified opinion” regarding Laulima’s title 
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report, because the insurance policy I was required to purchase to protect Argent Mortgage Company, 
LLC, and their assigns, insured the accuracy of Title Guaranty’s title report and not any other individual 
or company’s opinion, who would by definition be a third party to the contract. Because if your opinion 
would suffice, then why was I required to purchase the insurance policy in the first place.  

THIS LETTER WILL BE USED AS EVIDENCE OF A BREACH OF CONTRACT LAWSUIT 
IF YOU FAIL TO FILE THE TITLE INSURANCE CLAIM UNDER THE LENDER’S TITLE 
INSURANCE POLICY. 

 

Sincerely, 

 

 
Kale Gumapac 
 
 
 
 
 
 
 
 
 
 
 
 
 
cc:  RCO Hawai‘i, LLLC 
 900 Fort Street Mall, Suite 800 
 Honolulu, HI 9681 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1” 







































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “2” 



 
 
 
ALTA Loan Policy (6-17-06) as modified by TIRBOP (4-1-07) 

 
LOAN POLICY OF TITLE INSURANCE  

ISSUED BY 

 
 
Any notice of claim and any other notice or statement in writing required to be given to the Company under this Policy must be 
given to the Company at the address shown in Section 17 of the Conditions. 

 
COVERED RISKS 

 
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, 
AND THE CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texas corporation (the “Company”) insures as of Date of 
Policy and, to the extent stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or damage, not exceeding the 
Amount of Insurance, sustained or incurred by the Insured by reason of: 
 
1. Title being vested other than as stated in Schedule A. 
2. Any defect in or lien or encumbrance on the Title.  This Covered Risk includes but is not limited to insurance against loss from 

(a) A defect in the Title caused by 
(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation; 
(ii) failure of any person or Entity to have authorized a transfer or conveyance; 
(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered; 
(iv) failure to perform those acts necessary to create a document by electronic means authorized by law; 
(v) a document executed under a falsified, expired, or otherwise invalid power of attorney; 
(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by 

electronic means authorized by law; or 
(vii) a defective judicial or administrative proceeding. 

(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but 
unpaid. 

3. Unmarketable Title. 
4. No right of access to and from the Land. 
5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building 

and zoning) restricting, regulating, prohibiting, or relating to 
(a) the occupancy, use, or enjoyment of the Land;  
(b) the character, dimensions, or location of any improvement erected on the Land;  
(c) the subdivision of land; or 
(d) environmental protection 

 
 

 
 
File No.: 
 

Page 1 Serial No.:  M-5441-___________ 
 
If you want information about coverage or need assistance to resolve complaints, please call our toll free number:  1-800-729-1902.  If you make a claim under your 
policy, you must furnish written notice in accordance with Section 3 of the Conditions.  Visit our Word-Wide Web site at http://www.stewart.com 

Countersigned: 

 
Authorized Countersignature 

 
Company Name 

 
City, State 
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Covered Risks – Cont. 
 

if a notice, describing any part of the Land, is recorded in the Public 
Records setting forth the violation or intention to enforce, but only to 
the extent of the violation or enforcement referred to in that notice. 
6. An enforcement action based on the exercise of a governmental 

police power not covered by Covered Risk 5 if a notice of the 
enforcement action, describing any part of the Land, is recorded 
in the Public Records, but only to the extent of the enforcement 
referred to in that notice. 

7. The exercise of the rights of eminent domain if a notice of the 
exercise, describing any part of the Land, is recorded in the 
Public Records. 

8. Any taking by a governmental body that has occurred and is 
binding on the rights of a purchaser for value without Knowledge. 

9. The invalidity or unenforceability of the lien of the Insured 
Mortgage upon the Title.  This Covered Risk includes but is not 
limited to insurance against loss from any of the following 
impairing the lien of the Insured Mortgage: 
(a) forgery, fraud, undue influence, duress, incompetency, 

incapacity, or impersonation; 
(b) failure of any person or Entity to have authorized a transfer 

or conveyance; 
(c) the Insured Mortgage not being properly created, executed, 

witnessed, sealed, acknowledged, notarized, or delivered; 
(d) failure to perform those acts necessary to create a 

document by electronic means authorized by law; 
(e) a document executed under a falsified, expired, or 

otherwise invalid power of attorney; 
(f) a document not properly filed, recorded, or indexed in the 

Public Records including failure to perform those acts by 
electronic means authorized by law; or 

(g) a defective judicial or administrative proceeding.  
10. The lack of priority of the lien of the Insured Mortgage upon the 

Title over any other lien or encumbrance. 
11. The lack of priority of the lien of the Insured Mortgage upon the 

Title 
(a) as security for each and every advance of proceeds of the 

loan secured by the Insured Mortgage over any statutory 
lien for services, labor, or material arising from construction 
of an improvement or work related to the Land when the 
improvement or work is either: 

(i) contracted for or commenced on or before Date of 
Policy; or  

(ii) contracted for, commenced, or continued after Date of 
Policy if the construction is financed, in whole or in 
part, by proceeds of the loan secured by the Insured 
Mortgage that the Insured has advanced or is 
obligated on Date of Policy to advance; and 

(b)  over the lien of any assessments for street improvements 
under construction or completed at Date of Policy. 

12. The invalidity or unenforceability of any assignment of the 
Insured Mortgage, provided the assignment is shown in 
Schedule A, or the failure of the assignment shown in Schedule 
A to vest title to the Insured Mortgage in the named Insured 
assignee free and clear of all liens. 

13. The invalidity, unenforceability, lack of priority, or avoidance of 
the lien of the Insured Mortgage upon the Title 
(a) resulting from the avoidance in whole or in part, or from a 

court order providing an alternative remedy, of any transfer 
of all or any part of the title to or any interest in the Land 
occurring prior to the transaction creating the lien of the 
Insured Mortgage because that prior transfer constituted a 
fraudulent or preferential transfer under federal bankruptcy, 
state insolvency, or similar creditors' rights laws; or  

(b) because the Insured Mortgage constitutes a preferential 
transfer under federal bankruptcy, state insolvency, or 
similar creditors' rights laws by reason of the failure of its 
recording in the Public Records 
i) to be timely, or  
ii) to impart notice of its existence to a purchaser for 

value or to a judgment or lien creditor. 
14. Any defect in or lien or encumbrance on the Title or other matter 

included in Covered Risks 1 through 13 that has been created or 
attached or has been filed or recorded in the Public Records 
subsequent to Date of Policy and prior to the recording of the 
Insured Mortgage in the Public Records. 

The Company will also pay the costs, attorneys' fees, and expenses 
incurred in defense of any matter insured against by this Policy, but 
only to the extent provided in the Conditions.

 

Exclusions from Coverage 
 
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or 
expenses that arise by reason of:   
 
1. (a)  Any law, ordinance, permit, or governmental regulation 

(including those relating to building and zoning) restricting, 
regulating, prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land;   
(ii) the character, dimensions, or location of any improvement 

erected on the Land;   
(iii) the subdivision of land; or   
(iv) environmental protection; or the effect of any violation of 

these laws, ordinances, or governmental regulations.  This 
Exclusion 1(a) does not modify or limit the coverage 
provided under Covered Risk 5.   

(b) Any governmental police power.  This Exclusion 1(b) does 
not modify or limit the coverage provided under Covered 
Risk 6. 

2. Rights of eminent domain.  This Exclusion does not modify or limit 
the coverage provided under Covered Risk 7 or 8.     

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed, or agreed to by the Insured 

Claimant;   
(b) not Known to the Company, not recorded in the Public 

Records at Date of Policy, but Known to the Insured 
Claimant and not disclosed in writing to the Company by the 
Insured Claimant prior to the date the Insured Claimant 
became an Insured under this policy;   

(c) resulting in no loss or damage to the Insured Claimant;   

 
(d) attaching or created subsequent to Date of Policy (however, 

this does not modify or limit the coverage provided under 
Covered Risk 11, 13, or 14); or   

(e) resulting in loss or damage that would not have been 
sustained if the Insured Claimant had paid value for the 
Insured Mortgage.   

4. Unenforceability of the lien of the Insured Mortgage because of 
the inability or failure of an Insured to comply with applicable 
doing-business laws of the state where the Land is situated.   

5. Invalidity or unenforceability in whole or in part of the lien of the 
Insured Mortgage that arises out of the transaction evidenced by 
the Insured Mortgage and is based upon usury or any consumer 
credit protection or truth-in-lending law.   

6. Any claim, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors' rights laws, that the transaction 
creating the lien of the Insured Mortgage, is: 
(a) a fraudulent conveyance or fraudulent transfer, or 
(b) a preferential transfer for any reason not stated in Covered 

Risk 13(b) of this policy.   
7. Any lien on the Title for real estate taxes or assessments imposed 

by governmental authority and created or attaching between Date 
of Policy and the date of recording of the Insured Mortgage in the 
Public Records.  This Exclusion does not modify or limit the 
coverage provided under Covered Risk 11(b). 
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CONDITIONS 
 
1. DEFINITION OF TERMS   

The following terms when used in this policy mean: 
(a) “Amount of Insurance”:  The amount stated in Schedule A, 

as may be increased or decreased by endorsement to this 
policy, increased by Section 8(b) or decreased by Section 
10 of these Conditions.   

(b) “Date of Policy”: The date designated as “Date of Policy” in 
Schedule A.   

(c) “Entity”:  A corporation, partnership, trust, limited liability 
company, or other similar legal entity. 

(d) “Indebtedness”: The obligation secured by the Insured 
Mortgage including one evidenced by electronic means 
authorized by law, and if that obligation is the payment of a 
debt, the Indebtedness is the sum of   
i) the amount of the principal disbursed as of Date of 

Policy;   
ii) the amount of the principal disbursed subsequent to 

Date of Policy; 
iii) the construction loan advances made subsequent to 

Date of Policy for the purpose of financing in whole or 
in part the construction of an improvement to the Land 
or related to the Land that the Insured was and 
continued to be obligated to advance at Date of Policy 
and at the date of the advance;   

iv) interest on the loan;   
v) the prepayment premiums, exit fees, and other similar 

fees or penalties allowed by law;   
vi) the expenses of foreclosure and any other costs of 

enforcement;   
vii) the amounts advanced to assure compliance with laws 

or to protect the lien or the priority of the lien of the 
Insured Mortgage before the acquisition of the estate 
or interest in the Title;   

viii) the amounts to pay taxes and insurance; and 
ix) the reasonable amounts expended to prevent 

deterioration of improvements; but the Indebtedness is 
reduced by the total of all payments and by any 
amount forgiven by an Insured. 

(e) “Insured”:  The Insured named in Schedule A.    
(i) The term "Insured" also includes 

(A) the owner of the Indebtedness and each 
successor in ownership of the Indebtedness, 
whether the owner or successor owns the 
Indebtedness for its own account or as a trustee 
or other fiduciary, except a successor who is an 
obligor under the provisions of Section 12(c) of 
these Conditions;     

(B) the person or Entity who has “control” of the 
“transferable record,” if the Indebtedness is 
evidenced by a “transferable record,” as these 
terms are defined by applicable electronic 
transactions law; 

(C) successors to an Insured by dissolution, merger, 
consolidation, distribution, or reorganization;   

(D) successors to an Insured by its conversion to 
another kind of Entity;   

(E) a grantee of an Insured under a deed delivered 
without payment of actual valuable consideration  
conveying the Title 
(1) if the stock, shares, memberships, or other 

equity interests of the grantee are wholly-
owned by the named Insured,   

(2) if the grantee wholly owns the named 
Insured, or   

(3) if the grantee is wholly-owned by an 
affiliated Entity of the named Insured, 
provided the affiliated Entity and the named 
Insured are both wholly-owned by the same 
person or Entity;    

(F) any government agency or instrumentality that is 
an insurer or guarantor under an insurance contract or 

guaranty insuring or guaranteeing the Indebtedness 
secured by the Insured Mortgage, or any part of it, 
whether named as an Insured or not;   

(ii) With regard to (A), (B), (C), (D) , and (E) reserving, 
however, all rights and defenses as to any successor 
that the Company would have had against any 
predecessor Insured, unless the successor acquired 
the Indebtedness as a purchaser for value without 
Knowledge of the asserted defect, lien, encumbrance, 
or other matter insured against by this policy. 

(f) "Insured Claimant":  An Insured claiming loss or damage.   
(g) “Insured Mortgage”:  The Mortgage described in paragraph 

4 of Schedule A.   
(h) "Knowledge" or "Known":  Actual knowledge, not 

constructive knowledge or notice that may be imputed to an 
Insured by reason of the Public Records or any other 
records that impart constructive notice of matters affecting 
the Title.   

(i) "Land":  The land described in Schedule A, and affixed 
improvements that by law constitute real property.  The 
term "Land” does not include any property beyond the lines 
of the area described in Schedule A, nor any right, title, 
interest, estate, or easement in abutting streets, roads, 
avenues, alleys, lanes, ways, or waterways, but this does 
not modify or limit the extent that a right of access to and 
from the Land is insured by this policy.   

(j) "Mortgage":  Mortgage, deed of trust, trust deed, or other 
security instrument, including one evidenced by electronic 
means authorized by law.   

(k) "Public Records":  Records established under state statutes 
at Date of Policy for the purpose of imparting constructive 
notice of matters relating to real property to purchasers for 
value and without Knowledge.  With respect to Covered 
Risk 5(d), "Public Records" shall also include environmental 
protection liens filed in the records of the clerk of the United 
States District Court for the district where the Land is 
located.   

(l) “Title”:  The estate or interest described in Schedule A.   
(m) "Unmarketable Title”: Title affected by an alleged or 

apparent matter that would permit a prospective purchaser 
or lessee of the Title or lender on the Title or a prospective 
purchaser of the Insured Mortgage to be released from the 
obligation to purchase, lease, or lend if there is a 
contractual condition requiring the delivery of marketable 
title.  

 
2. CONTINUATION OF INSURANCE 

The coverage of this policy shall continue in force as of Date of 
Policy in favor of an Insured after acquisition of the Title by an 
Insured or after conveyance by an Insured, but only so long as 
the Insured retains an estate or interest in the Land, or holds an 
obligation secured by a purchase money Mortgage given by a 
purchaser from the Insured, or only so long as the Insured shall 
have liability by reason of warranties in any transfer or 
conveyance of the Title.  This policy shall not continue in force in 
favor of any purchaser from the Insured of either (i) an estate or 
interest in the Land, or (ii) an obligation secured by a purchase 
money Mortgage given to the Insured.   

 
3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT 

The Insured shall notify the Company promptly in writing (i) in 
case of any litigation as set forth in Section 5(a) of these 
Conditions, (ii) in case Knowledge shall come to an Insured of 
any claim of title or interest that is adverse to the Title or the lien 
of the Insured Mortgage, as insured, and that might cause loss 
or damage for which the Company may be liable by virtue of this 
policy, or (iii) if the Title or the lien of the Insured Mortgage, as 
insured, is rejected as Unmarketable Title.  If the Company is 
prejudiced by the failure of the Insured Claimant to provide 
prompt notice, the Company's liability to the Insured Claimant 
under the policy shall be reduced to the extent of the prejudice. 
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CONDITIONS – Continued 
 
4. PROOF OF LOSS 

In the event the Company is unable to determine the amount of 
loss or damage, the Company may, at its option, require as a 
condition of payment that the Insured Claimant furnish a signed 
proof of loss.  The proof of loss must describe the defect, lien, 
encumbrance, or other matter insured against by this policy that 
constitutes the basis of loss or damage and shall state, to the 
extent possible, the basis of calculating the amount of the loss or 
damage.   

 

5. DEFENSE AND PROSECUTION OF ACTIONS 
(a) Upon written request by the Insured, and subject to the 

options contained in Section 7 of these Conditions, the 
Company, at its own cost and without unreasonable delay, 
shall provide for the defense of an Insured in litigation in 
which any third party asserts a claim covered by this policy 
adverse to the Insured.  This obligation is limited to only 
those stated causes of action alleging matters insured 
against by this policy.  The Company shall have the right to 
select counsel of its choice (subject to the right of the 
Insured to object for reasonable cause) to represent the 
Insured as to those stated causes of action.  It shall not be 
liable for and will not pay the fees of any other counsel.  
The Company will not pay any fees, costs, or expenses 
incurred by the Insured in the defense of those causes of 
action that allege matters not insured against by this policy.   

(b) The Company shall have the right, in addition to the options 
contained in Section 7 of these Conditions, at its own cost, 
to institute and prosecute any action or proceeding or to do 
any other act that in its opinion may be necessary or 
desirable to establish the Title or the lien of the Insured 
Mortgage, as insured, or to prevent or reduce loss or 
damage to the Insured.  The Company may take any 
appropriate action under the terms of this policy, whether or 
not it shall be liable to the Insured.  The exercise of these 
rights shall not be an admission of liability or waiver of any 
provision of this policy.  If the Company exercises its rights 
under this subsection, it must do so diligently.   

(c) Whenever the Company brings an action or asserts a 
defense as required or permitted by this policy, the 
Company may pursue the litigation to a final determination 
by a court of competent jurisdiction, and it expressly 
reserves the right, in its sole discretion, to appeal any 
adverse judgment or order.   

 

6. DUTY OF INSURED CLAIMANT TO COOPERATE 
(a) In all cases where this policy permits or requires the 

Company to prosecute or provide for the defense of any 
action or proceeding and any appeals, the Insured shall 
secure to the Company the right to so prosecute or provide 
defense in the action or proceeding, including the right to 
use, at its option, the name of the Insured for this purpose.  
Whenever requested by the Company, the Insured, at the 
Company's expense, shall give the Company all reasonable 
aid (i) in securing evidence, obtaining witnesses, 
prosecuting or defending the action or proceeding, or 
effecting settlement, and (ii) in any other lawful act that in 
the opinion of the Company may be necessary or desirable 
to establish the Title, the lien of the Insured Mortgage, or 
any other matter as insured.  If the Company is prejudiced 
by the failure of the Insured to furnish the required 
cooperation, the Company's obligations to the Insured 
under the policy shall terminate, including any liability or 
obligation to defend, prosecute, or continue any litigation, 
with regard to the matter or matters requiring such 
cooperation. 

(b) The Company may reasonably require the Insured Claimant 
to submit to examination under oath by any authorized 
representative of the Company and to produce for 
examination, inspection, and copying, at such reasonable 
times and places as may be designated by the authorized 
representative of the Company, all records, in whatever 
medium maintained, including books, ledgers, checks, 

memoranda, correspondence, reports, e-mails, disks, 
tapes, and videos whether bearing a date before or after 
Date of Policy, that reasonably pertain to the loss or 
damage.  Further, if requested by any authorized 
representative of the Company, the Insured Claimant shall 
grant its permission, in writing, for any authorized 
representative of the Company to examine, inspect, and 
copy all of these records in the custody or control of a third 
party that reasonably pertain to the loss or damage.  All 
information designated as confidential by the Insured 
Claimant provided to the Company pursuant to this Section 
shall not be disclosed to others unless, in the reasonable 
judgment of the Company, it is necessary in the 
administration of the claim.  Failure of the Insured Claimant 
to submit for examination under oath, produce any 
reasonably requested information, or grant permission to 
secure reasonably necessary information from third parties 
as required in this subsection, unless prohibited by law or 
governmental regulation, shall terminate any liability of the 
Company under this policy as to that claim. 

 

7.  OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 
TERMINATION OF LIABILITY 
In case of a claim under this policy, the Company shall have the 
following additional options: 

(a) To Pay or Tender Payment of the Amount of Insurance or 
to Purchase the Indebtedness.   

(i) To pay or tender payment of the Amount of Insurance 
under this policy together with any costs, attorneys' 
fees, and expenses incurred by the Insured Claimant 
that were authorized by the Company up to the time of 
payment or tender of payment and that the Company 
is obligated to pay; or   

(ii) To purchase the Indebtedness for the amount of the 
Indebtedness on the date of purchase, together with 
any costs, attorneys' fees, and expenses incurred by 
the Insured Claimant that were authorized by the 
Company up to the time of purchase and that the 
Company is obligated to pay. 
When the Company purchases the Indebtedness, the 
Insured shall transfer, assign, and convey to the 
Company the Indebtedness and the Insured Mortgage, 
together with any collateral security.   
Upon the exercise by the Company of either of the 
options provided for in subsections (a)(i) or (ii), all 
liability and obligations of the Company to the Insured 
under this policy, other than to make the payment 
required in those subsections, shall terminate, 
including any liability or obligation to defend, 
prosecute, or continue any litigation.  

(b) To Pay or Otherwise Settle With Parties Other Than the 
Insured or With the Insured Claimant.   
(i) to pay or otherwise settle with other parties for or in 

the name of an Insured Claimant any claim insured 
against under this policy.  In addition, the Company 
will pay any costs, attorneys' fees, and expenses 
incurred by the Insured Claimant that were authorized 
by the Company up to the time of payment and that 
the Company is obligated to pay; or   

(ii) to pay or otherwise settle with the Insured Claimant 
the loss or damage provided for under this policy, 
together with any costs, attorneys' fees, and expenses 
incurred by the Insured Claimant that were authorized 
by the Company up to the time of payment and that 
the Company is obligated to pay.   

Upon the exercise by the Company of either of the options 
provided for in subsections (b)(i) or (ii), the Company's 
obligations to the Insured under this policy for the claimed 
loss or damage, other than the payments required to be 
made, shall terminate, including any liability or obligation to 
defend, prosecute, or continue any litigation.   
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CONDITIONS - Continued 
 
8.  DETERMINATION AND EXTENT OF LIABILITY 

This policy is a contract of indemnity against actual monetary loss 
or damage sustained or incurred by the Insured Claimant who has 
suffered loss or damage by reason of matters insured against by 
this policy.   
(a) The extent of liability of the Company for loss or damage under 

this policy shall not exceed the least of   
(i) the Amount of Insurance, 
(ii) the Indebtedness, 
(iii) the difference between the value of the Title as insured 

and the value of the Title subject to the risk insured 
against by this policy, or   

(iv) if a government agency or instrumentality is the Insured 
Claimant, the amount it paid in the acquisition of the Title 
or the Insured Mortgage in satisfaction of its insurance 
contract or guaranty.   

(b) If the Company pursues its rights under Section 5 of these 
Conditions and is unsuccessful in establishing the Title or the 
lien of the Insured Mortgage, as insured,  
(i) the Amount of Insurance shall be increased by 10%, and 
(ii) the Insured Claimant shall have the right to have the loss 

or damage determined either as of the date the claim 
was made by the Insured Claimant or as of the date it is 
settled and paid.   

(c) In the event the Insured has acquired the Title in the manner 
described in Section 2 of these Conditions or has conveyed 
the Title, then the extent of liability of the Company shall 
continue as set forth in Section 8(a) of these Conditions.   

(d) In addition to the extent of liability under (a), (b), and (c), the 
Company will also pay those costs, attorneys' fees, and 
expenses incurred in accordance with Sections 5 and 7 of 
these Conditions.   

 
9. LIMITATION OF LIABILITY 

(a) If the Company establishes the Title, or removes the alleged 
defect, lien, or encumbrance, or cures the lack of a right of 
access to or from the Land, or cures the claim of 
Unmarketable Title, or establishes the lien of the Insured 
Mortgage, all as insured, in a reasonably diligent manner by 
any method, including litigation and the completion of any 
appeals, it shall have fully performed its obligations with 
respect to that matter and shall not be liable for any loss or 
damage caused to the Insured.   

(b) n the event of any litigation, including litigation by the 
Company or with the Company's consent, the Company shall 
have no liability for loss or damage until there has been a final 
determination by a court of competent jurisdiction, and 
disposition of all appeals, adverse to the Title or to the lien of 
the Insured Mortgage, as insured.   

(c) The Company shall not be liable for loss or damage to the 
Insured for liability voluntarily assumed by the Insured in 
settling any claim or suit without the prior written consent of 
the Company.  

 
10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION 

OF LIABILITY 
(a) All payments under this policy, except payments made for 

costs, attorneys' fees, and expenses, shall reduce the Amount 
of Insurance by the amount of the payment.  However, any 
payments made prior to the acquisition of Title as provided in 
Section 2 of these Conditions shall not reduce the Amount of 
Insurance afforded under this policy except to the extent that 
the payments reduce the Indebtedness.   

(b) The voluntary satisfaction or release of the Insured Mortgage 
shall terminate all liability of the Company except as provided 
in Section 2 of these Conditions.   

 
11.  PAYMENT OF LOSS 

When liability and the extent of loss or damage have been 
definitely fixed in accordance with these Conditions, the payment 
shall be made within 30 days. 

 
12.  RIGHTS OF RECOVERY UPON PAYMENT OR SETTLEMENT 

(a)  The Company's Right to Recover. 
Whenever the Company shall have settled and paid a claim 
under this policy, it shall be subrogated and entitled to the 
rights of the Insured Claimant in the Title or Insured Mortgage 
and all other rights and remedies in respect to the claim that 
the Insured Claimant has against any person or property, to 
the extent of the amount of any loss, costs, attorneys' fees, 
and expenses paid by the Company.  If requested by the 
Company, the Insured Claimant shall execute documents to 
evidence the transfer to the Company of these rights and 
remedies.  The Insured Claimant shall permit the Company to 
sue, compromise, or settle in the name of the Insured 
Claimant and to use the name of the Insured Claimant in any 
transaction or litigation involving these rights and remedies.   
If a payment on account of a claim does not fully cover the 
loss of the Insured Claimant, the Company shall defer the 
exercise of its right to recover until after the Insured Claimant 
shall have recovered its loss.   

(b)  The Insured's Rights and Limitations. 
(i) The owner of the Indebtedness may release or substitute 

the personal liability of any debtor or guarantor, extend 
or otherwise modify the terms of payment, release a 
portion of the Title from the lien of the Insured Mortgage, 
or release any collateral security for the Indebtedness, if 
it does not affect the enforceability or priority of the lien 
of the Insured Mortgage.   

(ii) If the Insured exercises a right provided in (b)(i), but has 
Knowledge of any claim adverse to the Title or the lien of 
the Insured Mortgage insured against by this policy, the 
Company shall be required to pay only that part of any 
losses insured against by this policy that shall exceed 
the amount, if any, lost to the Company by reason of the 
impairment by the Insured Claimant of the Company's 
right of subrogation.   

(c) The Company's Rights Against Noninsured Obligors 
The Company's right of subrogation includes the Insured's 
rights against non-insured obligors including the rights of the 
Insured to indemnities, guaranties, other policies of insurance, 
or bonds, notwithstanding any terms or conditions contained 
in those instruments that address subrogation rights. 
The Company's right of subrogation shall not be avoided by 
acquisition of the Insured Mortgage by an obligor (except an 
obligor described in Section 1(e)(i)(F) of these Conditions) 
who acquires the Insured Mortgage as a result of an 
indemnity, guarantee, other policy of insurance, or bond, and 
the obligor will not be an Insured under this policy.   

 
13. ARBITRATION 

Either the Company or the Insured may demand that the claim or 
controversy shall be submitted to arbitration pursuant to the Title 
Insurance Arbitration Rules of the American Land Title Association 
(“Rules”).  Except as provided in the Rules, there shall be no 
joinder or consolidation with claims or controversies of other 
persons.  Arbitrable matters may include, but are not limited to, any 
controversy or claim between the Company and the Insured arising 
out of or relating to this policy, any service in connection with its 
issuance or the breach of a policy provision, or to any other 
controversy or claim arising out of the transaction giving rise to this 
policy.  All arbitrable matters when the Amount of Insurance is 
$2,000,000 or less shall be arbitrated at the option of either the 
Company or the Insured.  All arbitrable matters when the Amount 
of Insurance is in excess of $2,000,000 shall be arbitrated only 
when agreed to by both the Company and the Insured.  Arbitration 
pursuant to this policy and under the Rules shall be binding upon 
the parties.  Judgment upon the award rendered by the 
Arbitrator(s) may be entered in any court of competent jurisdiction. 

 
CONDITIONS – Continued 
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14. LIABILITY LIMITED TO THIS POLICY; 

POLICY ENTIRE CONTRACT. 
(a) This policy together with all endorsements, if any, attached to 

it by the Company is the entire policy and contract between 
the Insured and the Company.  In interpreting any provision 
of this policy, this policy shall be construed as a whole.   

(b) Any claim of loss or damage that arises out of the status of 
the Title or lien of the Insured Mortgage or by any action 
asserting such claim shall be restricted to this policy. 

(c) Any amendment of or endorsement to this policy must be in 
writing and authenticated by an authorized person, or 
expressly incorporated by Schedule A of this policy. 

(d) Each endorsement to this policy issued at any time is made 
a part of this policy and is subject to all of its terms and 
provisions.  Except as the endorsement expressly states, it 
does not (i) modify any of the terms and provisions of the 
policy, (ii) modify any prior endorsement, (iii) extend the Date 
of Policy, or (iv) increase the Amount of Insurance.   

 
15.  SEVERABILITY. 

In the event any provision of this policy, in whole or in part, is held 
invalid or unenforceable under applicable law, the policy shall be 
deemed not to include that provision or such part held to be 
invalid, but all other provisions shall remain in full force and 
effect.   

 
16. CHOICE OF LAW; FORUM. 

(a) Choice of Law:  The Insured acknowledges the Company 
has underwritten the risks covered by this policy and 
determined the premium charged therefor in reliance upon 
the law affecting interests in real property and applicable to 
the interpretation, rights, remedies, or enforcement of 
policies of title insurance of the jurisdiction where the Land is 
located.   
 
Therefore, the court or an arbitrator shall apply the law of the 
jurisdiction where the Land is located to determine the 
validity of claims against the Title or the lien of the Insured 
Mortgage that are adverse to the Insured and to interpret and 
enforce the terms of this policy.  In neither case shall the 
court or arbitrator apply its conflicts of law principles to 
determine the applicable law.   

 
(b) Choice of Forum:  Any litigation or other proceeding brought 

by the Insured against the Company must be filed only in a 
state or federal court within the United States of America or 
its territories having appropriate jurisdiction.   

 
17.  NOTICES, WHERE SENT. 

Any notice of claim and any other notice or statement in writing 
required to be given to the Company under this policy must be 
given to the Company at Claims Department at P.O. Box 2029, 
Houston, TX  77252-2029. 

 

























 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “3” 



Claim Report 
 
Report Date 
 
January 21, 2011 
 

 
Claim no. 
 
2011-2 

 
Investigator 
 
Dr. Keanu Sai 
 

 
Policy no. 
 
T76-000020391 
 

 
Policy issued 
 
February 24, 2003  
 

 
Assigned 
 
January 18, 2011 

 
Investigated 
 
January 21, 2011 

 
Policy:                                                                 Coverage:                                                     Amount: 
Owner’s (Ticor Title Insurance)                          Fee-simple Title                                            $ 178,000.00 
 
 
Description of Property: 
 
Lot 2787, area 1.00 acre, more or less, Block 7, as shown on Map 58 filed in the Office of the Assistant 
Registrar of the Land Court of the State of Hawai`i with Land Court Application no. 1053 (amended) of W.H. 
Shipman, Limited, under document no. 2895104 & certificate no. 505052, filed with the Registrar of the 
Bureau of Conveyances on February 24th 2003.  
 
 
Defect in Title Summary: 
 
Owner’s deed was not lawfully executed according to Hawaiian Kingdom law. 
 
Total Claim: 
 
$ 178,000.00 
 
 
Enclosures:                         Proof of Defect                     
 

	
  
 Kale Kepekaio Gumapac and Dianne Dee Gumapac, now divorced, the 

insured, retained Hawaiian Alliance, LLC, to do an investigation of their fee-

simple title situated at Keaau, District of Puna, Island of Hawai`i. This claim 

involves a defect of title by virtue of an executive agreement entered into 

between President Grover Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom, whereby the President and his successors 

in office were and continue to be bound to faithfully execute Hawaiian Kingdom 

law by assignment of the Queen under threat of war on January 17th 1893. The 

notaries public in the Hawaiian Islands and the registrar of the Bureau of 

Conveyances were not lawful since January 17th 1893, and therefore title to the 

Hawaiian Alliance, LLC 
HC2 Box 9607 
Kea`au, HI 96749 
Phone no. (808) 982-9020 
Email: kgumapac@gmail.com 
 
Re:  Kale Kepekaio Gumapac and Dianne  
       Dee Gumapac 
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estate in fee-simple described as Lot 2787, area 1.00 acre, more or less, Block 7, 

as shown on Map 58 filed in the Office of the Assistant Registrar of the Land 

Court of the State of Hawai`i with Land Court Application no. 1053 (amended) of 

W.H. Shipman, Limited, under document no. 2895104 & certificate no. 505052, 

filed with the Registrar of the Bureau of Conveyances on February 24th 2003, is 

vested other than Kale Kepekaio Gumapac and Dianne Dee Gumapac, now 

divorced, because the aforementioned deed of conveyance was not lawfully 

executed in compliance with Hawaiian Kingdom law. 

 

Sincerely, 

 

 

Momilani Glushenko 
Vice President Operations 
Hawaiian Alliance, LLC 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Enclosure “1” 



Dr. Keanu Sai           

47-605 Puapo`o Place  Kane`ohe, HI 96744  Phone: 808-383-6100  
E-Mail :  keanu.sai@gmail .com Web: www2.hawaii .edu/~anu 

 

Expert Memorandum Regarding the Legal Continuity of the 
Hawaiian Kingdom and the Fee-simple Title being Vested 

Other than Kale Kepekaio Gumapac and Dianne Dee 
Gumapac 

January 21st 2011 
 

 According to article I, Montevideo Convention (1933), “The state as a person of 

international law should possess the following qualifications: (a) a permanent population; (b) a 

defined territory; (c) government; and (d) capacity to enter into relations with the other states.”1  

 

Synopsis 

 The Hawaiian Kingdom had these attributes when Great Britain and France entered into a 

joint proclamation acknowledging and recognizing Hawai`i as an independent and sovereign 

State on November 28th 1843, and on July 6th 1844, United States Secretary of State John C. 

Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by 

President John Tyler.2 As a result of the United States’ recognition, the Hawaiian Kingdom 

entered into a Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849;3 Treaty of 

Commercial Reciprocity, Jan. 13th 1875;4 Postal Convention Concerning Money Orders, Sep. 

11th 1883;5 and a Supplementary Convention to the 1875 Treaty of Commercial Reciprocity, 

Dec. 6th 1884.6 The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 

18th 1875; Belgium, Oct. 4th 1862; Bremen, March 27th 1854; Denmark, Oct. 19th 1846; France, 

                                                      
1 49 U.S. Stat. 3097, 3100. 
2 DAVID KEANU SAI, AMERICAN OCCUPATION OF THE HAWAIIAN KINGDOM: BEGINNING THE TRANSITION FROM 
OCCUPIED TO RESTORED STATE, Doctoral Dissertation, University of Hawai`i, Political Science (December 2008), 
72; see also David Keanu Sai, A Slippery Path Towards Hawaiian Indigeneity, 10 Journal of Law and Social 
Challenges 74 (Fall 2008). 
3 9 U.S. Stat. 977. 
4 19 U.S. Stat. 625. 
5 23 U.S. Stat. 736. 
6 25 U.S. Stat. 1399. 
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July 17th 1839, March 26th 1846, Sep. 8th 1858; French Tahiti, Nov. 24th 1853; Germany, March 

25th 1879; Great Britain, Nov. 13th 1836 and March 26th 1846; Great Britain’s New South Wales, 

March 10th 1874; Hamburg, Jan. 8th 1848); Italy, July 22nd 1863; Japan, Aug. 19th 1871, Jan. 28th 

1886; Netherlands, Oct. 16th 1862; Portugal, May 5th 1882; Russia, June 19th 1869; Samoa, 

March 20th 1887; Spain, Oct. 9th 1863; Sweden-Norway, April 5th 1855; and Switzerland, July 

20th 1864.  

 In the 21st century, an international tribunal and the Ninth Circuit Court of Appeals 

acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in the 19th 

century. In Larsen v. Hawaiian Kingdom (2001), the Permanent Court of Arbitration in The 

Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as an independent State 

recognized as such by the United States of America, the United Kingdom, and various other 

States.”7 The 9th Circuit Court, in Kahawaiola`a v. Norton (2004), also acknowledged the 

Hawaiian Kingdom’s status as “a co-equal sovereign alongside the United States;”8 and in Doe v. 

Kamehameha (2005), the Court stated that, “in 1866, the Hawaiian Islands were still a sovereign 

kingdom.”9 

 Having established the Hawaiian Kingdom’s internationally recognized status as an 

independent state in the 19th century, the next question is whether or not the Hawaiian Kingdom 

status as a state was extinguished after its government was overthrown by U.S. troops on January 

17th 1893. As a subject of international law, statehood of the Hawaiian Kingdom can only be 

measured and determined by the rules of international law and not the domestic laws of any State 

to include the United States and the Hawaiian Kingdom. According to Professor Crawford, “A 

State is not necessarily extinguished by substantial changes in territory, population or 

government, or even, in some cases, by a combination of all three.”10 In particular, military 

“occupation does not extinguish the State pending a final settlement of the conflict. And, 

generally, the presumption—in practice a strong presumption—favours the continuity and 

disfavors the extinction of a an established State.”11 Professor Wright, a renowned scholar in 

U.S. foreign relations law, states that, “international law distinguishes between a government and 

                                                      
7 Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001). 
8 Kahawaiola`a v. Norton, 386 F.3rd 1271 (2004). 
9 Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005). 
10 JAMES CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL LAW 700 (2nd ed., 2006). 
11 Id., 701. 
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the state it governs.”12 And according to §201, Restatement (Third) Foreign Relations Law of the 

United States, “A state may continue to be regarded as such even though, due to insurrection or 

other difficulties, its internal affairs become anarchic for an extended period of time;”13 and 

“Military occupation, whether during war or after an armistice, does not terminate statehood.”14 

Therefore, a sovereign State would continue to exist despite its government being overthrown by 

military force. Two contemporary examples illustrate this principle of international law, the 

overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein (Iraq) in 2003. The 

former has been a recognized sovereign State since 1919,15 and the latter since 1932.16 Professor 

Dixon explains: 

 If an entity ceases to possess any of the qualities of statehood…this does not 

mean that it ceases to be a state under international law. For example, the absence of an 

effective government in Afghanistan and Iraq following the intervention of the USA did 

not mean that there were no such states, and the same is true of Sudan where there still 

appears to be no entity governing the country effectively. Likewise, if a state is allegedly 

‘extinguished’ through the illegal action of another state, it will remain a state in 

international law.17 

 After the Hawaiian Kingdom government was illegally overthrown, two executive 

agreements were entered into between President Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom in 1893. The President entered into these executive 

agreements under his sole constitutional authority to represent the United States in foreign 

relations and the Congress cannot intervene without violating the separation of powers doctrine 

being an encroachment upon the executive power. The first agreement, called the Lili`uokalani 

assignment, (Exhibit A), assigned executive power to the United States President to administer 

Hawaiian Kingdom law and to investigate the overthrow of the Hawaiian government. The 

second agreement, called the Restoration agreement, (Exhibit B), obligated the President of the 

United States to restore the Hawaiian government as it was prior to the landing of U.S. troops on 
                                                      
12 Quincy Wright, The Status of Germany and the Peace Proclamation, 46(2) American Journal of International 
Law 299-308, 307 (April 1952). 
13 RESTATEMENT (THIRD) FOREIGN RELATIONS LAW OF THE UNITED STATES, Reporter’s Note 2, §201. 
14 Id., Reporter’s Note 3. 
15 Manley O. Hudson, Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal 
of International Law 109-116, 110 (1935). 
16 Manley O. Hudson, The Admission of Iraq to Membership in the League of Nations, 27 American Journal of 
International Law 133-138, 133 (1933). 
17 MARTIN DIXON, TEXTBOOK ON INTERNATIONAL LAW 119 (6th ed., 2007). 
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January 16th 1893, and for the Queen, after the government was restored and the executive power 

returned to grant full amnesty to those members and supporters of the provisional government 

who committed treason.  

 

First Executive Agreement—Lili`uokalani assignment 

On January 17th 1893, Queen Lili`uokalani, by explicit grant, “yielded” her executive 

power to the President of the U.S. to do an investigation of their diplomat and military troops 

who illegally landed on Hawaiian territory in violation of Hawai`i’s sovereignty. The Queen 

specifically stated, “That I yield to the superior force of the United States of America whose 

Minister Plenipotentiary, His Excellency John L. Stevens, has caused United States troops to be 

landed at Honolulu and declared that he would support the said Provisional Government. Now to 

avoid any collision of armed forces, and perhaps the loss of life, I do this under protest, and 

impelled by said force yield my authority until such time as the Government of the United States 

shall, upon facts being presented to it, undo the action of its representative and reinstate me in 

the authority which I claim as the constitutional sovereign of the Hawaiian Islands.”18 The 

quintessential question is what “authority” did the Queen yield as the “constitutional 

sovereign’’? This authority is specifically stated in the Hawaiian constitution, which declares, 

“To the King [Queen] belongs the Executive power.” In Grieve v. Gulick (1883),19 Justice Austin 

of the Hawaiian Supreme Court stated that, “the Constitution declares [His Majesty] as the 

executive power of the Government,” which, according to the Indiana Supreme Court, “is the 

power to ‘execute’ the laws, that is, carry them into effect, as distinguished from the power to 

make the laws and the power to judge them.”20  

President Cleveland acknowledged receipt of this conditional grant in March when he 

received the protest from the Queen through her attorney in fact, Paul Neumann, in Washington, 

D.C. This acceptance of the conditional grant of Hawaiian executive power to investigate is 

called the Lili`uokalani Agreement. In a report to the President after the investigation was 

completed, Secretary of State Gresham acknowledged the temporary transfer of the Queen’s 

executive power by stating, “The Government of Hawaii surrendered its authority under a threat 

                                                      
18 Exhibit A, 461. 
19 5 Hawai`i 73, 76 (1883) 
20 Tucker v. State of Indiana, 218 Ind. 614, 35 N.E. 2d 270, 291 (1941). 
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of war, until such time only as the Government of the United States, upon the facts being 

presented to it, should reinstate the constitutional sovereign.”21 The President, in his message to 

Congress, also acknowledged the temporary transfer of executive power. Cleveland stated, the 

Queen “surrendered not to the provisional government, but to the United States. She surrendered 

not absolutely and permanently, but temporarily and conditionally until such time as the facts 

could be considered by the United States.”22 This was the first of two international agreements to 

have taken place through an exchange of diplomatic notes committing the President to the 

administration of Hawaiian Kingdom law while he investigated the overthrow of the Hawaiian 

government. The investigation concluded that U.S. Minister John Stevens with the illegal 

presence of U.S. troops bore the responsibility for the overthrow of the Hawaiian government. 

As a result, negotiations would ensue whereby a second agreement was sought by the United 

States to restore the Hawaiian Kingdom government. On the responsibility of State actors, 

Oppenheim states that “according to special circumstances and conditions the home State may be 

obliged to disown an act of its envoy, to apologize or express its regret for his behaviour, or to 

pay damages.”23 Therefore, on October 18th 1893, U.S. Secretary of State Walter Gresham 

directed U.S. Minister Plenipotentiary Albert Willis to initiate negotiations with Queen 

Lili`uokalani for settlement and restoration of the Hawaiian Kingdom government.  He stated to 

Willis, 

 On your arrival at Honolulu you will take advantage of an early opportunity to 

inform the Queen of…the President’s sincere regret that the reprehensible conduct of the 

American minister and the unauthorized presence on land of a military force of the 

United States obliged her to surrender her sovereignty, for the time being, and rely on the 

justice of this Government to undo the flagrant wrong. 

 You will, however, at the same time inform the Queen that, when reinstated, the 

President expects that she will pursue a magnanimous course by granting full amnesty to 

all who participated in the movement against her, including persons who are, or have 

been, officially or otherwise, connected with the Provisional Government, depriving them 

of no right or privilege which they enjoyed before the so-called revolution. All 

obligations created by the Provisional Government in due course of administration should 
                                                      
21 Exhibit A, 462. 
22 Id., 457. 
23  Lassa Oppenheim, International Law: A Treatise, 3rd ed., ed. Ronald F. Roxburgh, Vol. II (London: Longmans 
Green and Co., 1921), 252. 
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be assumed. 

Having secured the Queen’s agreement to pursue this wise and humane policy, 

which it is believed you will speedily obtain, you will then advise the executive of the 

Provisional Government and his ministers of the President’s determination of the 

question which their action and that of the Queen devolved upon him, and that they are 

expected to promptly relinquish to her constitutional authority.24 

On November 13th 1893, Willis met with the Queen at the U.S. Legation in Honolulu, 

“who was informed that the President of the United States had important communications to 

make to her.”25 Willis explained to the Queen of the “President’s sincere regret that, through the 

unauthorized intervention of the United States, she had been obliged to surrender her 

sovereignty, and his hope that, with her consent and cooperation, the wrong done to her and to 

her people might be redressed.”26 In his message to the Congress, the President concluded that 

the “members of the provisional government and their supporters, though not entitled to extreme 

sympathy, have been led to their present predicament of revolt against the Government…by the 

indefensible encouragement and assistance of our diplomatic representative.”27 According to 

Wright, “statements of a decision on fact or policy, authorized by the President, must be accepted 

by foreign nations as the will of the United States.”28 Therefore, the Queen saw these 

conclusions by the President as representing the “will of the United States,” and according 

Oppenheim, Willis, who was the U.S. envoy accredited to the Hawaiian Kingdom, represented 

“his home State in the totality of its international relations,” and that he was “the mouthpiece of 

the head of his home State and its Foreign Secretary, as regards communications to be made to 

the State to which he is accredited.”29 

The President’s investigation also concluded that members of the provisional government 

and their supporters committed the crime of treason and therefore subject to the pains and 

penalties of treason under Hawaiian law. On this note, the Queen was then asked by Willis, 

“[s]hould you be restored to the throne, would you grant full amnesty as to life and property to 

all those persons who have been or who are now in the Provisional Government, or who have 

                                                      
24 Exhibit A, 464. 
25 Exhibit B, 1242. 
26 Id. 
27 Id., 457. 
28  Quincy Wright, The Control of American Foreign Relations (New York: The Macmillan Company, 1922), 22. 
29 Oppenheim, International Law (3rd ed), 556. 
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been instrumental in the overthrow of your government?”30 The Queen refused to grant amnesty 

and referenced Chapter VI, section 9 of the Penal Code, which states, “[w]hoever shall commit 

the crime of treason shall suffer the punishment of death and all his property shall be confiscated 

to the Government.” When asked again if she would reconsider, she responded, “[t]hese people 

were the cause of the revolution and the constitution of 1887. There will never be any peace 

while they are here. They must be sent out of the country, or punished, and their property 

confiscated.”31 In the government transcripts of this meeting, it states that the Queen called for 

beheading as punishment, but the Queen adamantly denied making such a statement. She later 

explained that beheading “is a form of punishment which has never been used in the Hawaiian 

Islands, either before or since the coming of foreigners.”32  

 In a follow-up dispatch to Willis, Gresham adamantly stated, “You will insist upon 

amnesty and recognition of obligations of the Provisional Government as essential conditions of 

restoration.”33 In another communication on December 3rd 1893, Gresham directed Willis to 

continue to negotiate with the Queen, and should she “refuse assent to the written conditions you 

will at once inform her that the President will cease interposition in her behalf.”34  Gresham 

acknowledged that the President had a duty to restore the constitutional government of the 

Islands, but it was dependent upon an unqualified agreement of the Queen to assume all 

administrative obligations incurred by the Provisional Government, and to grant full amnesty to 

those individuals instrumental in setting up or supporting the Provisional Government. He stated 

“The President feels that by our original interference and what followed we have incurred 

responsibilities to the whole Hawaiian community, and it would not be just to put one party at 

the mercy of the other.”35  Gresham also stated “Should the Queen ask whether, if she accedes to 

conditions, active steps will be taken by the United States to effect her restoration, or to maintain 

her authority thereafter, you will say that the President can not use force without the authority of 

Congress.”36  

                                                      
30 Executive Documents, 1242. 
31 Id.  
32  Lili`uokalani, Hawai`i's Story by Hawai`i's Queen (Rutland: Charles E. Tuttle Co., Inc., 1964), 247. 
33 Senate Executive Document no. 13, Fifty-third Congress, second session, Message from the President of the 
United States on the Hawaiian Question (December 18th 1893), 1191. 
34 Id. 
35 Id. 
36 Id., 1192. 
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Second Executive Agreement—Agreement of restoration 

On December 18th 1893, Willis was notified by the Queen’s assistant, Joseph Carter, that 

she was willing to spare their lives, not, however, their property, which, “should be confiscated 

to the Government, and they should not be permitted to remain in the Kingdom.”37 But later that 

day, the Queen sent a communication to Willis. She stated, 

Since I had the interview with you this morning I have given the most careful and 

conscientious thought as to my duty, and I now of my own free will give my conclusions. 

 I must not feel vengeful to any of my people. If I am restored by the United 

States I must forget myself and remember only my dear people and my country. I must 

forgive and forget the past, permitting no proscription or punishment of anyone, but 

trusting that all will hereafter work together in peace and friendship for the good and for 

the glory of our beautiful and once happy land. 

 Asking you to bear to the President and the Government he represents a message 

of gratitude from me and from my people, and promising, with God’s grace, to prove 

worthy of the confidence and friendship of your people.”38  

 An agreement between the two Heads of State had finally been made for settlement of the 

international dispute called the Restoration Agreement. Coincident with the agreement was the 

temporary and conditional assignment of executive power by the Queen to the President of the 

United States, and that the assignment and agreement to restore the Hawaiian government “did 

not, as in the case of treaties, as that term is used in the treaty-making clause of the Constitution 

(Art. II, § 2), require the advice and consent of the Senate.”39 Attached to the communication 

was the following pledge that was dispatched by Willis to Gresham on December 20th 1893.  
I, Liliuokalani, in recognition of the high sense of justice which has actuated the 

President of the United States, and desiring to put aside all feelings of personal hatred or 

revenge and to do what is best for all the people of these Islands, both native and foreign 

born, do hereby and herein solemnly declare and pledge myself that, if reinstated as the 

constitutional sovereign of the Hawaiian Islands, that I will immediately proclaim and 

declare, unconditionally and without reservation, to every person who directly or 

indirectly participated in the revolution of January 17, 1893, a full pardon and amnesty 

for their offenses, with restoration of all rights, privileges, and immunities under the 
                                                      
37 Exhibit B, 1267. 
38 Id., 1269. 
39 U.S. v. Belmont, 301 U.S. 324, 330 (1937). 
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constitution and the laws which have been made in pursuance thereof, and that I will 

forbid and prevent the adoption of any measures of proscription or punishment for what 

has been done in the past by those setting up or supporting the Provisional Government. I 

further solemnly agree to accept the restoration under the constitution existing at the time 

of said revolution and that I will abide by and fully execute that constitution with all the 

guaranties as to person and property therein contained. I furthermore solemnly pledge 

myself and my Government, if restored, to assume all the obligations created by the 

Provisional Government, in the proper course of administration, including all 

expenditures for military or police services, it being my purpose, if restored, to assume 

the Government precisely as it existed on the day when it was unlawfully overthrown. 40  

On the same day the Queen accepted the President’s conditions of restoration on 

December 18th 1893, the President delivered a message to Congress apprising them of the 

conclusion of his investigation and the pursuit of settlement with the Queen. He was not aware 

that the Queen accepted the conditions. This was clarified in a correspondence with Willis from 

Gresham on January 12th 1894, whereby the Queen’s acceptance of the President’s offer was 

acknowledged, and on the following day, these diplomatic correspondences were forwarded to 

the Congress by message of the President on January 13th 1893. Gresham stated, 

On the 18th ultimo the President sent a special message to Congress 

communicating copies of the Mr. Blount’s reports and the instructions given to him and 

you. On the same day, answering a resolution of the House of Representatives, he sent 

copies of all correspondence since March 4, 1889, on the political affairs and relations of 

Hawaii, withholding, for sufficient reasons, only Mr. Stevens’ No. 70 of October 8, 1892, 

and your No. 3 of November 16, 1893. The President therein announced that the 

conditions of restoration suggested by him to the Queen had not proved acceptable to her, 

and that since the instructions sent to you to insist upon those conditions he had not 

learned that the Queen was willing to assent to them. The President thereupon submitted 

the subject to the more extended powers and wider discretion of Congress, adding the 

assurance that he would be gratified to cooperate in any legitimate plan which might be 

devised for a solution of the problem consistent with American honor, integrity, and 

morality. 

                                                      
40 Id. 
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Your reports show that on further reflection the Queen gave her unqualified 

assent in writing to the conditions suggested, but that the Provisional Government refuses 

to acquiesce in the President’s decision.  

The matter now being in the hands of Congress the President will keep that body 

fully advised of the situation, and will lay before it from time to time the reports received 

from you, including your No. 3, heretofore withheld, and all instructions sent to you. In 

the meantime, while keeping the Department fully informed of the course of events, you 

will, until further notice, consider your special instructions upon this subject have been 

fully complied with.41 

 

Supremacy Clause, U.S. Constitution 

 Since the United States is a Federal government, States within the Federal Union are 

subject to the supremacy of Federal laws and treaties, in particular, executive agreements. Article 

VI, clause 2, of the U.S. constitution, provides: “This Constitution, and the Laws of the United 

States which shall be made in pursuance thereof; and all treaties made, or which shall be made, 

under the authority of the United States, shall be the supreme law of the land; and the judges in 

every state shall be bound thereby, anything in the constitution or laws of any state to the 

contrary notwithstanding.” This provision of the U.S. constitution is known as the Supremacy 

clause that binds every State of the federal union to faithfully observe. In United States v. 

Belmont (1937),42 the U.S. Supreme Court affirmed that executive agreements entered into 

between the President and a sovereign nation does not require ratification from the U.S. Senate 

to have the force and effect of a treaty; and executive agreements bind successor Presidents for 

their faithful execution. Other landmark cases on executive agreements are United States v. Pink 

(1942)43 and American Insurance Association v. Garamendi (2003).44 In Garamendi, the Court 

stated, “Specifically, the President has authority to make ‘executive agreements’ with other 

countries, requiring no ratification by the Senate or approval by Congress.”45 According to 

Justice Douglas, U.S. v. Pink (1942), executive agreements “must be read not as self-contained 

                                                      
41 Exhibit B, 1283-1284. 
42 United States v. Belmont, 301 U. S. 324 (1937). 
43 United States v. Pink, 315 U.S. 203 (1942). 
44 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
45 Id., 397. 
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technical documents, like a marine insurance contract or a bill of lading, but as characteristically 

delicate and elusive expressions of diplomacy.”46  

 The U.S. Supreme Court has held that under no circumstances could state law be found to 

legally supersede an agreement between the national government and a foreign country. The 

external powers of the federal government could be exercised without regard to the laws of any 

state within the union. In Belmont, the Court also stated, “Plainly, the external powers of the 

United States are to be exercised without regard to state laws or policies,”47 and  “[i]n respect of 

all international negotiations and compacts, and in respect of our foreign relations generally, 

state lines disappear.”48 In United States v. Pink (1942), the Court reiterated, “It is, of course, 

true that even treaties with foreign nations will be carefully construed so as not to derogate from 

the authority and jurisdiction of the States of this nation unless clearly necessary to effectuate the 

national policy.... But state law must yield when it is inconsistent with, or impairs the policy or 

provisions of, a treaty or of an international compact or agreement.... Then, the power of a State 

to refuse enforcement of rights based on foreign law which runs counter to the public policy of 

the forum . . . must give way before the superior Federal policy evidenced by a treaty or 

international compact or agreement.”49 Both Belmont and Pink were reinforced by American 

Insurance Association v. Garamendi (2003), where the Court reiterated, that “valid executive 

agreements are fit to preempt state law, just as treaties are,”50 and that the preemptive power of 

an executive agreement derives from “the Constitution’s allocation of the foreign relations power 

to the National Government.”51 All three cases affirm that the Lili`uokalani assignment preempts 

all laws and policies of the State of Hawai`i. In Edgar v. Mite Corporation (1982), Justice White 

ruled, “A state statute is void to the extent that it actually conflicts with a valid federal statute; 

and ‘[a] conflict will be found 'where compliance with both federal and state regulations is a 

physical impossibility.’”52 

 

 

                                                      
46 U.S. v. Pink, 315 U.S. 203, 241 (1942). 
47 United States v. Belmont, 301 U. S. 324, 330 (1937). 
48 Id. 
49 United States v. Pink, 315 U.S. 203, 230 (1942). 
50 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
51 Id. 
52 Edgar v. Mite Corporation, 457 U.S. 624, 631 (1982). 
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United States’ Violation of the Executive Agreements 

 Since 1893, the United States government has violated the terms of its obligations under 

these executive agreements and in 1898 unilaterally annexed the Hawaiian Kingdom by enacting 

a congressional joint resolution justified as a military necessity during the Spanish-American 

War, and thereafter occupied Hawai`i. According to Professor Marek, “the legal order of the 

occupant is…strictly subject to the principle of effectiveness, while the legal order of the 

occupied State continues to exist notwithstanding the absence of effectiveness [e.g. no 

government]. …[Occupation] is thus the classical case in which the requirement of effectiveness 

as a condition of validity of a legal order is abandoned.”53 Referring to the United States’ 

occupation of the Hawaiian Kingdom in his law journal article, Professor Dumberry states: 
the 1907 Hague Convention protects the international personality of the occupied State, 

even in the absence of effectiveness.  Furthermore, the legal order of the occupied State 

remains intact, although its effectiveness is greatly diminished by the fact of occupation.  

As such, Article 43 of the 1907 Hague Convention IV provides for the co-existence of 

two distinct legal orders, that of the occupier and the occupied.54 

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to restore the Hawaiian Kingdom government, but instead illegally occupied the 

Hawaiian Kingdom for military purposes, and has remained in the Hawaiian Islands ever since. 

The failure to administer Hawaiian Kingdom law under the Lili`uokalani Assignment and then to 

reinstate the Hawaiian government under the Restoration agreement constitutes a breach of an 

international obligation, as defined by the Responsibility of States for Internationally Wrongful 

Acts,55 and the breach of this international obligation by the U.S. has “a continuing character 

[that] extends over the entire period during which the act continues and remains not in 

conformity with the international obligation.”56 The extended lapse of time has not affected in 

the least the international obligation of the U.S. under the both executive agreements; despite 

over a century of non-compliance and prolonged occupation, and according to Wright, the 

                                                      
53 KRYSTYNA MAREK, IDENTITY AND CONTINUITY OF STATES IN PUBLIC INTERNATIONAL LAW (1968), 102. 
54 Patrick Dumberry, The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
Kingdom’s Claim to Continue as an Independent State under International Law, 2(1) Chinese Journal of 
International Law 655-684 (2002).  
55  United Nations, “Responsibility of States for International Wrongful Acts” (2001), Article 12. 
56 Id., Article 14(2). 
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President binds “himself and his successors in office by executive agreements.”57 More 

importantly, the U.S. “may not rely on the provisions of its internal law as justification for failure 

to comply with its obligation.”58 

 Since 1900, the United States Congress has enacted additional legislation establishing a 

government for the Territory of Hawai`i,59 and in 1959 transformed the Territory of Hawai`i into 

the State of Hawai`i.60 According to Born, “American courts, commentators, and other 

authorities understood international law as imposing strict territorial limits on national assertions 

of legislative jurisdiction.”61 In Rose v. Himely (1807), the Court illustrated this view by 

asserting, “that the legislation of every country is territorial.”62 In The Apollon (1824), the Court 

stated that the “laws of no nation can justly extend beyond its own territory”63 for it would be “at 

variance with the independence and sovereignty of foreign nations,”64 and in U.S. v. Belmont 

(1937), Justice Sutherland resounded, “our Constitution, laws and policies have no 

extraterritorial operation, unless in respect of our own citizens.”65 Consistent with this view of 

non-extraterritoriality of legislation, acting Assistant Attorney General Douglas Kmiec opined 

“It is…unclear which constitutional power Congress exercised when it acquired Hawaii by joint 

resolution.  Accordingly, it is doubtful that the acquisition of Hawaii can serve as an appropriate 

precedent for a congressional assertion of sovereignty over an extended territorial sea.”66 

 Because U.S. legislation has no extraterritorial force and effect, except over U.S. citizens, 

it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the executive 

agreements remain binding on the United States under both international law and Federal law. 

§207(a), Restatement (Third) Foreign Relations Law of the United States, provides that “A state 

acts through its government, but the state is responsible for carrying out its obligation under 

international law regardless of the manner in which its constitution and laws allocate the 

responsibilities and functions of government, or of any constitutional or other internal rules or 
                                                      
57 QUINCY WRIGHT, THE CONTROL OF AMERICAN FOREIGN RELATIONS 235 (1922). 
58 Responsibility of States, Article 31(1).  
59 31 U.S. Stat. 141 (1900). 
60 73 U.S. Stat. 4 (1959). 
61 GARY BORN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES COURTS 493 (3rd ed. 1996). 
62 Rose v. Himely, 8 U.S. 241, 279 (1807). 
63 The Apollon, 22 U.S. 362, 370 (1824). 
64 Id. 
65 U.S. v. Belmont, 301 U.S. 324, 332 (1937). 
66 Douglas Kmiec, Legal Issues Raised by Proposed  Presidential Proclamation to Extend the Territorial Sea, 12 
Op. Off. Legal Counsel 238-263, 252 (1988). 
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limitations.” And §115(b), Restatement (Third), provides that “although a subsequent act of 

Congress may supersede a rule of international law or an international agreement as domestic 

law, the United States remains bound by the rule or agreement internationally… Similarly, the 

United States remains bound internationally when a principle of international law or a provision 

in an agreement of the United States is not given effect because it is inconsistent with the 

Constitution.” The United States cannot benefit from the violation of these executive agreements 

under the doctrine of estoppel.  

 As a result of the President’s failure to establish a military government in the islands to 

administer Hawaiian law by virtue of the Lili`uokalani assignment (January 17th 1893) and the 

international laws of occupation, which was mandated under the 1863 Lieber Code, art. 6, G.O. 

100, A.G.O. 1863, and then superseded by the 1907 Hague Convention, IV, art. 43, all acts 

performed by the provisional government, the Republic of Hawai`i, the Territory of Hawai`i and 

the State of Hawai`i, on behalf of or concerning the Hawaiian Islands cannot be considered 

lawful. The only exceptions, according to the seminal Namibia case, are the registration of births, 

deaths and marriages.67 With regard to real estate transactions, the execution of a deed of 

conveyance and mortgage under Hawaiian law must first be acknowledged by “the party or 

parties executing the same, before the Registrar of Conveyances, or his agent, or some judge of a 

court of record, or notary public of this Kingdom,”68 and then recorded in the Bureau of 

Conveyances, where “all deeds, leases for a term of more than one year, or other conveyances of 

real estate within this Kingdom shall be recorded in the office of the Registrar of Conveyances 

(§1262, Compiled Laws).” According to Justice Judd, Kaaihue, et al., v. Crabbe et al. (1877),69 

“The Legislature deemed it advisable that deeds of landed property should be recorded.” “No 

acknowledgment of any conveyance or other instrument, whereby any real estate is conveyed or 

may be affected shall be taken, unless the person offering to make such acknowledgment shall be 

personally known to the officer taking the same to be the person whose name is subscribed to 

such conveyance or instrument as a party thereto, or shall be proved to be such by the oath or 

affirmation of a credible witness known to the officer.”70 That “no person who is not a subject of 

                                                      
67 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, Advisory Opinion of June 21, 1971, ICJ Reports, 1971. 
68 Compiled Laws, Hawaiian Civil Code, §1255. 
69 3 Haw. 768, 773 (1877) 
70 Compiled Laws, Hawaiian Civil Code, 407 
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this Kingdom shall be eligible to the office of notary public,”71 and there “shall be a bureau in 

the department of the Interior to be called the Bureau of Conveyances; and His Majesty shall 

appoint, upon the nomination of the Minister of the Interior, some suitable person to superintend 

said Bureau, under the direction of said minister, who shall be styled the ‘Registrar of 

Conveyances.’”72  

 Deeds of conveyance of real property and mortgages after January 17th 1893 cannot be 

considered lawfully executed because the “Registrar of Conveyances, or his agent, or some judge 

of a court of record, or notary public” were not lawfully vested with the authority to 

acknowledge the execution of deeds of conveyance and mortgages because they were insurgents 

and members of the so-called provisional government and its successor the Republic of 

Hawai`i—not officers of the Hawaiian Kingdom. Since August 12th 1898, execution of deeds of 

conveyance of real estate and mortgages also cannot be considered lawfully executed because 

these insurgents were maintained under the Territory of Hawai`i government. Hawaiian 

Kingdom law was not being administered by the U.S. military command by virtue of the 

Lili`uokalani assignment and article 43, Hague Convention, IV (1907). In effect, this renders all 

conveyances of real estate and mortgages securing the repayment of loans within Hawaiian 

territory since January 17th 1893 to the present null and void. The notary public and registrar of 

the Bureau of Conveyances were not competent to execute deeds or mortgages. 

 

Kale Kepekaio Gumapac's and Dianne Dee Gumapac's Claim to a Fee-simple title 

 On April 17th 2002 Linda Vivian Little, single, and Alice Evelyn Little, unmarried, 

conveyed to Kale Kepekaio Gumapac and Dianne Dee Gumapac, husband and wife, an interest 

in fee-simple in and to Lot 2787, area 1.00 acre, more or less, Block 7, as shown on Map 58 filed 

in the Office of the Assistant Registrar of the Land Court of the State of Hawai`i with Land 

Court Application no. 1053 (amended) of W.H. Shipman, Limited, under document no. 2895104 

& certificate no. 505052, filed with the Registrar of the Bureau of Conveyances on February 24th 

2003 (Exhibit C). On December 12th 2005, Kale Kepekaio Gumapac and Dianne Dee Gumapac, 

husband and wife, mortgaged to Argent Mortgage Company, LLC, organized and existing under 

the laws of Delaware, a lien in and to Lot 2787, area 1.00 acre, more or less, Block 7, as shown 
                                                      
71 Id., §1267 
72 Id., §1249 
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on Map 58 filed in the Office of the Assistant Registrar of the Land Court of the State of Hawai`i 

with Land Court Application no. 1053 (amended) of W.H. Shipman, Limited, under document 

no. 3368985 and certificate no. 637651, filed with the Registrar of the Bureau of Conveyances 

on December 19th 2005 (Exhibit D). The aforementioned deed of conveyance was not lawfully 

executed for want of a competent notary public pursuant to §1267 of the Compiled Laws, and a 

competent registrar of the Bureau of Conveyances pursuant to §1249 of the Compiled Laws. In 

the aforementioned deed and mortgage the notary public and registrar were officers of the 

government of the State of Hawai`i and not the government of the Hawaiian Kingdom, which is 

in direct conflict with the Lili`uokalani assignment, which mandates the President to administer 

the laws of the Hawaiian Kingdom and not the laws of the United States to include the laws of 

the State of Hawai`i, and the Supremacy clause under the U.S. constitution, article VI, clause 2. 

 It is my professional opinion that there is clear and overwhelming evidence that the 

Hawaiian Kingdom continues to exist as a state in accordance with recognized attributes of a 

state's sovereign nature, and that the Lili`uokalani assignment and the Agreement of restoration, 

being executive agreements, are prima facie evidence of the United States’ acknowledgment and 

continued recognition of the legal order of the Hawaiian Kingdom, being a recognized attribute 

of a state’s sovereign nature. Therefore, title to the estate in fee-simple described as Lot 2787, 

area 1.00 acre, more or less, Block 7, as shown on Map 58 filed in the Office of the Assistant 

Registrar of the Land Court of the State of Hawai`i with Land Court Application no. 1053 

(amended) of W.H. Shipman, Limited, is vested other than Kale Kepekaio Gumapac and Dianne 

Dee Gumapac, now divorced. Consequently, mortgages cannot be considered valid if the 

mortgagor was not vested with title to the real estate mortgaged to secure the promissory note 

taken out with mortgagee. The mortgagee can claim no superior right to the mortgaged property 

than the mortgagor can claim. Equitable relief for Argent Mortgage Company, LLC, organized 

and existing under the laws of Delaware, is provided under lender’s title insurance policy no. M-

9994-8370850, Stewart Title Guaranty Company, committed December 19th 2005 at 8:02 am 

(Exhibit E), and relief for Kale Kepekaio Gumapac and Dianne Dee Gumapac, now divorced, is 

provided under owner’s title insurance policy no. T76-000020391, Ticor Title Insurance 

Company, committed February 24th 2003 at 8:01 am (Exhibit F). 

 

  



      
 

17 

 

 

 

Keanu Sai, Ph.D. 
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