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postal agreements, and remains available to Presidents for wide, even general use should 

the treaty process again prove difficult.Ó68 The underlying problem, however, is that the 

joint resolution of annexation did not approve any executive agreement made by the 

President with the Republic of Hawai`i, whether before or after, but rather embodied the 

text of the failed treaty itself in statute form and used by the President as if it was a 

ratification of the treaty. If the Congress has no authority to negotiate with foreign 

governments, then how can it legislate the annexation of a foreign State that exists 

beyond its territorial borders. As a legislative body empowered to enact laws that are 

limited to governing U.S. territory, Congress could no more annex the Hawaiian Islands 

in 1898 as matter of military necessity during the Spanish American war than it could 

annex Afghanistan today as a matter of military necessity during the American war on 

terrorism. Without a treaty of cession or even a bona fide congressional-executive 

agreement, the sovereignty of the Hawaiian State remains unaffected by foreign 

legislation of any State. There remains no evidence in either the Presidential or 

Congressional records that a congressional-executive agreement was even contemplated 

or even discussed in the annexations of both Texas and Hawai`i. Instead, the 

congressional-executive agreement argument Wallace McClure made in his 1941 

published work International Executive Agreements while he worked for the U.S. 

Department of State, was merely an apologist attempt to make sense of an incoherent act 

of arrogation. 

 

 

                                                
68 Henkin, supra note 66, 218. 
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Secret Senate Transcripts Reveal Intent of the Joint Resolution 

The true intent and purpose of the 1898 joint resolution of annexation would not 

be known until the last week of January 1969, after a historian noted there were gaps in 

the congressional records. The transcripts of the Senate’s secret session, 70 years earlier, 

were made public after the Senate passed a resolution authorizing the U.S. National 

Archives to open the records. The Associated Press in Washington, D.C., reported that 

“the secrecy was clamped on during a debate over whether to seize the Hawaiian 

Islands—called the Sandwich Islands then—or merely developing leased areas of Pearl 

Harbor to reinforce the U.S. fleet at Manila Bay.”69 Concealed by the debating rhetoric of 

congressional authority to annex foreign territory, the true intent of the Senate, as 

divulged in these transcripts, was to have the joint resolution serve merely as consent, on 

the part of the Congress, for the President to utilize his war powers in the occupation and 

seizure of the Hawaiian Islands as a matter of military necessity. 

On May 31st 1898, just a few weeks after the defeat of the Spanish fleet in Manila 

Bay in the Philippines, and with the knowledge that Hawaiian neutrality had deliberately 

been violated by the McKinley administration, the Senate entered into its secret session. 

On this day, Senator Henry Cabot Lodge (R-Massachusetts) argued that, the 

“Administration was compelled to violate the neutrality of those islands, that protests 

from foreign representatives had already been received and complications with other 

powers were threatened, that the annexation or some action in regard to those islands had 

become a military necessity.”70 According to Hall, “the rights of occupation may be 

                                                
69 Secret Debate, supra note 31. 
 
70 “Transcript of the Senate Secret Session on Seizure of the Hawaiian Islands, May 31, 1898,” Hawaiian 
Journal of Law & Politics 1 (Summer 2004): 280. 
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placed upon the broad foundation of simple military necessity,”71 but occupation by 

necessity is a belligerent right limited to States at war with each other.  Hall also states 

that “if occupation is merely a phase in military operations, and implies no change in the 

legal position of the invader with respect to the occupied territory and its inhabitants, the 

rights which he possesses over them are those which in the special circumstances 

represent his general right to do whatever acts are necessary for the prosecution of his 

war.”72 The Senate would take full advantage of the perceived right of belligerency in the 

war against Spain and justify the occupation of the Hawaiian Islands as a matter of 

necessity and self-preservation.73 

At the time of the Spanish American war, leading legal authority on U.S. military 

occupations included the seminal case ex parte Milligan, and U.S. Army 1st Lieutenant 

William E. Birkhimer’s publication “Military Government and Martial Law.” In 1892, 

Birkhimer wrote the first of three editions that distinguished between military 

government and martial law—the “former is exercised over enemy territory; the latter 

over loyal territory of the State enforcing it.”74 Birkhimer sought to expound on what 

Chief Justice Salmon Chase noted in his dissenting opinion in ex parte Milligan 

regarding military government and martial law that exist under U.S. law.75 According to 

Birkhimer, the distinction is important whereby “military government is…placed within 

                                                                                                                                            
 
71 William Edward Hall, A Treatise on International Law, 8th Ed., (Oxford University Press, 1904), 559. 
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73 Cong. Records, supra note 28. 
 
74 William E. Birkhimer, Military Government and Martial Law (James J. Chapman 1892), 1. 
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the domain of international law, while martial law is within the cognizance of municipal 

law.”76  

After careful review of the transcripts of the secret session, it is very likely that 

the Senators, particularly Senator John Morgan (D-Alabama), were not only familiar with 

Birkhimer’s publication, but also with Chief Justice Chase’s statement regarding the 

establishment of a military government on foreign soil. Chase stated that military 

government is established “under the direction of the President, with the express or 

implied sanction of Congress.”77 Relevant passages from Birkhimer on this subject 

include: 

…The instituting military government in any country by the commander of a 

foreign army there is not only a belligerent right, but often a duty. It is incidental 

to the state of war, and appertains to the law of nations.  

…The commander of the invading, occupying, or conquering army rules the 

country with supreme power, limited only by international law, and the orders of 

his government. 

…As commander-in-chief the President is authorized to direct the movements of 

the naval and military forces, and to employ them in the manner he may deem 

most effectual to harass, conquer, and subdue the enemy. He may invade the 

hostile country and subject it to the sovereignty and authority of the United 

States. 

Senator Morgan, an ardent annexationist, knew first hand the limitation of 

exercising sovereignty beyond a State’s borders because of his service as a member of the 
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77 Ex parte Milligan, supra note 75. 
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Senate Foreign Relations Committee in 1884. In 1882, the American schooner Daylight 

was anchored outside the Mexican harbor of Tampico when a Mexican gunship collided 

with the schooner during a storm.78 The Mexican authorities took the position that any 

claim for damages by the owners of the schooner should be prosecuted through Mexican 

tribunals and not through diplomatic channels, but the United States emphatically denied 

this claim.79 U.S. Secretary of State Frelinghuysen explained to Senator Morgan in a 

letter that, it is the “uniform declaration of writers on public law [that] in an international 

point of view, either the thing or the person made the subject of jurisdiction must be 

within the territory, for no sovereignty can extend its process beyond its own territorial 

limits.”80  

As evidenced in Morgan’s exchange with Senator William Allen (P-Nebraska) in 

the secret session, the joint resolution was never intended to have any extra-territorial 

force, but was simply an “enabler” for the President to occupy the Hawaiian Islands.81 In 

other words, it was not a matter of U.S. constitutional law, but merely served as an 

“express sanction” of the Congress to support the President as their commander-in-chief 

in the war against Spain. Morgan, who was fully aware of the two failed attempts to 

annex Hawai`i by a treaty of cession, attempts to apply a perverse reasoning of military 
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jurisdiction over the Hawaiian Islands. The term annexation, as used in these transcripts, 

was not in the context of affixing or bringing together two separate territories. Instead, it 

was a matter of arrogating Hawaiian territory for oneself without right, but justified, in 

his eyes, under the principle of military necessity. 

 Mr. ALLEN.  I do not desire to interrupt the Senator needlessly, but I 

want to understand his position.  I infer the Senator means that Congress shall 

legislate and establish a civil government over territory before it is conquered and 

that that legislation may be carried into execution when the country is reduced by 

force of our arms?  

 Mr. MORGAN.  What I mean is, the President having no prerogative 

powers, but deriving his powers from the law, that Congress shall enact a law to 

enable him to do it, and not leave it to his unbridled will and judgment.  

 Mr. ALLEN.  Would it not be just as wise, then, to provide a code of 

laws for the government of a neutral territory in anticipation that within five or 

six months we might declare war against that power and reduce its territory?  

 Mr. MORGAN.  I am not discussing the wisdom of that.  

 Mr. ALLEN.  Would it not be exceptional because we have never before 

had a foreign war like this, or anything approximating to it.  All I am contending 

for at this time, and all I intend to contend for at any time, is that the President of 

the United States shall have the powers conferred upon him by Congress full and 

ample, but that he shall understand that they come from Congress and do not 

come from his prerogative, or whatever his powers may be merely as the fighting 

agent of the United States, the Commander-in-Chief of the Army and Navy of the 

United States.  
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 Mr. ALLEN.  That would arise from his constitutional powers as 

Commander-in-Chief of the Army and the Navy.  

 Mr. MORGAN.  No; his constitutional powers as Commander-in-Chief 

of the Army and the Navy are not defined in that instrument.  When he is in 

foreign countries he draws his powers from the laws of nations, but when he is at 

home fighting rebels or Indians, or the like of that, he draws them from the laws 

of the United States, for the enabling power comes from Congress, and without it 

he cannot turn a wheel. 82 

These transcripts are as integral to the Newlands Resolution as if it were written 

in the resolution itself. According to Justice Swayne of the U.S. Supreme Court in 1874, 

“The intention of the lawmaker is the law.”83 The intent of the Senate was to utilize the 

President’s war powers and not congressional authority to annex. Ironically, it was the 

U.S. Supreme Court in Territory of Hawai`i v. Mankichi that underscored this principle 

and, in particular, referenced Swayne’s statement when the court was faced with the 

question of whether or not the Newlands Resolution extended the U.S. Constitution over 

the Hawaiian Islands.84 Unfortunately, due to the injunction of secrecy imposed by the 

Senate in 1898 regarding these transcripts, the Supreme Court had no access to these 

records when it arrived at its decision in 1903. The Supreme Court did, however, create a 

legal fiction to be used as a qualifying source for the Newlands resolution’s extra-

territorial effect. According to L.L. Fuller, a legal fiction “may sometimes mean simply a 

false statement having a certain utility, whether it was believed by its author or not,” and 
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“an expedient but false assumption.”85 The utility of Mankichi would later prove useful 

when questions arose regarding the annexation of territory by legislative action.86 

Because Congressional legislation could neither annex Hawaiian territory, nor affect 

Hawaiian sovereignty, there is strong legal basis to believe that Hawai`i remained a 

sovereign State under international law when the U.S. unilaterally seized the Hawaiian 

Islands by way of a joint resolution. According to Professor Eyal Benvenisti, this legal 

basis stems from “the principle of inalienable sovereignty over a territory,” which “spring 

the constraints that international law imposes upon the occupant.”87 

 

THE MILITARY OCCUPATION OF THE HAWAIIAN ISLANDS 

While Hawai`i was clearly not a participant in the hostilities of the Spanish-

American War, the United States occupied the Hawaiian Islands for the purpose of 

waging the war against Spain, as well as to fortify the islands as a military outpost for the 

defense of the United States in future conflicts with the convenience of the puppet 

government it installed on January 17th 1893. “Though the resolution was passed July 7, 

[1898] the formal transfer was not made until August 12th, when, at noon of that day, the 

American flag was raised over the government house, and the islands ceded with 

appropriate ceremonies to a representative of the United States.”88 Patriotic societies and 
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many of the Hawaiian citizenry boycotted the ceremony, and “in particular they protested 

the fact that it was occurring against their will.”89  

The “power exercising effective control within another’s sovereign territory has 

only temporary managerial powers,” and during “that limited period, the occupant 

administers the territory on behalf of the sovereign.”90 The actions taken by the McKinley 

administration, with the consent of the Congress by joint resolution, clearly intended to 

mask the violation of international law as if the annexation took place by treaty. As 

Marek states, “a disguised annexation aimed at destroying the independence of the 

occupied State, represents a clear violation of the rule preserving the continuity of the 

occupied State.”91 In fact, President McKinley proclaimed that the Spanish-American war 

would “be conducted upon principles in harmony with the present views of nations and 

sanctioned by their recent practice,”92 and acknowledged the constraints and protection 

international laws provide to all sovereign states, whether belligerent or neutral. As noted 

by Senator Henry Cabot Lodge during the Senate’s secret session, Hawai`i, as a 

sovereign and neutral state, was no exception when it was occupied by the United States 

during its war with Spain.93 Article 43 of the 1899 Hague Regulations, which remained 

the same under the 1907 amended Hague Regulations, delimits the power of the occupant 
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and serves as a fundamental bar on its free agency within an occupied neutral State. 94 

Although the United States signed and ratified both Hague Regulations, which post-date 

the occupation of the Hawaiian Islands, the “text of Article 43,” according to Benvenisti, 

“was accepted by scholars as mere reiteration of the older law, and subsequently the 

article was generally recognized as expressing customary international law.”95 Professor 

Doris Graber also states that “nothing distinguishes the writing of the period following 

the 1899 Hague code from the writing prior to that code.”96 Consistent with this 

understanding of the international law of occupation during the Spanish-American war, 

Professor Munroe Smith reported that the “military governments established in the 

territories occupied by the armies of the United States were instructed to apply, as far as 

possible, the local laws and to utilize, as far as seemed wise, the services of the local 

Spanish officials.”97 This instruction to apply the local laws of the occupied State is the 

basis of Article 43 of the Hague Regulations. 

  With specific regard to occupying neutral territory, the Arbitral Tribunal, in 

Coenca Brothers vs. Germany (1927), concluded “the occupation of Salonika by the 

                                                
94 The United States signed the 1899 Hague Regulations respecting Laws and Customs of War on Land at 
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Allies in the autumn of 1915 constituted a violation of Greek neutrality.”98  Later, in the 

Chevreau case (1931), the Arbitrator concluded that the status of the British forces while 

occupying Persia (Iran)—a neutral State in the First World War—was analogous to 

“belligerent forces occupying enemy territory.”99 Professor Lassa Oppenheim observes 

that an occupant State on neutral territory “does not possess such a wide range of rights 

with regard to the occupied country and its inhabitants as he possesses in occupied enemy 

territory.”100 Although the Hague Regulations apply only to territory belonging to an 

enemy, Ernst Feilchenfeld states, “it is, nevertheless, usually held that the rules on 

belligerent occupation will also apply where a belligerent, in the course of the war, 

occupies neutral territory, even if the neutral power should have failed to protest against 

the occupation.”101 Despite Hawai`i being a neutral state at the time of its occupation 

during the Spanish American war, the law of occupation ought to be not only applied 

with equal force and effect, but that the occupier should be shorn of its belligerent rights 

in Hawaiian territory as a result of Hawai`i’s neutrality.  

 

International Laws of Occupation 

Since 1900, the U.S. migration to Hawai`i, predominantly including military 

personnel, has grown exponentially.  Because of this military presence and its strategic 
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location, Hawai`i has played a role in nearly every major U.S. armed conflict.102 In 1911, 

Brigadier General Macomb, U.S. Army Commander, District of Hawai`i, stated, “Oahu is 

to be encircled with a ring of steel, with mortar batteries at Diamond Head, big guns at 

Waikiki and Pearl Harbor, and a series of redoubts from Koko Head around the island to 

Waianae.”103 U.S. Territorial Governor Wallace Rider Farrington in 1924 further stated, 

“Every day is national defense in Hawai`i.”104 Most notably, Hawai`i has been the 

headquarters, since 1947, for the single largest combined U.S. military presence in the 

world, the U.S. Pacific Command.105 

One of the fundamental duties of an occupier is to maintain the status quo ante for 

the national population of the occupied State. This principle should apply particularly to 

those who possess the nationality or political status of the Hawaiian Kingdom. The U.S. 

is precluded from affecting the national population through mass migration and/or birth 

of U.S. citizens within Hawaiian territory. Hawaiian law recognizes three ways of 

acquiring citizenship: by application to the Minister of the Interior for naturalization; 
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citizenship by birth on Hawaiian territory (jus soli); and citizenship acquired by descent 

of Hawaiian subjects for children born abroad.106 As a foreign government, the U.S. is 

prevented from exercising the first two means of acquiring Hawaiian citizenship. Von 

Glahn explains, that “the nationality of the inhabitants of occupied areas does not 

ordinarily change through the mere fact that temporary rule of a foreign government has 

been instituted, inasmuch as military occupation does not confer de jure sovereignty upon 

an occupant. Thus under the laws of most countries children born in territory under 

enemy occupation possess the nationality of their parents, that is, that of the legitimate 

sovereign of the occupied area.”107 That being the case, any individual today who is a 

direct descendent of a person who lawfully acquired Hawaiian citizenship prior to the 

U.S. occupation that began at twelve noon on August 12th 1898, is a Hawaiian subject. 

Hawaiian law recognizes all others, who possess the nationality of their parents, a part of 

the alien population. This greatly affects the political position of aboriginal Hawaiians 

today, who according to the 1890 census, constituted nearly 85% of the Hawaiian 

citizenry, and who must still be considered so today despite being only approximately 

20% of the current population in the Islands.  

Notwithstanding the magnitude of the United States’ malfeasance that has taken 

place since the American occupation during the Spanish-American war, international 

laws mandates an occupying government to administer the laws of the occupied State 

during the occupation, in a role similar to that of a trustee (occupying State) and 
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beneficiary (occupied State) relationship.108 Thus, the occupier cannot impose its own 

domestic laws without violating international law.  This principle is clearly laid out in 

article 43 of the Hague Regulations, which states, “the authority of the legitimate power 

having in fact passed into the hands of the occupant, the latter shall take all the measures 

in his power to restore and ensure, as far as possible, public order and civil life, while 

respecting, unless absolutely prevented, the laws in force in the country.” Referring to the 

American occupation of Hawai`i, Patrick Dumberry states: 

the 1907 Hague Convention protects the international personality of the occupied 

State, even in the absence of effectiveness.  Furthermore, the legal order of the 

occupied State remains intact, although its effectiveness is greatly diminished by 

the fact of occupation.  As such, Article 43 of the 1907 Hague Convention IV 

provides for the co-existence of two distinct legal orders, that of the occupier and 

the occupied.109 

 According to von Glahn, there are three distinct systems of law that exist in an 

occupied territory: “the indigenous law of the legitimate sovereign, to the extent that it 

has not been necessary to suspend it; the laws (legislation, orders, decrees, proclamations, 

and regulations) of the occupant, which are gradually introduced; and the applicable rules 

of customary and conventional international law.”110 Hawai`i’s sovereignty is maintained 

and protected as a subject of international law, in spite of the absence of a diplomatically 

recognized government since 1893. In other words, the United States should have 
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administered Hawaiian Kingdom law as defined by its constitution and statutory laws, 

similar to the U.S. military’s administration of Iraqi law in Iraq with portions of the law 

suspended due to military necessity.111 U.S. Army regulations on the law of occupation 

recognize not only the sovereignty of the occupied State, but also bar the annexation of 

the territory during hostilities because of the continuity of the invaded State’s 

sovereignty. In fact, U.S. Army regulations on the laws of occupation not only recognize 

the continued existence of the sovereignty of the occupied State, but 

confers upon the invading force the means of exercising control for the period of 

occupation. It does not transfer the sovereignty to the occupant, but simply the 

authority or power to exercise some of the rights of sovereignty. The exercise of 

these rights results from the established power of the occupant and from the 

necessity of maintaining law and order, indispensable both to the inhabitants and 

to the occupying force. It is therefore unlawful for a belligerent occupant to 

annex occupied territory or to create a new State therein while hostilities are still 

in progress.112 (emphasis added) 

 When appropriate legal and political theoretical frameworks are used it becomes 

clear that the United States cannot claim to be the successor State of the Hawaiian 

Kingdom under international law. Current scholarship on this subject has been plagued 

by presentism that reinforces the present with the past. Frederick Olafson warns that, “by 

tying interpretation so closely to the active and parochial interests of the interpreter” 

current scholarship has ironically “opened the door to a willful exploitation of the past in 
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the service of contemporary interests.”113 To break this cycle, legal scholars and political 

scientists should utilize alternative theoretical frameworks, which seek to explain 

Hawai’i’s relationship with the United States and not limit the scholarship to mere 

critique. Furthermore, in the absence of any evidence extinguishing Hawai`i’s 

sovereignty during or since the nineteenth century, international laws not only impose 

duties and obligations on an occupier, but also maintain and protect the international 

personality of the occupied State, notwithstanding the effectiveness and propaganda 

attributed to prolonged occupation.114 Professor James Crawford explains that, belligerent 

occupation “does not extinguish the State.  And, generally, the presumption––in practice 

a strong one––is in favor of the continuance, and against the extinction, of an established 

State.”115 Therefore, as Craven states, “the continuity of the Hawaiian Kingdom, in other 
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words, may be refuted only by reference to a valid demonstration of legal title, or 

sovereignty, on the part of the United States.116  

 

Civilian Government Established in Violation of the Laws of Occupation 

Notwithstanding the blatant violation of Hawai`i’s sovereignty since January 16th 

1893, the U.S. never intended to comply with international laws when it annexed Hawai`i 

by joint resolution, and proceeded to treat the Hawaiian Islands as if it were an 

incorporated territory by cession. On April 30th 1900, the U.S. Congress passed an Act 

establishing a civil government to be called the Territory of Hawai`i.117 Regarding U.S. 

nationals, section 4 of the 1900 Act stated: 

all persons who were citizens of the Republic of Hawaii on August twelfth, 

eighteen hundred and ninety-eight, are hereby declared to be citizens of the 

United States and citizens of the Territory of Hawaii.  And all citizens of the 

United States resident in the Hawaiian Islands who were resident there on or 

since August twelfth, eighteen hundred and ninety-eight and all the citizens of 

the United States who shall hereafter reside in the Territory of Hawaii for one 

year shall be citizens of the Territory of Hawaii.118 

                                                
116 Matthew Craven, Professor of International Law, Dean, University of London, SOAS, authored a legal 
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In addition to this Act, the Fourteenth Amendment of the United States 

Constitution was applied to individuals born in the Hawaiian Islands.119 Under these U.S. 

laws, the putative population of U.S. “citizens” in the Hawaiian Kingdom exploded from 

a meager 1,928 (not including native Hawaiian nationals) out of a total population of 

89,990 in 1890, to 423,174 (including native Hawaiians, who were now “citizens” of the 

U.S.) out of a total population of 499,794 in 1950.120  The native Hawaiian population, 

which accounted for 85% of the total population in 1890, accounted for a mere 20% (only 

86,091 of 423,174) of the total population by 1950.121  

According to international law, the migration of U.S. citizens to these islands, 

which included both military and civilian immigration, is a direct violation of Article 49 

of the Fourth Geneva Convention, which provides that the occupying power shall not 

“transfer parts of its own civilian population into the territory it occupies.”122 Benvenisti 

asserts that the purpose of Article 49 “is to protect the interests of the occupied 

population, rather than the population of the occupant.”123 Benvinisti also goes on to state 

that civilian migration and settlement in an occupied State is questionable under Article 

43 of the Hague Regulation, since it cannot be “deemed a matter of security of the 
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occupation forces, and it is even more difficult to demonstrate its contribution to ‘public 

order and civil life.’”124 

Shortly after the 1900’s, when the American citizens who migrated to the 

Territory of Hawaii began to settle and reside there, they also began attempting to 

transform the Islands into a state of the American union. “For most people,” according to 

Tom Coffman, “the fiction of the Republic of Hawaii successfully obscured the nature of 

the conquest, as it does to this day. The act of annexation became something that just 

happened.”125 The first statehood bill was introduced in Congress in 1919, but failed 

because Congress did not view the Hawaiian Islands as an incorporated territory.126 This 

puzzled the advocates for statehood in the islands who assumed the Hawaiian Islands 

were a part of the United States since 1898, but they weren’t aware of the Senate’s secret 

session that clearly viewed Hawai`i to be an occupied state and not an incorporated 

territory acquired by a treaty of cession.127 Ironically, the legislature of the imposed civil 

government in the Islands, without any knowledge of the Senate secret session 

transcripts, enacted a “Bill of Rights,” on April 26th 1923, asserting their perceived right 

of becoming an American State of the Union.128  Beginning with the passage of this 

statute, a concerted effort was made by residents in the Hawaiian Islands to seek entry 

into the Federal union. The object of American statehood was finally accomplished 
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beginning in 1950, when two special elections were held in the occupied kingdom. As a 

result of the elections, 63 delegates were elected to draft a constitution that was ratified 

on November 7th 1950.129 

On March 12th 1959, the U.S. Congress approved the statehood bill and it was 

signed into law on March 15th 1959.130 In a special election held on June 27th 1959, three 

propositions were submitted to vote.  First, “shall Hawai`i immediately be admitted into 

the Union as a State?”; second, “the boundaries of the State of Hawai`i shall be as 

prescribed in the Act of Congress approved March 18, 1959, and all claims of this State 

to any areas of land or sea outside the boundaries prescribed are hereby irrevocably 

relinquished to the United States”; and third, “all provisions of the Act of Congress 

approved March 18, 1959, reserving rights or powers to the United States, as well as 

those prescribing the terms or conditions of the grants of lands or other property therein 

made to the State of Hawai`i are consented to fully by said State and its people.”131  The 

residents in the Islands accepted all three propositions by 132,938 votes to 7,854.  On 

July 28th 1959, two U.S. Hawai`i Senators and one Representative were elected to office, 

and on August 21st 1959, President Eisenhower proclaimed that the process of admitting 

Hawai`i as a State of the Federal union was complete.132   

In 1988, Kmiec working at the U.S. Justice Department raised questions 

concerning not only the legality of congressional action in annexing the Hawaiian Islands 

by joint resolution, but also Congress’ authority to establish boundaries for the State of 
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Hawai`i that lie beyond the territorial seas of the United States’ western coastline. 

Although Kmiec acknowledged Congressional authority to admit new states into the 

union and its inherent power to establish state boundaries, he did caution that it was the 

“President’s constitutional status as the representative of the United States in foreign 

affairs,” not Congress, “which authorizes the United States to claim territorial rights in 

the sea for the purpose of international law.”133 Reminiscent of the admission of Texas as 

a State through congressional legislation, but absent a treaty of cession, there is no legal 

basis for any U.S. claim of sovereignty over the Hawaiian Islands, even under acquisitive 

prescription. 

 

United States Misrepresents Hawai`i before the United Nations 

In 1946, prior to the passage of the Statehood Act, the United States further 

misrepresented its relationship with Hawai`i when the United States ambassador to the 

United Nations identified Hawai`i as a non-self-governing territory under the 

administration of the United States since 1898. In accordance with Article 73(e) of the 

U.N. Charter, the United States ambassador reported Hawai`i as a non-self-governing 

territory.134 The problem here is that Hawai`i should have never been placed on the list in 

the first place, because it already achieved self-governance as a “sovereign independent 

State” beginning in 1843 — a recognition explicitly granted by the United States itself in 

1849 and acknowledged by 9th Circuit Court of Appeals in 2004.135 It can be argued that 
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Hawai`i was deliberately treated as a non-self-governing territory or colonial possession 

in order to conceal the United States’ prolonged occupation of an independent and 

sovereign State for military purposes. The reporting of Hawai`i as a non-self-governing 

territory also coincided with the United States establishment of the headquarters for the 

Pacific Command (PACOM) on the Island of O`ahu.136 If the United Nations had been 

aware of Hawai`i’s continued legal status as an occupied neutral State, member States, 

such as Russian and China, would have prevented the United States from maintaining 

their military presence. 

The initial Article 73(e) list comprised of non-sovereign territories under the 

control of sovereign States such as Australia, Belgium, Denmark, France, Netherlands, 

New Zealand, United Kingdom and the United States. In addition to Hawai`i, the U.S. 

also reported its territories of Alaska, American Samoa, Guam, Panama Canal Zone, 

Puerto Rico and the Virgin Islands.137 The U.N. General Assembly, in a resolution 

entitled “Principles which should guide Members in determining whether or not an 

obligation exists to transmit the information called for under Article 73 (e) of the 

Charter,” defined self-governance in three forms: a sovereign independent State; free 

association with an independent State; or integration with an independent State.138 None 

of the territories on the list of non-self-governing territories, with the exception of 

Hawai`i, were recognized sovereign States.  
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 Notwithstanding past misrepresentations of Hawai`i before the United Nations by 

the United States, there are two facts that still remain.  First, inclusion of Hawai`i on the 

United Nations list of non-self-governing territories was an inaccurate depiction of a 

sovereign state whose rights had been violated; and, second, Hawai`i remains a sovereign 

and independent State despite the illegal overthrow of its government in 1893 and the 

prolonged occupation of its territory for military purposes since 1898. International 

Relations, as a sub-discipline of political science, was not used as a tool to investigate 

and/or to understand the overthrow of the Hawaiian Kingdom government. Instead, the 

overthrow and the events that have transpired since then were confined to the framework 

of United States domestic politics and laws that systematically consigned the Hawaiian 

situation from an issue of State sovereignty under international law to a race-based 

political platform within the legal order of the United States. This situation has been 

maintained, until now, behind the reified veil of U.S. sovereignty over the Hawaiian 

Islands. Native Hawaiians are not an indigenous people within the United States with the 

right to internal self-determination, but rather comprise the majority of the citizenry of an 

occupied State with a right to end the prolonged occupation of their country.  

 

HAWAIIAN INDIGENEITY AND THE SOVEREIGNTY MOVEMENT 

 The Hawaiian sovereignty movement appears to have grown out of a social 

movement in the islands in the mid 20th century. According to Lawrence Fuchs, a 

professor of American Studies, “the essential purpose of the haole [foreigner] elite for 

four decades after annexation was to control Hawaii; the major aim for the lesser haoles 

was to promote and maintain their privileged position.” “Most Hawaiians,” he continues, 
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“were motivated by a dominant and inclusive purpose—to recapture the past.”139 Native 

Hawaiians at the time were experiencing a sense of revival of Hawaiian culture, 

language, arts and music—euphoria of native Hawaiian pride. Momi Kamahele states, 

that “the ancient form of hula experienced a strong revival as the Native national dance 

for our own cultural purposes and enjoyment rather than as a service commodity for the 

tourist industry.”140 Professor Sam No`eau Warner points out that the movement also 

resulted in the revitalization of “the Hawaiian language through immersion education.”141 

Michael Dudley and Keoni Agard credited John Dominis Holt and his 1964 book On 

Being Hawaiian, for igniting the resurgence of native Hawaiian consciousness.142 Holt 

asserted:  

I am a part-Hawaiian who has for years felt troubled concern over the loss of 

Hawaiianness or ethnic consciousness among people like ourselves. So much that 

came down to us was garbled or deliberately distorted. It was difficult to separate 

truth from untruth; to clarify even such simple matters for many among us as the 

maiden name of a Hawaiian grandmother, let alone know anything at all of the 

Hawaiian past.143 
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Hawaiian Renaissance 

Tom Coffman explained that when he “arrived in Hawai`i in 1965, the effective 

definition of history had been reduced to a few years.  December 7th 1941, was practically 

the beginning of time, and anything that might have happened before that was 

prehistory.”144 Coffman admits that when he wrote his first book in 1970 he used 

Statehood in 1959 as an important benchmark in Hawaiian history.145  The first sentence 

in chapter one of this book read, the “year 1970 was only the eleventh year of statehood, 

so that as a state Hawaii’s was still young, still enthralled by the right to self-government, 

still feeling out its role as America’s newest state.”146  He recollected in a subsequent 

book:  

Many years passed before I realized that for Native Hawaiians to survive as a 

people, they needed a definition of time that spanned something more than 

eleven years.  The demand for a changed understanding of time was always 

implicit in what became known as the Hawaiian movement or the Hawaiian 

Renaissance because Hawaiians so systematically turned to the past whenever the 

subject of Hawaiian life was glimpsed.147 

 The native Hawaiian community had been the subject of extreme prejudice and 

political exclusion since the United States imposed its authority in the Hawaiian Islands 

in 1898, and the history books that followed routinely portrayed the native Hawaiian as 

passive and inept. After the overthrow of the Hawaiian Kingdom, according to Holt, the 
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self-respect of native Hawaiians had been “undermined by carping criticism of ‘Hawaiian 

beliefs’ and stereotypes concerning our being lazy, laughing, lovable children who 

needed to be looked after by more ‘realistic’ adult oriented caretakers came to be the new 

accepted view of Hawaiians.”148 This stereotyping became institutionalized, and is 

evidenced in the writings by Gavan Daws, who, in 1974, wrote: 

The Hawaiians had lost much of their reason for living long ago, when the kapus 

were abolished; since then a good many of them had lost their lives through 

disease; the survivors lost their land; they lost their leaders, because many of the 

chiefs withdrew from politics in favor of nostalgic self-indulgence; and now at 

last they lost their independence.  Their resistance to all this was feeble.  It was 

almost as if they believed what the white man said about them, that they had only 

half learned the lessons of civilization.149 

 Although the Hawaiian Renaissance movement originally had no clear political 

objectives, it did foster a genuine sense of inquiry and thirst for an alternative Hawaiian 

history that was otherwise absent in contemporary history books. According to Political 

Science Professor Noenoe Silva, “When the stories can be validated, as happens when 

scholars read the literature in Hawaiian and make the findings available to the 

community, people begin to recover from the wounds caused by that disjuncture in their 

consciousness.”150 As a result, Native Hawaiians began to draw meaning and political 

activism from a history that appeared to parallel other native peoples of the world who 

had been colonized, but the interpretive context of Hawaiian history was, at the time, 
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primarily historical and not legal. State sovereignty and international laws were perceived 

not as a benefit for native peoples, but were seen as tools of the colonizer. According to 

Professor James Anaya, who specializes in the rights of indigenous peoples, 

“international law was thus able to govern the patterns of colonization and ultimately to 

legitimate the colonial order.”151 

 

Native Hawaiians Associate with Plight of Native Americans 

 Following the course Congress set in the 1971 Alaska Native Claims Settlement 

Act,152 under which “the United States returned 40 million acres of land to the Alaskan 

natives and paid $1 billion cash for land titles they did not return,”153 it became common 

practice for Native Hawaiians to associate themselves with the plight of Native 

Americans and other ethnic minorities throughout the world who had been colonized and 

dominated by Europe or the United States.  The Hawaiian Renaissance gradually 

branched out to include a political wing often referred to as the “sovereignty movement,” 

which evolved into political resistance of U.S. sovereignty. As certain native Hawaiians 

began to organize, Professor Linda Tuhiwai Smith observed that this political movement 

“paralleled the activism surrounding the civil rights movement, women’s liberation, 

student uprisings and the anti-Vietnam War movement.”154  
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 In 1972, an organization called A.L.O.H.A. (Aboriginal Lands of Hawaiian 

Ancestry) was founded to seek reparations from the United States for its involvement in 

the illegal overthrow of the Hawaiian Kingdom government in 1893.155  Frustrated with 

inaction by the United States it joined another group called Hui Ala Loa (Long Road 

Organization) and formed Protect Kaho’olawe ‘Ohana (P.K.O.) in 1975.156  P.K.O. was 

organized to stop the U.S. Navy from utilizing the island of Kaho’olawe, off the southern 

coast of Maui, as a target range, by openly occupying the island in defiance of the U.S. 

military.  The U.S. Navy had been using the entire island as a target range for naval 

gunfire since World War II, and, as a result of P.K.O.’s activism, the Navy terminated its 

use of the island in 1994.  Another organization called ‘Ohana O Hawai`i (Family of 

Hawai`i), which was formed in 1974, even went to the extreme of proclaiming a 

declaration of war against the United States of America.157   

 The political movement also served as the impetus for native Hawaiians to 

participate in the State of Hawai`i’s Constitutional Convention in 1978, which created an 

Office of Hawaiian Affairs (O.H.A.).158 O.H.A. recognizes two definitions of aboriginal 

Hawaiian: the term “native Hawaiian” with a lower case “n,” and “Native Hawaiian” 
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with an upper case “N,” both of which were established by the U.S. Congress.159 The 

former is defined by the 1921 Hawaiian Homestead Commission Act as “any descendant 

of not less than one-half part of the blood of the races inhabiting the Hawaiian Islands 

previous to 1778,”160 while the latter is defined by the 1993 Apology Resolution as “any 

individual who is a descendent of the aboriginal people who, prior to 1778, occupied and 

exercised sovereignty in the area that now constitutes the State of Hawai`i.”161 The intent 

of the Apology resolution was to offer an apology to all Native Hawaiians, without 

regard to blood quantum, while the Hawaiian Homes Commission Act’s definition was 

intended to limit those receiving homestead lots to be “not less than one-half.”162 O.H.A. 

states that is serves both definitions of Hawaiian.163 As a governmental agency, O.H.A.’s 

mission is to: 

malama (protect) Hawai`i’s people and environmental resources and OHA’s 

assets, toward ensuring the perpetuation of the culture, the enhancement of 

lifestyle and the protection of entitlements of Native Hawaiians, while enabling 
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the building of a strong and healthy Hawaiian people and nation, recognized 

nationally and internationally. 

 The sovereignty movement created a multitude of diverse groups, each having a 

separate agenda as well as varying interpretations of Hawaiian history. Operating within 

an ethnic or tribal optic stemming from the Native American movement in the United 

States, the sovereignty movement eventually expanded itself to become a part of the 

global movement of indigenous peoples who reject colonial “arrangements in exchange 

for indigenous modes of self-determination that sharply curtail the legitimacy and 

jurisdiction of the State while bolstering indigenous jurisdiction over land, identity and 

political voice.”164 Professor Haunani Trask, an indigenous peoples rights advocate, 

argues that “documents like the Draft Declaration [of Indigenous Human Rights] are used 

to transform and clarify public discussion and agitation.” Specifically, Trask states that 

“legal terms of reference, indigenous human rights concepts in international usage, and 

the political linkage of the non-self-governing status of the Hawaiian nation with other 

non-self-governing indigenous nations move Hawaiians into a world arena where Native 

peoples are primary and dominant states are secondary, to the discussion.”165 

This political wing of the renaissance is not in any way connected to the legal 

position that the Hawaiian Kingdom continued to exist as a sovereign State under 

international law, but rather focuses on the history of European and American 

colonialism and the prospect of decolonization. Currently, sovereignty is not viewed as a 

legal reality, but a political aspiration. Professor Noel Kent states that, the “Hawaiian 
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sovereignty movement is now clearly the most potent catalyst for change,” and “during 

the late 1980s and early 1990s sovereignty was transformed from an outlandish idea 

propagated by marginal groups into a legitimate political position supported by a majority 

of native Hawaiians.”166Nevertheless, the movement was not legal, but political in nature, 

and political activism relied on the normative framework of the developing rights of 

indigenous peoples within the United States and at the United Nations. At both these 

levels, indigenous peoples were viewed not as sovereign states, but rather “any stateless 

group” residing within the territorial dominions of existing sovereign states.167  

 

United States Apology and Introduction of the Akaka Bill 

 In 1993, the U.S. government, maintaining an indigenous and historically 

inaccurate focus, apologized only to the Native Hawaiian people, rather than the citizenry 

of the Hawaiian Kingdom, for the United States’ role in the overthrow of the Hawaiian 

government.168 This implied that only ethnic Hawaiians constituted the kingdom, and 

fertilized the incipient ethnocentrism of the sovereignty movement. The resolution 

provided:  

Congress…apologizes to the Native Hawaiians on behalf of the people of the 

United States for the overthrow of the Kingdom of Hawai`i on January 17, 1893 
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with the participation of agents and citizens of the United States, and the 

deprivation of the rights of Native Hawaiians to self-determination.169  

 The congressional apology rallied many Native Hawaiians, who were not fully 

aware of the legal status of the Hawaiian Islands as a sovereign state, in the belief that 

their situation had similar qualities to Native American tribes in the nineteenth century. 

The resolution reinforced the belief of a native Hawaiian nation grounded in Hawaiian 

indigeneity and culture, rather than an occupied State under prolonged occupation. 

Consistent with the Resolution in 2003, Senator Daniel Akaka (D-Hawai`i) submitted 

Senate Bill 344, also known as the Akaka Bill, to the 108th Congress, but the bill failed to 

reach the floor of the Senate for vote. It was re-introduced by Senator Akaka on January 

17th 2007 (S. 310). According to Akaka, the bill’s purpose is to provide “a process within 

the framework of Federal law for the Native Hawaiian people to exercise their inherent 

rights as a distinct, indigenous, native community to reorganize a single Native Hawaiian 

governing entity for the purpose of giving expression to their rights as native people to 

self-determination and self-governance.”170  

 According to Professor Rupert Emerson, a political scientist, there are two major 

periods when the international community accepted self-determination as an operative 

right or principle.171 President Woodrow Wilson and others first applied the principle to 

nations directly affected by the “defeat or collapse of the German, Russian, Austro-

Hungarian and Turkish land empires” after the First World War.172 The second period 
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took place after the Second World War and the United Nations’ focus on disintegrating 

overseas empires of its member states, “which had remained effectively untouched in the 

round of Wilsonian self-determination.”173 These territories have come to be known as 

Mandate, Trust, and Article 73(e) territories under the United Nations Charter.  By 

erroneously categorizing Native Hawaiians as a stateless people, the principle of self-

determination would underlie the development of legislation such as the Akaka bill. 

 

U.S. National Security Council Defines Indigenous Peoples 

 The Akaka bill’s identification of Native Hawaiians as an indigenous people with 

a right to self-determination is informed by the U.S. National Security Council’s position 

on indigenous peoples. On January 18th 2001, the Council made known its position to its 

delegations assigned to the “U.N. Commission on Human Rights,” the “Commission’s 

Working Group on the United Nations (UN) Draft Declaration on Indigenous Rights,” 

and to the “Organization of American States (OAS) Working Group to Prepare the 

Proposed American Declaration on the Rights of Indigenous Populations.” The Council 

directed these delegates to “read a prepared statement that expresses the U.S. 

understanding of the term internal ‘self-determination’ and indicates that it does not 

include a right of independence or permanent sovereignty over natural resources.” 174 The 

Council also directed these delegates to support the use of the term internal self-

determination in both the U.N. and O.A.S. declarations on indigenous rights, and defined 
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Indigenous peoples as having “a right of internal self-determination.” By virtue of that 

right, “they may negotiate their political status within the framework of the existing 

nation-state and are free to pursue their economic, social, and cultural development.”175 

This resolution sought to constrain the growing political movement of indigenous peoples 

“who aspire to rule their territorial homeland, or who claim the right to independent 

statehood under the doctrine of self-determination of peoples.”176  

 The Akaka Bill falsely identifies native Hawaiians and their right to self-

determination through this definition given by the U.S. National Security Council, and 

after four generations of occupation, indoctrination has been so complete that the power 

relationship between occupier and occupied has become blurred if not effaced. Today, 

amnesia of the sovereignty of the Hawaiian State has become so pervasive that 

colonization and decolonization, as social and political theories, have dominated the 

scholarly work of lawyers and political scientists regarding Hawai`i.  

 

Contrast between Hawaiian State Sovereignty and Hawaiian Indigeneity 

 International laws, as an interpretative context, provides an alternative view to the 

political and legal history of the Hawaiian Islands, which has been consigned under U.S. 

State sovereignty and the right to internal self-determination of indigenous peoples. By 

comparing and contrasting the two concepts of Hawaiian State sovereignty and Hawaiian 

Indigeneity, one can see inherent contradictions and divergence of thought and direction. 
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 Hawaiian State Sovereignty      vs. Hawaiian Indigeneity 

 Self-governing    Non-self-governing 

 Independent    Dependent  

 Sovereignty Established   Sovereignty Sought 

 Citizenship (multi-ethnic)  Indigenous (mono-ethnic) 

 Occupation    Colonization 

 De-Occupation    De-Colonization 

 The legal definition of a colony is “a dependent political economy, consisting of a 

number of citizens of the same country who have emigrated therefrom to people another, 

and remain subject to the mother country.”177 According to Professor Albert Keller, who 

specialized in colonial studies, colonization is “a movement of population and an 

extension of political power,” and therefore must be distinguished from migration.178 The 

former is an extension of sovereignty over territory not subject to the sovereignty of 

another State, while the latter is the mode of entry into the territory of another sovereign 

State.  Keller goes on to state that the “so-called ‘interior colonization’ of the Germans 

[within a non-German State] would naturally be a misnomer on the basis of the definition 

suggested.”179 This is the same as suggesting that the migration of United States citizens 

into the territory of the Hawaiian Kingdom constituted American colonization and 

somehow resulted in the creation of an American colony. The history of the Hawaiian 

Kingdom has fallen victim to the misuse of this term by contemporary scholars in the 

fields of post-colonial and cultural studies. These scholars have lost sight of the original 
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use and application of the terms colony and colonization, and have remained steadfast in 

their conclusion that the American presence in the Hawaiian Islands was and is currently 

colonial in nature. This has been the source of much confusion in the way of legal or 

political solutions. Professor Slavoj Zizek critically suggests that in post-colonial studies, 

the use of the term colonization “starts to function as a hegemonic notion and is elevated 

to a universal paradigm, so that in relations between the sexes, the male sex colonizes the 

female sex, the upper classes colonize the lower classes, and so on.”180  In cultural studies 

he argues that it “effectively functions as a kind of ersatz-philosophy, and notions are 

thus transformed into ideological universals.”181 

 In the legal and political realm, the fundamental difference between the terms 

colonization/de-colonization and occupation/de-occupation, is that the colonized must 

negotiate with the colonizer in order to acquire state sovereignty, e.g. India from Great 

Britain, Rwanda from Belgium, and Indonesia from the Dutch.  Under the latter, State 

sovereignty is presumed and not dependent on the will of the occupier, e.g. Soviet 

occupation of the Baltic States, and the American occupation of Afghanistan and Iraq. 

Colonization/de-colonization is a matter that concerns the internal laws of the colonizing 

State and presumes the colony is not sovereign, while occupation/de-occupation is a 

matter of international law relating to already existing sovereign States. Craven, a 

Professor of International Law who has done extensive research on the continuity of the 

Hawaiian State, concludes: 
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For the Hawaiian sovereignty movement, therefore, acceding to their 

identification as an indigenous people would be to implicitly accede not only to 

the reality, but also to the legitimacy, of occupation and political marginalization. 

All they might hope for at that level is formal recognition of their vulnerability 

and continued political marginalization rather than the status accorded under 

international law to a nation belligerently occupied.182 

 Thus, when Hawaiian scholars and sovereignty activists, in particular, 

consistently employ the terms and theories associated with colonization and indigeneity, 

they are reinforcing the very control they seek to oppose. Hawaiian State sovereignty and 

the international laws of occupation, on the other hand, not only presume the continuity 

of Hawaiian sovereignty, but also provides the legal framework for regulating the 

occupier, despite a history of its non-compliance. As a matter of State sovereignty, and 

not self-determination of a stateless people, international law is the appropriate legal 

framework to not only understand Hawai`i’s prolonged occupation, but also provide the 

basis for resolution through reparations. It in abundantly clear that the U.S. government 

administered the Hawaiian Islands since 1898 as if it were a colonial possession, but it 

was for the purpose of concealing a gross violation of international law. Therefore, 

colonialism must be viewed as a tool of the occupant that was used to commit fraud in an 

attempt to destroy the memory of sovereignty and the legal order of the occupied State. 

Self-determination, inherent sovereignty and indigenous peoples are terms fundamentally 

linked to not just the concept, but to the political and legal process, of de-colonization, 

which presupposes sovereignty to be an aspiration and not a legal reality. The effects of 
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colonization have no doubt affected the psychological and physiological being of many 

native Hawaiians, but these effects must be reinterpreted through the lens of international 

law whereby colonial treatment is the evidence of the violation of the law, and not the 

political basis of a sovereignty movement. As such, these violations serve as the 

measurement for reparations and compensation to a people who, against all odds, fought 

and continue to fight to maintain their dignity, health, language and culture. 
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CHAPTER 5 
 

RIGHTING THE WRONG: BEGINNING THE TRANSITION  
FROM OCCUPIED TO RESTORED STATE 

 

 Occupation does not change the legal order of the occupied State, and according 

to Professor Marek, there is “nothing the occupant can legally do to break the continuity 

of the occupied State. He cannot annul its laws; he can only prevent their implementation. 

He cannot destitute judges and officials; he can merely prevent them from exercising 

their functions.”1 These constraints upon the occupier, as formulated in Article 43 of the 

Hague Regulations, compel the occupying State “to respect the existing—and 

continuing—legal order of the occupied State.”2 Chapter II, section 6 of the Hawaiian 

Civil Code, provides: 

the laws are obligatory upon all persons, whether subjects of this kingdom, or 

citizens or subjects of any foreign State, while within the limits of this kingdom, 

except so far as exception is made by the laws of nations in respect to 

Ambassadors or others. The property of all such persons, while such property is 

within the territorial jurisdiction of this kingdom, is also subject to the laws.3 

 The term obligatory does not import a choice, but rather a mandate or legal 

constraint to bind.4 According to Sir William R. Anson, “obligation is a power of control, 

exercisable by one person over another, with reference to future and specified acts or 

                                                
1 Krystyna Marek, Identity and Continuity of States in Public International Law, 2nd ed., (Librairie Droz 
1968), 80. 
 
2 Id. 
 
3 Compiled Laws of the Hawaiian Kingdom (Hawaiian Gazette 1884), 2. 
 
4 The American Heritage Dictionary, 2nd College ed. (Houghton Mifflin Company 1982), 857. 
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forbearances.”5 It is a fundamental aspect of compliance that lays down the duty of all 

persons “while within the limits of this kingdom,” and forms the basis of the legal order 

of the Hawaiian Kingdom—allegiance.  According to Bouvier, allegiance is the tie, 

“which binds the citizen to the government, in return for the protection which the 

government affords.”6 It is also the duty, “which the subject owes to the sovereign, 

correlative with the protection received.”7 A duty not just owed by the subjects of the 

state, but also by all persons within its territory to include aliens. Hawaiian penal law, in 

particular, defines allegiance to be “the obedience and fidelity due to the kingdom from 

those under its protection.”8 The statute also provides that an “alien, whether his native 

country be at war or at peace with this kingdom, owes allegiance to this kingdom during 

his residence therein.”9 Intentional deviation of this mainstay of the Hawaiian legal order 

could be considered a treasonable act.  

 

THE CIVIL POPULATION OF AN OCCUPIED STATE UNDER THE LAWS OF OCCUPATION 

 As allegiance is the essential tie between the government and the governed, 

without which there is anarchy, a question will naturally arise on whether or not the duty 

of a population’s allegiance is affected in any way when its government has been 

overthrown and replaced by a foreign occupational government. European practice in the 
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seventeenth and eighteenth century treated occupied territories as annexed territories, 

and, therefore, the inhabitants were forced to swear an oath of allegiance, but this practice 

would change as a result of the evolution of international law and the maintenance of the 

legal order of an occupied State. By the early nineteenth century, “Anglo-American 

courts defined the relationship of native inhabitants to the occupant as one of temporary 

allegiance.”10 According to Henry Halleck, “the duty of allegiance is reciprocal to the 

duty of protection,” and, therefore, when “a state is unable to protect…its territory from 

the superior force of an enemy, it loses, for the time, its claim to the allegiance of those 

whom it fails to protect, and the inhabitants of the conquered territory pass under a 

temporary or qualified allegiance to the conqueror.”11 In recent times, however, von 

Glahn states, “there seems to have been a change in point of view, and it can be said that, 

at the most, the inhabitants should give an obedience equal to that previously given to the 

laws of their legitimate sovereign and that, at the least, they should obey the occupant to 

the extent that such result can be enforced through the latter’s military supremacy.”12 

 The next logical question would be whether or not the laws of occupation affect 

or modify the domestic laws of the occupied state, which the Hawaiian civil code holds 

as obligatory. Article 43 of the Hague Regulations provides that the laws of the occupied 

State must be administered. According to former U.S. Assistant Secretary of State David 

J. Hill, “the intention of the regulations is that the order and economy of civil life be 

disturbed as little as possible by the fact of military occupation; which is not directed 
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against individuals or against society as an institution, but solely against armed 

resistance.”13 This requirement for the occupant to respect the laws of the occupied State, 

also means that the occupant does not have to respect the laws if there are extenuating 

circumstances that absolutely prevents it, e.g. military necessity.  

 Benvenisti states that, “the drafters of this phrase viewed military necessity as the 

sole relevant consideration that could ‘absolutely prevent’ an occupant from maintaining 

the old order.”14 Therefore, there must be a balance between the security interest of the 

occupant against hostilities by the forces of the occupied State, which they are at war 

with, and the protection of the interests of the occupied population by maintaining 

“public order and safety.” This was precisely stated in 1907 by a United States Court of 

Claims in Ho Tung and Co. v. The United States regarding the collection of duties by 

U.S. military authorities at the port of Manila during the Spanish-American War. The 

court held that “It is unquestioned that upon the occupation by our military forces of the 

port of Manila it was their duty to respect and assist in enforcing the municipal laws then 

in force there until the same might be changed by order of the military commander, called 

for by the necessities of war.”15 von Glahn, however, expands the occupant’s lawmaking 

capacity beyond war measures, and includes laws necessitated by the interests of the local 

population. He argues:  

that the secondary aim of any lawful military occupation is the safeguarding of 

the welfare of the native population, and this secondary and lawful aim would 

                                                
13 David J. Hill, “The Rights of the Civil Population in Territory Occupied by a Belligerent,” The American 
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14 Benvenisti, The International Law of Occupation (Princeton University Press 1993), 14. 
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seem to supply the necessary basis for such new laws as are passed by the 

occupant for the benefit of the population and are not dictated by his own 

military necessity and requirements.16 

 

Military Government 

 American practice has divided military jurisdiction into three parts—military law, 

military government and martial law. Military law is exercised over military personnel, 

whether or not the military bases are situated within U.S. territory or abroad; military 

government is exercised over occupied territories of a foreign State; and martial law is 

exercised over U.S. citizens and residents within U.S. territory during emergencies. 

Military government, therefore, is a matter of international law and the rules of war on 

land, while martial law is a matter of U.S. municipal law.17 According to American usage, 

martial law is declared when U.S. civil law has been suspended by necessity and replaced 

by the orders of a military commander. These orders, whether they are lawful or not, are 

judged after the civil authority has been reinstated. Legislation emanating from a military 

government in occupied States, however, is not judged by the restored civil authority of 

an occupied State, but by the international laws of occupation. This subject is fully 

treated by Benvenisti, who states: 

The occupant may not surpass its limits under international law through 

extraterritorial prescriptions emanating from its national institutions: the 

legislature, government, and courts. The reason for this rule is, of course, the 

functional symmetry, with respect to the occupied territory, among the various 

                                                
16 Von Glahn, supra note 10, 97. 
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lawmaking authorities of the occupying state. Without this symmetry, Article 43 

could become almost meaningless as a constraint upon the occupant, since the 

occupation administration would then choose to operate through extraterritorial 

prescription of its national institutions.18 

 According to the U.S. Army and Navy manual of military government and civil 

affairs during the Second World War, “military government must be established either by 

reason of military necessity as a right under international law, or as an obligation under 

international law.”19 Orders and legislation from a military government can only be 

sustained so long as the military government remains in effective control of the occupied 

territory.  However, these laws lose all effect once the occupation comes to a close, and it 

is the sole decision of the restored government on whether or not to maintain those laws. 

Unlike U.S. constitutional law that recognizes governmental acts of a failed rebellion so 

long as it “had no connection with the disloyal resistance to government,”20 international 

law does not mandate a restored government to respect the legislation made by a military 

government because a returning sovereign has far-reaching rescinding powers.21 

 

 

 

 
                                                
18 Benvenisti, supra note 14, 19. 
 
19 “United States Army and Navy Manual of Military Government and Civil Affairs,” U.S. Army Field 
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20 Thomas M. Cooley, The General Principles of Constitutional in the United States of America (Little, 
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Absence of a Legitimate Government since January 17th 1893  

and the Stimson Doctrine of Non-recognition 

 Three important facts resonate in the American occupation of the Hawaiian 

Kingdom. First, the Hawaiian Kingdom was never at war with the United States and as a 

subject of international law was a neutral state; second, there was never a military 

government established by the United States to administer Hawaiian law; and, third, all 

laws enacted by the Federal government and the State of Hawai`i, to include its 

predecessor the Territory of Hawai`i since 1900, stem from the lawmaking power of the 

United State Congress, which, by operation of United States constitutional constraints as 

well as Article 43, have no extraterritorial force. In other words, there has been no 

legitimate government, whether de jure or de facto under Hawaiian law or military under 

the executive authority of the U.S. President, operating within the occupied State of the 

Hawaiian Kingdom since the illegal overthrow of the Hawaiian government on January 

17th 1893; nor has there been any Hawaiian government in exile. All laws emanating 

from the national institutions of the United States have no legal effect within the occupied 

territory, and while governments are matters of a state’s domestic law, “international law 

nevertheless has some bearing on it where a government is created in breach of 

international law, or is the result of an international illegality.”22  

 In the 1930s, the international doctrine of non-recognition arose out of the 

principle that legal rights cannot derive from an illegal situation (ex injuria jus non 

                                                
22 Stefan Talmon, “Who is a Legitimate Government in Exile? Towards Normative Criteria for 
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oritur), which Professor Lassa Oppenheim calls “an inescapable principle of law.”23 In 

particular, the doctrine came about as a result of the Japanese invasion of Manchuria in 

1931 and the setting up of a puppet government. After the invasion, U.S. Secretary of 

State Henry Stimson declared that “the illegal invasion would not be recognized as it was 

contrary to the 1928 Pact of Paris (the Kellog-Briand Pact) which had outlawed war as an 

instrument of national policy.” 24 The non-recognition doctrine came to be known as the 

Stimson doctrine, and according to Professor Malcolm Shaw: 

The role of non-recognition as an instrument of sanction as well as a means of 

pressure and a method of protecting the wronged inhabitants of a territory was 

discussed more fully in the Advisory Opinion of the International Court of 

Justice in the Namibia case, 1971, dealing with South Africa’s presence in that 

territory. The Court held that since the continued South African occupancy was 

illegal, member states of the United Nations were obliged to recognize that 

illegality and the invalidity of South Africa’s acts concerning Namibia and were 

under a duty to refrain from any actions implying recognition of the legality of, 

or lending support or assistance to, the South African presence and 

administration.25 

 Marek explains that puppet governments “commit, for the benefit of the 

occupying power, all unlawful acts which the latter does not want to commit openly and 

directly. Such acts may range from mere violations of the occupation regime in the 
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24 Malcolm Nathan Shaw, International Law, 5th ed. (Cambridge University Press 2003), 390. 
 
25 Id., 392. 
 



 192 

occupied, but still surviving State to a disguised annexation.”26 In 1938, Maximilian 

Litvinov, reminded the League of Nations that there are cases of annexations 

“camouflaged by the setting-up of puppet ‘national’ governments, allegedly independent, 

but in reality serving merely as a screen for, and an agency of, the foreign invader.”27 The 

very aim of establishing puppet governments is “to enable the occupant to act in fraudem 

legis, to commit violations of the international regime of occupation in a disguised and 

indirect form, in other words, to disregard the firmly established principle of the identity 

and continuity of the occupied State.”28 The most prominent feature of puppet 

governments “is that they are in no way related to the legal order of the occupied State; in 

other words, they are neither its government, nor its organ of any sort, and they do not 

carry on its continuity.”29 The U.S. Department of the Army affirms this understanding of 

puppet regimes. In its field manual on the law of land warfare, it provides that the 

“restrictions placed upon the authority of a [military] government cannot be avoided by a 

system of using a puppet government, central or local, to carry out acts which would be 

unlawful if performed directly by the occupant. Acts induced or compelled by the 

occupant are nonetheless its acts.”30   

 The provisional government, Republic of Hawai`i, U.S. Territory of Hawai`i and 

the U.S. State of Hawai`i were all governments created out of an “international 

illegality.” In the investigation of the 1893 overthrow, President Cleveland concluded the 
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27 19 League of Nations Official Journal 341 (1938). 
 
28 Marek, supra note 1, 115. 
 
29 Id., 113. 
 
30 “The Law of Land Warfare”, U.S. Army Field Manual 27-10 §366 (July 1956). 
 



 193 

provisional government was “neither de facto nor de jure,”31 but self-declared, and the 

U.S. Congress also concluded that the provisional government’s successor, the Republic 

of Hawai`i, was also “self-declared.”32 The question, however, is what was the status of 

the Territorial government (1900-1959) and the State of Hawai`i government (1959-

present), both of which were not self-declared, but established by Congressional statute? 

Clearly the creation of these surrogates circumvented the duty of administering Hawaiian 

Kingdom laws during the occupation, and as such they can be argued to be puppet 

regimes illegally imposed in the occupied territory of the Hawaiian Kingdom. In response 

to contemporary challenges regarding the failure to fulfill the duty to establish a direct 

system of administration in an occupied territory, Benvenisti argues: 

any measures whatsoever introduced by the occupant or its illegal surrogates 

would merit no respect in international law. The illegality of the occupation 

regime would taint all its measures, and render them null and void. The occupant 

who fails to establish the required regime does not seek international protection 

for its policies in the occupied area, and, indeed, is not entitled to expect any 

deference for these policies.33 

 

THE CASE FOR REPARATIONS 

 States are subjects of international law and have rights and duties and the capacity 

of acting with legal consequences. Individuals, on the other hand, are subjects of national 

law whose rights are enshrined in the State’s organic, statutory and common law. These 
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two legal systems are not the same and any “failure to grasp this crucial fact would 

inevitably entail a serious misinterpretation of the impact of law in this community.”34 

According to Werner Levi, “States are the foundation of the international political 

system,” and they “agree that international law shall be their tool, not their master. They 

achieve this goal by maintaining themselves as the mainspring of the creation and use of 

law.”35 He explains:  

International law was originally fashioned into one of the instruments for 

safeguarding the “personality” and existence of states. To be effective, this 

instrument had to offer a fairly comprehensive regulation for the identification 

and survival of states. It had to specify the manner in which states would arise, 

exist, and demise and in which, while in existence, they should behave toward 

each other.36 

 According to international law, restitution in kind, compensation and satisfaction, 

are forms of reparations afforded to an injured party, and can be imposed either 

singularly or collectively depending on the circumstances of the case. There are two 

recognized systems that provide reparations to an injured party—remedial justice where 

the injured party is a State, and restorative justice where the injured party or parties are 

individuals within a State. Remedial justice addresses compensation and punitive actions, 

while restorative justice uses reconciliation that attends “to the negative consequences of 

one’s action through apology, reparation and penance.”37 International law is founded on 

                                                
34 Antonio Cassese, International Law in a Divided World (Clarendon Press 1986), 10. 
 
35 Werner Levi, Contemporary International Law, 2nd ed. (Westview Press 1991), 63. 
 
36 Id. 
 
37 Andrew Schaap, Political Reconciliation (Routledge 2005), 13. 
 



 195 

remedial justice, whereas individual States, sometimes with the assistance of the United 

Nations, employ or facilitate varying forms of restorative justice within their territorial 

borders where “previously divided groups will come to agree on a mutually satisfactory 

narrative of what they have been through, opening the way to a common future.”38 The 

Guatemalan Historical Clarification Commission is an example of a restorative justice 

system, which was “established in 1996 as part of the UN-supervised peace accord.” The 

Commission’s function was to describe “the nature and scope of human rights abuses 

during the 30-year civil war.”39 An example of remedial justice is the 1927 seminal 

Chorzow Factory case (Germany v. Poland) heard before the Permanent Court of 

International Justice in The Hague, Netherlands, and described by Professor Dinah 

Shelton as “the cornerstone of international claims for reparation, whether presented by 

states or other litigants.”40 In that case, the court set forth the basic principles governing 

reparations after breaching an international obligation. The court stated: 

The essential principle contained in the actual notion of an illegal act—a 

principle which seems to be established by international practice and in particular 

by the decisions of arbitral tribunals—is that reparation must, so far as possible, 

wipe-out all the consequences of the illegal act and reestablish the situation 

which would, in all probability, have existed if that act had not been committed. 

Restitution in kind, or, if this is not possible, payment of a sum corresponding to 

the value which a restitution in kind would bear; the award, if need be, of 
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damages for loss sustained which would be covered by restitution in kind or 

payment in place of it—such are the principles which should serve to determine 

the amount of compensation due for an act contrary to international law.41 

 For the past century, scholars have viewed the overthrow of the Hawaiian 

government as irreversible and the annexing of the Hawaiian Islands as an extension of 

U.S. territory legally brought about by a congressional resolution. As a benign verb, the 

term annexation conjures up synonyms such as affix, append, incorporate or bring 

together.  But careful study of the annexation reveals that it was not benign, but a malign 

act of arrogation on the part of the United States to seize the Hawaiian Islands without 

legal restraints. Hawai`i’s territory was occupied for military purposes and in the absence 

of any evidence extinguishing Hawaiian sovereignty, e.g. a treaty of cession or conquest, 

international laws not only impose duties and obligations on an occupier, but maintains 

and protects the international personality of the occupied State, despite the overthrow of 

its government. As an operative agency of the United States, its government “is that part 

of a state which undertakes the actions that, attributable to the state, are subject to 

regulation by the application of the principles and rules of international law.”42 

 Brownlie, a renowned scholar of international law, asserts that if “international 

law exists, then the dynamics of state sovereignty can be expressed in terms of law, and, 

as states are equal and have legal personality, sovereignty is in a major aspect a relation 

to other states (and to organizations of states) defined by law.”43 Restitutio in integrum is 

the basic principle and primary right of redress for states whose rights have been 
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violated,44 for “it is a principle of international law and even a general conception of law, 

that any breach of an engagement involves an obligation to make reparation.”45 Gerald 

Fitzmaurice argues that the “notion of international responsibility would be devoid of 

content if it did not involve a liability to ‘make reparation in an adequate form.’”46 When 

an international law has been violated, the American Law Institute’s Restatement of the 

Foreign Relations Law of the United States emphasizes the “forms of redress that will 

undo the effect of the violation, such as restoration of the status quo ante, restitution, or 

specific performance of an undertaking.”47 “In the case…of unlawful annexation of a 

State,” according to Professor James Crawford, “the withdrawal of the occupying State’s 

forces and the annulment of any decree of annexation may be seen as involving cessation 

rather than restitution. Even so, ancillary measures (the return of persons and property 

seized in the course of the invasion) will be required as an aspect either of cessation or 

restitution.”48 The underlying function of reparations, through remedial justice, is to 

restore the injured State to that position as if the injury had not taken place. 

 

Responsibility of States for Internationally Wrongful Acts 

 In 1948, the United Nations established the International Law Commission (ILC), 

comprised of legal experts from around the world that would fulfill the Charter’s mandate 
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of “encouraging the progressive development of international law and its codification.”49 

State responsibility was one of fourteen topics selected for codification, and the I.L.C. 

began its work in 1956.  Codification, according to Brownlie, “involves the setting down, 

in a comprehensive and ordered form, of rules or existing law and the approval of the 

resulting text by a law-determining agency.”50 After nearly half a century, the I.L.C. 

finally completed the articles on Responsibility of States for Internationally Wrongful 

Acts on August 9th 2001, and was faced with two options for action by the United 

Nations. According to Crawford, the I.L.C.’s Special Rapporteur for the articles and 

member of the commission since 1992 as well as presiding arbitrator in the Larsen case, 

the articles could be the subject of “a convention on State responsibility and some form 

of endorsement or taking note of the articles by the General Assembly.”51  

 Members of the Commission were divided on the options and decided upon a 

two-stage approach that would first get the General Assembly to take note of the articles, 

which were annexed to a resolution. After some reflection, the commission also thought 

that maybe a later session of the General Assembly would be best to consider the 

appropriateness and feasibility of a convention.52 Crawford suggested that by having the 

General Assembly initially take note of the Articles by resolution, it could “commend it 

to States and to international courts and tribunals, leaving its content to be taken up in the 

normal processes of the application and development of international law.”53 According 
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to Professor David Caron, a legal scholar of international law, the significance of the 

“work of the ILC is similar in authority to the writings of highly qualified publicists,” 

which is a recognized source of international law.54 In his fourth report on State 

Responsibility, Crawford stated, that “States, tribunals and scholars will refer to the text, 

whatever its status, because it will be an authoritative text in the field it covers.”55 There 

are two conceptual premises that underlie the articles of State responsibility:  

1. The importance of upholding the rule of law in the interest of the 

international community as a whole; and  

2. Remedial justice as the goal of reparations for those injured by the breach of 

an obligation.56  

 The codification of international law on State responsibility has been hailed as a 

major achievement “in the consolidation of the rule of law in international affairs.” This 

is especially true because it “ventured out into the ‘hard’ field of law enforcement and 

sanctions, which has been classically considered the Achillean heel of international 

law.”57 Shelton also lauds, in particular, Article 41’s mandate that States not only 

cooperate in order to bring to an end a serious breach of international law, but that States 

shall not “recognize as lawful a situation created by a serious breach.”58 Despite her view 

                                                
54 David D. Caron, “The ILC Articles on State Responsibility: The Paradoxical Relationship Between Form 
and Authority,” American Journal of International Law 96 (2002): 867; see also Brownlie, supra note 33, 
25. 
 
55 James Crawford, “Fourth Report on State Responsibility,” U.N. Doc. A/CN. 4/517, para. 22 (2001). 
 
56 Caron, supra note 54, 838. 
 
57 Lauri Malksoo, “State Responsibility and the Challenge of the Realist Paradigm: The Demand of Baltic 
Victims of Soviet Mass Repressions for Compensation from Russia,” Baltic Yearbook of International Law 
3 (2003): 58. 
 
58 See Shelton, supra note 40, 842.  
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that the articles represent “the most far-reaching examples of the progressive 

development of international law,”59 she admits it also highlights “the need to identify the 

means to satisfy injured parties while ensuring the international community’s interest in 

promoting compliance.”60 In 1991, though, the United Nations Security Council 

specifically addressed and established a means to satisfy injured parties who suffered 

from an international wrongful act by a State.  

After the first Gulf war, the Security Council established the United Nations 

Compensation Commission as “a new and innovative mechanism to collect, assess and 

ultimately provide compensation for hundreds of thousands—or even millions—of 

claims against Iraq for direct losses stemming from the invasion and occupation of 

Kuwait.”61 According to United Nations’ Secretary General Kofi Annan, “the 

Commission is not a court or an arbitral tribunal before which the parties appear; it is a 

political organ that performs an essentially fact-finding function of examining claims, 

verifying their validity, evaluating losses, assessing payments and resolving disputed 

claims; it is only in this last respect that a quasi-judicial function may be involved.”62 

Iraq’s invasion and occupation of Kuwait was a violation of Kuwait’s territorial integrity 

and sovereignty, and therefore considered an international wrongful act. It wasn’t a 

dispute, so intervention of an international court or arbitral tribunal was not necessary. 

                                                
59 Id. 
 
60 Id., 856. 
 
61 John R. Crook, “The United Nations Compensation Commission—A New Structure to Enforce State 
Responsibility,” American Journal of International Law 87(1) (1993): 144. 
 
62 The United Nations established a website for the United Nations Compensation Commission. The 
website is an excellent resource of information regarding the claims by states, individuals and businesses 
against Iraq as well as selected publications. (visited October 2, 2008) <http://www2.unog.ch/uncc/>.  
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An internationally wrongful act must be distinguished from a dispute between 

States. According to the Responsibility of States for Internationally Wrongful Acts, an 

international wrongful act consists of “an action or omission…attributable to the State 

under international law; and…constitutes a breach of an international obligation of the 

State.”63 A dispute, on the other hand, is “a disagreement on a point of law or fact, a 

conflict of legal views or of interests”64 between two States. Conciliation, arbitration and 

judicial settlement settle legal disputes that seek to assert existing law, while negotiation, 

enquiry and mediation provide for the settlement of political disputes that deal with 

competing political or economic interests.65 A claim by a State66 becomes a dispute, 

whether legal or political, once the respondent State opposes the claim; but an 

internationally wrongful act is not dependent on a State’s opposing claim, especially if 

the breach involves the violation of a peremptory norm or jus cogens.67 Crawford 

explains: 

Circumstances precluding wrongfulness are to be distinguished from other 

arguments which may have the effect of allowing a State to avoid responsibility. 

They have nothing to do with questions of the jurisdiction of a court or tribunal 

                                                
63 Crawford, supra note 48, at 81. 
 
64 Mavrommatis Palestine Concession case, PCIJ, Ser. A, no. 2, 11. 
 
65 U.N. CHART., Article 33. 
 
66 According to Brownlie, a “state presenting an international claim to another state, either in diplomatic 
exchanges or before an international tribunal, has to establish its qualifications for making the claim, and 
the continuing viability of the claim itself, before the merits of the claim come into question.” See 
Brownlie, supra note 43, at 477. 
 
67 Article 69 of the 1969 Vienna Convention on the Law of Treaties defines a “peremptory norm or general 
international law [as] a norm accepted and recognized by the international community of States as a whole 
as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of 
general international law having the same character.” See Vienna Convention on the Law of Treaties 
(1969), United Nations, Treaty Series, vol. 1155, p. 331. 
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over a dispute or the admissibility of a claim. They are to be distinguished from 

the constituent requirements of the obligation, i.e. those elements which have to 

exist for the issue of wrongfulness to arise in the first place and which are in 

principle specified by the obligation itself.68 

In similar fashion, Hawai`i could find satisfaction through a compensation 

commission established by the United Nations Security Council that would be capable of 

addressing the subject of reparations and the effects of a prolonged occupation. In these 

next sections, I will argue that Hawai`i does not have a dispute with the United States, 

and therefore, as an international wrongful act, the appropriate venue for remedy could be 

the Security Council and not an international court or arbitral tribunal. 

 

Negotiating Settlement: 1893 Cleveland-Lili`uokalani Agreement of Restoration 

 When U.S. forces and its diplomatic corps overthrew the Hawaiian Kingdom 

government in 1893 with its aim towards extending its territory through military force, it 

constituted a serious breach of the Hawaiian State’s dominion over its territory and the 

corresponding duty of non-intervention. Non-interference was a recognized general rule 

of international law, or peremptory norm, in the nineteenth century as it is now, unless 

the interference was justifiable under the right of the intervening State’s self-

preservation.69 But in order to qualify a State’s intervention, the danger to the intervening 

State “must be great, distinct, and imminent, and not rest on vague and uncertain 

                                                
68 Crawford, supra note 48, 162. 
 
69 Henry Wheaton, Elements of International Law (Clarendon Press 1936), 100; James Kent, Commentaries 
on American Law, 12th ed. (F.B. Rothman 1989), 21; William Edward Hall, A Treatise on International 
Law, 8th Ed., (Oxford University Press, 1904), 55; George B. Davis, The Elements of International Law 
(Harper & Brothers 1903), 99; Thomas D. Woolsey, Introduction to the Study of International Law, 4th ed. 
(F.B. Rothman 1981), 50.  
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suspicion.”70 The Hawaiian Kingdom posed no threat to the preservation of the United 

States and after investigating the circumstances that led to the overthrow of the Hawaiian 

government on January 17th 1893, President Cleveland determined that “the military 

occupation of Honolulu by the United States…was wholly without justification, either as 

an occupation by consent or as an occupation necessitated by dangers threatening 

American life and property.” 71 He concluded that the “lawful Government of Hawaii was 

overthrown without the drawing of a sword or the firing of a shot by a process every step 

of which, it may be safely asserted, is directly traceable to and dependent for its success 

upon the agency of the United States acting through its diplomatic and naval 

representatives.”72 On the responsibility of State actors, Oppenheim states that “according 

to special circumstances and conditions the home State may be obliged to disown an act 

of its envoy, to apologize or express its regret for his behaviour, or to pay damages.”73 

 On November 13th 1893, U.S. Minister Willis requested a meeting with the Queen 

at the U.S. Legation, “who was informed that the President of the United States had 

important communications to make to her.”74 Willis explained to the Queen of the 

“President’s sincere regret that, through the unauthorized intervention of the United 

States, she had been obliged to surrender her sovereignty, and his hope that, with her 

                                                
70 Id., Kent, 24. 
 
71 United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawaii: 
1894-95, (Government Printing Office, 1895), 452 [hereafter Executive Documents]. 
 
72 Id., 455. 
 
73 Lassa Oppenheim, International Law, 3rd ed., (Longmans, Green and Company 1920), 252. 
 
74 Executive Documents, supra note 71, 1242. 
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consent and cooperation, the wrong done to her and to her people might be redressed.”75 

The President concluded that the “members of the provisional government and their 

supporters, though not entitled to extreme sympathy, have been led to their present 

predicament of revolt against the Government…by the indefensible encouragement and 

assistance of our diplomatic representative.”76 Thus being subject to the pains and 

penalties of treason under Hawaiian law. The Queen was then asked, “[s]hould you be 

restored to the throne, would you grant full amnesty as to life and property to all those 

persons who have been or who are now in the Provisional Government, or who have been 

instrumental in the overthrow of your government?”77 She responded, “[t]here are certain 

laws of my Government by which I shall abide. My decision would be, as the law directs, 

that such persons should be beheaded and their property confiscated to the 

Government.”78 The Queen referenced Chapter VI, section 9 of the Penal Code, which 

states, “[w]hoever shall commit the crime of treason shall suffer the punishment of death 

and all his property shall be confiscated to the Government.” When asked again if she 

would reconsider the President’s request, she responded, “[t]hese people were the cause 

of the revolution and the constitution of 1887. There will never be any peace while they 

are here. They must be sent out of the country, or punished, and their property 

confiscated.”79  

                                                
75 Id. 
 
76 Id., 457. 
 
77 Id., 1242. 
 
78 Id. 
 
79 Id. 
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 In a follow-up instruction sent to Willis on December 3rd 1893, U.S. Secretary of 

State Gresham directed the U.S. Minister to continue to negotiate with the Queen.80  

Gresham acknowledged that the President had a duty “to restore to the sovereign the 

constitutional government of the Islands,” but it was dependent upon an unqualified 

agreement of the Queen to recognize the 1887 constitution, assume all administrative 

obligations incurred by the Provisional Government, and to grant full amnesty to those 

individuals instrumental in setting up or supporting the Provisional Government.81  

Gresham directed Willis to convey to the Queen that should she “refuse assent to the 

written conditions you will at once inform her that the President will cease interposition 

in her behalf.”82  

 

Constitutional Constraints upon the Agreement to Settle 

In Knote v. United States, Justice Loring correctly stated that the word amnesty 

has no legal significance in the common law, but arises when applied to rebellions that 

bring about the rules of international law.83 He adds that amnesty is the synonym for 

oblivion and pardon,84 which is “an act of sovereign mercy and grace, flowing from the 

appropriate organ of the government.”85 As Cleveland’s request for a grant of general 

amnesty from the Queen was essentially tied to the Hawaiian crime of treason, three 

                                                
80 Id., 1192. 
 
81 Id. 
 
82 Id. 
 
83 Knote v. The United States, 10 Ct. Cl. 397, 407 (1875).  
 
84 Id. 
 
85 Ex parte Law, 85 Ga. 285, 296 (1866); see also Davies v. McKeeby, 5 Nev. 369, 373 (1870). 
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questions naturally arise. When did treason actually take place? Was the Queen 

constitutionally empowered to recognize the 1887 constitution as lawful? And was the 

Queen empowered under Hawaiian constitutional law to grant a pardon? 

The leaders of the provisional government committed the crime of treason in 1887 

when they forced a constitution upon the Queen’s predecessor, King Kalakaua, at the 

point of a bayonet, and organized a new election of the legislature while the lawful 

legislature remained in term, but out of session. As Blount discovered in his 

investigation, the purpose of the constitution was to offset the native voting block by 

placing it in the controlling hands of foreigners where “large numbers of Americans, 

Germans, English, and other foreigners unnaturalized were permitted to vote…”86 He 

concluded these elections “took place with the foreign population well armed and the 

troops hostile to the crown and people.”87 With the pending retake of the political affairs 

of the country by the Queen and loyal subjects, the revolutionaries of 1887 found no 

other alternative but to appeal to the U.S. resident Minister John Stevens to order the 

landing of U.S. troops in order to provide for their protection with the ultimate aim of 

transferring the entire territory of the Hawaiian Islands to the United States. By soliciting 

the intervention of the U.S. troops for their protection, these revolutionaries effectively 

rendered their 1887 revolution unsuccessful, and transformed the matter from a rebellion 

to an intervening state’s violation of international law.88 The 1864 Constitution, as 

                                                
86 See Executive Documents, supra note 71, at 579. 
 
87 Id. 
 
88 United States doctrine at the time considered rebellions to be successful when the revolutionaries are (1) 
in complete control of all governmental machinery, (2) there exists no organized resistance, and (3) 
acquiescence of the people. See also John Bassett Moore, A Digest of International Law, vol. 1 
(Government Printing Office, 1906), 139. 
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amended, the Civil Code, Penal Code, and the session laws of the Legislative Assembly 

enacted before the revolution on July 6th 1887, comprised the legal order of the Hawaiian 

State and remained the law of the land during the revolution and throughout the 

subsequent intervention by the United States since January 16th 1893. 

Prior to the revolution, the Queen was confirmed as the lawful successor to the 

throne of her brother King Kalakaua on April 10th 1877,89 in accordance with Article 22 

of the Hawaiian constitution, and, therefore, capable of negotiating on behalf of the 

Hawaiian Kingdom the settlement of the dispute with the United States. As chief 

executives, both the Queen and President were not only authorized, but limited in 

authority by a written constitution. Similar to United States law, Hawaiian law vests the 

pardoning power in the executive by constitutional provision, but where the laws differ, 

though, is who has the pardoning power and when can that power be exercised. Under the 

U.S. constitution, the President alone has the “power to grant reprieves and pardons for 

offenses against the United States, except in cases of impeachment,”90 but under the 

Hawaiian constitution, the Monarch “by and with the advice of His Privy Council, has the 

power to grant reprieves and pardons, after conviction, for all offences, except in cases of 

impeachment (emphasis added).”91 As a constitutional monarchy, the Queen’s decision to 

pardon, unlike the President, could only come through consultation with Her Privy 

                                                
89 Robert C. Lydecker, Roster Legislatures of Hawaii: 1841-1918, (The Hawaiian Gazette Co., Ltd. 1918), 
138. Art. 22 of the Hawaiian Constitution provides: “…the successor shall be the person whom the 
Sovereign shall appoint with the consent of the Nobles, and publicly proclaim as such during the King's 
life…” 
 
90 U.S. CONST., Article II, §2. 
 
91 1864 HAWN. CONST., Article 27. 
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Council, and the power to pardon can only be exercised once the conviction of treason 

had already taken place and not before.  

The Hawaiian constitution also vests the law making power solely in the 

Legislative Assembly comprised of the “[t]hree Estates of this Kingdom…vested in the 

King, and the Legislative Assembly; which Assembly shall consist of the Nobles 

appointed by the King, and of the Representatives of the People, sitting together.”92 Any 

change to the constitution, e.g. the Queen’s recognition of the 1887 constitution, must be 

first proposed in the Legislative Assembly and if later approved by the Queen then it 

would “become part of the Constitution of [the] country.”93 From a constitutional 

standpoint, the Queen was not capable of recognizing the 1887 constitution without first 

submitting it for consideration to the Legislative Assembly convened under the lawful 

constitution of the country; nor was she able to grant amnesty to prevent the criminal 

convictions of treason, but only after judgments have already been rendered by Hawaiian 

courts. Another constitutional question would be whether or not the Queen would have 

the power to grant a full pardon without advise from Her Privy Council. If not, which 

would be the case, a commitment on the part of the Queen could have strong 

consideration when Her Privy Council is ultimately convened once the government is 

restored. 

 On December 18th 1893, after three meetings with Willis, the Queen finally 

agreed with the President and provided the following pledge that was dispatched to 

Gresham on December 20th 1893. An agreement between the two Heads of State had 

                                                
92 Id., Article 45. 
 
93 Id., Article 80. 
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finally been made for settlement of the international dispute and restoration of the 

government. 

I, Liliuokalani, in recognition of the high sense of justice which has actuated the 

President of the United States, and desiring to put aside all feelings of personal 

hatred or revenge and to do what is best for all the people of these Islands, both 

native and foreign born, do hereby and herein solemnly declare and pledge 

myself that, if reinstated as the constitutional sovereign of the Hawaiian Islands, 

that I will immediately proclaim and declare, unconditionally and without 

reservation, to every person who directly or indirectly participated in the 

revolution of January 17, 1893, a full pardon and amnesty for their offenses, with 

restoration of all rights, privileges, and immunities under the constitution and the 

laws which have been made in pursuance thereof, and that I will forbid and 

prevent the adoption of any measures of proscription or punishment for what has 

been done in the past by those setting up or supporting the Provisional 

Government. I further solemnly agree to accept the restoration under the 

constitution existing at the time of said revolution and that I will abide by and 

fully execute that constitution with all the guaranties as to person and property 

therein contained. I furthermore solemnly pledge myself and my Government, if 

restored, to assume all the obligations created by the Provisional Government, in 

the proper course of administration, including all expenditures for military or 

police services, it being my purpose, if restored, to assume the Government 

precisely as it existed on the day when it was unlawfully overthrown. 94  

The Queen’s declaration was dispatched to the President by Willis and 

represented the final act of negotiation and settlement of the dispute that arose between 

                                                
94 Executive Documents, supra note 71, 1269. 
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the United States and the Hawaiian Kingdom on January 16th 1893. In other words, the 

dispute was settled and all that remained for the United States President was to restore the 

Hawaiian Kingdom government, whereupon the Queen was to grant amnesty, after the 

criminal convictions of the failed revolutionaries, and assume administrative obligations 

of the so-called provisional government. But despite the Queen’s reluctant recognition of 

the 1887 constitution, Hawaiian constitutional law prevents it from having any legal 

effect, unless it was first submitted to a lawfully convened Legislative Assembly, which 

is highly unlikely given its illicit purpose. If the constitution did empower the Queen to 

recognize the 1887 constitution without the legislature, there would be no need for 

amnesty since the overthrow of the Hawaiian government was directly linked to the 

revolution of 1887 as reported by U.S. Special Commissioner James Blount. 

Furthermore, the United States’ duty to restore the government was not dependent on an 

agreement with the Queen to grant amnesty, but rather a recognized mandate founded in 

the principles of international law. The push for amnesty by the United States was 

political, not legal, and, no doubt, was to mitigate the severity of criminal punishment 

inflicted on the failed revolutionaries, which included U.S. citizens.95  

Notwithstanding the constitutional limitations and legal constraints placed upon 

the Queen as Head of State, the agreement to pardon did represent, in a most trying and 

difficult time for the Queen, the spirit of “mercy and grace” offered to a cabal of 

criminals who would later defy the offer of pardon, and seek protection of the United 

States under the guise of annexation. These criminals never intended to be an 

                                                
95 According to §3, Chap. VI, Hawaiian Penal Code, “An alien, whether his native country be at war or at 
peace with this kingdom, owes allegiance to this kingdom during his residence therein, and during such 
residence, is capable of committing treason against this kingdom.” 
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independent State, whether as a provisional government that would “exist until terms of 

union with the United States of America have been negotiated and agreed upon,”96 or 

when they changed their name to the so-called Republic of Hawai`i that authorized its 

President “to make a Treaty of Political or Commercial Union [with] …the United States, 

subject to the ratification of the Senate.”97 These subsequent actions taken by the 

revolutionaries would no doubt have a profound affect on whether or not the offer of a 

pardon is still on the table, even when they are posthumously tried for the crime of 

treason by a restored Hawaiian government. 

 

United States Obligation Established by Executive Agreement 

 The ability for the U.S. to enter into agreements with foreign States is not limited 

to treaties, but includes executive agreements, whether jointly with Congress98 or under 

the President’s sole constitutional authority.99 While treaties require ratification from the 

U.S. Senate, executive agreements do not, and U.S. “Presidents have made some 1600 

treaties with the consent of the Senate [and] they have made many thousands of other 

international agreements without seeking Senate consent.”100 According to Professor 

Louis Henkin: 

                                                
96 Lydecker, supra note 89, 187. 
 
97 Id., 198. 
 
98 See Chapter 4, 145. 
 
99 “The executive branch claims four sources of constitutional authority under which the President may 
enter into executive agreements: (1) the president’s duty as chief executive to represent the nation in 
foreign affairs; (2) the president’s authority to receive ambassadors and other public ministers; (3) the 
president’s authority as commander in chief; and (4) the president’s duty to “take care that the laws be 
faithfully executed.” 
 
100 Louis Henkin, Foreign Affairs and the United States Constitution, 2nd ed. (Clarendon Press 1996), 215. 
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Presidents from Washington to Clinton have made many thousands of 

agreements, differing in formality and importance, on matters running the gamut 

of U.S. foreign relations. In 1817, the Rush-Bagot Agreement disarmed the Great 

Lakes. Root-Takahira (1908) and Lansing-Ishii (1917) defined U.S. policy in the 

Far East. A Gentlemen’s Agreement with Japan (1907) limited Japanese 

immigration into the United States. Theodore Roosevelt put the bankrupt 

customs houses of Santo Domingo under U.S. control to prevent European 

creditors from seizing them. McKinley agreed to contribute troops to protect 

Western legations during the Boxer Rebellion and later accepted the Boxer 

Indemnity Protocol for the United States. Franklin Roosevelt exchanged over-age 

destroyers for British bases early during the Second World War. Potsdam and 

Yalta shaped the political face of the world after the Second World War. Since 

the Second World War there have been numerous sole agreements for the 

establishment of U.S. military bases in foreign countries.101 

 According to the U.S. Foreign Affairs Manual, the “executive branch claims four 

sources of constitutional authority under which the President may enter into [sole] 

executive agreements: (1) the president’s duty as chief executive to represent the nation 

in foreign affairs; (2) the president’s authority to receive ambassadors and other public 

ministers; (3) the president’s authority as commander in chief; and (4) the president’s 

duty to ‘take care that the laws be faithfully executed.’”102 The agreement with the Queen 

evidently stemmed from the President’s role as “chief executive,” “commander in chief,” 

and his duty to “take care that the laws be faithfully executed;” and the binding nature of 

                                                
101 Id., 219. 
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the agreement must be considered confirmed, so long as the agreement is not 

“inconsistent with legislation enacted by Congress in the exercise of its constitutional 

authority.”103  In United States v. Belmont, Justice Sullivan argued that there are different 

kinds of treaties that did not require Senate approval. The case involved a Russian 

corporation that deposited some of its funds in a New York bank prior to the Russian 

revolution of 1917. After the revolution, the Soviet Union nationalized the corporation 

and sought to seize its assets in the New York bank with the assistance of the United 

States. The assistance was “effected by an exchange of diplomatic correspondence 

between the Soviet government and the United States [in which the] purpose was to bring 

about a final settlement of the claims and counterclaims between the Soviet government 

and the United States.”104 Justice Sutherland explained: 

That the negotiations, acceptance of the assignment and agreements and 

understandings in respect thereof were within the competence of the President 

may not be doubted. Governmental power over internal affairs is distributed 

between the national government and the several states. Governmental power 

over external affairs is not distributed, but is vested exclusively in the national 

government. And in respect of what was done here, the Executive had authority 

to speak as the sole organ of that government. The assignment and the 

agreements in connection therewith did not, as in the case of treaties, as that term 

is used in the treaty making clause of the Constitution (article 2, 2), require the 

advice and consent of the Senate.105 

                                                
103 United States v. Pink, 315 U.S. 203, 229 (1942); see also United States v. Guy W. Capps, Inc., 204 F.2d 
655, 660 (4th Cir. 1953). 
 
104 United States v. Belmont, 301 U.S. 324, 326 (1937). 
 
105 Id., 330. 
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 Regarding the constitutional limitations placed upon the Queen in her agreement 

with the President, international practice views “that a state is bound irrespective of 

internal limitations by consent given by an agent properly authorized according to 

international law.”106 The implementation of the agreement, however, as a matter of 

domestic law, is whether or not the compact is self-executing or does it need legislation 

to put it into effect. As previously stated, the Queen was not constitutionally authorized to 

proclaim the validity of the 1887 Constitution, but she did have the authority, as the chief 

executive, to assume the administrative costs of the provisional government, and to grant 

pardons without legislative intervention. As such, the Cleveland-Lili`uokalani agreement 

of restoration is binding upon both parties and is an international compact maintained 

under international law, whereby the corresponding and necessary principles of treaty law 

can be used to ensure its compliance. 

 

United States Breach of the 1893 Cleveland-Lili`uokalani Agreement 

 In the United States, Congress took deliberate steps to prevent the President from 

following through with his obligation to restore, which included hearings before the 

Senate Foreign Relations Committee headed by Senator Morgan, a pro-annexationist and 

its Chairman in 1894. These Senate hearings sought to circumvent the requirement of 

international law, where “a crime committed by the envoy on the territory of the 

receiving State must be punished by his home State.”107 Morgan’s purpose was to 

vindicate the illegal conduct and actions of the U.S. Legation and Naval authorities under 

                                                
106 Ian Brownlie, Principles of Public International Law, 4th ed. (Clarendon Press 1990), 613.  
 
107 Oppenheim, supra note 73, 252. 
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U.S. law. Four Republicans endorsed the report with Morgan, but four Democrats 

submitted a minority report declaring that while they agree in exonerating the commander 

of the USS Boston, Captain Wiltse, they could not concur in exonerating “the minister of 

the United States, Mr. Stevens, from active officious and unbecoming participation in the 

events which led to the revolution in the Sandwich Islands on the 14th, 16th, and 17th of 

January, 1893.”108 By contradicting Blount’s investigation, Morgan intended, as a matter 

of congressional action, to bar the President from restoring the government as was 

previously agreed upon with the Queen because there was a fervor of annexation among 

many members of Congress. Cleveland’s failure to fulfill his obligation of the agreement 

allowed the provisional government to gain strength, and on July 4th 1894, they renamed 

themselves the Republic of Hawai`i. For the next three years they would maintain their 

authority by hiring mercenaries and force of arms, arresting and imprisoning Hawaiian 

nationals who resisted their authority with the threat of execution, and tried the Queen on 

fabricated evidence with the purpose of her abdicating the throne.109 In 1897, the 

Republic signed another treaty of cession with President Cleveland’s successor, William 

McKinley, but the Senate was unable to ratify the treaty on account of protests by the 

Queen and Hawaiian nationals. On August 12th 1898, McKinley unilaterally annexed the 

Hawaiian Islands for military purposes during the Spanish-American War under the guise 

of a Congressional joint resolution.  

                                                
108 Senate Report 227 (February 26, 1894), Reports of Committee on Foreign Relations 1789-1901 Volume 
6, 53rd Congress, at 363. 
 
109 Two days before the Queen was arrested on charges of misprision of treason, Sanford Dole, President of 
the so-called Republic of Hawai`i, admitted in an executive meeting on January 14, 1894, that “there was 
no legal evidence of the complicity of the ex-queen to cause her arrest…” Minutes of the Executive Council 
of the Republic of Hawai`i, at 159 (Hawai`i Archives). 
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 These actions taken against the Queen and Hawaiian subjects are directly 

attributable and dependent upon the non-performance of President Cleveland’s 

obligation, on behalf of the United States, to restore the Hawaiian government.  This is a 

grave breach of his agreed settlement with the Queen as the Head of State of the 

Hawaiian Kingdom. The 1893 Cleveland-Lili`uokalani international agreement is binding 

upon both parties as if it were a treaty, because, as Oppenheim asserts, since “there exists 

no other law than International Law for the intercourse of States with each other, every 

agreement between them regarding any obligation whatever is a treaty.”110 According to 

Hall, “a valid agreement is therefore concluded so soon as one party has signified his 

intention to do or to refrain from a given act, conditionally upon the acceptance of his 

declaration of intention by the other party as constituting an engagement, and so soon as 

such acceptance clearly indicated.”111 

 

The Function of the Doctrine of Estoppel  

 The principle that a State cannot benefit from its own wrongful act is a general 

principle of international law referred to as estoppel, which was drawn from the common 

law.112 The rationale for this rule derives from the maxim pacta sunt servanda—every 

treaty in force is binding upon the parties and must be performed by them in good 

faith,113 and “operates so as to preclude a party from denying the truth of a statement of 

                                                
110 Oppenheim, supra note 73, 661. 
 
111 Hall, supra note 69, 383. 
 
112 D.W. Bowett, “Estoppel Before International Tribunals and its Relation to Acquiescence,” 33 British 
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fact made previously by that party to another whereby that other has acted to his 

detriment.”114 According to I.C. MacGibbon, a legal scholar in international law, 

underlying “most formulations of the doctrine of estoppel in international law is the 

requirement that a State ought to be consistent in its attitude to a given factual or legal 

situation.”115 To ensure consistency in State behavior, the Permanent Court of 

International Justice, in a number of cases, affirmed the principle “that a State cannot 

invoke its municipal law as a reason for failure to fulfill its international obligation.”116 

This principle was later codified under Article 27 of the 1969 Vienna Convention on the 

Law of Treaties, whereby “a party may not invoke the provisions of its internal law as 

justification for its failure to perform a treaty.”117  

 In municipal jurisdictions there are three forms of estoppel—estoppel by 

judgment as in matters of court decisions; estoppel by deed as in matters of written 

agreement or contract; and estoppel by conduct as in matters of statements and actions. 

D.W. Bowett states that these forms of estoppel, whether treated as a rule of evidence or 

as substantive law, is as much a part of international law as they are in municipal law, 

and due to the diplomatic nature of States relations, he expands the second form of 

estoppel to include estoppel by “Treaty, Compromis, Exchange of Notes, or other 

Undertaking in Writing.”118 Brownlie states that because estoppel in international law 
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rests on principles of good faith and consistency, it is “shorn of the technical features to 

be found in municipal law.”119 Bowett enumerates the three essentials establishing 

estoppel in international law: 

1. The statement of fact must be clear and unambiguous. 

2. The statement of fact must be made voluntarily, unconditionally, and must be 

authorized. 

3. There must be reliance in good faith upon the statement either to the detriment of the 

party so relying on the statement or to the advantage of the party making the 

statement.120 

 It is self-evident that the 1893 Cleveland-Lili`uokalani agreement meets the 

requirements of the first two essentials establishing estoppel, and, as for the third, 

reliance in good faith was clearly displayed and evidenced in a memorial to President 

Cleveland by the Hawaiian Patriotic League on December 27th 1893. As stated in the 

memorial:  

And while waiting for the result of [the investigation], with full confidence in the 

American honor, the Queen requested all her loyal subjects to remain absolutely 

quiet and passive, and to submit with patience to all the insults that have been 

since heaped upon both the Queen and the people by the usurping Government. 

The necessity of this attitude of absolute inactivity on the part of the Hawaiian 

people was further indorsed and emphasized by Commissioner Blount, so that, if 

the Hawaiians have held their peace in a manner that will vindicate their 

character as law-abiding citizens, yet it can not and must not be construed as 
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evidence that they are apathetic or indifferent, or ready to acquiesce in the wrong 

and bow to the usurpers.121 

 Continued reliance was also displayed by the formal protests of the Queen and 

Hawaiian political organizations regarding the second treaty of annexation signed in 

Washington, D.C., on June 16th 1897, between the McKinley administration and the self-

proclaimed Republic of Hawai`i. These protests were received and filed in the office of 

Secretary of State Sherman and continue to remain a record of both dissent and evidence 

of reliance upon the conclusion of the investigation by President Cleveland and his 

obligation and commitment to restitutio in integrum—restoration of the Hawaiian 

government. A memorial of the Hawaiian Patriotic League was filed with the United 

States “Hawaiian Commission” for the creation of the territorial government appears to 

be the last public act of reliance made by a large majority of the Hawaiian citizenry.122 

The commission was established on July 9th 1898 after President McKinley signed the 

joint resolution of annexation on July 7th 1898, and was holding meetings in Honolulu 

from August through September. The memorial, which was also printed in two Honolulu 

newspapers, one in the Hawaiian language123 and the other in English,124 stated, in part: 

 WHEREAS: By memorial the people of Hawaii have protested against the 

consummation of an invasion of their political rights, and have fervently 

appealed to the President, the Congress and the People of the United States, to 

refrain from further participation in the wrongful annexation of Hawaii; and 
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 WHEREAS: The Declaration of American Independence expresses that 

Governments derive their just powers from the consent of the governed: 

 THEREFORE, BE IT RESOLVED: That the representatives of a large and 

influential body of native Hawaiians, we solemnly pray that the constitutional 

government of the 16th day of January, A.D. 1893, be restored, under the 

protection of the United States of America. 

 There is no dispute between the United States and the Hawaiian Kingdom 

regarding the illegal overthrow of the Hawaiian government, and the 1893 Cleveland-

Lili`uokalani agreement of restoration is the evidence of final settlement.  As such, the 

United States cannot benefit from its non-performance of its obligation of restoring the 

Hawaiian Kingdom government under the 1893 Cleveland-Lili`uokalani agreement over 

the reliance held by the Queen and Hawaiian subjects in good faith and to their detriment. 

Therefore, the United States is estopped from asserting any of the following claims, 

unless it can show that the 1893 Cleveland-Lili`uokalani agreement had been fulfilled. 

These claims include: 

1. Recognition of any pretended government other than the Hawaiian Kingdom 

as the lawful government of the Hawaiian Islands; 

2. Annexation of the Hawaiian Islands by joint resolution in 1898; 

3. Establishment of a U.S. territorial government in 1900; 

4. Administration of the Hawaiian Islands as a non-self-governing territory 

since 1898 pursuant to Article 73(e) of the U.N. Charter; 

5. Admission of Hawai`i as a State of the Federal Union in 1959; and, 

6. Designating Native Hawaiians as an indigenous people situated within the 

United States. 
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 The failure of the United States to restore the Hawaiian Kingdom government is a 

“breach of an international obligation,” and, therefore, an international wrongful act as 

defined by the 2001 Responsibility of States for International Wrongful Acts. The severity 

of this breach has led to the unlawful seizure of Hawaiian independence, imposition of a 

foreign nationality upon the citizenry of an occupied State, mass migrations and 

settlement of foreign citizens, and the economic and military exploitation of Hawaiian 

territory—all stemming from the U.S. government’s perverse view of military necessity 

in 1898.  In a 1999 report for the United Nations Centennial of the First International 

Peace Conference, Professor Christopher Greenwood, who also served as associate 

arbitrator in the Larsen case, stated: 

Accommodation of change in the case of prolonged occupation must be within 

the framework of the core principles laid down in the Regulations on the Laws 

and Customs of War on Land and the Fourth Convention, in particular, the 

principle underlying much of the Regulations on the Laws and Customs of War 

on Land, namely that the occupying power may not exploit the occupied 

territories for the benefit of its own population.125 

 Despite the egregious violations of Hawaiian sovereignty by the United States 

since January 16th 1893, the principle of estoppel not only serves as a shield that bars the 

United States from asserting any legal claim over the Hawaiian Islands, but also a shield 

that protects the continued existence of the Hawaiian Kingdom, the nationality of its 

citizenry, and its territorial integrity as they existed in 1893. Self-help is a recognized 

principle of international relations, and, in this case, it is a principle, together with self-
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preservation, that provides the legal justification to compel the United States to comply 

with the international laws of occupation. Being that the situation is legal in nature and 

grounded in rights not only secured to sovereign states, but also correlative rights secured 

to individuals that derive by virtue of the legal order of the state, it is a subject of legal 

discourse. But there is a difference between a deliberate move to impel compliance under 

existing law, and legal mobilization and the reform movement. The former is procedural 

and rule based within an already existing legal system organized to acknowledge and 

protect enumerated rights, whereas the latter is aspirational and aims to create legal 

change in a system by employing legal ideas and traditions that seek to persuade, inspire, 

explain, or justify in public settings.126 This is a case of impelling compliance under 

existing law. 

 

Impel Compliance 

 For over a century, the U.S. has not complied with international law regarding the 

Hawaiian Islands, and has exercised executive, legislative and judicial power in the 

Islands without any lawful authority. The Hawaiian Kingdom is a very small State when 

compared to the U.S. and other States in the world, but they all have legal parity despite 

varying degrees of political, economic and military strengths. As a result of being a small 

reemerging State, Hawai`i does not have the conventional capabilities that larger States 

employ to impel compliance through the threat or actual intervention of political, 

economic or military force.  All Hawai`i has is its legal position as a subject of 

international law, and, as a consequence, the profound impact it has on the economy of 
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States. States, as players in the economy, rely on law as “a body of predictable and 

ascertainable standards of behavior allowing each economic factor to maintain a set of 

relatively safe expectations as to the conduct of other social actors (including the State 

authorities, in cases of transgression). Thus law became one of the devices permitting 

economic activities and consolidation and protecting the fruits of such action.”127  

 The U.S. economy is based on free enterprise and competition, which along with 

other States’ economies they collectively extend to the international level as a global 

economy. International laws facilitate trade between States, but the business transactions 

themselves take place within States, whose governments serve as the regulating 

authorities. Unlike the command economy of the former Soviet Union where the 

economy is determined and controlled by the government, the United States has a market 

economy based on capitalism where private enterprise is encouraged and government 

intervention limited.  

In many respects, contracts are the lifeblood of a market economy. Simple one-

off, over-the-table transactions are not the stuff of modern commerce, nor have 

they been since the Industrial Revolution. Rather, complex linked deals are the 

norm. Contracts allow long-term planning. Contract law provides security for 

those who act in reliance on the deals struck. Commerce resolves around 

promises made and promises fulfilled and, if not fulfilled, made good in other 

ways, backed by law.128 
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 The omission of the U.S. to establish a military government to administer 

Hawaiian law during the occupation has consequently rendered all contracts entered into 

by individuals within Hawaiian territory since the date of the Cleveland-Lili`uokalani 

agreement of restoration on December 18th 1893, whether Hawaiian subjects or citizens 

of foreign States, invalid. The sheer volume of invalid contracts will have a devastating 

effect on both the U.S. and global economies as the continuity of the Hawaiian State 

comes to public attention. The doctrine of non-recognition also prevents courts of other 

countries from recognizing contracts that originate out of an illegal situation. According 

to Professor Martin Dixon, British courts attempted to get around this doctrine involving 

private contracts originating out of non-recognized States, “provided that there was no 

statutory prohibition…and provided that such recognition did not in fact compromise the 

UK Government in the conduct of its foreign relations.”129  

 These British cases, however, involved the implication of private contracts 

originating under the authority of governments that did not possess de facto recognition, 

i.e. Southern Rhodesia,130 Northern Cyprus131 and East Germany.132 Without de facto 

recognition, these States were not subjects of international law, and, as a consequence, 

provided some latitude for the British courts to address the parameters of the non-

recognition doctrine on private law acts as they entered the British legal system. 

International law only recognizes title to the territory of a State—dominium—whereby its 
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government is the agent that exercises internal sovereignty over that territory.133 External 

sovereignty, on the other hand, is where a “State must have complete independence in the 

management of its foreign relations.”134 The governments of Southern Rhodesia, 

Northern Cyprus, and East Germany, were domestic agents contesting for the right to 

exercise internal sovereignty over a defined territory without de facto recognition. 

Southern Rhodesia, as a British colony, contested British agency; Northern Cyprus 

continues to contest the agency of the Republic of Cyprus; and East Germany (German 

Democratic Republic) contested the agency of the Federal Republic of Germany over the 

whole of the German State, whereby the two States emerged in the aftermath of World 

War II. The U.S. Supreme Court also recognized certain private law acts done under and 

by virtue of the Confederate States during the American Civil War, whereby the 

Confederacy contested the agency of the U.S. Federal Government. Unlike the British 

cases, where the recognition of certain private law acts, e.g. contracts, took place while 

these governments were in actual control of the internal sovereignty, the U.S. recognition 

occurred postbellum when the uprising had been defeated. The Confederate States were 

not recognized as de facto governments under international law, or in other words a 

successful revolution, but rather afforded international recognition as belligerents in a 

state of civil war within the United States of America.  

 The abovementioned cases are associated with revolutions, whereby de facto 

recognition is the evidence of the revolution’s success and replacement of the de jure 

government. These cases, however, do not address the validity of contracts arising out of 
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an unlawful occupation of a recognized State’s territory. Professor Krystyna Marek 

cautions that occupation must not be confused with de facto governance. She warns that 

“assimilation of belligerent occupation and de facto government not only enlarges the 

powers of the occupant, but, moreover, is bound to confuse and undermine the clear 

notion of identity and continuity of the occupied State.”135 She explains that a de facto 

government is “an internal State phenomenon [a successful revolution]; [but] belligerent 

occupation is external to the occupied State. To mistake belligerent occupation for a de 

facto government would mean treating the occupied State as annexed, its continuity as 

interrupted, its identity as lost and its personality as merged with that of the occupant.”136 

Therefore, according to Oppenheim, the validity of contracts during an occupation is 

“essentially of municipal law [of the occupied State] as distinguished from International 

Law.”137 In other words, the municipal law of the Hawaiian Kingdom determines the 

validity of contracts in the Hawaiian Islands, not the municipal law of the United States. 

If the U.S. administered the municipal law of the Hawaiian Kingdom in its occupation of 

the Hawaiian Islands, contracts would be valid. William E. Hall explains: 

Thus judicial acts done under the control of the occupant, when they are not of a 

political complexion, administrative acts so done, to the extent that they take 

effect during the continuance of his control, and the various acts done during the 

same time by private persons under the sanction of Municipal Law, remain good. 
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Were it otherwise, the whole social life of the community would be paralysed by 

an invasion [that is occupation].”138 

 As a consequence of the 1893 Cleveland-Lili`uokalani agreement of restoration, 

Queen Lili`uokalani agreed to “assume all the obligations created by the Provisional 

Government, in the proper course of administration, including all expenditures for 

military or police services,”139 and since the provisional government was a direct 

outgrowth of the 1887 revolution, this recognition must also include all private law acts 

done under “proper course of administration” that occurred since July 6th 1887 to the date 

of the consummation of the agreement with President Cleveland on December 18th 1893. 

Private law acts that took place during this period were recognized as being valid, but 

private law acts that occurred after the agreement under both the provisional government 

and its successor the Republic of Hawai`i were not recognized by the lawful government. 

Consequently, courts of third States could not recognize private acts of individuals that 

took place subsequent to December 18th 1893, whether under the provisional government 

or the Republic of Hawai`i, without violating the intent and purpose of the 1893 

Cleveland-Lili`uokalani agreement of restoration, which is a binding treaty between the 

U.S. and the Hawaiian Kingdom under international law, and U.S. Courts, in particular, 

would be precluded from recognition under the doctrine of estoppel.  

 A restored Hawaiian Kingdom government, though, could exercise “the 

prerogative power of the [returning] sovereign,”140 and recognize certain private law acts 

in similar fashion as U.S. Courts did in the aftermath of the Civil War, which is not 
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legally binding under international law, but prudent. According to Cooley, when the 

“resistance to the federal government ceased, regard to the best interests of all concerned 

required that such governmental acts as had no connection with the disloyal resistance to 

government, and upon the basis of which the people had acted and had acquired rights, 

should be suffered to remain undisturbed. But all acts don in furtherance of the rebellion 

were absolutely void, and private rights could not be built up under, or in reliance upon 

them.”141 In Texas v. White, the U.S. Supreme Court held that: 

acts necessary to peace and good order among citizens, such for example, as acts 

sanctioning and protecting marriage and the domestic relations, governing the 

course of descents, regulating the conveyance and transfer of property, real and 

personal, and providing remedies for injuries to person and estate, and other 

similar acts, which would be valid if emanating from a lawful government, must 

be regarded in general as valid when proceeding from an actual, though unlawful 

government; and that acts in furtherance or support of rebellion against the 

United States, or intended to defeat the just rights of citizens, and other acts of 

like nature, must, in general, be regarded as invalid and void.142 

 When the U.S. Congress, however, established by statute the governments of the 

Territory of Hawai`i in 1900 and later the component State of Hawai`i in 1959, it was in 

direct contravention of the rule preserving the continuity of the occupied State, and the 

willful dereliction of administering Hawaiian Kingdom laws. Private law acts during this 

period were not done according to the municipal laws of the occupied State, but rather the 
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municipal laws of the occupant State. Despite the creation of these surrogate 

governments, the U.S. could not claim title to Hawaiian territory without a valid treaty of 

cession from the Hawaiian Kingdom government. “Without the consent of the invaded 

State to any change in the territorial quo ante,” according to Professor Schwarzenberger, 

“the rule [on the prohibition of wartime annexation] stands and cannot be affected by any 

purported action of the Occupying Power or third States.”143 Therefore, the governing 

case regarding the validity of private law acts done during an occupation where the 

occupant State illegally imposes its legal system within the territory of an internationally 

recognized, but occupied, State, is the 1970 Advisory Opinion of the International Court 

of Justice on the Legal Consequences for States of the Continued Presence of South 

Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 

(Namibia case). 

 

The Namibia Case and the Application of the Non-recognition 

 In 1966, “the General Assembly of the United Nations adopted resolution 

2145(XXI), whereby it decided that the Mandate was terminated and that South Africa 

had no other right to administer the Territory.”144 This resulted in Namibia coming under 

the administration of the United Nations, but South Africa refused to withdraw from 

Namibian territory and consequently the situation transformed into an illegal occupation. 

As a former German colony, Namibia became a mandate territory under the 

administration of South Africa after the close of the First World War. According to the 
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International Court of Justice, “The mandates system established by Article 22 of the 

Covenant of the League of Nations was based upon two principles of paramount 

importance: the principle of non-annexation and the principle that the well-being and 

development of the peoples concerned formed a sacred trust of civilization.”145 The Court 

also added, that the “ultimate objective of the sacred trust was self-determination and 

independence.”146  

 Addressing the legal consequences arising for States, the Court concluded that 

“South Africa, being responsible for having created and maintained that situation, has the 

obligation to put an end to it and withdraw its administration from the Territory.”147 The 

Court explained that by “occupying the Territory without title, South Africa incurs 

international responsibilities arising from a continuing violation of an international 

obligation,” and that both member and non-members “States of the United Nations are 

under an obligation to recognize the illegality and invalidity of South Africa’s continued 

presence in Namibia and to refrain from lending any support or any form of assistance to 

South Africa with reference to its occupation of Namibia.”148 The ICJ, however, clarified 

that “non-recognition should not result in depriving the people of Namibia of any 

advantages derived from international cooperation. In particular, the illegality or 

invalidity of acts performed by the Government of South Africa on behalf of or 

concerning Namibia after the termination of the Mandate cannot be extended to such acts  
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as the registration of births, deaths and marriages.”149 The principle of the doctrine of 

non-recognition has been codified under Article 41(2) of the Responsibility of States for 

International Wrongful Acts (2001). Professor Crawford states that “no State shall 

recognize the situation created by the serious breach as lawful. This obligation applies to 

all States, including the responsible State.”150 Recognition of private law acts since 

December 18th 1893 by the courts of third States, including the U.S. as the responsible 

State, would directly compromise their governments “in the conduct of its foreign 

relations”151 and, in particular Article 41(2) of the Responsibility of States for 

International Wrongful Acts. 

 

Effect of Occupation on United States Courts in Hawai`i 

 Since Hawaiian law is the only law recognizable under international law, U.S. 

courts, deriving their authority under U.S. law, are incapable of enforcing contractual 

obligations within the territory of the Hawaiian State, because, as U.S. Chief Justice 

Marshall stated, the “jurisdiction of courts is a branch of that which is possessed by the 

nation as an independent sovereign power,” and that the “jurisdiction of the nation within 

its own territory is necessarily exclusive and absolute.”152 The jurisdiction of U.S. courts 

is not exercised by virtue of a belief in sovereign authority, but rather a qualified 

sovereign authority recognizable by law. Without first acquiring Hawaiian sovereignty by 

cession, U.S. courts are estopped by the 1893 Cleveland-Lili`uokalani agreement of 
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restoration from exercising jurisdiction within the territory of the Hawaiian Kingdom. 

This places the courts here in the Hawaiian Islands in a very vulnerable position whereby 

a defendant can procedurally object to the jurisdiction of the court by pleading that there 

is a binding agreement of restoration of the Hawaiian Kingdom government, and that 

there is exists no valid transfer of Hawaiian sovereignty under international law to the 

U.S. This action taken by the defendant would shift the burden onto the plaintiff to prove 

that the U.S. did legally acquire Hawaiian sovereignty under international law in order to 

qualify the jurisdiction of the court, and, thereby, maintain the plaintiff’s suit.153 

 In Doe v. Kamehameha, Justice Susan Graber, of the Ninth Circuit, stated “When 

Congress first enacted §1981 in 1866, the Hawaiian Islands were still a sovereign 

kingdom.”154 Graber’s observation left a question as to the time, place and manner by 

which that sovereignty was legally transferred to the United States, which would go to 

the heart of the court’s jurisdiction. Also, in Kahawaiola`a v. Norton, another case that 

came before the court, the Ninth Circuit also acknowledged that the Hawaiian Kingdom 

was “a co-equal sovereign alongside the United States until the governance over internal 

affairs was entirely assumed by the United States.”155 The assumption of governance over 

internal affairs does not equate to a transfer of sovereignty, which can only take place 

with the consent of the ceding State, whether by treaty or prescription—a congressional 

joint resolution notwithstanding.  

 Another important case at the State of Hawai`i level was State of Hawai`i v. 
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Lorenzo.156 In that case, Lorenzo claimed to be a citizen of the Hawaiian Kingdom and 

that the State of Hawai`i courts did not have jurisdiction over him. As a State level case, 

it had no precedence on the Federal Court, but in substance it could serve as an indication 

of how a court would view such a position, should they be presented with it. In 1994, the 

case came before a three-member panel of Intermediate Court of Appeals and Judge 

Walter Heen delivered the decision. Heen affirmed the lower court’s decision denying 

Lorenzo’s motion to dismiss, but explained that “Lorenzo [had] presented no factual (or 

legal) basis for concluding that the Kingdom exists as a state in accordance with 

recognized attributes of a state’s sovereign nature.”157 In other words, the reason 

Lorenzo’s argument failed was because he “did not meet his burden of proving his 

defense of lack of jurisdiction.”158 It is abundantly clear that the Hawaiian Kingdom 

continues to exist “as a state in accordance with recognized attributes of a state’s 

sovereign nature,” despite the prolonged occupation since the Spanish-American War.  

 Under U.S. constitutional law, Federal Courts are classified under three separate 

headings in line with the first three Articles of the Federal Constitution. Article I Courts 

are established by Congress,159 Article II Courts are Military Occupation Courts 
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established by authority of the President,160 and Article III Courts are created by the 

constitution itself.161 While Article I Courts and III Courts are situated within the 

territorial jurisdiction of the United States, Article II Courts are situated outside of U.S. 

territory and “were the product of military occupation.”162 Exceptions to this rule are 

Courts-martial, being Article I Courts, that are situated on U.S. military bases abroad, and 

whose jurisdiction is limited to U.S. soldiers. Bederman defines an Article II Court as “a 

tribunal established: (1) pursuant only to the President’s warmaking power under Article 

II of the Constitution; (2) which exercises either civil jurisdiction or criminal jurisdiction 

over civilians in peacetime; and (3) was constituted without an Act of Congress or any 

other legislative concurrence.”163 Article II Courts are fully recognized by decisions of 

Federal Courts.164  

 International law and not the domestic laws of the United States determine a 

State’s sovereign nature. Furthermore, according to the United States Supreme Court, in 

The Paquete Habana, “international law is part of our law, and must be ascertained and 

administered by the courts of justice of appropriate jurisdiction, as often as questions of 
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343 U.S. 341 (1952); Williamson v. Alldridge, 320 F. Supp. 840 (1970); Jacobs v. Froehlke, 334 F. Supp. 
1107 (1971). 
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right depending on it are duly presented for determination.”165 In Nishitani v. Baker, the 

Hawai`i Intermediate Court of Appeals specifically made reference to the Lorenzo case, 

and stated that, “although the prosecution had the burden of proving beyond a reasonable 

fact establishing jurisdiction, the defendant has the burden of proving facts in support of 

any defense…which would have precluded the court from exercising jurisdiction over the 

defendant.”166  

 There is a presumption against federal jurisdiction and the parties seeking to 

invoke subject matter jurisdiction must demonstrate that the court is capable to hear the 

case in the first place. Consent does not confer subject matter jurisdiction nor can its 

absence be waived. For example, a resident of France and a private school in France 

cannot confer jurisdiction upon a U.S. District Court to determine an admission policy 

into the French school, since the school is situated in another State’s jurisdiction. Article 

III courts do not have extra-territorial jurisdiction and cannot assume jurisdiction within 

the borders of another sovereign and independent State without violating the foreign 

State’s territorial integrity. Furthermore, the court cannot exercise the political question 

doctrine167 and overrule defendant’s motion, because the very subject-matter of the case 

took place outside of the territorial jurisdiction of United States. In Pennoyer v. Neff, 

Justice Stephen Field resounds the territorial limits of U.S. courts. 

And so it is laid down by jurists, as an elementary principle, that the laws of one 

                                                
165 175 U.S. 677 (1900). 
 
166 82 Hawai`i 281, 289 (1996). 
 
167 The political question doctrine is where a court refuses to hear a political, not legal, issue because it 
belongs to a coordinate branch of government, the executive or legislative branches.  Bouvier’s Law 
Dictionary, 3rd rev. (1914), 2626, defines it as “one over which the courts decline to take cognizance in 
view of the line of demarcation between the judicial branch of government, on one hand, and the executive 
and legislative branches, on the other.” 
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State have no operation outside of its territory, except so far as is allowed by 

comity; and that no tribunal established by it can extend its process beyond that 

territory so as to subject either persons or property to its decisions. “Any exertion 

of authority of this sort beyond this limit,” says Story, “is a mere nullity, and 

incapable of binding such persons or property in any other tribunals.”168 

 

Strategy to Begin the Administration of Hawaiian Kingdom law 

 A viable and practical legal strategy to impel compliance must be based on the 

legal personality of the Hawaiian State first, and from this premise expose the effect that 

this status has on the national and global economies—e.g. illegally assessed taxes, duties, 

contracts, licensing, real estate transactions, etc. This exposure will no doubt force States 

to intercede on behalf of their citizenry, but it will also force States to abide by the 

doctrine of non-recognition qualified by the Namibia case and codified in the Articles of 

State Responsibility for International Wrongful Acts. Parties who entered into contracts 

within the territorial jurisdiction of the Hawaiian Kingdom, cannot rely on U.S. Courts in 

the Islands to provide a remedy for breach of simple or sealed contracts, because the 

courts themselves cannot exercise jurisdiction without a lawful transfer of Hawaiian 

sovereignty. Therefore, all official acts performed by the provisional government and the 

Republic of Hawai`i after the Cleveland-Lili`uokalani agreement of restoration on 

December 18th 1893; and all actions done by the U.S. and its surrogates, being the 

Territory of Hawai`i and the State of Hawai`i, for and on behalf of the Hawaiian 

Kingdom since the occupation began on August 12th 1898, cannot be recognized as legal 

                                                
168 Pennoyer v. Neff, 95 U.S. 714, 722 (1877) 
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and valid without violating international law. The only exceptions, according to the 

Namibia case, are the registration of births, deaths and marriages.  

 A temporary remedy to this incredible quandary, which, no doubt, will create 

economic ruination for the U.S., is for the Commander of the U.S. Pacific Command to 

establish a military government and exercise its legislative capacity, under the laws of 

occupation. By virtue of this authority, the commander of the military government can 

provisionally legislate and proclaim that all laws having been illegally exercised in the 

Hawaiian Islands since January 17th 1893 to the present, so long as they are consistent 

with Hawaiian Kingdom laws and the law of occupation, shall be the provisional laws of 

the occupier.169 The military government will also have to reconstitute all State of 

Hawai`i courts into Article II Courts in order for these contracts to be enforceable, as well 

as being accessible to private individuals, whether Hawaiian subjects or foreign citizens, 

in order to file claims in defense of their rights secured to them by Hawaiian law. All 

Article I Courts, e.g. Bankruptcy Court, and Article III courts, e.g. Federal District Court, 

that are currently operating in the Islands are devoid of authority as Congress and the 

Judicial power have no extraterritorial force, unless they too be converted into Article II 

Courts. The military government’s authority exists under and by virtue of the authority of 

the President, which is provided under Article II of the U.S. Constitution.  

 The military government should also provisionally maintain, by decree, the 

executive branches of the Federal and State of Hawai`i governments in order to continue 

services to the community headed by the Mayors of Hawai`i island, Maui, O`ahu and 

Kaua`i, who should report directly to the commander of the military government. The 

                                                
169 See von Glahn, supra note 12. 
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Pacific Command Commander will replace the function of the State of Hawai`i 

Governor, and the State of Hawai`i’s legislative branch, i.e. the State Legislature and 

County Councils, would also be replaced by the legislative authority of the military 

government. The Legislative Assembly of the Hawaiian Kingdom can take up the 

lawfulness of these provisional laws when it reconvenes during the transitional stage of 

ending the occupation. At that point, it can determine whether or not to enact these laws 

into Hawaiian statute or replace them altogether with new statutes.170  

 Without having its economic base spiral out of control, the U.S. is faced with no 

other alternative but to establish a military government. But another serious reason to 

establish a military government, aside from the economic factor, is to put an end to war 

crimes having been committed and are currently being committed against Hawaiian 

subjects by individuals within the Federal and State of Hawai`i governments. Their 

willful denial of Hawai`i’s true status as an occupied State does not excuse them of 

criminal liability under laws of occupation, but ultimate responsibility, however, does lie 

with the U.S. President, Congress and the Supreme Court. “War crimes,” states von 

Glahn, “played an important part of the deliberations of the Diplomatic Conference at 

Geneva in 1949. While the attending delegates studiously eschewed the inclusion of the 

terms ‘war crimes’ and ‘Nuremberg principles’ (apparently regarding the latter as at best 

representing particular and not general international law), violations of the rules of war 

had to be, and were, considered.”171  

 Article 146 of the Geneva Convention provides that the “High Contracting Parties 

                                                
170 See Feilchenfeld, supra note 21. 
 
171 von Glahn, supra note 10, 248. 
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undertake to enact any legislation necessary to provide effective penal sanctions for 

persons committing, or ordering to be committed, any of the grave breaches of the 

present Convention defined in the following Article.” According to Axel Marschik, this 

article provides that “States have the obligation to suppress conduct contrary to these 

rules by administrative and penal sanctions.” 172 “Grave breaches” enumerated in Article 

147, that are relevant to the occupation of the Hawaiian Islands, include: “unlawful 

deportation or transfer or unlawful confinement of a protected person, compelling a 

protected person to serve in the forces of a hostile Power, or willfully depriving a 

protected person of the rights of fair and regular trial prescribed in the present 

Convention…[and] extensive destruction and appropriation of property, not justified by 

military necessity.”173 Protected persons “are those who, at a given moment and in any 

manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a 

Party to the conflict or Occupying Power of which they are not nationals.”174 According 

to U.S. law, a war crime is “defined as a grave breach in any of the international 

conventions signed at Geneva 12 August 1949, or any protocol to such convention to 

which the United States is a party.”175 Establishing a military government will shore up 

these blatant abuses of protected persons under one central authority, that has not only the 

duty, but the obligation, of suppressing conduct contrary to the Hague and Geneva 

conventions taking place in an occupied State. The United States did ratify both Hague 

                                                
172 Axel Marschik, “The Politics of Prosecution: European National Approaches to War Crimes,” (Timothy 
L. H. McCormack and Gerry J. Simpson, ed.s), The Law of War Crimes: National and International 
Approaches (Kluwer Law International 1997), 72, note 33. 
 
173 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (1949), Article 147. 
 
174 Id., Article 4. 
 
175 18 U.S. Code §2441(c)(1). 
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and Geneva Conventions, and is considered one of the “High Contracting Parties.”176 

 Thus, the primary objective is to compel the President of the United States, 

through his Commander of the U.S. Pacific Command, to establish a military government 

for the administration of Hawaiian Kingdom law. As explained in Chapter 4, the U.S. 

military does not possess wide discretionary powers in the administration of Hawaiian 

Kingdom law as it would otherwise have in the occupation of a State it is at war with. 

Hence, belligerent rights do not extend over territory of a neutral State, and the 

occupation of neutral territory for military purposes is an international wrongful act.177 

As a result, there exists a continued exploitation of Hawaiian territory for military 

purposes in willful disregard of the 1893 Cleveland-Lili`uokalani agreement of restoring 

the Hawaiian government de jure. In a neutral State, the Hague and Geneva conventions 

merely provide guidance for the establishment of a military government. 

 As per the 1893 Cleveland-Lili`uokalani agreement, the U.S. was obligated to 

restore the Hawaiian Kingdom government, but instead illegally occupied the Hawaiian 

Kingdom for military purposes during the Spanish-American War, and has remained in 

the Hawaiian Islands ever since. The failure to restore the Hawaiian Kingdom 

government constitutes a breach of an international obligation, as defined by the 

Responsibility of States for Internationally Wrongful Acts,178 and the breach of this 

international obligation by the U.S. has “a continuing character [that] extends over the 

entire period during which the act continues and remains not in conformity with the 
                                                
176 Hague Convention No. IV, October 18, 1907, Respecting the Laws and Customs of War on Land, 36 
U.S.Stat. 2277; Treaty Series 539; Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War, August 12, 1949, Treaties and Other International Acts Series, 3365. 
 
177 Hague Convention VI (1907), Rights and Duties of Neutral States, Article I.  
 
178 Id., Article 12. 
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international obligation.”179 The extended lapse of time has not affected, in the least, the 

international obligation of the U.S. under the Cleveland-Lili`uokalani agreement, despite 

over a century of non-compliance and prolonged occupation. More importantly, the U.S. 

“may not rely on the provisions of its internal law as justification for failure to comply 

with its obligation.”180 Preliminary to the restoration of the Hawaiian Kingdom 

government de jure, the U.S. must first abide by the international laws of occupation and 

administer the laws of the Hawaiian Kingdom. During this period of administration, 

diligent research will need to be carried out in order to provide a comprehensive plan for 

an effective transition. 

                                                
179 Id., Article 14(2). 
 
180 Id., Article 31(1). 
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CONCLUSION 
 

State sovereignty “is never held in suspense,”1 but is vested either in the State or 

in the successor State, and in the absence of any “valid demonstration of legal title, or 

sovereignty, on the part of the United States,” sovereignty, both external and internal, 

remains vested in the Hawaiian State. Therefore, despite the lapse of time, the 1893 

Cleveland-Lili`uokalani Agreement remains legally binding on the United States, and the 

continuity of the Hawaiian Kingdom as a sovereign State is grounded in the very same 

principles that the United States and every other State rely upon for their own legal 

existence. In other words, to deny Hawai`i’s sovereignty would be tantamount to denying 

the sovereignty of the United States and the entire system the world has come to know as 

international relations. And recalling U.S. Secretary of State Bayard’s frequently quoted 

1887 statement of the rule of law regarding the position of the United States and 

international obligations, he stated: 

If a government could set up its own municipal law as the final test of its 

international rights and obligations, then the rules of international law would be 

but the shadow of a name, and would afford not protection either to states or to 

individuals. It has been constantly maintained and also admitted by the 

Government of the United States that a Government can not appeal to its 

municipal regulations as an answer to demands for the fulfillment of international 

duties.2 

                                                
1 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 317 (1936). 
 
2 Secretary Bayard to Mr. Connery (November 1, 1887), Foreign Relations 751, 753. 
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 In this dissertation, the author has attempted to chart out the overarching themes 

that address the events of the overthrow in historical, legal and contemporary relevance. 

Through this narrative, it is undeniable that the United States government, through its 

agencies since 1893, has manipulated and obfuscated these events for its benefit over and 

above the rights of the Hawaiian Kingdom and its nationals under international law. 

Professor Kanalu Young, a Hawaiian historian at the University of Hawai`i at Manoa, 

argues that: 

American scholars developed a military occupation-based historiography 

predicated on their own misrepresentations of the indigenous and national 

Hawaiian pasts and their own last century of illegal control here. Selected 

nineteenth-century primary and secondary sources were then contoured to the 

needs of the occupier government apparatus to provide school children with 

knowledge that indoctrinated as it educated.3 

 It is crucial at this stage to continue this type of research so that eventually 

Hawai`i, and the world community at large, will have a clearer understanding of these 

historical events and the profound impact it has today. Rather than focusing attention on 

reconciling the present, resources and efforts should be redirected in order to develop and 

foster a reckoning of Hawai`i’s history—a reconciliation of the past. For Young, he 

advocates, “a context-based approach for the development of a body of publishable 

research that gives life and structure to a Hawaiian national consciousness and connects 

thereby to the theory of State continuity.”4 The challenge for other scholars and 

practitioners in the fields of political science, history and law is to distinguish between 

                                                
3 See Young’s Kuleana, supra note 10, at 32. 
 
4 Id., at 1. 
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the rule of law and the politics of power. Rigorous and diligent study into the Hawaiian-

American situation is not only warranted by the current legal and political challenges 

facing Native Hawaiians that the Akaka bill seeks to quell, it is a matter of what is right 

and just. The ramifications of this study cannot be underestimated, and its consequences 

are, no doubt, far-reaching.  They span from the political and legal to the social and 

economic venues situated in both the national and international levels. Therefore, in light 

of the severity of this needed research, analytical rigor is at the core and must not fall 

victim to political affiliations, partisanship or just plain bias. 

 




