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Nicoletti (20), weré adjourned and Committee I decided to put’ the

111/15,
10th Septenber 1945,
UNITED NATIONS -WAR mms ccw:rssxm, i)

Note on the Criminality of "Attempts to Denationalise the

Inhabitants of Occupied Territor
No - gtion Referred t
By MNr, E, l'b,

On 29th, August the Yugoslav ‘National Office- au‘bn:ltted to the
/ Commission the cha:rge No,14 34 against 24 Italian war criminals =~
‘accused of a larpge nmumber of cormon war crimes, €ele rurder, nassaores,
systematic terroriam, putting hostages to dea.th, ete,

Conmﬂ.ttcc Iat its nmeeting, held on 5t September 19#5, ‘decided
to put 20 out of the 24 accused persons on A, - The cases-of 4 of the
2 accused: Bettini (No.6), Inchiostri (7), Ciubelli (9) and
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q_uestion of law, relevant. to the case of these four persons, 'beforrc : st
the Legal Cwnittee (m) : : 7 sy

& o The four. persons nentioned are accused of the war crime mentioned

“in the list of war orimes amexed to Doc, C.l, para XII, "Attmnpts -to
Denntionaliae the Inhabitants of Occupied Territory." ;

The following pa.rticulars arc stated in the Yugoalav oha.rge No.
1434 about the four persons: "Apart from killing, deporting and . |
interning innocent persons, the Italians started a policy, on a vast
scale, of denationalisation, As a part of such a policy, they
started a system'of "re-education". of Yugoslav children, - This re-
education consisted of forbidding children to use-the Serbo-Croat
language, to sing Yugoslav .songs and forcing them to salute ina
fescist way, become merbers of the G.I,L. (Gioventu italiana del .
Littoria) and spend’a certain’'time in camps for "education," In all
these actions aimed at the denationalisation of Yugoslav children,
Dr, Binna took a very active part, He brought Italian teachers fron

Italy and posted them all over the province of ZADAR, = Amongst’ those
Itelian teachers +ho insistcd on the italianisation of Yugoslav

" children, BETTINI, Education Inspcctor and INCHIOSTRI, hcad-naster of a
secondary sciiool at SIEENIK ‘thok & praxi.ncnt pexrt. - Dr. Tulio NICOLETTI
Trustce Br Education at SIBENIK, and Edoardo CIUBELLI, Education
Inspector at ZADAR, were clso prcninently associated with this policy,
NICOLETTI organised special courscs for tcachers to lcarn Italian ond

Italian "methods" and he thrcedencd all those who would not attend the

courses, Dr, BIIMNA is also responsible for forbidding the cdition of
any newspaper printed in the Serbo-Croat language, and for forcing
Yugoslavs to hoist Italian flogs,™ It may be added that Prefetto
Binna, who is mentioned in the paragraph quoted, is accused -of a great
rmmber of other orimes, the character of which as war crimes is beyond
doubt and hec has, therefore, been put on A.

III. The opinion of Committce I both on thu principle to be applied in

deciding the cas¢  of these four persons, and on the application of
this principle to the particular facts of the case, was divided.. Some
rerbers of Corrdttee I expresscd;doubt whether what these four persons
were charged with, constituted war crimes, - One member of Cormittec I
pointed out that there rust be mede a distinction between violations
of International law on the onc hand and war crimes on the other,
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Only such acts should be trcated as war crimes as shocked the conscience
of hunanity,  Another mermber, on the other hand, cxpressed the opinion
that, as the Carmission had accepted: the atterpt to denationnlise the
inhobitants of occupicd territory as a wer crime (Appendix to Doc,l.

No, XII) it could not be denicd thaty in the present ‘casc, there was
p_rim facie evidcncc af‘ this cr.im

Without exprcasing an opinion of w o:m I vonture to placo before

. Camittee: IIT some ‘material which mdght be considored rclcvarrt for the
decision of tho qucstion. : ,_'.-« F

~In the rcport ({sub-corvittec, as adoptcd at the second unofficial
necoting of the United Nations War Crimes Cormission, held on the 2nd
Decerber 1943, (Doc C.1.) it was pointed out:. in paragraph 6 that "in
the opinion of the sub-cormittecc it will be better for:the Comxission
not to attenpt to draw up any list of war crimes which will tie the .
hands of the Govermments of the'United Notions," but it was soid in
paragraph 7 that "it w7ill be convenicnt, both to thc: Cormission a.nd to
the National Offices which will preparc the individual cases and
trensmit them to the Commission: that there should be a working list
enunerating the various headings under which war crimes: should be
grouped.” - The sub-cammittce went on to recomaend that the list framed
by the Responsibilities Commission of the 1919 Conférence should be
adopted by the Commission as the working list for the above purpose,
(Paragraph,9)  In poragraph 10 of the report, it was pointed out that
it would be necossary to add to this list ‘one. or two items which secrmed
to be inadequatcly covercd by the language cmployed in: framing the list,

‘Sirmltancously it was said that it would be necessary to disregard

certain items - such as No,21 - as these rcferrcd to ects which in the
prescnt war the forces of the United Nations have themselves been ;
obliged to ca:mit. :

According to pe.ragraph 12 of the revort, the advantage: of working, *
as far as.possible, on, the basis of the 1919 list is that of the. present
Axis powers, Italy and Japan were partics to its preparation and, so far
as the sub-comittee was awarc, Gormany had never questioned the :molu-
sion of any particular item in the list, Furthermorec it diminishes thc
risk of criticism on the ground that the Unitcd Nations are inventing
new war crimes after thecacts have been perpetrated. . It may be quotcd
in this conncetion that, at the meeting of the 2nd Decerbor 1943, Lord &
ATKIN considered the 1919 list of wer crimes to bc too long; scme of )
the offences contained in it would, in his opinion, have to be dropped.
The Corraission, however, oonsidered that for present purposes, no

.change should be made in the list,

From what has been said so far, it follows that the adoption of the
1919 1ist as thc working basis for the activities of this Cormission,
docs not constitute o binding decision on what to consider and what not
to consider a war crime, and that,:therefore, this Coamittee and the

-Carriission, .in deciding the present cose, mey proceed entirely unfettercd
» by what wes donc at the meeting of -2nd Decerber 1943,

The problen raised in this case goes to the root, not only of the
jurisdiction of thc United Nitions ‘ar Crimes Comzission, but of the
fundamental problems of delinguency in Intermational Law in general,

‘ The notion of an Intcrnational Crimc or of a2 crime in Intcrnational Law

has been controversial for a very long tine, It is interesting to
note that it is particularly the German literaturc on the subject which
holds that cvery contravention of International Lew amounts to an
International Crime; not only acts which are shocking from the moral
point of view arc under this doctrine International Crines, but also
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~-avery breach of . contract or dm-oémnf. This doctrine is particularly - :
uphcld by STRUFP in his book "Das v8lkerrechtliche Delikt, 1920", He 723

. says "VBkerrcchtliches Delikt ist cine von einen Staate ausgehande,

dic Rechte cines andoren Staztes vorlctzondc Hnndlung, die nur dann
abf staatliches Verschulden- zurllckzuftihren’ sein russ, wenn cin staat-

."accopted by other writers, FAUCHILLE distinguishcs betwomnn 3alits

VIL,.

intcrnationaux" and the breach of contractional obligations, - RIVIER,
Principes du droit dcs gens, 1896 soys: "Tout acto qui violc.un droit
cssenticl cst unc infraction au droit des gens, un crinmc au délit -
international," It is intcresting to note thot Rivier -speaks of tha
violation of an epcential right as ocmstituting an internctional crkae.

1

§

) ; ;g

liches Unterlasscn in Fracc stcht®, This definition has not been w2 ‘3
]

Tt is subnitted thut the fact that acts constituting what
corrcsponds to civilian wrongs (torts) and breach of contract werc, by
vriters on intcrnationcl law, put on the same footing as acts corres-
ponding to crimes in mnicipcl lawr, wes noinly duc to the fact thst,
until very rccent times, only States werc considercd to be subjocts of
International law.  This alleged naturc of the Law of Nations cxcluded
-the possibility of "punishing" a state for an international dclinguoncy

and of considering the latter in the light of a crime and lcd-to the
conclusion that . the only legalconscqucnces of international dclmquoncy
were such as crcate reparation of the moral ‘end material wrong done,

The equation of acts morally shocking with acts constituting merely
contravontions of contractual obligations was duc to the fact that cven
atrocious crimes led not to thc punishnent of the guilty individuel, -

‘but only to a clain. ag.inst thc State for rcpa.raﬁon and domagess ; |

co A Al stago in the development of Intcnmtionnl law which hes so
far:culminated in the conclusion of the Four-Power Agrcement, dated
8th jugust 1945, a doctrine which docs not distinguish bctmen crines
in the sensc of criminal law and merc civil or administrative wrongs
must be considercd obsolete in Internation.law to the same extent as
it has been obsolete in the runicipal law of civilised states for
hundreds of years., At o time when International Low assumes the
responsibility for punishing international crinmes, it is necessary to
estoblish a deliriitation between crimes inthe sense of eriminal law
and other illegel acts which, without constituting a crime, are mere
contraventions of customary or conventional Inpternation Lc.w. :

VIII, It may even be that it is necessary to draw this line of delimita-

tion betwecn punishable crimes on the one hand, and what may correspond
to civil wrongs and breach of contract on the other, straight across - . -
the facts described in the list appeided to Doc. C.1. - Professor H,
LAUTERP.CHT in his article ."The Law of Nations ond the Zunishment of
War Crimes" (British Year Book of International Lavz, 1944, page 58 and
following) hus hinted on this necessity of dlstinguls‘ung between
violations of rulcs of warforc and wol' crimes,  He says, inter aliaj

. " In pnrticular, does -every viplation of a -rule of warfare constitute

o wexr crime? It appears that, in this matter, textbook writers and,

occesionally, military mnu..ls and official pronouncercnts have crrcd
on the side of comprehensiveness,  They nmnke no attemot to distinguish
between viol~cions of rules of warfare and wer crimes, The Cormission
on Respcnsibilities set up by the Paris Confercnce in 1919 included
vnder the list of charges of wor crimes such acts as "usurpation of
sogercignty during military occupation", "attcmpts to den~tionalize
the inhnbitants of occupiecd tcrritory", "confiscation of property",
‘txaction of illcgitimate or cxhorbltant contributions and rcq\rlsit:.ons 5
"Debasenent of the currcncy and issuc of spurious currency", "imposition
of collective penaltics®, and "wanton destructionof rchgmus, charitoble,
cducational and historic buildings and monuments," In view of the com-
prehensivences of this list it is in the nature of an’anti-clinax to
notc that thc mmber of persons whose delivery the Allied States
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-eriminels after the first World War was the cxtent of: the list of
. between violetions of internationsl low ond vor crimes in thc more

,ruthless disrcgard of -the sanctity of humon life and personclity, or
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oventuslly dervnded was inconsidersble, It is possible that onc of the
reasons for the feilure to give effcct to the decision to prosecute war

offences &s adopted by the Confercnce end the cbsence of a distinction

restricted sense of the: term.,.."

M It must be a matter, for scerious considcn.ticn to wha.t oxtcnt an
attompt to penalise by crininel prosccution at the hand of the victorious
belligerent all and sundry breeches of the law of war nmay tend to blur ‘
the ermphasis vhich must be placed on the punishrent of war crimes proper
in the limited sense of the term, Thesc nay be defined as such -
offences ageinst the 1low of wor as cre criminel in the ordinary and
occepted scnse of fundamental rules of warfarc.and of ‘general principles
of criminal less by rcason. of their heinousness, their brutality, their

their wanton interfercnce with rights or property unrcla.te_d to reasonably
conceived requircments of military neccssity, - There is room for the

view that the punishrent of war crimes by the victorious belligement

ought to be limited to offences of this noture - offences which, on any ~
rcesonable assunption rust be rcg..rdcd o8 condemned by the comon _ N
conscience of nmankind...."

" The task of defining, fron this point of view, thc scopc of:
violations of the laws of war which ought to fall within the purview of .
punishnent by the victorious-belligerent is one of considerable difficulty’ . 3
A seertingly adninistrative act of a politiesl mature, like deportetion or '
scgregation of large sections of the population of thc occupied territory,
nay, in its effects upon human life and in the cruclty of its exccution,
be indistinguishable from the cormon crime of deliberate murder, ~ But it
is a task which ought to be attaapted. - The result of the diffcrentiation
thus cstablished betwecen the two catepgories of violations of the law of
war would not necessarily be to render immne from punishnent or from the
duty of compensation the -less heinious menifestations of lawlessness...."

. " Pilloge, plurdcr and arbitrary destmction of private and public
property may, in their effects, be no less crucl znd deserving of punish-
rment than acts of personsl violence.  There moy, in effect, be little -
@iffercnce between executing a pcrson and condemning him to o slow death =,
of starvation and exposurc by dcpnvmg hin of shelter and means of &)y
sustenance, "

X, It will be noted that Profcssor Lautcrpacht does not purpert to lay

down existing rules of International law, On the contrary, he proposes,
o matter of policy, to restrict the procedure aprlied to the pums}mcnt
of war crimes, to such.acts and omissions as arc pot only illegal but, in
cddition, shock thc conscicnee of mankind, It is o matter left to thc
discretion of the United Notions in r~cneral =nd to the Govermrents repre-
scntod cn the United Nations Viar Crircs Cormicnion in porticulor to ndopt
or to rejeet Profounor Lratcerpacht's view, whiech, as has been pointed out,

was also shered by Lord Atld.n in Dcccn'bcr 1943,
2y Com:.ttce III should sce its way towards adopting “rofes..or

La.ut\.rpacht s distinction for thc purposcs of the work of the United
Netions Wor Crimes Cormission, the further question would arisc, viz,
where to draswr the line and try to dlsting\ush the mere contravention of
rules of International law from war crimes in the narrower sense. The
problen bccumes particularly acute in such matters as "dcbascment of
currcncy", (scc.Doc. I/22) or "attorpts to dcn._t:.on..lise the population'
or "usm tion of sow.roignty"
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. the affirmntive, the further question ariscs, viz, whether the rules of

et

“obedicnce to the constitutional situntion brought ebout in this way, we

It is submitted that the following considerations would, perheps,
be relevant vhenattempts ore made to distinguish wer erimes proper fron
nerc contraventions of rules of Intcrnations law, (&) First it is
necessary to ascertain vhether the act in question constitutcs, quitc .
apart from all considerations of Intcrnotional lav and legitimote
varfarc, o criminal offence, (b) If the question put under (a) is
cnswered in’the negative, the casc is at on cnd, If it is answered in

International law afford to the perpetrator of the act imrunity ‘fron
his eriminal licbility, c.g. whether the act be cmuscd as an act of
lcgitimate warfarc, or os en act falling within the lawvful authority of
a belligerent occupant, If the activitics arc not covered by.the rules
of Intcrnational law as to warfarc or belligerent occupation, thc casc
for the - cr:l.nirm dicbility of the perpctrator is made out,

i B Bt i o T Vv B A W Y T Al A

If for instancc, the authorities of the occupe.nt illegally deolnre
~ the annexntion of certein territory and the inhabitants of the occupied it
territory are imprizoned or put to death only because of their dis- i

have, opplying what has been said in the precceding paragraph, to:
consider whether the particular imprisomment or shooting s such’
constitutes an offcnce, irrcspective of questions of International law,
The .answer to this question is obvicusly in the_.affirmetiyc, the acts
constitute either falsc imprisonment or honicidc ‘as-the casc my be,
We then proceced to examine.whether internationsl lnw offords any
defence for this behavio“xr of an-accused person, ond; finding that the
illegal enncxation is outside the legitimate scope of the activities
of belligercnt occupents, we come necessarily to the conclusion that
there is  prima fac:.c evidence that a war crime ho.s 'bccn conrd.tted.

In the casc of‘b.ttmpta st sm:.t:.onlisutlon“ we have to
consider whether acts, such as depriving Yugoslav &hildren of ‘the . 4 ‘
possibility of being. ecducated in the Scrbo-Croat language, or -corpelling N
Yugoslav children to receive instruction only in a foreigh language, : ' ;
constitutc criminal offences, The answer to this question will, in
Ly opinion,min]y éepend on the positive runicipal .lew applicable "to
the case, There are a great many rmnicipzl.legal orders which protect
the population ageinst denationalisation, inter zlie, by declaring acts
aeining at such denationalisation criminal offences, But even in such -
lcgel orders as do not contain specicl criminal senctions agoinst acts
of denctionalisation, such activities will more often than not be crimi-
nzl under general provisions prohibiting and punishing violence,
blackmail, nenices, and similar offecnces. 4

It is subm:l.tted that co.ch case will hawvc to be judged on its own
merits, The "denntionalisatidn" may be cither effected or accarpenied {

_by acts on the part of the occupying authorities, which arc eriminal !

sc. There may, on the other hand, exist circumstonces vhich do
not et the ectivities appear criminel, though they, no doubt, are
illegal. An exarple of the lattor typc of "atterpts at dcmtiomlisa—
tion may .exist where the occupction authorities do not close the :
existing schools and do not prevent perents from sending their children
to them cither by actual violence, or by threat, but vhere they try to
bribe perents into sending children to schools instituted by the
occupant by offcnnu various advantages, like better school ncals,
clothing, cte,

In the present case it wouwld secm neccssaxry to ask the Yugoslav
National Office for firther particulars both vith regard to the actual
ficts and with regar? to the municipal law to be applied., The result
will probably be that at lecast certain acts of denationalisation of
inhabitants of occupicd territory comiitted by some of the accused,

constitute 2 criminal offence, This being so, the second cucstion
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. arises whother the criminality is cancelled by provisions of
Internntiona lav,  This question rmst obviously be answered in the

= ncgative, because the Hague' Reguletions definitely forbid such -
r interforencce on the part of the occupant, :

: It is tho cduty of bclligerent occupants to respect, unless obsolutely
prevented, the laws in force in the country (Art, 43 of the Hegue

] i Regulations), Inter alia, ferily honour and rights and individual life

: .~ “rmmst bc rcspected (Art; 46). The right of o child to bo educated in his
om native language fells certainly within the rights protected by
Article 46 ("individual 1ife"). . Under Arti56, tho property of

' institutions dedicated to cducation is priviloged, If thc Hague
Reguletions afford purticuler protcction to school 'builg%s. it is
certainly not too much to say that they thercby elso protcction
for whet is going to bc donc within thosc protected buildings, It
would certainly be a misteken intcrpretation of the Hogue Regulations
to supposc that while the use of Yugoslav school buildings - for
Yugoslav children is safc-guarded, it should be left to the unfcttered

discretion of the occupant to mpie.co Yugoslav cducetion by Itelian
ecducation, : ; 2 %2 2

? - . Y,
It is thc rationsle of irt., 56 to protect spiritusl values, And
in order to afford this protection to spiritusl values thc provision
protects the property of institutions dedicated to public worship,
cherity, cducation, scicnce  end art os a'meons to 2 certein end:  to
- meke public worship, charity, cducation, science 'and ort possible even
- under belligercnt occupation, = If the belligerent occupont rust not
confiscate, seis:, destroy, or wilfully demage the property of
cducationnl institutions, he is the less cntitled to interfore with the
“spiritual and intellectual lifc of the schools, the only possible 4
}egitimte exception being considerations of the safety of the occupying :
orces, ¢ : ’

XII. _ What has been said so far concerns the problem as a-general
proposition only, It is a diffcrent question to decide to vwhot extent
there is in thc charge No., 143k o prima facie case apgainst the four
persons whosce listing is proposcd by the Yugoslav National Office,

In the céasc of Nicoletti (No,20) who is described as Educational
Trustec, it apsears that he wes a kind of Cammissioner in chargeof the oy
adninistration and Italianisation of thc schools in the distriect, In T
his casc it secms to be conceivable to fasten upon him the individual :
responsibility for the whole Itelianisition scheme, The case of the

three other prrpons who were mainly. teaching personnel, secns prima
facic to be different, 3 :

-
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