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UNITED NATIONS WAR GRIMES CCfefrllSSICN.

Note on the C rim inality  of "Attempts to  D enationalise th e  
In h ab itan ts  o f Occupied T e rr ito ry ” (Appendix to  D oc.C .l, • 
No, XI3?) -  Question R eferred to  Coimtttee I I I  by Coroattee I ,

By Mr. E. Schwelb.

On 29th. August, the Yugoslav N ational O ffice subm itted to  th e  
Commission the chargc No, 14-34- a g a in s t 24- I t a l i a n  war c rim in a ls  
accused of a la rg e  number o f comon war crim es, e ,g , murder, m assacres, 
system atic te rro rism , p u ttin g  hostages to  death , e tc ,  ♦

Committee I  a t  i t s  m eeting, h e ld  on 5th  September 194-5# decided 
to  pu t 20 out of the 24- accused persons on A, The cases o f 4- of the 
24- accused: B e ttin i (No,6) ,  Inchio3t r i  ( 7) ,  GLubelli (9 ) and 
N ic o le tti  (2 0 ), ra re  adjourned and Conraitteo I  decided to  p u t the 
question  of law, re le v an t, to  th e  case of these  fo u r persons,' before 
th£  Legal Committee ( m )  * • '*

The fo u r persons mentioned are  accused o f th e  war crime mentioned 
in  the l i s t  of war crimes am exed to  Doc, C .l ,  para  X II, "Attempts to  

D enationalise  the In h ab itan ts  of Occupied T e r r i to ry ,11

The follow ing p a r t ic u la r s  a rc  s ta te d  in  th e  Yugoslav charge No.
14-34 about the  fo u r persons: "Apart from k i l l in g ,  deporting  and 
in te rn in g  innocent persons, th e  I ta l ia n s  s ta r te d  a  p o lic y , on a v a s t 
s c a le , of d e n a tio n a lisa tio n . As a  p a r t  o f such a  p o lic y , they 
s ta r te d  a system o f "re-education" o f Yugoslav ch ild ren , • This r e ­
education co n sis ted  of fo rb idding  ch ild ren  to  use -the Serbo-Croat 
language, to  sing  Yugoslav -songs and fo rc in g  them to  sa lu te  i n  a  
f a s c i s t  way, become members of the G .I.L . (Gioventu i t a l i a n a  de l 
L i t to r ia )  and spend 'a c e r ta in  time in  camps f o r  ‘'education ."  In  a l l  
these ac tions aimed a t  the d en a tio n a lisa tio n  o f .Yugoslav c h ild re n ,
Dr, Binna took a  very a c tiv e  p a r t ,  Kb brought I t a l i a n  teachers from 
I ta ly  and posted  them a l l  over the province o f ZADAR, Amongst' those
I ta l ia n  teachers ~;ho in s is te d  on the  i t a l i a n is a t io n  of Yugoslav 
ch ild ren , BETTINI, Education In specto r and INCHIOSTRI, head-m aster of a 
secondary school a t  SIH3NIK t  jok a  prominent p e r t .  Dr. Tulio NICOISTTI 
Trustee ibr Education a t  SIEEN3K, and Edoardo CIUBELLI, Education 
In specto r a t  ZADAR, were cJLco prominently a sso c ia ted  w ith  th is  p o licy , 
NICOLETTI organised sp ec ia l courses f o r  tcachers  to  le a rn  I t a l i a n  and 
I ta l i a n  "methods" and he th ro a te rcd  a l l  thoso who would not a tten d  the 
courses. Dr, BÍNNA i s  a lso  responsib le  f o r  fo rb idd ing  the e d i tio n  of 
ary  newspaper p r in te d  in  the  Serbo-Croat language, and fo r  fo rc in g  
Yugoslavs to  h o is t  I t a l i a n  flags,"*  I t  may be added th a t  P re fe tto  
Binnaj vdio i s  mentioned in  the paragraph quoted, i s  accused of a  g rea t 
number of o the r o rin e s , the ch a rac te r o f vidlch as war crim es i s  boyond 
doubt and ho has, th e re fo re , been pu t on A,

The opinion o f Committee I  both on thu p r in c ip le  to  be app lied  in  
deciding the cast o f these fou r persons, and on the ap p lica tio n  of 

th is  p r in c ip le  to  the p a r t ic u la r  f a c ts  of the case , was d iv ided . Some 
members o f Comnittee I  expressed doubt whether what these fo u r persons 
were charged w ith , c o n s titu te d  war crim es. One member of Committee I  
po in ted  out th a t  th e re  must be made a  d is t in c t io n  between v io la tio n s  
of In te rn a tio n a l law on the one hand and war crim es on the  o th e r.
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Only such a c ts  should he trea ted , as war crimcs as shocked the conscience 
of humanity. Another member, on the o th e r hand, expressed the opinion 
th a t ,  as tho Commission had accepted the attem pt to  d en a tio n a lise  the 
in h a b itan ts  of occupied te r r i to r y  as a war crime (Appendix to  D oc.l,
No. X II) i t  could not be denied that,- in  the p resen t case , th e re  was 
p rin a  fac ie . evidence of th is  crime,

IV, Without expressing an opinion of qy own, I'.ven ture to  placo before
Committee I I I  some m a te ria l which might be considered re le v an t fo r  the 
decision  of tho question,* “ .'U{-

th© * vV, In  the  re p o rt of/' sub -co ixu ttoc , as adopted a t  tho second u n o ff ic ia l  
mooting of the United Nations War Crlncs Commission, held  on the 2nd 
December 1943, (Doc C . l .)  i t  was poin ted  out- in  paragraph 6 th a t  " in

tho opinion of the sub-ccm nittcc i t  w ill  be b e t te r  f o r  the Cccm ssion 
not to  attem pt -to draw up any l i s t  of war crimes which w ill  t i e  the

• hands of the Governments of th e ‘U nited N ations,"  bu t i t  was sa id  in  
paragraph 7 th a t  " i t  w il l  be convenient, both  to  the Commission and  to  
the N ational O ffices which w il l  prepare the in d iv id u a l cases and • 
transm it them to  the  Commission th a t th e re  should he a  working l i s t ,
enumerating the various headings under which war crimes should be 

grouped." The sub-commit toe wont on to  recommend th a t the l i s t  framed
, ' by the R e sp o n s ib ilitie s  Corsnission o f the  1919 Conference should he 

adopted by the Commission as the working l i s t  fo r  tho above purpose, 
(P a rag rap h ^ ) In  paragraph 10 of the re p o r t ,  i t  was po in ted  out th a t 
i t  would be necossary to  add to  th i3  l i s t  one or tro  item s which seemed 
to  be inadequately  covered by tho language employed in  framing the l i s t *  
Simultaneously i t  was sa id  th a t i t  7/ould be necessary to  d is reg a rd  
c e r ta in  item s -  such as No, 21 -  as these  re fe r re d  to  u s ts  which in  the 
p resen t war the forco3 of the  U nited Nations have themselves been 
obliged to  commit,

•’ According to  paragraph 12 o f the re p o r t ,  the advantage of w ork ing ,' 
a s  f a r  a s .p o s s ib le , on .the  b a s is  of the 1919 l i s t  i s  th a t  of the p resen t 
Axi3 powers, I ta ly  and Japan were p a r t ie s  to  i t s  p rep ara tio n  and, so f a r  
as the sub-coranittce was aware, Germany had never questioned the in c lu ­
sion  of any p a r t ic u la r  item  in  th e  l i s t .  Furthermore i t  dim inishes the 
r i s k  of c r i t ic is m  on the ground th a t  the U nited Nations a re  inventing  
new war crim es a f t e r  the acts have been p o rp e tra ted , ■ I t  may be quoted 
in  th is  connection th a t ,  a t  tho meeting of the 2nd DecerJber 1943, Lord 
ATKIN considered the 1919 l i s t  of war crim es to  bo too longj some of 
the offences contained in  i t  would, in  h is  opinion, have to  be dropped. 
The Ccmmission, however, considered th a t  fo r  p resen t purposes, no 
change should bo made in  tho l i 3 t .

From what has been sa id  so far., i t  follow s th a t  the adoption o f the 
1919 l i s t  as the working b a s is  fo r  the a c t iv i t i e s  of th i s  Commission, 
docs not c o n s titu te  a b inding  d ec ision  on what to  consider and what not 
to  consider a  war crim e, and th a t ,  • th e re fo re , th i s  ComLttcc and the 
C am ission , in  deciding the p resen t case , may proceed e n t ire ly  u n fe tte re d

• by what was done a t  tho meeting of -2nd December 1943*

VI, The problem ra is e d  in  th is  case goes to  the ro o t ,  no t only of the 
ju r is d ic t io n  of the United Nations 7*ar Crimes Commission, b u t of the 
fundamental problems of delinquency in  In te rn a tio n a l Law in  general,

• Tho notion  of an In te rn a tio n a l Crime or of a crime in  In te rn a tio n a l Law 
has been co n tro v e rs ia l fo r  a very  long tim e. I t  i s  in te re s t in g  to  
note th a t  i t  i s  p a r t ic u la r ly  the German l i t e r a tu r e  on the su b jec t which 
holds th a t  every con traven tion  of In te rn a tio n a l Law amounts to  an

In te rn a tio n a l Crime: not only a c ts  which ere  shocking from the moral 
p o in t of view are  under th is  d octrine  In te rn a tio n a l Crimes, bu t al30
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» * , ; • 
every breach of c o n tra c t or agreement. Thi3 doc trinc  i s  p a r t ic u la r ly  • 
upheld by STRUPP in  h is  book "Dos v S lk errech tlich c  D e lik t, 1920". He 

. soys "V Skcrrcchtlichos D clik t i s t  cine von eincn S taa tc  ausgebonde, 
d ie  Rcchtc eincs andorcri S taa tcs  vcrle tzcnde Hon¿lung, d ie  nur dann 
auf o taa tlich eo  Vcrschuldcn zurtlckzuflihrcn" se in  muss, wenn o in  s ta a t -  
lic h c s  U ntcrlassori in  P rarc  s tc h t" .  This d e f in i tio n  has not been .

. • •' accepted by o ther -w riters. EAUCHILLS d is tin g u ish es  between “d d l i ts
in tcm atio n au x “ and the breach of co n tra c tio n a l o b lig a tio n s . RTVJLUk, 
P rincipo3 du d ro i t  dcs gens, I 896, says: "Tout acto qui v io lc  un d ro i t  
c s s e n tie l  ca t une in f ra c tio n  au d ro i t  des gens, un crime au d d l i t  
in te rn a tio n a l,"  I t  i s  in te re s t in g  to  note th a t  R iv ic r speaks of the  
v io la tio n  of an e s s e n tia l  r ip h t  ao c o n s titu tin g  an in te rn a tio n a l c r ip e .

V II. I t  i s  subm itted th a t  the f a c t  th a t  a c ts  c o n s titu tin g  what
corresponds to  c iv i l i a n  wrongs ( to r t s )  and brcacli of co n tra c t were, by 
w rite rs  on in te rn a tio n a l law, pu t on the sane fo o tin g  as a c ts  c o rre s ­
ponding to  crimes in  m unicipal law, was mainly .due to  the f a c t  th a t ,  
u n t i l  very recen t tim es, only S ta te s  v/ere considered to  be su b jec ts  of 
Internationa}. law. This a lleg ed  na tu re  of the Law o f Nations cxcludcd 
the p o s s ib i l i ty  of "punishing" a s ta te  fo r  on in te rn a tio n a l delinquency 

and of considering the l a t t e r ,  in  th e  l ig h t  o f a c rin e  and led- to  the  
conclusion t h a t . the  only le^alconscqucnces o f in te rn a tio n a l  delinquency 
were such as c re a te  rep a ra tio n  o f the moral and m a te ria l wrong done.

The equation  of a c ts  m orally shocking w ith  a c ts  c o n s titu tin g  merely 
contraventions of co n trac tu a l ob lig a tio n s  was due to  the f a c t  th a t  even 
a tro c io u s  c r in c 3 le d  not to  the punislincnt of the g u il ty  in d iv id u a l,

• bu t only to  a  claim  • ag a in s t the S ta te  fo r  re p a ra tio n  and danages.

At a  stage in  the development of In te rn a tio n a l law which has so 
fo r  cu ln in a ted  in  the conclusion of the Four-Power Agreement, dated  
8th  iiugust 19451 a  doctrine  which docs no t d is tin g u ish  between c rin e s  
in  the sense of c rim inal law and mere c iv i l  o r ad m in is tra tiv e  wrongs 
must bo considered obso lete  in  In tc m a tio n  • law to  the same ex ten t as 
i t  has been obsolete  in  the m unicipal law o f c iv i l i s e d  s ta te s  fo r  
hundreds o f y e a rs . At a time when In te rn a tio n a l Law assumes the 
re s p o n s ib il i ty  fo r  punishing in te rn a tio n a l c r in e s ,  i t  i s  necessary to  
e s ta b l is h  a d e lim ita tio n  between crimes in  the- sense of crim inal law 
and o th e r i l l e g a l  a c ts  which, w ithout c o n s titu tin g  a  crim e, are  mere 
contraventions of customary or conventional I nte m a tio n  Law.

V U I, I t  nay even be th a t i t  i s  necessary to  draw th is  l in e  o f d e lim ita ­
t io n  between punishable c rin e s  on the one hand, and what may correspond 
to  c i v i l  wrongs and breach o f co n tra c t on the  o th e r, s t r a ig h t  aciross . . • 
the f a c ts  described  in  th e  l i s t  appended to  Doc. C .l .  P ro fesso r H. 
LAUTDRRuCHT in  h is  a r tic le ."T h e  Law of.N ations and the Punishment of 
War Crines" (B r i t is h  Year Book o f in te rn a tio n a l Law, 1944, page 58 and 
follow ing) has h in ted  on th is  n ecess ity  o f d is tin g u ish in g  between 
v io la tio n s  of ru le s  of w arfare and wai* c r in e s . He savs.- i n t e r  a l ia :

. " in  p a r t i c u la r ,  docs every v io la tio n  o f a  ru le  of warfare c o n s ti tu te  
a  war crime? I t  appears th a t ,  in  th i s  m a tte r, textbook w rite rs  and, 

o ccasionally , m ilita ry  manuals and o f f ic i a l  pronouncements have e rred  
on the s id e  of comprehensiveness. They make no attem pt to  d is tin g u ish  
between v io l'.c io n s  o f ru le s  of w arfare anil war crim es. The Commission 
on R e sp c n s ib ilit ie s  s e t  up by the  P a r i3 Conference in  1919 included 
under the l i s t  of charges of war crimes such a c ts  as "usurpation  of 
sogereignty  during m ilita ry  occupation", "attem pts to  denationalize  
the in h a b itan ts  of occupied te r r i to r y " ,  "co n fisca tio n  of p ro p erty " , 
'bxaction o f i l le g i t im a te  o r cxhorb itan t co n trib u tio n s  and re q u is i t io n s " ,  
"Debasement of the currency and issu e  of spurious currency", "im position  
of c o lle c tiv e  p e n a l tie s 11, an! "wanton d cs tru c tio n o f r e l ig io u s ,- c h a ritab le  
educational and h is to r ic  b u ild in g s and monuments." In  view of the  com­
prehensiveness o f th is  l i s t  i t  i s  in  the nature o f an an ti-c lim ax  to  
note th a t  the number of persons whose de livery  the A llied  S ta tes
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even tually  dcmndcd was in co n sid c rrb le , I t  i s  p ossib le  th a t one o f the 
reasons fo r  the f a i lu r e  to  g ive .e ffec t to  the decision  to  prosecute war

• crim inals a f te r  the f i r s t  World War was the cx ton t of the  l i s t  of 
offences as adopted by the Conforcncc and the absence of a d is t in c tio n  

. between v io la tio n s  of in te rn a tio n a l lav/ and v/ar c r in e s  in  the moro 
r e s t r i c te d  sense of the t e r n . . . , "

•" I t.  must be a m a tte r ,fo r  serious co n sid era tio n  to  what ex ten t an 
attem pt to  pcnaliso  by crim inal p rosecu tion  a t  the hand of th e  v ic to rio u s  
b e ll ig e re n t  a l l  and sundry breaches of the  law of v/ar nry tend to  b lu r  
the  emphasis which nust be p laced  on the punishncnt o f war criracs proper 
in  the l i n i t e d  sense of the te rn . These nay be defined  as such 
offcnees ag a in s t the law of war as are  c rim inal in  the ord inary  and 
accoptcd sense of fundamental ru le s  of w arfare and of general p r in c ip le s  
of crim inal lav/ by reason of th e i r  hcinousnes3, th e i r  b r u ta l i ty ,  th e i r  

.ru th le s s  d isregard  of the o a n c tity  of human l i f e  and p e rso n a lity , o r 
th e i r  wanton in te rfe ren ce  w ith  r ig h ts  o r p roperty  u n re la ted  to  reasonably 
conceived requirem ents of m ili ta ry  n ece ss ity . There i s  roon f o r  the 
view th a t  the punishment of war crimes by the v ic to rio u s  b e llig e n e n t 
ought to  be lim ited  to  offences o f th i s  natu re -  offcnces which, on any 
reasonable assumption must be regarded as condemned by the conrcon 
conscience of m ank ind ,,,,"

" The ta sk  o f d e fin in g , from th i s  p o in t of view, the scopo of- 
v io la tio n s  of the  laws of war which ought to  f a l l  w ith in  the purview of 
punishment by the v ic to r io u s  b e l lig e re n t i s  one o f considerable d i f f i c u l ty ’ 
A seemingly adm in istra tive  a c t of a  p o l i t i c a l  n a tu re , l ik e  depo rta tion  o r 
seg regation  of la rg e  sec tio n s  of the population  of the occupied te r r i to r y ,  
may, in  i t s  e f fe c ts  upon human l i f e  and in  the c ru e lty  of i t 3  execution, 
be in d is tin g u ish ab le  from the comnon crime o f d e lib e ra te  murder. But i t  
i s  a  ta sk  which ought to  be attem pted. The r e s u l t  o f the  d if f e re n tia t io n  
thus e s ta b lish e d  between the two ca teg o rie s  of v io la tio n s  o f the law o f 
war would not n ecessa rily  be to  render irraine from punishment or from the 
duty of compensation th e 'l e s s  hein ious m an ifesta tions o f la w le s s n e s s ,, , ,"  .

" P il la g e , plunder and a rb i t r a ry  d e s tru c tio n  o f p r iv a te  and public  
p roperty  may, in  th e i r  e f f e c t s ,  be no le s s  c ru e l end deserving o f punish­
ment then a c ts  o f personal v io lence . There mey, in  e f f e c t ,  be l i t t l e  * 
d iffe ren ce  between executing a person and condemning him to  a  slow death 
of s ta rv a tio n  and exposure by depriv ing him of s h e lte r  and means of 
sustenance. "

IXf I t  w il l  be noted th a t P ro fesso r Lautcrpacht does not pu rpo rt to  luy  
down e x is tin g  ru le s  of In te rn a tio n a l law. On the co n tra ry , he proposes, 
as a m atter o f p o licy , to  r e s t r i c t  the procedure app lied  to  the punishncnt 
of war crim es, to  such a c ts  and omispions as a re  not only i l l e g a l  b u t, in  
ad d itio n , shock the conscience of mankind. I t  i s  a m atter l e f t  to  the 
d isc re tio n  of the U nited Nations i n  .ronural and to  the  Government's re p re ­
sented  cn th e  U nited N ations VTor C rirxs C cm iasion in  p a r t ic u la r  to  adopt 
o r to  r e je c t  P r o f e s o r  Lr.utorpacht’n view, which, as has been po in ted  o u t, 
was a lso  shared "by Lord A tkin in  December 1943*

• I f  Committee I I I  should see i t s  way towards adopting P ro fesso r 
L autcrpacht1s d is t in c tio n  fo r  the purposes of the work of the U nited 
Nations W.x Crimes Commission, the f u r th e r  question  would a r is e ,  v iz , 
where to  draw the lin e  and t r y  to d is tin g u ish  the more con traven tion  of 
ru le s  of In tp m a tio n a l law from war crimes in  the narrower sense. The 
problem bocones p a r t ic u la r ly  acute in  sucVi n a t te r s  as "debasement of 
currency", (sco.Doc, 1/22) o r  "attem pts to  d en a tio n a lise  the  population11 
o r "usurpation  of sovereign ty".
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I t  i s  subm itted th a t the fo llow ing considera tions T/cuLd, perhaps, 
be re le v an t v;hcn attempts a rc  made to  d is tin g u ish  war crimes proper from 
mere contraventions o f ru lo s  of In te rn a tio n a  law. (a )  F i r s t  i t  i s  
necessary to  a sc e r ta in  whether the a c t in  question  c o n s ti tu te s ,  qu ite  « 
a p a r t from a l l  considera tions of In te rn a tio n a l la ’« and le g itim a te  
w arfare , a  crim inal o ffence. (b) I f  the question  ¿jut under (a )  i s  
answered in  the  negative , the ease i s  a t  an end. I f  i t  i s  answered in  
tho a ffirm a tiv e , the fu r th e r  question  a r is e s ,  v iz , whether the ru le s  of 
In te rn a tio n a l law a ffo rd  to  the p e rp e tra to r  of the a c t inrcunity from 
h is  crim inal l i a b i l i t y ,  e .g . whether the a c t  be excused as  an a c t  of 
le g itim a te  w arfare , or a 3 an a c t  f a l l in g  w ith in  the law ful a u th o rity  o f 
a b e l l ig e re n t  occupant. I f  tho a c t iv i t i e s  arc  not covered by the ru le s  
o f In te rn a tio n a l law as to  w arfare  or b e l l ig e re n t  occupation, the ease 
fo r  the crim inal - l ia b i l i ty  of the p e rp e tra to r  i s  made ou t.

I f ,  fo r  in s ta n ce , the a u th o r i t ie s  of the occupant i l l e g a l ly  declare 
the annexation of c e r ta in  te r r i to r y  and the in h a b ita n ts  of the occupied 
te r r i to r y  a r e ' im prisoned. or pu t to  death only because of th e i r  d is -  
obedionce to  tho c o n s ti tu tio n a l s itu a tio n 'b ro u g h t abou t-in  th i s  way, we 
have, applying what has been sa id  in  the proceeding paragraph, to  
consider whether the p a r t ic u la r  imprisonment or shooting /s  such 
c o n s ti tu te s  on o ffence, ir re s p e c tiv e  o f questions of In te rn a tio n a l law.
The answer to  th is  question  i s  obviously in  th e^a ffirm a tiy c , the  a c ts  
c o n s titu te  e i th e r  fa ls e  imprisonment o r homicide, as the case  may be.
We then proceed to  examine whether in te rn a tio n a l law a ffo rd s  any 
defence fo r  th is  behaviour of an accused person, and, fin d in g  th a t  the 
i l l e g a l  annexation i s  outside the le g itim a te  scope of the  a c t iv i t i e s  
of b e l l ig e re n t  occupants, we come n ece ssa rily  to  the conclusion th a t 
th e re  i s  prima fa c ie  evidence th a t  a war crime has been committed.

In  the ccue of a tte m p ts  * t  'n a tio n a lis a tio n " , we have to  
consider whether a c ts ,  such as depriv ing Yugoslav ch ild ren  of the 
p o s s ib i l i ty  of being educated in  the Serbo-Croat language, or compelling 
Yugoslav ch ild ren  to  rece ive  in s tru c tio n  only in  a  fo re ig h  language, . 
c o n s ti tu te  c rim inal o ffences. The answer to  th i s  question  w il l ,  in  
my opinion, mainly depend on the p o s itiv e  m unicipal «law app licab le  to  
the case . There are a  g re a t many m unicipal•le g a l o rders which p ro tc c t 
tho popula tion  ag a in st d e n a tio n a lisa tio n , in te r  a l i a , by dec laring  a c ts  
aiming a t  such d e n a tio n a lisa tio n  criminal, o ffences. But even in  such * 
le g a l o rders as do not con tain  sp e c ia l c rim inal sanctions ag a in st a c ts  
of d e n a tio n a lisa tio n , ouch a c t iv i t i e s  w ill more o ften  than  not be crim i­
nal under general p rov isions p ro h ib itin g  and punishing v io lence , 
b lackm ail, menaces, and s im ila r  o ffence3.

I t  i s  subm itted th a t  each case » /ill have to  be judged on i t s  own 
m erits . The "d en a tio n a lisa tio n "  may be e i th e r  e ffec ted  o r accompanied 
by a c ts  on the p a r t  of the occupying a u th o r i t ie s ,  vrfiich arc crim inal 
p er sc. There may, on the o the r hand, e x is t  circum stances r/hich do
not l e t  the a c t iv i t i e s  appear c rim in a l, though they , no doubt, are  
i l l e g a l .  An example of the  l a t t  r  type of "attem pts a t  d en a tio n a lisa ­
t io n  may e x is t  where the occupation a u th o r i t ie s  do no t c lose  the 
e x is t in g  schools and do not prevent paren ts  from sending th e i r  c h ild re n  
to  them c i th e r  by ac tu a l v io len ce , o r by th r e a t ,  bu t v/here they try  to  
b rib e  paren ts  in to  sending ch ild ren  to  schools in s t i tu te d  by the 
occupant by o ffe rin g  various advantages, l ik e  b e t te r  school meals, 
c lo th in g , e tc .

In  the p resen t case i t  would seem necessary to  ask the Yugoslav 
N ational O ffice fo r  fu r th e r  p a r t ic u la r s  both  w ith regard  to  the a c tu a l 
fects and w ith regard  to  the m unicipal law to  be app lied . The r e s u l t  
w ill  probably be th a t  a t  le a s t  c e r ta in  a c ts  of d en a tio n a lisa tio n  of 
in h a b ita n ts  of occupied t e r r i to r y  com.iittccL by some of the  accused, 

c o n s ti tu te  a crim inal offence. This being so, the 3ccond question
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. a r is e s  Y/hoth e r  the c r im in a lity  i s  cance lled  by prov isions of 
In te rn a tio n a  law. This question  must obviously be answered in  the

• negativo, because the Hague Regulations d e f in i te ly  fo rb id  such 
in te rfe ren ce  on the p a r t  o f the occupant.

I t  i s  tho duty of b e l l ig e re n t  occupants to  re sp e c t, un less obso lu te ly  
prevented, the lavra in  fo rce  in  the country (A rt. 43 of the Hague 
R egulations). I n te r  a l ia .  f f .r i ly  honour and r ig h ts  and in d iv id u a l l i f e

* n u s t be respected  (Art# 46) . .The r ig h t  of a c h ild  to  bo educated i n  h is  
own n a tiv e  language f a l l s  c e r ta in ly  7/i th in  tho r ig h ts  p ro tec ted  by 

. A rtic le  46 (" in d iv id u a l l i f e " ) .  Under A rt*56, tho p roperty  of 
in s t i tu t io n s  dedicated  to  education i s  p riv ileg ed .-  I f  the Hague 
R egulations a ffo rd  p a r t ic u la r  p ro te c tio n  to  school b u ild in g s . i t  is  
c e r ta in ly  not too much to  soy th a t they thereby a lso  imply p ro tec tio n  
fo r  7/hat i s  going to  be done 7 /ith in  thoso p ro tec ted  b u ild in g s . I t  
T/ould c e r ta in ly  bo a m istaken in te rp re ta t io n  of the Hague Regulations 
to  suppose th a t v/hile th e  use of Yugoslav school bu ild in g s  fo r  
Yugoslav ch ild ren  i s  safc-fcuardcd, i t  should be l e f t  to  the u n fe tte red  
d isc re tio n  of the occupant to  rep lace Yugoslav education by I t a l i a n  
.education, '

I t  i s  the  ra tio n a le  o f A rt. 56 to  p ro te c t s p i r i tu a l  values. And 
in  o rder to  a f fo rd  th is  p ro te c tio n  to  s p ir i tu a l  values the p rov ision  
p ro te c ts  the p roperty  of in s t i tu t io n s  dedicated  to  pub lic  worship, 
c h a r i ty , education, science- and a r t  as a  means to  a  c c r tc in  end* to  
make pub lic  worship, c h a r i ty ,  educa tion , science and a r t  p ossib le  even

* under b e l lig e re n t occupation. I f  the b e l lig e re n t occupant must not 
co n fisc a te , s e ie : .  destro y , o r w ilfu lly  damage the property  o f 
educational in s t i tu t io n s ,  he i s  the le s s  e n t i t l e d  tc  in te r f e r e  w ith  the 
s p ir i tu a l  and in te l le c tu a l  l i f e  of the schools, the only po ssib le  
le g itim a te  exception being considera tions of the sa fe ty  of the occupying 
fo rc e s .

XU. . TOiat has been s a id  so f a r  concerns the problem as a  general
p ro p o sitio n  only. I t  i s  a  d if fe re n t  question  to  decide to  what ex ten t 
th e re  i s  in  tho charge No, 1434 a  prima fa c ie  cose a g a in s t the fou r 
persons whose l i s t i n g  i s  proposed by the Yugoslav N ational O ffice,

In  the case of N ic o le tti  (No.20) 7/ho i s  described as Educational 
T rustee , i t  appears th a t  he wa3 a kind of Commissioner in  chargeof the 
adm in is tra tio n  and I ta l ia n i s a t io n  of tho schools in  the d i s t r i c t .  In  
h is  case i t  seems to  be conceivable to  fa s te n  upon hira the in d iv id u a l 
re s p o n s ib il i ty  fo r  the whole I ta l ia n i s a t io n  scheme. The case o f the  

th ree  o the r p ro o n s  who were mainly, teaching personnel, seems prima 
fa c ie  to  be d if f e re n t .

PURL: https://www.legal-tools.org/doc/675a6e/


