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No. 1

Command Res
Subordinate

ponsibility for

War Crimes

A Twenty-First Century Primer

By Major Michael D. Winn

[T1he very fact that warfare is of such character as to afford infinite provocation for the commission of acts of cruelty by
junior officers and the enlisted men, must make the officers in high and responsible position peculiarly careful in their
bearing and conduct so as to keep a moral check over any acts of an improper character by their subordinates.!

Legal advisor, take heed—when an enlisted member or officer
of your unit commits a war crime in an armed conflict, your
commander may be held responsible.? Recent updates to the De-
partment of Defense Law of War Manual, The Commander’s Handbook
on the Law of Land Warfare, and Army Command Policy confirm
President Roosevelt’s declaration that commanders are ultimately
responsible to keep their subordinates’ actions in check.?
Following World War I, German and Japanese commanders
were tried for war crimes in international tribunals at Nuremberg
and Tokyo.* Some of these commanders were tried for war crimes
they ordered their troops to commit, but other commanders were
tried for war crimes they merely failed to prevent.’ In the seven-
ty-five years following those prosecutions, commanders have been
aware that they may be held liable for not doing enough to pre-
vent, halt, or punish war crimes committed by their subordinates.®
The Vietnam War and the Global War on Terror have
provided various examples of commanders running afoul of the
requirements of the law of war. From the My Lai massacre to the
abuses at Abu Ghraib prison to the murder of detainees during
Operation Iron Triangle in Iraq, U.S. military forces have not
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always lived their righteous values—and leaders have been called
to account.” Now, as the U.S. military shifts its focus toward
large-scale combat operations (LSCO) against peer and near-peer
competitors, we must be ready to apply the law of war to a high-
er-speed, higher-intensity operating environment.®* Command-
ers—and by extension, their legal advisors—must prepare now for
the legal and leadership challenges that LSCO will entail.’

This article first considers the breadth of command respon-
sibility for war crimes and summarizes the current standards
in customary international law (CIL). It then explains how the
international standard, first articulated by the United States in the
tribunals following World War II, has made its way back into U.S.
regulation and policy. Finally, the article considers commanders’
affirmative duties under the 2020 update to Army Command Policy,
highlighting both good and bad examples from recent U.S. history
and offering practice tips for command legal advisors.

Definition of War Crimes

In July 2020, the Army updated Army Regulation (AR) 600-20,
Army Command Policy."® The new version of the regulation added
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paragraph 4-24, “Command responsibility
under the law of war.”"! The paragraph
provides:

Commanders are legally responsible
for war crimes they personally com-
mit, order committed, or know or
should have known about and take
no action to prevent, stop, or punish.
In order to prevent law of war vio-
lations, commanders are required to
take all feasible measures within their
power to prevent or repress breaches
of the law of war from being commit-
ted by subordinates or other persons
subject to their control. These mea-
sures include requirements to train
their Soldiers on the law of land war-
fare, investigate suspected or alleged
violations, report violations of the law
of war, and take appropriate correc-
tive actions when violations are sub-
stantiated."

This new provision on command
responsibility for war crimes does not
define the term “war crimes.”’* What then,
are war crimes? Synthesizing the relevant

look to the five LOAC principles derived
from CIL: military necessity, distinction,
proportionality, humanity, and honor."” A
failure to comply with these principles may
indicate a LOAC violation.'®

Second, not all LOAC violations are
war crimes.'” A LOAC violation must be
serious to be a war crime.”” An example
of a non-serious LOAC violation is that
of a combatant who steals bread from a
civilian’s home in occupied territory to feed
himself, in violation of the Hague Conven-
tion.?! In contrast, serious violations of the
LOAC may be considered war crimes.?? For
example, the U.S. War Crimes Act of 1996
criminalizes “grave breaches” of the Geneva
Conventions and portions of other key
international treaties.”

Third, the actor must have acted
intentionally or at least with culpable neg-
ligence—there is no such thing as a purely
“accidental” war crime.?* A contemporary
example is the attack by a U.S. AC-130U
gunship on a hospital in Kunduz, Afghan-
istan, in 2015.% Although at least thirty
occupants of the hospital were killed, the
incident was not a war crime, since the U.S.
Service members involved did not know

The Yamashitajudgment is historic, not for defining

the exact contours of command responsibility,

but for establishing that a commander may be

held personally, criminally liable for failing to

supervise and control subordinate troops.*’

sources, a war crime is an act or omission
that is 1) a violation of the law of armed
conflict (LOAC), 2) serious, 3) committed
intentionally, 4) and pursuant to an armed
conflict, as considered below.!*

First, all war crimes are violations of
the LOAC, also referred to as the law of
war."® In determining whether a LOAC vio-
lation exists for any act or omission, consid-
er whether there has been a violation of the
Geneva Conventions, the Hague Con-
vention of 1907, or another treaty that is
ratified by the United States or that reflects
CIL." In the absence of any specific rule,
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they were firing on a medical facility.?
Fourth, a war crime can occur only
incident to an armed conflict.”” A war crime
may arise during an international armed
conflict,® or it may occur during a non-in-
ternational armed conflict, as shown at the
International Criminal Tribunal for Rwan-
da.”” With “war crimes” defined, the next
section considers what it means to have
command responsibility for them.

Historical Development
Command responsibility goes beyond those
in a command billet and implicates all mil-

itary leaders, including platoon leaders and
noncommissioned officers (NCOs), tasked
with leading troops.*® Any commander or
other leader who ordered or encouraged a
subordinate to commit a war crime would
be criminally liable as a principal for the act
or omission of that subordinate.’' For ex-
ample, during Operation Iron Triangle near
Samarra, Iraq, in 2006, Staff Sergeant Ray
Girouard of the 101st Airborne Division
encouraged, or perhaps ordered, his squad
members to kill three Iraqi detainees.*” At
his court-martial, Girouard was tried as a
principal for premeditated murder.*

Command responsibility applies not
only to those leaders who order or encour-
age their subordinates’ war crimes, but also
to those leaders who fail to take appropriate
action to counter such abuses.** The cases
explored below demonstrate the genesis of
that duty.

Genesis of the “Knew or Should

Have Known”Standard

From the 1474 trial of Peter von Hagen-
bach by the Archduke of Austria to U.S.
courts-martial during the Philippine insur-
gency at the turn of the twentieth century,
commanders have been held criminally
liable for acts committed by their subordi-
nates.* Nonetheless, it was not until three
U.S. prosecutions following World War II
that the international standard for com-
mand responsibility crystallized.*

In the first trial, General Tomoyuki
Yamashita, commander of Japanese forces
in the Philippines, was convicted by a U.S.
military commission for “permitting” wide-
spread atrocities by those forces.”” Although
the prosecution introduced little direct
evidence that Yamashita actually knew of
his troops’ actions, the panel found him
liable for “crimes . . . so extensive and wide-
spread, both as to time and area, that they
must either have been willfully permitted
by the accused, or secretly ordered by the
accused.”® In other words, Yamashita was
convicted because he “must have known”
of the crimes yet failed to stop them.*

The Yamashita judgment is historic, not

for defining the exact contours of com-
mand responsibility, but for establishing
that a commander may be held personally,
criminally liable for failing to supervise and
control subordinate troops.*
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The Yamashita standard for command
responsibility was soon refined by two
cases from Nuremberg.*' In the Hostage
Case, a panel of U.S. judges convicted Field
Marshal Wilhelm List and other Ger-
man generals under a theory of command
responsibility for their subordinates’
murders of civilian hostages in occupied
territory.* Later, in the High Command
Case, Field Marshal Wilhelm von Leeb and
other German officers were tried under a
similar theory of command responsibility
for subordinates’ war crimes on the Eastern
Front.” In both cases, the judges consid-
ered whether the accused knew or should
have known that their subordinates were
engaging in war crimes and that they failed
to prevent or stop the crimes.*

The “Knew or Should Have Known” Standard
and Customary International Law

The “knew or should have known” standard
for command responsibility for war crimes
took root in international jurisprudence.®
In 1977, the standard was incorporated

into Additional Protocol I to the Geneva
Conventions in its provision for holding
commanders liable for war crimes commit-
ted by subordinates.* Later, in the 1990s,
the “knew or should have known” standard
was employed by the International Crimi-
nal Tribunal for Yugoslavia (ICTY).” That
same decade, the United States and over
150 countries negotiated the Rome Statute,
which established the International Crimi-
nal Court (ICC)* and incorporated the con-
cept of “knew or . . . should have known” as
the standard for command responsibility for
war crimes.* The ICC prosecutor applied it
recently against a commander whose men
had murdered, raped, and pillaged during
an operation in Central Africa.”

Although the United States has not
ratified AP I or the Rome Statute, it accepts
the command-responsibility provision in
AP [ as reflective of CIL.>! Customary inter-
national law is consistent practice that states
follow out of “a sense of legal obligation.”*
According to CIL, then, commanders may
be responsible for failing to prevent war
crimes which they knew or had reason to
know their subordinates would commit.>
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A panel of American judges convicted Field Marshal Wilhelm List for war crimes on a theory of command
responsibility. (Credit: German Federal Archive)

Current U.S. Policy on Command
Responsibility for War Crimes

The Uniform Code of Military Justice
(UCMYJ) does not expressly incorporate the
international standard of “knew or should
have known.”®* Nevertheless, a U.S. com-
mander should still be mindful of it, for the
standard is both germane to multinational

operations and fully incorporated into U.S.
military policy, as explained below.

To start, the standard constitutes CIL*®
and is the rule by which many of our allies
and partners judge their commanders’
actions.*® A U.S. commander in a coalition
operation will want to keep in mind that
partner-nation commanders may be judged
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"The Americans are back in Courtroom 600" Waltraut Bayerlein, the Vice President of the Higher Regional Court of Nuremberg, noted the historic nature of the
return of American Service members to the courtroom that hosted the Nuremberg Trials. Lieutenant Colonel Jeremy Steward, Staff Judge Advocate for 7th Army
Training Command, presides as judge for the mock-court martial held in the storied room as part of an outreach to the local German community. (Credit: Staff
Sergeant Ashley Low)

based on what they “should have known.™”
Furthermore, although not common, a
foreign nation may attempt to exert crim-
inal jurisdiction over a U.S. commander.*®
For example, during the 2003 invasion of
Baghdad, Iraq, a U.S. armored tank crew,
believing it was under attack from enemy
inside a hotel, opened fire and damaged the
building.” A Spanish journalist at the hotel
was killed.®® Although a U.S. military in-
vestigation determined that the tank crew’s
actions were justified, Spanish authorities
charged two U.S. officers and an NCO with
murder and issued arrest warrants.®' Spain
did not drop the charges until 2008.¢* The
international “knew or should have known”
standard would likely come into play in any
foreign prosecution against a U.S. com-
mander.®

More importantly for American
commanders, however, U.S. regulation
and policy have fully embraced the “knew
or should have known” standard for
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command responsibility for subordinates’
war crimes.* In its section on command
responsibility for subordinates’ war crimes,
the 2015 Department of Defense Law of
War Manual cites to the statute defining
the liability of principals under military
commissions.”® That statute includes as a
principal a commander who “knew, had
reason to know, or should have known” of
subordinates’ punishable acts.® Likewise,
paragraph 4-24 of the 2020 version of AR
600-20 provides, “Commanders are legally
responsible for war crimes they person-
ally commit, order committed, or know
or should have known about and take no
action to prevent, stop, or punish.”” The
“knew or should have known” standard is
also found in Field Manual (FM) 6-27, The
Commander’s Handbook on the Law of Land
Warfare, published in 2019.%8

‘While all three of these recently released
policies require a commander to take steps
to prevent war crimes by subordinates, they

differ in how they word the commander’s
duty.” The DoD Law of War Manual imposes
on commanders a duty to “take necessary
and reasonable measures to ensure that their
subordinates do not commit violations of
the law of war.””® The term, “necessary and
reasonable measures,” was adapted from
language in the 1956 Army publication, FM
27-10, Law of Land Warfare, and was carried
over to its 2019 successor, FM 6-27.”" Army
Regulation 600-20 employs a seemingly
stricter standard for Army commanders,
requiring them to take “all feasible measures
within their power to prevent and sup-
press” LOAC violations on the part of their
troops.”? Regardless, there is little practical
difference between “all feasible measures,”
from AR 600-20, and “necessary and reason-
able measures,” from FM 6-27.7

These policies instruct that command-
ers may be held accountable for not taking
adequate measures to “prevent or repress”
violations of the law of war.”* Command-
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ers are expected to act on what they should
have known as they take these measures.”
Commanders who fail to comply with their
obligations with regard to the LOAC are

at risk of an administrative reprimand or
elimination.” Worse, failure to comply
could serve as the basis for a court-martial
for dereliction of duty.”

The Commander’s Affirmative
Duties and the Legal Advisor’s Role
Given that commanders may be held
accountable for their omissions, a respon-
sible commander must lead proactively.”
In regard to subordinates’ war crimes, AR
600-20 reminds commanders of their three
affirmative obligations: prevent, stop, and
punish.”” These cornerstone duties are
described in turn.

Prevent

As noted earlier, AR 600-20 requires
commanders “to take all feasible measures
within their power to prevent or repress
breaches of the law of war . . ..” The
regulation states that preventive measures
“include requirements to train . . . Soldiers
on the law of land warfare, investigate
suspected or alleged violations, report vio-
lations of the law of war, and take appro-
priate corrective actions when violations
are substantiated.” The components of
prevention, i.e., to train, report, investigate,
and take corrective action, are explored
below.

Train

The DoD Law of War Program de-
mands that all military units be trained peri-
odically on the law of war.® The Army has
reinforced this directive in AR 350-1, Army
Training & Leader Development, by imposing
annual training requirements on units orga-
nized under a military table of organization
and equipment (MTOE)—in other words,
deployable, combat-ready units.* In addi-
tion to annual training, MTOE units must
also be trained in the law of war prior to de-
ployment.* The commander is responsible
to ensure troops receive the training, but
the instruction itself may be conducted only
by a judge advocate (JA) or a paralegal NCO
certified by a JA.% Additionally, the training
must be specific to the unit’s designated
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missions or contingency plans and should
be woven into field exercises.®

Time to train is always in short supply,
especially leading up to a deployment.*” The
command legal advisor must work diligently

(CCDR).’® The duty to report does not de-
pend on the status of the alleged violators;
they could be American, coalition, enemy,
or neutral.” Furthermore, the standard for
determining whether an incident must be

Correcting troops’ indiscipline at the lowest level,

even while still in garrison prior to deployment, is

essential to preventing a larger-seale breakdown in
discipline that could lead to LOAC violations.'"?

with the staff to ensure LOAC training be
nested within the unit’s annual or pre-de-
ployment training plan.®® The command
legal advisor or NCO should deliver the
training personally,* but the commander
must continually reinforce LOAC precepts
by emphasizing respect for noncombatants.”
A cautionary example of a command-
er who failed to train his subordinates
adequately is Colonel (COL) Thomas
Pappas, who in 2003-04 commanded the
205th Military Intelligence Brigade, with
responsibility over the Soldiers who en-
gaged in atrocities at Abu Ghraib prison in
Iraq.”’ Soldiers in the brigade abused Iragi
prisoners, in violation of common Article
3 of the Geneva Conventions.”? Colonel
Pappas received general-officer non-judicial
punishment, in part because of his failure to
train subordinates adequately in how to in-
terrogate prisoners the correct way.”> Com-
manders must learn from COL Pappas’s
example—it is easy to deprioritize LOAC
training requirements when the operational
tempo is high, but the consequences may be
dire for failing to train.”

Report and Investigate

Of course, when U.S. commanders
learn of a suspected war crime, they have
the duty to report up the chain of command
or to an appropriate investigative body,
such as the U.S. Army Criminal Investiga-
tion Division (CID).” What may surprise
some commanders, however, is that they
have a duty to report any alleged violation
of the LOAC, not just allegations of serious
violations, up the chain of command to
the appropriate Combatant Commander

reported is credible information—although a
commander must report the allegation even
should it fail to clear that low bar.”®

A legal advisor may want to advise the
commander to err on the side of overre-
porting. Failure to report an alleged LOAC
violation for fear of the boss’s disapproval
could lead to far worse results.” For exam-
ple, immediately after the My Lai massacre
during the Vietnam War, the division
commander and his assistant received
information that a couple dozen noncom-
batants had been killed under suspicious
circumstances.!® Nonetheless, the officers
chose not to investigate the killings thor-
oughly, and they violated theater policy by
failing to relay the information to higher
headquarters.'" Their failure to properly
investigate and report the My Lai killings,
which claimed far more than a couple dozen
victims, has contributed to an enduring
stain on the Army’s reputation.'®

When commanders learn of a report-
able incident, they must direct an investiga-
tion into the incident, unless already begun
by higher headquarters or an investigative
agency such as CID.'® As with the duty
to report, the duty to investigate should
be complied with strictly.' Commanders
should err on the side of investigating too
much rather than too little.'”

Take Corrective Action

Commanders who learn that their
troops have become undisciplined—e.g.,
dehumanizing the enemy or disregarding
LOAC training—have a duty to correct that
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issue.'® Commanders in this situation must

reinforce subordinates’ understanding of

43



the law of war, reeducate them on how to
apply it, and employ sufficient checks on
the troops’ conduct.'”” The focus in correc-
tive action is on preventing future LOAC
violations.!%

Correcting troops’ indiscipline at the
lowest level, even while still in garrison pri-
or to deployment, is essential to preventing
a larger-scale breakdown in discipline that
could lead to LOAC violations.'” When
subordinates have a history of violence,
substance abuse, or other misconduct, it
should put a commander on guard about
their propensity for LOAC violations,
giving rise to a legal duty to take corrective
action.''?

The war in Afghanistan provides an
example of when a commander should
have known conditions were ripe for war
crimes.'"! A squad leader in the 2d Infantry
Division, serving in Kandahar, told his men
that all Afghans were “savages.”'* Soldiers
in the platoon began to fantasize openly
about ways to kill Afghan children and
other civilians, and they reveled in “trophy”
photos with their kills.!”* The Soldiers’
behavior remained uncorrected by platoon
and company leadership, even when the
Soldiers shot an unarmed Afghan teenager
in an open field."* The platoon conducted
at least four unjustified shootings of Af-
ghans before it was reined in.'"® An engaged
commander, immediately correcting low-
er-level misconduct, might have prevented
most or all of these war crimes.!'® Instead,
the Soldiers’ actions, left unchecked, caused
inestimable damage to the war effort in the
minds of U.S. allies.!"”

In contrast, engaged commanders
promote a climate of respect for the law
of war.""® General Barry McCaffrey, who
commanded the 24th Infantry Division in
Operation Desert Storm, refused to allow
Soldiers to speak of Iraqis disrespectfully,
such as by disparaging their ethnicity or
religion.'”” He knew that talking of the ene-
my as subhuman would lead to treating the
enemy as subhuman.'®* General McCaffrey
ordered that any Soldier suspected of a war
crime immediately be placed in handcuffs
and sent to the rear.””! General McCaffrey’s
respect for Iraqi soldiers contributed to
their willingness to surrender rather than
fight.'>

4h

Correcting loose talk and wronghead-
ed attitudes requires engaged, involved
leadership by commanders.!” Commanders
must promote open dialogue with Soldiers,
allowing them a safe place to discuss their
emotions, to keep unchecked fear from
leading to indiscriminate killing as was
experienced at My Lai.'* Furthermore,
commanders must cultivate a culture in
which subordinates are open to asking for
clarification on orders and are not afraid
to give the boss bad news.'” Commanders
must constantly keep their finger on the
pulse of the unit and mentor their subordi-
nate officers and NCOs to do the same.'*

Stop

The classic example of a U.S. Service
member who stopped a war crime, at

least in part, is Warrant Officer (WO1)
Hugh Thompson, the Army aviator who
intervened to save at least ten unarmed
Vietnamese civilians during the My Lai
massacre.'”” Although he was not a com-
mander, Thompson displayed the behavior
prescribed by The Commander’s Handbook

on the Law of Land Warfare—he investi-
gated when he suspected a war crime was
being committed, he questioned superiors
as necessary, and he acted to protect the
innocent.'”® Flying low over the hamlet in a
light observation helicopter, Thompson, his
door gunner, and crew chief saw up to one
hundred bodies stacked in a ditch. Some
were still alive.'”” Thompson landed and
asked a platoon leader if he was going to aid
the wounded, but a tense exchange followed
in which the platoon leader told Thompson
to mind his own business.”** Thompson
lifted off but soon saw ten civilians in a
makeshift bunker, with U.S. troops closing
in."*! Thompson landed again, placing his
helicopter between the Soldiers and the
civilians."* With his gunner training his
weapon toward the Soldiers, Thompson
coaxed the villagers from the shelter and
escorted them onto two larger helicopters
which had landed nearby."** He stopped
again at the ditch and rescued a living child
from the stack of bodies."**

Commanders are expected to have the
courage to stop LOAC violations as soon as
they learn they may be occurring.** Even if
it means placing oneself in harm’s way, as
WO1 Thompson did at My Lai, a com-

mander’s duty is to protect both noncomba-
tants and the overarching strategic mission
by leading from the front and intervening
to stop war crimes.'*

Punish
A commander’s responsibility with regard
to subordinates’ war crimes does not ter-
minate once prevention of a war crime is
no longer possible.'”” Commanders have a
duty to punish war crimes once they learn
of them, with the goal of deterring future
war crimes.'*®

The duty to punish means taking
appropriate steps to bring a perpetrator to
justice, such as by preferring or forwarding
court-martial charges as appropriate.’*” The
inclusion of the duty to punish in AR 600-
20 should not be interpreted to mean that
commanders no longer have independent
discretion to dispose of misconduct in their
ranks, for that would constitute unlawful
command influence.'®® Similarly, command-
ers will not violate AR 600-20 should the
prosecution of an accused fail for matters
beyond their control or should they deem
non-judicial punishment or administrative
action more appropriate.'!

Conclusion

Meeting our Nation’s obligations under
the law of war does not come automati-
cally—it requires leadership.'*? In this era
of increased focus on command responsi-
bility for war crimes, legal advisors have
an important role to play in helping their
commanders prevent, stop, and punish
such offenses.'** Accordingly, legal advisors
keep their commanders on the high road
of command responsibility, where they can
focus on their mission—to prepare Soldiers
for combat and lead them in defense of our
Nation.'* TAL

MA] Winn is the chief of administrative law at
US. Army Combined Arms Support Command
and Fort Lee, Fort Lee, Virginia.
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