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PLAINTIFF’S RESPONSE TO: (1) DEFENDANTS’ MOTION TO
DISMISS COMPLAINT FILED JULY 1, 2021 [ECF 15] AND (2)
DEFENDANTS’ SUBSTANTIVE JOINDERS FILED
JULY 6, 2021 [ECF 17] AND JULY 12, 2021 [ECF 26]

l. INTRODUCTION

As its operation and administration occurs within the territory of the
Hawaiian Kingdom, this Honorable Court is compelled by international and U.S.
constitutional law to first transform itself from an Article 11 Court to an Article Il
Court before it may lawfully assert subject-matter jurisdiction to address any of the
issues raised in Defendants’ motion to dismiss [ECF 15] and substantive joinders
[ECF 17 & 26]. Moreover, this lawful Article 11 transformation will then authorize
this Court to address and grant the relief demanded in Plaintiff’s Complaint.

A judgment is void “if the court that rendered judgment lacked jurisdiction
of the subject-matter, or of the parties, or acted in a manner inconsistent with due
process.” According to Justice Story, “no sovereignty can extend its process
beyond its territorial limits, to subject either persons or property to its judicial
decisions. Every exertion of authority beyond this limit is a mere nullity [...].”% In
Pennoyer v. Neff, the Supreme Court reiterated Story’s views on territorial

sovereignty. The Court stated:

[N]o State can exercise direct jurisdiction and authority over persons or
property without its territory (citation omitted). The several States are of
equal dignity and authority, and the independence of one implies the
exclusion of power from all others. And so it is laid down by jurists as an
elementary principle that the laws of one State have no operation outside of
its territory except so far as is allowed by comity, and that no tribunal

1 Jalapeno Prop. Mgmt., L.L.C. v. Dukas, 265 F.3rd 506, 516 (6th Cir. 2001) (quoting In re
Edwards, 962 F.2d 641, 644 (7th Cir. 1992)).
2 Picquet v. Swan, 19 F. Cas. 609, 612 (C.C.D. Mass. 1828) (No. 11,134).
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established by it can extend its process beyond that territory so as to subject
either persons or property to its decisions.®

Il. ATTEMPTED SETTLEMENT BY EXECUTIVE AGREEMENT

The United States’ overthrow of the government of the Hawaiian Kingdom
on January 17, 1893, being a recognized sovereign and independent State, violated
the international principle of the duty of non-intervention, whereby the United
States committed “unjustified” acts of war against the government of the Hawaiian
Kingdom. On the 17th, Queen Lili‘uokalani proclaimed, by decree, a conditional

surrender:

I, Liliuokalani, by the Grace of God, and under the Constitution of the
Hawaiian Kingdom, Queen, do hereby solemnly protest against any and all
acts done against myself and the constitutional Government of the
Hawaiian Kingdom by certain persons claiming to have established a
Provisional Government of and for this Kingdom.

That | yield to the superior force of the United States of America whose
Minister Plenipotentiary, His Excellency John L. Stevens, has caused
United States troops to be landed at Honolulu and declared that he would
support the said Provisional Government.

Now to avoid any collision of armed forces, and perhaps the loss of life, |
do this under protest, and impelled by said force yield my authority until
such time as the Government of the United States shall, upon facts being
presented to it, undo the action of its representative and reinstate me in the
authority which I claim as the constitutional sovereign of the Hawaiian
Islands.

Done at Honolulu this 17th day of January, A.D. 1893.
Liliuokalani, R.

% Pennoyer v. Neff, 95 U.S. 714, 722 (1878).
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Samuel Parker,

Minister of Foreign Affairs.
Wm. H. Cornwell,
Minister of Finance.

Jno. F. Colburn,

Minister of the Interior.
A.P. Peterson,

Attorney General.*

After the completion of a Presidential investigation, the new U.S. Minister
assigned to the Hawaiian Kingdom, Albert Willis, was tasked, by President
Cleveland, to negotiate with the Queen for resolution and settlement through
executive mediation. The negotiations began on November 13, 1893, at the U.S.
Legation in Honolulu.

At this initial meeting, Minister Willis made known to the Queen of “the
President’s sincere regret that, through the unauthorized intervention of the United
States, she had been obliged to surrender her sovereignty, and his hope that, with
her consent and cooperation, the wrong done to her people might be redressed.” It
should be noted that because sovereignty is vested in the State, as a subject of
international law, what the Queen yielded was not the sovereignty of the Hawaiian
Kingdom but rather the exercising of that sovereignty by its government.® Willis
stated to the Queen that the President would expect a full granting of amnesty to

the insurgents after being restored. She responded, “[t]here are, under this [Penal

4 United States House of Representatives, 53rd Congress, Executive Documents on Affairs in
Hawai‘i: 1894-95, 586 (1895) (hereafter “Executive Documents”).

S1d., 1242.

® In a statement by the United Kingdom Government, “Sovereignty is an attribute which under
international law resides inherently in any independent State recognized as such. By virtue and in
exercise of their sovereignty, states conduct dealings with one another internationally.” HL Debs,
vol. 566, WA 85, 16 Oct. 1995.
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Code], no degrees of treason. Plotting alone carries with it the death sentence.”’
She denied granting amnesty.

Willis notified the Secretary of State, Walter Gresham, of the Queen’s
position. Gresham sent a telegram to Willis stating that “[t]he brevity and
uncertainty of your telegram are embarrassing. You will insist upon amnesty and
recognition of obligations of the Provisional Government as essential conditions of
restoration. All interests will be promoted by prompt action.””® After several
meetings, the Queen, on December 18 agreed to the conditions.®

The 1864 Constitution vests the Executive Monarch of the Hawaiian
Kingdom, “by and with the advice of His Privy Council, [...] the power to grant
reprieves and pardons, after conviction, for all offences, except in cases of
impeachment.”'® However, Article 42 of the constitution also provides that “[n]o
act of the [Monarch] shall have any effect unless it be countersigned by a Minister,
who by that signature makes himself responsible.”*! President Cleveland’s
pardoning power derives from the United States Constitution that vests the
President the “Power to grant Reprieves and Pardons for Offenses against the
United States, except in Cases of Impeachment.”*?

Unbeknownst to President Cleveland of the agreement of restoration, he
notified the Congress, by message, “that the provisional government owes its
existence to an armed invasion by the United States.”*3 He also determined that on

January 17, “the Government of the Queen [...] was undisputed and was both the

" Executive Documents, 1243.
81d., 1191.

%1d., 1269.

101864 Hawn. Const. art. 27.
1d., Article 42.

12U.S. Const. art. II, sec. 2, cl. 1.
13 Executive Documents, 454.
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de facto and the de jure government,”** while the insurgency calling itself a
provisional government “was neither a government de facto nor de jure.”*® He

concluded:

Actuated by these desires and purposes, and not unmindful of the inherent
perplexities of the situation nor of the limitations upon my power, |
instructed Minister Willis to advise the Queen and her supporters of my
desire to aid in the restoration of the status existing before the lawless
landing of the United States forces at Honolulu on the 16th of January last,
if such restoration could be effected upon terms providing for clemency as
well as justice to all parties concerned.®

After receiving Willis’ telegram of the Queen’s acceptance of the conditions,
the President notified Congress, by message, on January 13, 1894.1" The agreement
of restoration is a treaty under international law. Under Hawaiian municipal laws,
the Monarch “has the power to make Treaties” or international agreements that
binds the Hawaiian Kingdom.'® However, treaties or international agreements
“involving changes in the Tariff or in any law of the Kingdom shall be referred for
approval to the Legislative Assembly.”*® United States municipal laws provide two
procedures by which an international agreement can bind the United States. The
first is by a treaty whose entry into force can only take place after two-thirds of the

United States Senate has given its advice and consent.?’ The second is by way of

1414d., 451.

151d., 453.

16 1d., 458.

17d., 1241.

18 1864 Hawn. Const. art. 29.

19 4.

2 .S, Const. art. Il, sec. 2, cl. 2.



Case 1:21-cv-00243-LEK-RT Document 37 Filed 07/23/21 Page 13 of 28 PagelD #: 414

an executive agreement entered into by the President, under his sole authority, that
does not require “advice and consent” by the Senate.?

The Queen’s yielding of her executive authority on January 17th was
conditional and two-fold. The first part was that the yielding of authority was
limited “until such time as the Government of the United States shall, upon facts
being presented to it, undo the action of its representative.” The second part was
restoring the Queen “as the constitutional sovereign of the Hawaiian Islands.” The
first part was met after President Cleveland initiated an investigation with the
appointment of Special Commissioner Blount on March 11, 1893,%2 and presented
his findings to the Congress. The second part of reinstatement, while achieved by
executive agreement, was not carried out on the part of the United States.
Therefore, the Queen’s yielding of Hawaiian executive authority to the President

was terminated and the state of war ensued.
I1l. GOVERNING LAW

Since the Hawaiian Kingdom transformed its government from absolute rule
to a constitutional monarchy in 1840, the Monarch’s actions required the signature
of another officer to make the act of the Monarch valid and legal. Prior to the 1864
Constitution, the signature of the Premier or Kuhina Nui was required,? but since
1864, when the office of Premier was repealed, a Cabinet Minister’s signature was
required. Although the Queen signed the executive agreement of restoration, it was
required to be “countersigned by a Minister” to be valid and legal and binding on

the Hawaiian Kingdom.

21 United States v. Belmont, 310 U.S. 324 (1937); United States v. Pink, 315 U.S. 203 (1942);
and American Insurance Association v. Garamendi, 539 U.S. 396 (2003).

22 Executive Documents, 1185.

23 1852 Hawn. Const. art. 35.
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The treason statute provides three definitions of treason: “[first] to be any
plotting or attempt to dethrone or destroy the King, or [second] the levying of war
against the King’s government, or [third] the adhering to the enemies thereof,
giving them aid and comfort, the same being done by a person owing allegiance to
this kingdom.”?* The reach of the treason statute also includes aliens.?® The crime
defined by section 1 of the treason statute is complete when “the force [is]
employed [...] for the dethroning or destruction of the [Monarch].”?® There are no
degrees for the crime of treason. Section 9 provides, “[w]hoever shall commit the
crime of treason, shall suffer the punishment of death; and all his property shall be
confiscated to the government.”?” The statute’s second definition of treason, which
is “the levying of war against the King’s government,” is not confined to a civil
war but also covers a war between the Hawaiian Kingdom and another State under
international law. Section 3 provides that the treason statute applies to an “alien,
whether his native country be at war or at peace with this kingdom (emphasis
added).”

It is important to note that the pardoning power in the Hawaiian situation, as

a matter of Hawaiian municipal law, is a separate issue from the war powers it
possesses under Hawaiian constitutional law and its application over enemies of
the Hawaiian Kingdom that have a direct nexus to an invading State. Under
international law, the landing of United States troops, without the consent of the
Hawaiian government, was a hostile act but not an act of war in the “legal sense”
unless the troops were landed to protect the life and property of United States

citizens. As such, the act of hostility would be considered justified and would not

24 Chapter V1—Treason, section 1, Penal Code.
25 1d., section 3.
26 1d., section 6.
21'1d., section 9.
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have transformed the situation from a state of peace to a state of war. However, a
legal war “begins when any state of the world manifests its intention to make war
by some overt act, which may take the form of an act of war.”?® The United States
Government defines ““act of war’ [as] any act occurring in the course of [...]
armed conflict, whether or not war has been declared, between two or more
[States].”?°

President Cleveland acknowledged this international rule when he concluded
that the “military demonstration upon the soil of Honolulu was of itself an act of
war, unless made either with the consent of the Government of Hawaii or the for
the bona fide purpose of protecting the imperilled lives and property of citizens of
the United States. But there is no pretense of any such consent on the part of the
Government of the Queen, which at the time was undisputed and was both the de
facto and the de jure government (emphasis added).”*° “An act of war is an
invasion of territory...and so normally illegal” under international law (emphasis
added).3!

Members of the insurgency became enemy combatants under the laws of
war when they served as the proxy for the United States, which has waged war
against the Hawaiian Kingdom since January 16, 1893. The insurgents’ nexus to
the United States was acknowledged by the President in his message to the
Congress, where he concluded their existence is owed “to an armed invasion by the
United States.” As enemy combatants, the insurgency were enemies of the
Kingdom under both Hawaiian law and international law, and, therefore, “exposed

themselves to the pains and penalties of treason,” which includes the laws of war.

28 Quincy Wright, “Changes in the Concept of War,” 18 Am. J. Int’l. L. 755, 758 (1924).
2918 U.S.C. § 2331(4)(B).

%0 Executive Documents, 451.

31 Wright, “Changes in the Concept of War,” 756.
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IV. STATE OF PEACE AND THE STATE OF WAR

The law of nations, which is international law, is divided into private and
public international law. Private international law regulates private relationships
across State borders—interstate conflict of laws or choice of laws. Public
international law regulates the relationships between governments of sovereign and
independent States and entities legally recognized as international actors, e.g.,
Permanent Court of Arbitration. Under public international law it is further
separated into the laws of peace and the laws of war, and the latter is further
divided into jus ad bellum—authorization to go to war, and jus in bello—
regulating war.

“Traditional international law,” states Judge Greenwood, “was based upon a
rigid distinction between the state of peace and the state of war.”32 This bifurcation
provides the proper context by which certain rules of international law would or
would not apply. A state of war “automatically brings about the full operation of
all the rules of war,”® and the laws of war “continue to apply in the occupied
territory even after the achievement of military victory, until either the occupant
[State] withdraws or a treaty of peace is concluded which transfers sovereignty to
the occupant [State].”** According to the United States Supreme Court, in The

Prize Cases,

The legal consequences resulting from a state of war between two countries
at this day are well understood, and will be found described in every
approved work on the subject of international law. The people of the two

82 Christopher Greenwood, “Scope of Application of Humanitarian Law,” in Dieter Fleck, ed.,
The Handbook of Humanitarian Law in Armed Conflict 39 (1999).

3 Myers S. McDougal and Florentino P. Feliciano, “The Initiation of Coercion: A Multi-
temporal Analysis,” 52 Am. J. Int’l. L. 241, 247 (1958).

34 Sharon Koman, The Right of Conquest: The Acquisition of Territory by Force in International
Law and Practice 224 (1996).
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countries become immediately the enemies of each other—all intercourse
commercial or otherwise between them unlawful—all contracts
existing at the commencement of the war suspended, and all made
during its existence utterly void. The insurance of enemies’ property,
the drawing of bills of exchange or purchase on the enemies’ country,
the remission of bills or money to it, are illegal and void. Existing
partnerships between citizens or subjects of the two countries are dissolved,
and, in fine, interdiction of trade and intercourse direct or indirect is
absolute and complete by the mere force and effect of war itself. All the
property of the people of the two countries on land or sea are subject to
capture and confiscation by the adverse party as enemies’ property, with
certain qualifications as it respects property on land, all treaties between the
belligerent parties are annulled [...]. War also effects a change in the
mutual relations of all States or countries, not directly, as in the case of the
belligerents, but immediately and indirectly, though they take no part in the
contest, but remain neutral. [...] This great and pervading change in the
existing condition of a country, and in the relations of all her citizens or
subjects, external and internal, from a state of peace, is the immediate effect
and result of a state of war [...] (emphasis added).*®

The Supreme Court’s statement, “will be found described in every approved
work on the subject of international law,” is referring to the writing of scholars,
which is a source of the rules of international law. In The Paquette Habana, the
Supreme Court stated that “Wheaton places among the principal sources of
international law, ‘text writers of authority”.*® The Court explained, “where there is
no treaty and no controlling executive or legislative act or judicial decision, resort
must be had to the customs and usages of civilized nations, and, as evidence of
these, to the works of jurists and commentators, not for the speculations of their

authors concerning what the law ought to be, but for trustworthy evidence of what

35 The Prize Cases, 67 U.S. 635, 688 (1862).
% The Paquete Habana, 175 U.S. 677, 700 (1900).

10
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the law really is.”*” The Hawaiian Kingdom in its complaint and in the instant
pleading cites the work of scholars as to the rules of international law.

Belligerent rights, under the laws of war, stem from war as a legal concept
as opposed to a material fact, for rights do not arise from a factual or material
situation but rather from a legal situation. The Supreme Court has distinguished
between war in “the material sense” and war “in the legal sense.”® Justice Nelson,

in the Prize Cases, although dissenting, made the distinction.

An idea seemed to be entertained that all that was necessary to constitute a
war was organized hostility in the district or country in a state of
rebellion—that conflicts on land and on sea—the taking of towns and
capture of fleets—in fine, the magnitude and dimensions of the resistance
against the Government—constituted war with all the belligerent rights
belonging to civil war [...].

Now in one sense, no doubt this is war, and may be a war of the most
extensive and threatening dimensions and effects, but it is a statement
simply of its existence in a material sense, and has no relevancy or weight
when the question is, what constitutes war in a legal sense, in the sense of
the law of nations, and of the Constitution of the United States? For it must
be war in this sense to attach to it all the consequences that belong to
belligerent rights. Instead, therefore, of inquiring after armies and navies,
and victories lost and won, or organized rebellion against the General
Government, the inquiry should be into the law of nations and into the
municipal fundamental laws of the Government. For we find there that to
constitute a [...] war in the sense in which we are speaking, before it can
exist, in contemplation of law, it must be recognized or declared by the
sovereign power of the State.

371d; see also Restatement Third—Foreign Relations Law §103(c).
38 The Prize Cases and The Three Friends, 166 U.S. 1 (1897).
39 The Prize Cases, 690.

11



Case 1:21-cv-00243-LEK-RT Document 37 Filed 07/23/21 Page 19 of 28 PagelD #: 420

To constitute a war in the legal sense, there must be an act that proceeds
from a State’s competent authority under its municipal law to recognize or to make
war. In the United States, the competent authority to declare war is the Congress,
but the competent authority to recognize war is the President. “As Commander-in-
Chief,” says Wright, “he may employ the armed forces in defense of American
citizens abroad, as he did in the bombardment of Greytown, the Koszta case and
the Boxer rebellion, and thereby commit acts of war, which the government they
offend may consider the initiation of a state of war.”*

In similar fashion to the United States, the competent authority to recognize
war in the Hawaiian Kingdom is the Executive Monarch and the competent
authority to declare war is the Legislative Assembly. According to Hawaiian
constitutional law, the Monarch “is the Commander-in-Chief of the Army and
Navy, and of all other Military Forces of the Kingdom, by sea and land; and has
full power by Himself, or by any officer or officers He may appoint, to train and
govern such forces, as He may judge best for the defense and safety of the
Kingdom. But he shall never proclaim war without the consent of the Legislative
Assembly.”*

“Action by one state is enough. The state acted against may be forced into a
state of war against its will.”*?> The Queen’s conditional surrender of January 17
was an act of cessation of hostilities—commercia belli,* and it was countersigned
by the members of her cabinet pursuant to Article 42, as aforementioned, which
made the conditional surrender under Hawaiian municipal law valid and legal. It

did not require approval from the Legislative Assembly. This act was a recognition

40 Quincy Wright, The Control of Foreign Relations 285 (1922).

411864 Hawn. Const. art. 26.

42 Quincy Wright, “When Does War Exist?,” 26 Am. J. Int’l. L. 327, 363, n. 6 (1932).
3 Black’s Law Dictionary, 270 (6th ed. 1990).
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of a state of war, not a declaration of war. According to McNair and Watts, “the
absence of a declaration [...] will not of itself render the ensuing conflict any less a
war.”* In New York Life Ins. Co. v. Bennion, the Court explained that “the formal
declaration by the Congress on December 8th was not an essential prerequisite to a
political determination of the existence of a state of war commencing with the
attack on Pearl Harbor.”*

Although the United States Government did not know that U.S. troops
committed “acts of war” on Hawaiian territory until after President Cleveland
conducted an investigation, customary international law “leads to the conclusion

that in so far as a ‘state of war’ had any generally accepted meaning it was a

situation regarded by one or both of the parties to a conflict as constituting a ‘state

of war (emphasis added).”*® By its conditional surrender, the Hawaiian
Government manifestly regarded the situation as a state of war. Furthermore, the
Council of Regency, being the successor to Queen Lili‘uokalani, as the Executive
Monarch, also regards the situation of a state of war as unchanged.

A “victim of an act of war, if a recognized state, may always if it wishes,
regard the act as instituting a state of war, and if it does, a state of war exists. States
victims of [...] intervention have usually been much weaker than the state
employing such methods.”*” The Hawaiian Kingdom was, at the time of the
invasion, a “recognized state” and in a “state of war,” which was clearly
acknowledged by Secretary of State Walter Gresham in his correspondence to

President Cleveland on October 18. The Secretary of State stated:

4 Lord McNair and A.D. Watts, The Legal Effects of War 7 (1966).

5 New York Life Ins. Co. v. Bennion, 158 F.2d 260 (C.C.A. 10th, 1946).

%6 |an Brownlie, International Law and the Use of Force by States, n. 7 at 38 (1963).
47 Wright, “When Does War Exist,” 365.
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The Government of Hawaii surrendered its authority under a threat of war,
until such time only as the Government of the United States, upon the facts
being presented to it, should reinstate the constitutional sovereign [...].

Should not the great wrong done to a feeble but independent State by an
abuse of the authority of the United States be undone by restoring the
legitimate government? Anything short of that will not, | respectfully
submit, satisfy the demands of justice (emphasis added).*

In Williams v. Suffolk Insurance Co., the Supreme Court stated, “when the
executive branch of the government, which is charged with our foreign relations
[...] assumes a fact in regard to the sovereignty of any [...] country, it iS

conclusive on the judicial department (emphasis added).”® This Court is bound

to take judicial notice of Queen Lili‘uokalani’s conditional surrender of January
17, 1893 and President Cleveland’s message to the Congress of December 18,
1893.

The President’s confirmation that the invasion on January 16, 1893, was an
“act of war,” transformed the situation from a state of peace to a state of war on
that date. The Hawaiian Government’s conditional surrender took place as a result
of the invasion the previous day. The Hawaiian Government’s conditional
surrender was not a termination of the state of war. Only by means of a treaty of
peace proclaimed by both States can the situation return to a state of peace. An
attempt to end the state of war was made by the agreement of restoration, but it
was not carried out.

In Hamilton v. Kentucky Distilleries & Warehouse Co., the Supreme Court
concluded that the United States’ war power does not end in “a technical state of

war, [but] only with the ratification of a treaty of peace or a proclamation of

48 Executive Documents, 462-463.
49 Williams v. Suffolk Insurance Co., 36 U.S. 415, 420 (1839).
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peace.”®® And in J. Ribas y Hijo v. United States, the Supreme Court stated, in the
case of the Spanish-American War, that a “state of war did not, in law, cease until
the ratification in April, 1899, of the treaty of peace. ‘A truce or suspension of
arms,’ says Kent, does not terminate the war, but it is one of the commercia belli
which suspends operations [...]. At the expiration of the truce, hostilities may
recommence [...].”">!

The United States’ overthrow of the Hawaiian government during a state of
war did not affect, in the least, the continuity of the Hawaiian State. Wright asserts
that “international law distinguishes between the government and the state it
governs.”? “The state must be distinguished from the government. The state, not
the government, is the major player, the legal person, in international law.”>® As
Judge Crawford explains, “[t]here is a presumption that the State continues to
exist, with its rights and obligations [...] despite a period in which there is no [...]
effective, government,”* and “[b]elligerent occupation does not affect the
continuity of the State, even where there exists no government claiming to
represent the occupied State.”® Accordingly, in Larsen v. Hawaiian Kingdom, the
Permanent Court of Arbitration acknowledged the continuity of the Hawaiian
Kingdom as a non-Contracting State pursuant to Article 47 of the 1907 Convention
on the Pacific Settlement of International Disputes.*®

Since the invasion on January 16, 1893, there has been no “treaty of peace or

a proclamation of peace” ending the state of war between the Hawaiian Kingdom

%0 Hamilton v. Kentucky Distilleries & Warehouse Co., 251 U.S. 146, 161 (1919).

°1 J. Ribas y Hijo v. United States, 194 U.S. 315, 323 (1904).

52 Quincy Wright, “The Status of Germany and the Peace Proclamation,” 46(2) Am. J. Int’l L.
299, 307 (Apr. 1952).

53 Sheldon M. Cohen, Arms and Judgment: Law, Morality, and the Conduct of War in the
Twentieth Century 17 (1989).

% James Crawford, The Creation of State in International Law 34 (2nd, ed. 2006).

% d.

% 36 Stat. 2199.
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and the United States. Instead, and in violation of the laws of war, the United
States unilaterally seized the territory of the Hawaiian Kingdom and has since
Imposed its municipal laws, being the war crime of usurpation of sovereignty, and
established 118 military sites throughout Hawaiian territory in violation of
Hawaiian neutrality. American municipal laws became the weapon employed by
the United States that led to the obliteration of the national consciousness of
Hawaiian subjects, which concealed the United States’ intentional violations of the
laws of war for over a century.

The maintenance of Defendant foreign Consulates in the territory of the
Hawaiian Kingdom also constitutes acts of belligerency. Regarding the Czech
Republic’s recent letter to this Court announcing the temporary closure of its
Honorary Consulate in the Hawaiian Kingdom on June 30, 2021, the Hawaiian
Kingdom acknowledges this act to be in conformity with Article 30(a) and (b) of
Responsibility of States for Internationally Wrongful Acts (2001), whereby “[t]he
State responsible for the internationally wrongful act is under an obligation (a) to
cease that act, if it is continuing [and] (b) to offer appropriate assurances and
guarantees of non-repetition, if circumstances so require.”’

The existence of a state of war is not dependent on the form of hostile
operations taken by one of the belligerent States. Nor is it affected by blatant
violations of the laws of war because without a “treaty of peace or a proclamation
of peace” ending the state of war, the war would nevertheless ensue. As such, New
York courts have held that “the death of the insured on board the Lusitania must be

conceded to be a result of war” despite the death was a result of the violation of the

5" etter from Josef Smycek, Czech Deputy Consul General Los Angeles, to Magistrate Judge
Rom A. Trader, Hawaiian Kingdom v. Biden et al., Case 1:21-cv-00243-LEK-RT, Document 34,
filed 07/14/21; see also 1 99-101, Complaint.
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laws of war.*® Alfred G. Vanderbilt, the insured, drowned after the “Lusitania was
sunk in accordance with instructions of the Imperial German Government by

torpedoes fired from a submarine vessel.”® The Lusitania was a civilian passenger
ship and was not, at the time, in the service of the United Kingdom as an auxiliary

cruiser, which is why the death of the insured was a violation of the laws of war.
V. JURISDICTION OF THE COURT IN A STATE OF WAR

“The judicial power of the United States, shall be vested in one supreme
Court, and in such inferior Courts as the Congress may from time to time ordain
and establish.”®® This provision authorizes the Congress to establish Courts, which
came to be known as legislative courts that prevailed in the territories of the United
States. These territorial courts were established in view of Congress’ power to
“make all needful Rules and Regulations respecting the Territory or other Property
belonging to the United States.”%!

When these territories became States of the Federal Union, Article IV Courts
were transformed into Article 111 Courts. The District Court of Hawai‘i was
established as an Article 111 Court by Congress under section 9(a) of the 1959
Hawai‘i Statehood Act.®? Prior to 1959 it was an Article IV Court created by the
Congress under section 86 of the 1900 Hawai‘i Territorial Act.%® Section 2 of the
Territorial Act erroneously states “the islands [were] acquired by the United States

of America under an Act of Congress entitled ‘Joint resolution to provide for

58 Vanderbilt v. Travelers Insurance Co., N.Y. Sup. Ct. 1920, 184 N.Y. Sup. 54, affirmed App.
Div., 194 N.Y. Sup. 986, and Ct. of App., 139 N.E. 715.

9 1d.

60 U.S. Const, art. 111, sec. 1.

611d., art. IV, sec. 3, cl. 2.

62 73 Stat. 4.

63 32 Stat. 141.
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annexing the Hawaiian Islands to the United States,” approved [July 7, 1898].” The
Congress does not have any extraterritorial effect and was not competent to annex
a foreign State by enacting a joint resolution.®* According to the Office of Legal
Counsel, “[t]here is a serious question whether Congress has the authority either to
assert jurisdiction over an expanded territorial sea for purposes of international law
or to assert the United States’ sovereign over it.”%

The jurisdictional reach of Article IV and Article I11 Courts are confined to
the territorial limits of the United States. In United States v. Curtiss-Wright Export
Corp., the Supreme Court stated, “[n]either the Constitution nor the laws passed in
pursuance of it have any force in foreign territory.”® This is also a rule of
international law, as stated by the Permanent Court of International Justice, where
“the first and foremost restriction imposed by international law upon a State is
that—failing the existence of a permissive rule to the contrary—it may not exercise
its power in any form in the territory of another State.”®” These cases preclude this
Court from exercising subject-matter or personal jurisdiction in an action it would
otherwise be empowered to adjudicate under a congressional grant of authority.

Considering that Curtiss-Wright and the Lotus case precludes this Court, as
an Article 111 Court, from exercising authority outside the territory of the United
States, federal courts, which are separate from consular courts, military
commissions, or courts martial, have been established under Article 11 of the U.S.

Constitution. As executive courts, these Article Il Courts were established in

%4 See Douglas Kmiec, “Department of Justice, Legal Issues Raised by Proposed Presidential
Proclamation to Extend the Territorial Sea,” 12 Op. O.L.C. 238 (1988).

% 1d., 238.

%6 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 318 (1936); see also The Apollon,
22 U.S. 362, 370 (1824), and In Re Francis de Flanchet, 2 Haw. 96, 108 (1858).

%7 Lotus, PCIJ Series A, No. 10, 18 (1927).
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foreign territory that was under belligerent occupation by the United States and

were regulated by the laws of war. According to Bederman:

What, then, is distinctive about a court established under Article 11 of the
Constitution? First, executive tribunals are established without an act of
Congress or any other form of legislative concurrence. Congressional intent
concerning the status of a presidential court is irrelevant because no
congressional approval is needed. The fact that the President alone can
create an executive court places it outside the scope of Article 111 of the
Constitution, which demands that Congress shall establish courts inferior to
the Supreme Court. Second, the executive courts are created pursuant only
to the power and authority granted to the President in Article Il of the
Constitution. In practice, the only presidential power that would call for the
creation of a court is that arising from his responsibility as Commander in
Chief of the armed services and his consequent war-making authority.%

An Article Il court was established in Germany after hostilities ceased in
1945 during the Second World War. After the surrender, western Germany came
under belligerent occupation by the United States, France and Great Britain. The
military occupation officially came to an end on May 5, 1955, with the entry into
force of the Bonn Conventions between the Federal Republic of Germany and the
three Occupying States.®® During the occupation, these Article Il Courts had
jurisdiction “over all persons in the occupied territory,” except for Allied armed
forces, their dependents, and civilian officials, for “[a]ll offenses against the laws
and usages of war[,] [...] [a]ll offenses under any proclamation, law, ordinance,

notice or order issued by or under the authority of the Military Government or of

%8 David J. Bederman, “Article II Courts,” 44 Mercer L. Rev. 825, 831 (1992-1993).

%9 Convention on Relations between the Three Powers and the Federal Republic of Germany,
May 26, 1952, 6 U.S.T. 4251, 331 U.N.T.S. 327; Convention on the Settlement of Matters
Arising Out of the War and the Occupation, May 26, 1952, 6 U.S.T. 4411, 332 U.N.T.S. 219;
Protocol on the Termination of the Occupation Regime in the Federal Republic of Germany, Oct.
23,1954, 6 U.S.T. 4117, 331 U.N.T.S. 253.
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the Allied Forces, [and] [a]ll offenses under the laws of the occupied territory or
any part thereof.”’®
VI.  CONCLUSION

In Stoll v. Gottlieb, the Supreme Court stated, “[a] court does not have the
power, by judicial fiat, to extend its jurisdiction over matters beyond the scope of

the authority granted to it by its creators.”’* This court precedent, however, does

not bind this Court while situated outside of U.S. territory. United States

municipal laws, which have no effect within the territory of the Hawaiian
Kingdom, includes not only statutes, but also the constitution, decrees, ordinances,
and court precedents. United States municipal laws, which include the Stoll case,
can be instructional, not binding, in the Hawaiian situation so long it conforms to
the laws of war.

Therefore, the Court should, by “judicial fiat” and by necessity, transform
itself into an Article Il Court pursuant to Article 43 of the 1907 Hague Regulations,
“[t]he authority of the legitimate power having in fact passed into the hands of the
occupant, the latter shall take all the measures in his power to restore, and ensure,
as far as possible, public order and safety, while respecting, unless absolutely
prevented, the laws in force in the country.”’? Under international law, “when a
threat to self-preservation arose, it was considered justified to take any steps
necessary to preserve one’s existence, even if such steps would have been unlawful
had they been taken in the absence of a threat to self-preservation.””® The

Regency’s 2014 decree of provisional laws would assist the court in this

70 United States Military Government, Ordinance No. 2, Military Government Courts, 12 Fed.
Reg. 2189, 2190-91 (1947).

"1 Stoll v. Gottlieb, 305 U.S. 165, 171 (1938).

72 36 Stat. 2277.

3 Roman Boed, “State of Necessity as a Justification for Internationally Wrongful Conduct,”
3(1) Yale Human Rights and Development L.J. 1, 4 (2000).
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transformation regarding all its past decisions as an Article 11l and as an Article IV
Court.™

DATED:  Honolulu, Hawai‘i, July 23, 2021.

Respectfully submitted,
/s/ Dexter K. Ka‘iama

DEXTER K. KA‘IAMA (Bar No. 4249)
Attorney General of the Hawaiian Kingdom
DEPARTMENT OF THE ATTORNEY
GENERAL, HAWAIIAN KINGDOM

Attorney for Plaintiff, Hawaiian Kingdom

74 4 83, Complaint.
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