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August 28, 2013 
 
 
 
FedEx-Delivered 
 
The Attorney General at the Federal Court  
Brauerstraße 30  
76135 Karlsruhe  
Germany 
 
Re:  Complaint for War Crimes Committed Under the German Code of Crimes against 

International Law 
 
Dear Attorney General Harald Range, 
 
In accordance with Section 6 (9) of the German Criminal Code, which provides “German 
criminal law shall further apply, regardless of the law of the locality where they are 
committed, to the following offences committed abroad…offenses which on the basis of 
an international agreement binding on the Federal Republic of Germany must be 
prosecuted even though committed abroad,” the German Code of Crimes against 
International Law (CCAIL), and the 1879 Hawaiian-German Treaty of Friendship, 
Commerce and Navigation and Consular Convention (Attachment “A”), I am filing this 
complaint, on behalf of my clients, Mr. KALE KEPEKAIO GUMAPAC and Mr. 
HARRIS BRIGHT, both being Hawaiian subjects and protected persons, for war crimes 
committed against their persons on the Island of Hawai‘i by DEUTSCHE BANK, a 
German company headed by a Management Board, namely, JÜRGEN FITSCHEN, Co-
Chief Executive Officer, ANSHU JAIN, Co-Chief Executive Officer, STEFAN 
KRAUSE, Chief Financial Officer, STEPHAN LEITHNER, Chief Executive Officer 
Europe (except Germany and UK), Human Resources, Legal & Compliance, Government 
& Regulatory Affairs, STUART LEWIS, Chief Risk Officer, RAINER NESKE, Head of 
Private and Business Clients, and HENRY RITCHOTTE, Chief Operating Officer; 
DEUTSCHE BANK NATIONAL TRUST COMPANY, a United States of America 
company; DEUTSCHE BANK TRUST COMPANY AMERICAS, also a United States 
of America company; Judge GREG K. NAKAMURA, ESQ.; and Deutsche Bank 
National Trust Company’s attorneys CHARLES R. PRATHER, ESQ., SOFIA M. 
HIROSONE, ESQ., and MICHAEL G.K. WONG, ESQ.  DEUTSCHE BANK is the 
parent company of both DEUTSCHE BANK TRUST COMPANY AMERICAS and 
DEUTSCHE BANK NATIONAL TRUST COMPANY and collectively known herein, 
together with the officers of the aforementioned Management Board, as “DEUTSCHE 
BANK.” 
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• DEUTSCHE BANK’S address is Taunusanlage 12, 60325 Frankfurt, Germany. 
 

• DEUTSCHE BANK TRUST COMPANY AMERICAS and DEUTSCHE BANK 
NATIONAL TRUST COMPANY’S address is 1761 East Street Andrew Place, 
Santa Ana, California, 92705-4934, United States of America. 

 
• Judge GREG K. NAKAMURA, ESQ., is a Circuit Court Judge for the Third 

Circuit whose address is Hale Kaulike, 777 Kilauea Avenue, Hilo, HI 96720-4212. 
 

• CHARLES R. PRATHER, ESQ., SOFIA A. HIROSONE, ESQ., and MICHAEL 
G.K. WONG, ESQ., belong to the law firm RCO Hawaii, LLLC, whose address is 
900 Fort Street Mall, Suite 800, Honolulu, HI 96813. 

 
VIOLATIONS ALLEGED: 
 
On March 9, 1954, the Federal Republic of Germany acceded to the Geneva Convention 
(IV) relative to the Protection of Civilian Persons in Time of War, 12 August 1949, and 
on June 26, 2002, enacted the CCAIL in order to “undertake to enact any legislation 
necessary to provide effective penal sanctions for persons committing, or ordering to be 
committed, any of the grave breaches of the…Convention” pursuant to Article 146 of the 
same.  On January 14, 2013, the Hawaiian Kingdom acceded to the Fourth Geneva 
Convention (Attachment “B”), thereby becoming a High Contracting Party, which now 
affords protection to both my clients, as a Hawaiian subjects, protected persons status 
under the Convention.  Relevant portions of the CCAIL provides:  
 

PART 1. General Provisions 
 

Section 1. Scope of application. This Act shall apply to all criminal 
offences against international law designated under this Act, to serious 
criminal offenses designated therein even when the offences was 
committed abroad and bears no relation to Germany. 
 
Section 4. Responsibility of military commanders and other superiors. (2) 
Any person effectively giving orders or exercising command and control 
in a unit shall be deemed equivalent to a military commander. Any person 
effectively exercising command and control in a civil organization or in an 
enterprise shall be deemed equivalent to a civilian superior. 
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PART 2. Crimes against International Law 
 

CHAPTER 2. War Crimes.  
 

Section 8. War Crimes against persons. (1). Whoever in connection 
with an international [occupation]1…7. imposes on, or executes a 
substantial sentence in respect of a person who is to be protected 
under international humanitarian law…without that person having 
been sentenced in a fair and regular trial affording the legal 
guarantees required by international law…shall be punished, …in 
the cases referred to under numbers 6 to 8, with imprisonment for 
not less than two years. 

 
Section 9. War crimes against property and other rights. (1) 
Whoever in connection with an international [occupation] 
…pillages…shall be punished with imprisonment from one to ten 
years.  

 
CHAPTER 2. Other Crimes.  

  
Section 13. Violation of the duty of supervision. (2) A civilian 
superior who intentionally or negligently omits properly to 
supervise a subordinate under his or her authority or under his or 
her effective control shall be punished for violation of the duty of 
supervision if the subordinate commits an offense pursuant to this 
Act, where the imminent commission of such an offence was 
discernible to the superior without more and he or she could have 
prevented it 

 
Both my clients, herein, allege that DEUTSCHE BANK has knowingly and intentionally 
utilized an unlawfully constituted court, thereby denying my clients a fair and regular 
trial (Chapter 2, section 8, CCAIL), in order to deliberately seek an court order to pillage 
(Chapter 2, section 9, CCAIL) my client Mr. KALE KEPEKAIO GUMAPAC’S property 
at 15-1716 Second Ave., Keaau, Hawaiian Islands 96749, and my client Mr. HARRIS 
BRIGHT’S property at 15-1467 Eleventh Ave., Keaau, Hawaiian Islands 96749. 
Accessories to the war crime include, but are not limited, to Judge GREG K. 
NAKAMURA, ESQ., and DEUTSCHE BANK’S attorneys CHARLES R. PRATHER, 
ESQ., SOFIA M. HIROSONE, ESQ., and MICHAEL G.K. WONG, ESQ. 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The Fourth Geneva Convention, 1949, also applies to occupations of State territory. Article 2 provides 
“The Convention shall also apply to all cases of partial or total occupation of the territory of a High 
Contracting Party, even if the said occupation meets with no armed resistance.” 
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Presently, Lieutenant PATRICK KAWAI,2 State of Hawai‘i Department of Public Safety 
Sheriff’s Department, to include his superiors and his deputies, have threatened to 
remove both my clients from their property by unlawful orders of DEUTSCHE BANK 
by virtue of a court that is self-declared.  DEUTSCHE BANK has no legal interest in any 
of my clients’ property because their mortgage agreements with DEUTSCHE BANK are 
“void” as a result of a defect in both my clients’ title to their real properties. 
 
Accordingly, and as more fully set forth herein below, DEUTSCHE BANK, despite 
having no valid and legal interest in both of my clients’ property, has deliberately ignored 
pursuing its proper remedy for financial recovery, and instead, intentionally violated 
CCAIL (and international law) by initiating a fraudulent and unlawful court process to 
obtain unlawful orders to evict my clients from their property, thereby committing 
violations of the CCAIL as stated above.  
 
DEUTSCHE BANK is a German financial institution headquartered in the city of 
Frankfurt that has and continues to commit violations of the CCAIL abroad in the 
Hawaiian Islands and its crimes of “deprivation of a fair and regular trial” and “pillaging” 
have affects both abroad and in Germany—utilizing fraud and violations of the CCAIL 
for the financial benefits of the perpetrator at home and to the extreme prejudice of my 
clients abroad here in the Hawaiian Islands. Evidence of the war crimes alleged herein is 
provided by the attachments hereto and the principal suspects are currently present or can 
reasonably be expected to be present in Germany and accessible to your office for 
questioning. 
 
FACTS OF THE CASE: 

Mr. KALE KEPEKAIO GUMAPAC (Victim): 

In 2011, after a non-judicial foreclosure, ejectment proceedings were instituted against 
my client, Mr. GUMAPAC, by DEUTSCHE BANK in the Circuit Court of the Third 
Circuit, Hilo, on the Island of Hawai‘i.  Unbeknownst to my client was that his fee-
simple title was defective for want of a competent notary public, which would 
consequently render the mortgage agreement, the non-judicial foreclosure, and the 
ejectment proceedings void.  DEUTSCHE BANK is the assignee of the mortgage and 
note Mr. GUMAPAC entered into with Argent Mortgage Company, LLC. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 Lieutenant Kawai, to include his superiors and deputies, have already committed the war crime of 
pillaging against another client who is a Filipino citizen, whereby a Complaint for the Commission of War 
Crimes Under [Philippines] Republic Act No. 9851, An Act defining and penalizing crimes against 
international humanitarian law, genocide and other crimes against humanity, organizing jurisdiction, 
designating special courts, and for related purposes (2009), by MARIA ALMA BARBASO PILAPIL, also 
known as Maria Alma Barbaso Schwartz, wife of Stephen Michael Schwartz, was filed with the Republic of 
the Philippines Consulate General on August 15, 2013. 
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When Mr. GUMAPAC, together with his former wife, Dianne Dee Gumpac, mortgaged 
their property at 15-1716 Second Ave., Keaau, Hawaiian Islands 96749, they were 
required by Argent Mortgage Company, LLC, as a condition of the loan, to go to escrow, 
being Title Guaranty of Hawai‘i, Inc., to purchase a loan policy in the amount of 
$290,000.00 for the benefit of Argent Mortgage Company, LLC, should there be defect 
in title.  According to the loan policy they purchased, they paid a premium of $1,050.00 
for a loan policy dated December 19, 2005 with Argent Mortgage Company, LLC, as the 
named insured (Exhibit #2 of Attachment “C”).  Mr. GUMAPAC has since divorced his 
wife, Dianne Dee Gumapac, and he is the owner of the property as a tenant in severalty.  

On January 21, 2011, Mr. GUMAPAC’S company Laulima Title Search and Claims, 
LLC, formerly Hawaiian Alliance, LLC, investigated the status of his fee-simple title that 
was acquired from Linda Vivian Little and Alice Evelyn Little, on April 17, 2002, under 
document no. 2895104, on certificate no. 505,052, issuance of certificate no. 637,651 in 
the Hawai‘i Bureau of Conveyances (Exhibit #3 of Attachment “C”).  Laulima Title 
Search and Claims, LLC, provides claims packages to be filed with title insurance 
companies under a lender’s and owner’s policy.   

Laulima’s investigation identified defects in Mr. GUMAPAC’S fee-simple title that 
should have been disclosed in the title report done by the title company at escrow, which 
he paid for and which also formed the basis of the lender’s title insurance policy 
purchased by him. The report summarized the defect by stating:  

“This claim involves a defect of title by virtue of an 
executive agreement entered into between President Grover 
Cleveland of the United States and Queen Lili‘uokalani of 
the Hawaiian Kingdom, whereby the President and his 
successors in office were and continue to be bound to 
faithfully execute Hawaiian Kingdom law by assignment of 
the Queen under threat of war on January 17th 1893. The 
notaries public in the Hawaiian Islands and the registrar of 
the Bureau of Conveyances were not lawful since January 
17th 1893, and therefore title to the estate in fee-simple 
described as Lot 2787, area 1.00 acre, more or less, Block 7, 
as shown on Map 58 filed in the Office of the Assistant 
Registrar of the Land Court of the State of Hawai‘i with 
Land Court Application no. 1053 (amended) of W.H. 
Shipman, Limited, under document no. 2895104 & 
certificate no. 505052, filed with the Registrar of the Bureau 
of Conveyances on February 24th 2003, is vested other than 
Kale Kepekaio Gumapac and Dianne Dee Gumapac, now 
divorced, because the aforementioned deed of conveyance 
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was not lawfully executed in compliance with Hawaiian 
Kingdom law.” 

The defective notary and registrar of the Hawai‘i Bureau of Conveyances are covered 
risks under the lender’s title insurance policy Mr. GUMAPAC purchased for the 
protection of DEUTSCHE BANK.  Having been apprised of the defect and evidence of 
the same, which rendered the mortgage agreement void, Mr. GUMAPAC sent a notice by 
letter to DEUTSCHE BANK on November 22, 2011 (Attachment “C”), giving notice of 
the defect in title with evidence, and for DEUTSCHE BANK to file an insurance claim 
under the lender’s title insurance policy my client purchased.  

Mr. HARRIS BRIGHT (Victim): 

In 2011, after a non-judicial foreclosure, ejectment proceedings were instituted against 
my client, Mr. BRIGHT, by DEUTSCHE BANK in the Circuit Court of the Third 
Circuit, Hilo, on the Island of Hawai‘i.  Unbeknownst as well to Mr. BRIGHT was that 
his fee-simple title was also defective for want of a competent notary public, which 
would consequently render the mortgage agreement, the non-judicial foreclosure, and the 
ejectment proceedings void.  DEUTSCHE BANK is the assignee of the mortgage and 
note my client entered into with Homecomings Financial Network, LLC. 

When Mr. BRIGHT mortgaged his property at 15-1467 Eleventh Ave., Keaau, Hawaiian 
Islands 96749, he was required by Homecomings Financial Network, LLC, as a condition 
of the loan, to go to escrow to purchase a loan policy in the amount of $220,000.00 for 
the benefit of Homecomings Financial Network, LLC, should there be defect in title. 
According to Mr. BRIGHT’S HUD-1 statement, he paid a premium of $250.00 for a loan 
policy with Homecomings Financial, LLC, as the named insured (Exhibit #1 of 
Attachment “D”).   

In March of 2011, Mr. BRIGHT retained Laulima Title Search and Claims, LLC, 
formerly Hawaiian Alliance, LLC, to investigate the status of his fee-simple title that was 
acquired from Shuichi Taki and Takako Taki, husband and wife, under document no. 
3273864, on certificate no. 278,340, issuance of certificate no. 750,398 in the Hawai‘i 
Bureau of Conveyances (Attachment “E”).  

Laulima’s investigation identified defects in his fee-simple title that should have been 
disclosed in the title report done by the title company at escrow, which he paid for and 
which also formed the basis of the lender’s title insurance policy he purchased. The 
report summarized the defect by stating:  

“This claim involves a defect of title by virtue of an 
executive agreement entered into between President Grover 
Cleveland of the United States and Queen Lili`uokalani of 
the Hawaiian Kingdom, whereby the President and his 
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successors in office were and continue to be bound to 
faithfully execute Hawaiian Kingdom law by assignment of 
the Queen under threat of war on January 17th 1893. The 
notaries public in the Hawaiian Islands and the registrar of 
the Bureau of Conveyances were not lawful since January 
17th 1893, and therefore title to the estate in fee-simple 
described as all those certain parcels of land situate at 
Keaau, District of Puna, Island of Hawai‘i, described as 
PARCEL FIRST: Lot 1549, area 1.000 acre, more or less, 
Block 7, as shown on Map 58, filed in the Office of the 
Assistant Registrar of the Land Court of the State of Hawai‘i 
with Land Court Application no. 1053 (amended) of W.H. 
Shipman, Limited; PARCEL SECOND: an undivided 
1/5750 interest in Lots 60, 62, 8297, 8363, 8385, 8387 and 
3115 in Block 7, Lot 1 in Block 10; as shown on Maps 10, 
10, 55, 56, 56, 57, 58 and 65, respectively, of said Land 
Court Application no. 1053 (amended); and Lot 4-B, as 
shown on Map 2 of Land Court Application no. 1689 of 
W.H. Shipman, Limited, to be used in common with other 
entitled thereto, for roadway and utility purposes only, is 
vested other than Harris Bright.” 

The defective notary and registrar of the Hawai‘i Bureau of Conveyances are covered 
risks under the lender’s title insurance policy Mr. BRIGHT purchased for the protection 
of DEUTSCHE BANK.  Having been apprised of the defect and evidence of the same, 
which rendered the mortgage agreement void, Mr. BRIGHT sent a notice by letter to 
DEUTSCHE BANK on May 24, 2011 (Exhibit #3 of Attachment “D”), giving notice of 
the defect in title with evidence, and for DEUTSCHE BANK to cease the ejectment 
proceedings and to file an insurance claim under the lender’s title insurance policy he 
purchased.   

Although both my clients have defects in their fee-simple title, which has affected their 
claim to “legal” title, they do however maintain an “equitable” interest to the property 
because they did pay valuable consideration for the property, as aforementioned, and will 
acquire “legal” title once the defect has been remedied under Hawaiian law. 

According to Black’s Law Dictionary, 6th ed., title insurance is a “policy issued by a title 
company after searching the title, representing the state of that title and insuring the 
accuracy of its search against claims of title defects.”  It is an indemnity contract that 
does not guarantee the state of the title but covers loss incurred from a defect in land titles 
that would arise from an inaccurate title report.  

In Foehrenbach v. German-American Title & Trust Company, 217 Pa. 331, 337 (1907), 
the Court stated title insurance insures “against defects…as of that date.  [The insurance 
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company says], you are in our judgment the owner in fee of the entire interest in this 
property, and we will back our opinion by agreeing to hold you harmless, up to the 
amount of the policy, in case for any reason our judgment in this respect should prove to 
be mistaken.”  And in Falmouth National Bank v. Ticor Title Insurance Company, 920 
F.2d 1058, 1064 (1990), the Court stated:  

“The title insurance policy…provided that when presented 
with a claim of an adverse interest to the insured property, 
the insurer had the option of pursuing a quiet title action 
without unreasonable delay, or of paying any loss resulting 
from the defect.  Regarding the timing of payment of the 
loss, the policy contained precisely the same language as 
Ticor's policy, namely, that ‘when liability has been 
definitely fixed . . . the loss or damage shall be payable 
within 30 days thereafter.’ In a lengthy opinion, the court 
held that the liability of the insurer was definitely fixed 
when it refused to take any action to quiet title. Thus, the 
court held that an offer of payment of the loss was due 
thirty days thereafter.” 

 
DEUTSCHE BANK deliberately chose not to file the insurance claims and maintained 
the ejectment proceedings against my clients through fraud, which would ultimately lead 
to the commission of the aforementioned war crime of “unfair trial” and presently the 
possible war crime of “pillaging.”  The sheer number of cases of pillaging through 
foreclosures by DEUTSCHE BANK here in the Hawaiian Islands since the enactment of 
the CCAIL in 2002 is staggering, and DEUTSCHE BANK cannot rely on ignorance as a 
defense to these crimes and additional war crime complaints will be forthcoming.  
 
In the Trial of Friedrich Flick and Five Others, United States Military Tribunal, 
Nuremberg, 9 Law Reports of Trials of Law Criminals (United Nations War Crime 
Commission) 1, 19 (1949), the U.S. Military Tribunal stated:  
 

“…responsibility of an individual for infractions of 
international law is not open to question. In dealing with 
property located outside his own State, he must be expected 
to ascertain and keep within the applicable law. Ignorance 
thereof will not excuse guilt but may mitigate punishment.” 

 
In order to fully apprise the office of the prosecutor of the facts regarding the commission 
of war crime(s) against my clients I am providing the following exhibits: 
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• “The Continuity of the Hawaiian State and the Legitimacy of the acting 
Government of the Hawaiian Kingdom,” August 4, 2013, Legal Brief by David 
Keanu Sai, Ph.D. (Attachment “F”). 

 
• War Crime Complaint (Gumapac), International Criminal Court, February 18, 

2013, with attachments (Attachment “G”). 
 

• War Crime Complaint (Bright), International Criminal Court, February 19, 2013, 
with attachments (Attachment “H”). 

 
• Acknowledgment of Complaint from the Prosecutor of the International Criminal 

Court, March 4, 2013, (OTP-CR-63/13) (Attachment “I”). 
 

• Complaint for the Commission of Felonies under Title 18 U.S.C. §2441, 
§1512(c)(2) and §372 respectively, Sheriff Division, Hawai‘i Section, April 10, 
2013, without attachments (Attachment “J”). 

 
• Complaint for the Commission of Secondary Felonies Under Title 18 U.S.C. 

§1512(c)(2) and §372, Hawai‘i Police Department, April 14, 2013, with 
attachments (Attachment “K”). 

 
• Letter to Lieutenant Patrick Kawai, State of Hawai‘i Department of Public Safety, 

Sheriff’s Division, Re: Commission of the War Crime of Pillaging, July 12, 2013, 
with attachments (Attachment “L”). 

 
The office of the prosecutor may not dispense with prosecuting these alleged criminal 
offences pursuant to Section 153f(2)(4) of the German Code of Criminal Procedure 
because the alleged suspects, herein, are not “being prosecuted before an international 
court of justice or by a state on whose territory the offence was committed.”  
 
REQUESTED RELIEF: 
 
On behalf of my clients, and considering the generally accepted view stated by your 
office in 2007 “that the most consistent possible worldwide prosecution of violations of 
international criminal law should be ensured militates in favor of carrying out 
investigations,”3 and in order to prevent the completion of the “pillaging” through the 
imminent removal of my clients from their home, I respectfully submit the instant 
complaint meets all requirements to assert jurisdiction. Therefore, pursuant to Section 
6(9) of the German Criminal Code and Section 125 StPO, my clients formally apply for 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 See the Prosecutor General’s remarks re: Criminal Complaint against Donald Rumsfeld et al., dated April 
5, 2007, and accessible online at: http://www.ccrjustice.org/files/ProsecutorsDecision.pdf. 
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arrest warrants to be issued by the judge at the Local Court in the city of Frankfurt, 
wherein DEUTSCHE BANK is headquartered, for war crimes herein committed by 
JÜRGEN FITSCHEN, ANSHU JAIN, STEFAN KRAUSE, STEPHAN LEITHNER, 
STUART LEWIS, RAINER NESKE, HENRY RITCHOTTE, GREG K. NAKAMURA, 
ESQ., CHARLES R. PRATHER, ESQ., SOFIA M. HIROSONE, ESQ., and MICHAEL 
G.K. WONG, ESQ. 
 
Additionally, once the warrants for war crime(s) have been charged, my clients 
respectfully demand the alleged perpetrators in the Hawaiian Islands, namely GREG K. 
NAKAMURA, ESQ., CHARLES R. PRATHER, ESQ., SOFIA M. HIROSONE, ESQ., 
and MICHAEL G.K. WONG, ESQ., be extradited to Germany for prosecution to the full 
extent of the law under the Treaty between the United States of America and the Federal 
Republic of Germany concerning Extradition that has been in force since August 29, 
1980 (Attachment “M”).  
 
Furthermore, I request immediate formal action be taken by the office of the prosecutor 
to have DEUTSCHE BANK cease and desist the impending actions of Lt. PATRICK 
KAWAI, State of Hawai‘i Department of Public Safety Sheriff’s Department, to include 
his superiors and his deputies, to remove my clients from their home. My clients will 
cooperate fully with the prosecutor’s office. 
 
Sincerely, 
 
 
 
 
Dexter K. Kaiama 
 
 
 
 
 
 
enclosures 
 
 
cc: Admiral Samuel J. Locklear III, USN 
 HQ USPACOM 
 Attn JOO 
 Box 64028 
 Camp H.M. Smith, HI  96861-4031 
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 International Criminal Court ��� 
 Office of the Prosecutor ��� 
 Communications ��� 
 Post Office Box 19519 ��� 
 2500 CM The Hague ��� 
 The Netherlands (Holland) 
 
 Office of the United Nations High Commissioner for Human Rights 
 Human Rights Council Branch-Complaint Procedure Unit 
 OHCHR- Palais Wilson 
 United Nations Office at Geneva 
 CH-1211 Geneva 10, Switzerland 
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CERTIFICATION 
 

I, Dexter K. Kaiama, Esq., attorney for the war crime victims, certify that the documents 
referred to in this Complaint, and hereunder listed as Attachments “A”-“I,” are true and 
accurate copies of the originals. The copies of these documents can be accessed online at 
the following URLs corresponding to the Attachments. 
 

LIST OF ATTACHMENTS TO THE COMPLAINT  
WITH CORRESPONDING URL 

 
Attachment 
 

“A” Treaty of Friendship, Commerce and Navigation and Consular Convention 
between the Hawaiian Kingdom and the Federal Republic of Germany, 
formerly the German Empire, March, 25, 1879. URL: 
http://hawaiiankingdom.org/pdf/Annex%2043.pdf 

 
“B” The Hawaiian Kingdom’s accession to the Fourth Geneva Convention, 

January 14, 2013. URL: 
http://hawaiiankingdom.org/pdf/GC_Accession.pdf 

 
“C” Kale Gumapac’s November 22, 2011, letter to Deutsche Bank’s servicing 

company, American Home Mortgage Servicing, Inc.. URL: 
https://www.dropbox.com/s/7gpcz0phrsxb3wf/Gumapac_Ltr_Deutsche.pd
f 

 
“D” Harris Bright’s November 25, 2011, letter to Deutsche Bank. URL: 

https://www.dropbox.com/s/3q9p3wrwzrg3paw/Bright_Ltr_Deutsche.pdf 
 
“E” Laulima Title Search & Claims, LLC, Processor’s Report for Harris Bright. 

URL: 
https://www.dropbox.com/s/vq64av2dr7odt51/BRIGHT_PROCESSORS
%20REPORT.pdf 

 
“F” Brief by David Keanu Sai, Ph.D., “The Continuity of the Hawaiian State 

and the Legitimacy of the acting Government of the Hawaiian Kingdom,” 
August 4, 2013. URL: 
http://hawaiiankingdom.org/pdf/Continuity_Brief.pdf 

 
“G” Kale Gumapac’s War Crime Complaint, International Criminal Court, 

February 18, 2013, with attachments. URL: 
https://www.dropbox.com/s/otrkfx0hjnv0ak5/ICC.Complaint%20%28Gu
mapac%29.pdf 
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“H” Harris Bright’s War Crime Complaint, International Criminal Court, 

February 19, 2013, with attachments. URL: 
https://www.dropbox.com/s/axvubzhagim0hjj/ICC.Complaint%20%28Bri
ght%29.pdf 

 
“I”  Acknowledgment of Complaint from the Prosecutor of the International 

Criminal Court, March 4, 2013, (OTP-CR-63/13). URL: 
https://www.dropbox.com/s/vkvjg3cpi21tex2/ICC_Acknowlegment.pdf 

 
“J” Complaint for the Commission of Felonies under Title 18 U.S.C. §2441, 

§1512(c)(2) and §372 respectively, Sheriff Division, Hawai‘i Section, 
April 10, 2013, without attachments. URL: 
https://www.dropbox.com/s/3xlkxkh0vn62hkn/Title%2018%20Complaint
.pdf 

 
“K” Complaint for the Commission of Secondary Felonies Under Title 18 

U.S.C. §1512(c)(2) and §372, Hawai‘i Police Department, April 14, 2013, 
with attachments. URL: 
https://www.dropbox.com/s/sb8ex81hdt36a4u/HPD_Complaint.pdf 

 
“L” Letter to Lieutenant Patrick Kawai, State of Hawai‘i Department of Public 

Safety, Sheriff’s Division, Re: Commission of the War Crime of Pillaging, 
July 12, 2013, with attachments. URL: 
https://www.dropbox.com/s/4hv62archicdcng/Schwartz_Pillaging.pdf 

 
“M” Treaty between the United States of America and the Federal Republic of 

Germany concerning Extradition, August 29, 1980. URL: 
https://www.dropbox.com/s/mthzpals82fyd1f/Germany%20Extradition%2
0Treaty.pdf 
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Attachment “C”	  



Kale Gumapac 

HC2 BOX 9607 
Kea’au, HI 96749 
Phone: 808-896-7420  
E-Mail: kgumapac@gmail.com 

 November 22, 2011 

Deutsche Bank National Trust Company 
C/O American Home Mortgage Servicing, Inc., 6591 Irvine Center Drive, Mail-Stop DA-AM 
Irvine, CA 92618 

To Whom It May Concern: 

When my former wife, Dianne Dee Gumapac, and I mortgaged our property at 15-1716 Second 
Ave., Keaau, HI 96749, to Argent Mortgage Company, LLC, whom I borrowed $290,000.00, we were 
required by Argent Mortgage Company, LLC, as a condition of the loan, to go to escrow, being Title 
Guaranty of Hawai`i, Inc., to purchase a loan policy in the amount of $290,000.00 for the benefit of 
Argent Mortgage Company, LLC, should there be defect in title. According to the loan policy we 
purchased from escrow, we paid a premium of $1,050.00 for a loan policy dated December 19, 2005 with 
Argent Mortgage Company, LLC, as the named insured, which I’m attaching as Exhibit “1.” My wife and 
I have since divorced and I am the owner of the property as a tenant in severalty. 

According to Black’s Law Dictionary, 6th ed., title insurance is a “policy issued by a title 
company after searching the title, representing the state of that title and insuring the accuracy of its 
search against claims of title defects.” It is an indemnity contract that does not guarantee the state of the 
title but covers loss incurred from a defect in land titles that would arise from an inaccurate title report. 
The loan title insurance policy, which we purchased from Title Guaranty and which I’ve attached as 
Exhibit “2,” states: 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS 
FROM COVERAGE CONTAINED IN SCHEDULE B, AND THE 
CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texas 
corporation (the “Company”) insures as of Date of Policy and, to the extent 
stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or 
damage, not exceeding the Amount of Insurance, sustained or incurred by the 
Insured [the Lender] by reason of: 

1. Title being vested other than as stated in Schedule A. 

2. Any defect in or lien or encumbrance on the Title. This Covered Risk 
includes but is not limited to insurance against loss from 

a. A defect in the Title caused by 

i. forgery, fraud, undue influence, duress, incompetency, 
incapacity, or impersonation; 

ii. failure of any person or Entity to have authorized a transfer 
or conveyance; 

iii. a document affecting Title not properly created, executed, 
witnessed, sealed, acknowledged, notarized, or delivered;  
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iv. failure to perform those acts necessary to create a document 
by electronic means authorized by law; 

v. a document executed under a falsified, expired, or otherwise 
invalid power of attorney; 

vi. a document not properly filed, recorded, or indexed in 
the Public Records including failure to perform those acts 
by electronic means authorized by law; or 

vii. a defective judicial or administrative proceeding. 

On January 21, 2011, my company Laulima Title Search and Claims, LLC, formerly Hawaiian 
Alliance, LLC, investigated the status of my fee-simple title that was acquired from Linda Vivian Little 
and Alice Evelyn Little, on April 17, 2002, under document no. 2895104, on certificate no. 505,052, 
issuance of certificate no. 637,651 in the Hawai‘i Bureau of Conveyances. Laulima provides claims 
packages to be filed with title insurance companies under a lender’s and owner’s policy.  

Laullima investigation identified defects in my fee-simple title that should have been disclosed in 
the title report done by Title Guaranty of Hawai`i, Inc., which I paid for and which also formed the basis 
of the lender’s title insurance policy I purchased. Laulima’s processor’s report is based on the expert 
memorandum of Dr. Keanu Sai, who has a Ph.D. in political science specializing in international relations 
and public law. The executive agreements cited by Dr. Sai in Laulima’s package was also the topic of Dr. 
Sai’s doctoral dissertation and law journal article published by the University of San Francisco School of 
Law’s Journal of Law and Social Challenges, vol. 10 (Fall 2008). Both dissertation and law journal 
article can be downloaded from Dr. Sai’s University of Hawai`i website at 
www2.hawaii.edu/~anu/publications, as well as other publications by Dr. Sai. Attached as Exhibit “3” is 
the report of Laulima. The report summarized the defect by stating:  

“This claim involves a defect of title by virtue of an executive agreement 
entered into between President Grover Cleveland of the United States and 
Queen Lili`uokalani of the Hawaiian Kingdom, whereby the President and 
his successors in office were and continue to be bound to faithfully 
execute Hawaiian Kingdom law by assignment of the Queen under threat 
of war on January 17th 1893. The notaries public in the Hawaiian Islands 
and the registrar of the Bureau of Conveyances were not lawful since 
January 17th 1893, and therefore title to the estate in fee-simple described 
as Lot 2787, area 1.00 acre, more or less, Block 7, as shown on Map 58 
filed in the Office of the Assistant Registrar of the Land Court of the State 
of Hawai`i with Land Court Application no. 1053 (amended) of W.H. 
Shipman, Limited, under document no. 2895104 & certificate no. 505052, 
filed with the Registrar of the Bureau of Conveyances on February 24th 
2003, is vested other than Kale Kepekaio Gumapac and Dianne Dee 
Gumapac, now divorced, because the aforementioned deed of conveyance 
was not lawfully executed in compliance with Hawaiian Kingdom law.” 

The defective notary and registrar of the Hawai‘i Bureau of Conveyances are covered risks under 
section 2(a)(iii) and 2(a)(vi) of the lender’s title insurance policy I purchased for Deutsche Bank National 
Trust Company, as the assignee of Argent Mortgage Company, LLC. Your lawfirm that you hired, RCO 
Hawai‘i, LLLC, foreclosed on my property under the power of sale and on February 9, 2011, filed a 
complaint for ejectment in the District Court of the Third Circuit, Puna Division. On April 29, 2011, a 
Motion to Dismiss was filed by my former wife Dianne Dee Gumapac, and after the motion was heard the 
complaint for ejectment and foreclosure was dismissed because there is exists a title dispute. Attached as 
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Exhibit “4” is the court order and transcript. On October 3, 2011, RCO filed a motion for relief from the 
judgment, and after the hearing, RCO’s motion was denied because the issue is a title dispute. 

This letter is giving notice of the defect in title and for Deutsche Bank National Trust Company to 
file an insurance claim with Stewart Title Guaranty Company. Deutsche Bank National Trust Company is 
being notified pursuant to section 3 of the title insurance policy that specifically states:  

“The Insured shall notify the Company promptly in writing…in case 
Knowledge shall come to an insured of any claim of title or interest that 
is adverse to the Title or the lien of the insured Mortgage, as insured, and 
that might cause loss or damage for which the Company may be liable by 
virtue of this policy… If the Company is prejudiced by the failure of the 
Insured Claimant to provide prompt notice, the Company’s liability to 
the Insured Claimant under the policy shall be reduced to the extent of 
the prejudice.” 

As the person who purchased the lender’s policy for the benefit of Deutsche Bank National Trust 
Company, I am the one who contracted the title insurance company to protect their interest, not by choice, 
but rather as a condition of the loan. Hawai‘i is a lien theory state, which means that I’m still the owner of 
the property and that Deutsche Bank National Trust Company only has a lien on my property. As a result 
of the defect in title, this has affected my claim to “legal” title, but I do maintain “equitable” title because 
I did pay valuable consideration to Linda Vivian Little and Alice Evelyn Little, on April 17, 2002, as 
aforementioned, as well as maintaining “actual possession.” 

If I have a defect in “legal” title, the mortgage lien is not enforceable and therefore invalid. To 
protect the lender in case of this type of situation, I was required by the original lender, Argent Mortgage 
Company, LLC, to purchase a loan title insurance policy in escrow or I wouldn’t get the loan. The policy 
covered the amount I borrowed, which was $290,000.00. When Deutsche Bank National Trust Company 
purchased the loan it also included the title insurance policy I purchased for the protection of Argent 
Mortgage Company, LLC. If there is a defect in title, which is a covered risk under the lender’s policy, it 
pays off the balance of the loan owed to Deutsche Bank National Trust Company, being the assignee of 
Argent Mortgage Company, LLC. Under Section 5 of “Defense and Prosecution of Actions,” the lender’s 
policy states: 

5(b). The Company shall have the right, in addition to the options 
contained in Section 7 of these Conditions, at its own cost, to institute 
and prosecute any action or proceeding or to do any other act that in its 
opinion may be necessary or desirable to establish the Title or the lien of 
the Insured Mortgage, as insured, or to prevent or reduce loss or damage 
to the Insured. 

This letter is sent to Deutsche Bank National Trust Company, assignee of Argent Mortgage 
Company, LLC, pursuant to section 5, 15 and 20 of the “Uniform Covenants” in the aforementioned 
mortgage agreement (security instrument). 

5. In the event of loss, Borrower shall give prompt notice to the insurance 
carrier and Lender. 

15. All notices given by a Borrower or Lender in connection with this 
Security Instrument must be in writing. Any notice to Borrower in 
connection with this Security Instrument shall be deemed to have been 
given to Borrower when mailed by first class mail. 
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20. Neither Borrower nor Lender may commence, join, or be joined to any 
judicial action (as either an individual litigant or the member of a class) 
that arises from the other party’s actions pursuant to the Security 
Instrument or that alleges that the other party has breached any provision 
of, or any duty owed by reason of, this Security Instrument, until such 
Borrower or Lender has notified the other party (with such notice given in 
compliance with the requirements of Section 15) of such alleged breach 
and afforded the other party hereto a reasonable period after the giving of 
such notice to take corrective action. 

Therefore, any judicial action taken by Deutsche Bank National Trust Company without first 
addressing the notice and taking corrective action pursuant to the “Uniform Covenants” of the mortgage 
agreement by filing a title insurance claim under the Lender’s title insurance policy I purchased for the 
protection of the same is a direct violation and breach and I reserve the right to file a lawsuit for damages. 

According to Foehrenbach v. German-American Title & Trust Company, 217 Pa. 331, 337 
(1907), title insurance insures “against defects, unmarketability, liens and incumbrances as of that date.  
[The insurance company says], you are in our judgment the owner in fee of the entire interest in this 
property, and we will back our opinion by agreeing to hold you harmless, up to the amount of the policy, 
in case for any reason our judgment in this respect should prove to be mistaken.” And in Falmouth 
National Bank v. Ticor Title Insurance Company, 920 F.2d 1058, 1064 (1990), the Court stated:  

“The title insurance policy…provided that when presented with a claim 
of an adverse interest to the insured property, the insurer had the option 
of pursuing a quiet title action without unreasonable delay, or of paying 
any loss resulting from the defect.  Regarding the timing of payment of 
the loss, the policy contained precisely the same language as Ticor's 
policy, namely, that ‘when liability has been definitely fixed . . . the loss 
or damage shall be payable within 30 days thereafter.’ In a lengthy 
opinion, the court held that the liability of the insurer was definitely fixed 
when it refused to take any action to quiet title. Thus, the court held that 
an offer of payment of the loss was due thirty days thereafter.” 

Deutsche Bank National Trust Company has provided me no evidence that it has filed the title 
insurance claim, and that the insurance company has refuted the evidence provided by Laulima Title 
Search and Claims, LLC, in particular:  

1. providing evidence that the 1893 executive agreements entered into between President Grover 
Cleveland and Queen Lili‘uokalani mandating the President and his successors in office to first 
administer Hawaiian Kingdom law (Lili‘uokalani assignment) and second to restore the Hawaiian 
Kingdom government and thereafter the Queen to grant amnesty to certain insurgents 
(Restoration agreement) do not exist; 

2. providing evidence that the Hawaiian Islands was annexed by a treaty which would have 
superseded the aforementioned executive agreements; 

3. or providing evidence that the U.S. Congress has any constitutional authority to not only annex a 
foreign state in 1898 by a so-called joint resolution, but also enact legislation creating the so-
called Territory of Hawai‘i in 1900 or the so-called State of Hawai‘i in 1959, since Congressional 
laws have no extra-territorial effect. 

Therefore, any judicial action taken against me regarding my property after you have been 
notified of the defect constitutes a breach of contract under the “Uniform Covenants” and liable to a 
lawsuit for damages. And please don’t give me your “unqualified opinion” regarding Laulima’s title 



Page 5 

report, because the insurance policy I was required to purchase to protect Argent Mortgage Company, 
LLC, and their assigns, insured the accuracy of Title Guaranty’s title report and not any other individual 
or company’s opinion, who would by definition be a third party to the contract. Because if your opinion 
would suffice, then why was I required to purchase the insurance policy in the first place.  

THIS LETTER WILL BE USED AS EVIDENCE OF A BREACH OF CONTRACT LAWSUIT 
IF YOU FAIL TO FILE THE TITLE INSURANCE CLAIM UNDER THE LENDER’S TITLE 
INSURANCE POLICY. 

 

Sincerely, 

 

 
Kale Gumapac 
 
 
 
 
 
 
 
 
 
 
 
 
 
cc:  RCO Hawai‘i, LLLC 
 900 Fort Street Mall, Suite 800 
 Honolulu, HI 9681 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1” 







































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “2” 



 
 
 
ALTA Loan Policy (6-17-06) as modified by TIRBOP (4-1-07) 

 
LOAN POLICY OF TITLE INSURANCE  

ISSUED BY 

 
 
Any notice of claim and any other notice or statement in writing required to be given to the Company under this Policy must be 
given to the Company at the address shown in Section 17 of the Conditions. 

 
COVERED RISKS 

 
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, 
AND THE CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texas corporation (the “Company”) insures as of Date of 
Policy and, to the extent stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or damage, not exceeding the 
Amount of Insurance, sustained or incurred by the Insured by reason of: 
 
1. Title being vested other than as stated in Schedule A. 
2. Any defect in or lien or encumbrance on the Title.  This Covered Risk includes but is not limited to insurance against loss from 

(a) A defect in the Title caused by 
(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation; 
(ii) failure of any person or Entity to have authorized a transfer or conveyance; 
(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered; 
(iv) failure to perform those acts necessary to create a document by electronic means authorized by law; 
(v) a document executed under a falsified, expired, or otherwise invalid power of attorney; 
(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by 

electronic means authorized by law; or 
(vii) a defective judicial or administrative proceeding. 

(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but 
unpaid. 

3. Unmarketable Title. 
4. No right of access to and from the Land. 
5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building 

and zoning) restricting, regulating, prohibiting, or relating to 
(a) the occupancy, use, or enjoyment of the Land;  
(b) the character, dimensions, or location of any improvement erected on the Land;  
(c) the subdivision of land; or 
(d) environmental protection 

 
 

 
 
File No.: 
 

Page 1 Serial No.:  M-5441-___________ 
 
If you want information about coverage or need assistance to resolve complaints, please call our toll free number:  1-800-729-1902.  If you make a claim under your 
policy, you must furnish written notice in accordance with Section 3 of the Conditions.  Visit our Word-Wide Web site at http://www.stewart.com 

Countersigned: 

 
Authorized Countersignature 

 
Company Name 

 
City, State 
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File No.:  ___________     ALTA Loan Policy (6-17-06) as modified by TIRBOP (4-1-07)  
 

Covered Risks – Cont. 
 

if a notice, describing any part of the Land, is recorded in the Public 
Records setting forth the violation or intention to enforce, but only to 
the extent of the violation or enforcement referred to in that notice. 
6. An enforcement action based on the exercise of a governmental 

police power not covered by Covered Risk 5 if a notice of the 
enforcement action, describing any part of the Land, is recorded 
in the Public Records, but only to the extent of the enforcement 
referred to in that notice. 

7. The exercise of the rights of eminent domain if a notice of the 
exercise, describing any part of the Land, is recorded in the 
Public Records. 

8. Any taking by a governmental body that has occurred and is 
binding on the rights of a purchaser for value without Knowledge. 

9. The invalidity or unenforceability of the lien of the Insured 
Mortgage upon the Title.  This Covered Risk includes but is not 
limited to insurance against loss from any of the following 
impairing the lien of the Insured Mortgage: 
(a) forgery, fraud, undue influence, duress, incompetency, 

incapacity, or impersonation; 
(b) failure of any person or Entity to have authorized a transfer 

or conveyance; 
(c) the Insured Mortgage not being properly created, executed, 

witnessed, sealed, acknowledged, notarized, or delivered; 
(d) failure to perform those acts necessary to create a 

document by electronic means authorized by law; 
(e) a document executed under a falsified, expired, or 

otherwise invalid power of attorney; 
(f) a document not properly filed, recorded, or indexed in the 

Public Records including failure to perform those acts by 
electronic means authorized by law; or 

(g) a defective judicial or administrative proceeding.  
10. The lack of priority of the lien of the Insured Mortgage upon the 

Title over any other lien or encumbrance. 
11. The lack of priority of the lien of the Insured Mortgage upon the 

Title 
(a) as security for each and every advance of proceeds of the 

loan secured by the Insured Mortgage over any statutory 
lien for services, labor, or material arising from construction 
of an improvement or work related to the Land when the 
improvement or work is either: 

(i) contracted for or commenced on or before Date of 
Policy; or  

(ii) contracted for, commenced, or continued after Date of 
Policy if the construction is financed, in whole or in 
part, by proceeds of the loan secured by the Insured 
Mortgage that the Insured has advanced or is 
obligated on Date of Policy to advance; and 

(b)  over the lien of any assessments for street improvements 
under construction or completed at Date of Policy. 

12. The invalidity or unenforceability of any assignment of the 
Insured Mortgage, provided the assignment is shown in 
Schedule A, or the failure of the assignment shown in Schedule 
A to vest title to the Insured Mortgage in the named Insured 
assignee free and clear of all liens. 

13. The invalidity, unenforceability, lack of priority, or avoidance of 
the lien of the Insured Mortgage upon the Title 
(a) resulting from the avoidance in whole or in part, or from a 

court order providing an alternative remedy, of any transfer 
of all or any part of the title to or any interest in the Land 
occurring prior to the transaction creating the lien of the 
Insured Mortgage because that prior transfer constituted a 
fraudulent or preferential transfer under federal bankruptcy, 
state insolvency, or similar creditors' rights laws; or  

(b) because the Insured Mortgage constitutes a preferential 
transfer under federal bankruptcy, state insolvency, or 
similar creditors' rights laws by reason of the failure of its 
recording in the Public Records 
i) to be timely, or  
ii) to impart notice of its existence to a purchaser for 

value or to a judgment or lien creditor. 
14. Any defect in or lien or encumbrance on the Title or other matter 

included in Covered Risks 1 through 13 that has been created or 
attached or has been filed or recorded in the Public Records 
subsequent to Date of Policy and prior to the recording of the 
Insured Mortgage in the Public Records. 

The Company will also pay the costs, attorneys' fees, and expenses 
incurred in defense of any matter insured against by this Policy, but 
only to the extent provided in the Conditions.

 

Exclusions from Coverage 
 
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or 
expenses that arise by reason of:   
 
1. (a)  Any law, ordinance, permit, or governmental regulation 

(including those relating to building and zoning) restricting, 
regulating, prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land;   
(ii) the character, dimensions, or location of any improvement 

erected on the Land;   
(iii) the subdivision of land; or   
(iv) environmental protection; or the effect of any violation of 

these laws, ordinances, or governmental regulations.  This 
Exclusion 1(a) does not modify or limit the coverage 
provided under Covered Risk 5.   

(b) Any governmental police power.  This Exclusion 1(b) does 
not modify or limit the coverage provided under Covered 
Risk 6. 

2. Rights of eminent domain.  This Exclusion does not modify or limit 
the coverage provided under Covered Risk 7 or 8.     

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed, or agreed to by the Insured 

Claimant;   
(b) not Known to the Company, not recorded in the Public 

Records at Date of Policy, but Known to the Insured 
Claimant and not disclosed in writing to the Company by the 
Insured Claimant prior to the date the Insured Claimant 
became an Insured under this policy;   

(c) resulting in no loss or damage to the Insured Claimant;   

 
(d) attaching or created subsequent to Date of Policy (however, 

this does not modify or limit the coverage provided under 
Covered Risk 11, 13, or 14); or   

(e) resulting in loss or damage that would not have been 
sustained if the Insured Claimant had paid value for the 
Insured Mortgage.   

4. Unenforceability of the lien of the Insured Mortgage because of 
the inability or failure of an Insured to comply with applicable 
doing-business laws of the state where the Land is situated.   

5. Invalidity or unenforceability in whole or in part of the lien of the 
Insured Mortgage that arises out of the transaction evidenced by 
the Insured Mortgage and is based upon usury or any consumer 
credit protection or truth-in-lending law.   

6. Any claim, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors' rights laws, that the transaction 
creating the lien of the Insured Mortgage, is: 
(a) a fraudulent conveyance or fraudulent transfer, or 
(b) a preferential transfer for any reason not stated in Covered 

Risk 13(b) of this policy.   
7. Any lien on the Title for real estate taxes or assessments imposed 

by governmental authority and created or attaching between Date 
of Policy and the date of recording of the Insured Mortgage in the 
Public Records.  This Exclusion does not modify or limit the 
coverage provided under Covered Risk 11(b). 
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CONDITIONS 
 
1. DEFINITION OF TERMS   

The following terms when used in this policy mean: 
(a) “Amount of Insurance”:  The amount stated in Schedule A, 

as may be increased or decreased by endorsement to this 
policy, increased by Section 8(b) or decreased by Section 
10 of these Conditions.   

(b) “Date of Policy”: The date designated as “Date of Policy” in 
Schedule A.   

(c) “Entity”:  A corporation, partnership, trust, limited liability 
company, or other similar legal entity. 

(d) “Indebtedness”: The obligation secured by the Insured 
Mortgage including one evidenced by electronic means 
authorized by law, and if that obligation is the payment of a 
debt, the Indebtedness is the sum of   
i) the amount of the principal disbursed as of Date of 

Policy;   
ii) the amount of the principal disbursed subsequent to 

Date of Policy; 
iii) the construction loan advances made subsequent to 

Date of Policy for the purpose of financing in whole or 
in part the construction of an improvement to the Land 
or related to the Land that the Insured was and 
continued to be obligated to advance at Date of Policy 
and at the date of the advance;   

iv) interest on the loan;   
v) the prepayment premiums, exit fees, and other similar 

fees or penalties allowed by law;   
vi) the expenses of foreclosure and any other costs of 

enforcement;   
vii) the amounts advanced to assure compliance with laws 

or to protect the lien or the priority of the lien of the 
Insured Mortgage before the acquisition of the estate 
or interest in the Title;   

viii) the amounts to pay taxes and insurance; and 
ix) the reasonable amounts expended to prevent 

deterioration of improvements; but the Indebtedness is 
reduced by the total of all payments and by any 
amount forgiven by an Insured. 

(e) “Insured”:  The Insured named in Schedule A.    
(i) The term "Insured" also includes 

(A) the owner of the Indebtedness and each 
successor in ownership of the Indebtedness, 
whether the owner or successor owns the 
Indebtedness for its own account or as a trustee 
or other fiduciary, except a successor who is an 
obligor under the provisions of Section 12(c) of 
these Conditions;     

(B) the person or Entity who has “control” of the 
“transferable record,” if the Indebtedness is 
evidenced by a “transferable record,” as these 
terms are defined by applicable electronic 
transactions law; 

(C) successors to an Insured by dissolution, merger, 
consolidation, distribution, or reorganization;   

(D) successors to an Insured by its conversion to 
another kind of Entity;   

(E) a grantee of an Insured under a deed delivered 
without payment of actual valuable consideration  
conveying the Title 
(1) if the stock, shares, memberships, or other 

equity interests of the grantee are wholly-
owned by the named Insured,   

(2) if the grantee wholly owns the named 
Insured, or   

(3) if the grantee is wholly-owned by an 
affiliated Entity of the named Insured, 
provided the affiliated Entity and the named 
Insured are both wholly-owned by the same 
person or Entity;    

(F) any government agency or instrumentality that is 
an insurer or guarantor under an insurance contract or 

guaranty insuring or guaranteeing the Indebtedness 
secured by the Insured Mortgage, or any part of it, 
whether named as an Insured or not;   

(ii) With regard to (A), (B), (C), (D) , and (E) reserving, 
however, all rights and defenses as to any successor 
that the Company would have had against any 
predecessor Insured, unless the successor acquired 
the Indebtedness as a purchaser for value without 
Knowledge of the asserted defect, lien, encumbrance, 
or other matter insured against by this policy. 

(f) "Insured Claimant":  An Insured claiming loss or damage.   
(g) “Insured Mortgage”:  The Mortgage described in paragraph 

4 of Schedule A.   
(h) "Knowledge" or "Known":  Actual knowledge, not 

constructive knowledge or notice that may be imputed to an 
Insured by reason of the Public Records or any other 
records that impart constructive notice of matters affecting 
the Title.   

(i) "Land":  The land described in Schedule A, and affixed 
improvements that by law constitute real property.  The 
term "Land” does not include any property beyond the lines 
of the area described in Schedule A, nor any right, title, 
interest, estate, or easement in abutting streets, roads, 
avenues, alleys, lanes, ways, or waterways, but this does 
not modify or limit the extent that a right of access to and 
from the Land is insured by this policy.   

(j) "Mortgage":  Mortgage, deed of trust, trust deed, or other 
security instrument, including one evidenced by electronic 
means authorized by law.   

(k) "Public Records":  Records established under state statutes 
at Date of Policy for the purpose of imparting constructive 
notice of matters relating to real property to purchasers for 
value and without Knowledge.  With respect to Covered 
Risk 5(d), "Public Records" shall also include environmental 
protection liens filed in the records of the clerk of the United 
States District Court for the district where the Land is 
located.   

(l) “Title”:  The estate or interest described in Schedule A.   
(m) "Unmarketable Title”: Title affected by an alleged or 

apparent matter that would permit a prospective purchaser 
or lessee of the Title or lender on the Title or a prospective 
purchaser of the Insured Mortgage to be released from the 
obligation to purchase, lease, or lend if there is a 
contractual condition requiring the delivery of marketable 
title.  

 
2. CONTINUATION OF INSURANCE 

The coverage of this policy shall continue in force as of Date of 
Policy in favor of an Insured after acquisition of the Title by an 
Insured or after conveyance by an Insured, but only so long as 
the Insured retains an estate or interest in the Land, or holds an 
obligation secured by a purchase money Mortgage given by a 
purchaser from the Insured, or only so long as the Insured shall 
have liability by reason of warranties in any transfer or 
conveyance of the Title.  This policy shall not continue in force in 
favor of any purchaser from the Insured of either (i) an estate or 
interest in the Land, or (ii) an obligation secured by a purchase 
money Mortgage given to the Insured.   

 
3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT 

The Insured shall notify the Company promptly in writing (i) in 
case of any litigation as set forth in Section 5(a) of these 
Conditions, (ii) in case Knowledge shall come to an Insured of 
any claim of title or interest that is adverse to the Title or the lien 
of the Insured Mortgage, as insured, and that might cause loss 
or damage for which the Company may be liable by virtue of this 
policy, or (iii) if the Title or the lien of the Insured Mortgage, as 
insured, is rejected as Unmarketable Title.  If the Company is 
prejudiced by the failure of the Insured Claimant to provide 
prompt notice, the Company's liability to the Insured Claimant 
under the policy shall be reduced to the extent of the prejudice. 
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CONDITIONS – Continued 
 
4. PROOF OF LOSS 

In the event the Company is unable to determine the amount of 
loss or damage, the Company may, at its option, require as a 
condition of payment that the Insured Claimant furnish a signed 
proof of loss.  The proof of loss must describe the defect, lien, 
encumbrance, or other matter insured against by this policy that 
constitutes the basis of loss or damage and shall state, to the 
extent possible, the basis of calculating the amount of the loss or 
damage.   

 

5. DEFENSE AND PROSECUTION OF ACTIONS 
(a) Upon written request by the Insured, and subject to the 

options contained in Section 7 of these Conditions, the 
Company, at its own cost and without unreasonable delay, 
shall provide for the defense of an Insured in litigation in 
which any third party asserts a claim covered by this policy 
adverse to the Insured.  This obligation is limited to only 
those stated causes of action alleging matters insured 
against by this policy.  The Company shall have the right to 
select counsel of its choice (subject to the right of the 
Insured to object for reasonable cause) to represent the 
Insured as to those stated causes of action.  It shall not be 
liable for and will not pay the fees of any other counsel.  
The Company will not pay any fees, costs, or expenses 
incurred by the Insured in the defense of those causes of 
action that allege matters not insured against by this policy.   

(b) The Company shall have the right, in addition to the options 
contained in Section 7 of these Conditions, at its own cost, 
to institute and prosecute any action or proceeding or to do 
any other act that in its opinion may be necessary or 
desirable to establish the Title or the lien of the Insured 
Mortgage, as insured, or to prevent or reduce loss or 
damage to the Insured.  The Company may take any 
appropriate action under the terms of this policy, whether or 
not it shall be liable to the Insured.  The exercise of these 
rights shall not be an admission of liability or waiver of any 
provision of this policy.  If the Company exercises its rights 
under this subsection, it must do so diligently.   

(c) Whenever the Company brings an action or asserts a 
defense as required or permitted by this policy, the 
Company may pursue the litigation to a final determination 
by a court of competent jurisdiction, and it expressly 
reserves the right, in its sole discretion, to appeal any 
adverse judgment or order.   

 

6. DUTY OF INSURED CLAIMANT TO COOPERATE 
(a) In all cases where this policy permits or requires the 

Company to prosecute or provide for the defense of any 
action or proceeding and any appeals, the Insured shall 
secure to the Company the right to so prosecute or provide 
defense in the action or proceeding, including the right to 
use, at its option, the name of the Insured for this purpose.  
Whenever requested by the Company, the Insured, at the 
Company's expense, shall give the Company all reasonable 
aid (i) in securing evidence, obtaining witnesses, 
prosecuting or defending the action or proceeding, or 
effecting settlement, and (ii) in any other lawful act that in 
the opinion of the Company may be necessary or desirable 
to establish the Title, the lien of the Insured Mortgage, or 
any other matter as insured.  If the Company is prejudiced 
by the failure of the Insured to furnish the required 
cooperation, the Company's obligations to the Insured 
under the policy shall terminate, including any liability or 
obligation to defend, prosecute, or continue any litigation, 
with regard to the matter or matters requiring such 
cooperation. 

(b) The Company may reasonably require the Insured Claimant 
to submit to examination under oath by any authorized 
representative of the Company and to produce for 
examination, inspection, and copying, at such reasonable 
times and places as may be designated by the authorized 
representative of the Company, all records, in whatever 
medium maintained, including books, ledgers, checks, 

memoranda, correspondence, reports, e-mails, disks, 
tapes, and videos whether bearing a date before or after 
Date of Policy, that reasonably pertain to the loss or 
damage.  Further, if requested by any authorized 
representative of the Company, the Insured Claimant shall 
grant its permission, in writing, for any authorized 
representative of the Company to examine, inspect, and 
copy all of these records in the custody or control of a third 
party that reasonably pertain to the loss or damage.  All 
information designated as confidential by the Insured 
Claimant provided to the Company pursuant to this Section 
shall not be disclosed to others unless, in the reasonable 
judgment of the Company, it is necessary in the 
administration of the claim.  Failure of the Insured Claimant 
to submit for examination under oath, produce any 
reasonably requested information, or grant permission to 
secure reasonably necessary information from third parties 
as required in this subsection, unless prohibited by law or 
governmental regulation, shall terminate any liability of the 
Company under this policy as to that claim. 

 

7.  OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 
TERMINATION OF LIABILITY 
In case of a claim under this policy, the Company shall have the 
following additional options: 

(a) To Pay or Tender Payment of the Amount of Insurance or 
to Purchase the Indebtedness.   

(i) To pay or tender payment of the Amount of Insurance 
under this policy together with any costs, attorneys' 
fees, and expenses incurred by the Insured Claimant 
that were authorized by the Company up to the time of 
payment or tender of payment and that the Company 
is obligated to pay; or   

(ii) To purchase the Indebtedness for the amount of the 
Indebtedness on the date of purchase, together with 
any costs, attorneys' fees, and expenses incurred by 
the Insured Claimant that were authorized by the 
Company up to the time of purchase and that the 
Company is obligated to pay. 
When the Company purchases the Indebtedness, the 
Insured shall transfer, assign, and convey to the 
Company the Indebtedness and the Insured Mortgage, 
together with any collateral security.   
Upon the exercise by the Company of either of the 
options provided for in subsections (a)(i) or (ii), all 
liability and obligations of the Company to the Insured 
under this policy, other than to make the payment 
required in those subsections, shall terminate, 
including any liability or obligation to defend, 
prosecute, or continue any litigation.  

(b) To Pay or Otherwise Settle With Parties Other Than the 
Insured or With the Insured Claimant.   
(i) to pay or otherwise settle with other parties for or in 

the name of an Insured Claimant any claim insured 
against under this policy.  In addition, the Company 
will pay any costs, attorneys' fees, and expenses 
incurred by the Insured Claimant that were authorized 
by the Company up to the time of payment and that 
the Company is obligated to pay; or   

(ii) to pay or otherwise settle with the Insured Claimant 
the loss or damage provided for under this policy, 
together with any costs, attorneys' fees, and expenses 
incurred by the Insured Claimant that were authorized 
by the Company up to the time of payment and that 
the Company is obligated to pay.   

Upon the exercise by the Company of either of the options 
provided for in subsections (b)(i) or (ii), the Company's 
obligations to the Insured under this policy for the claimed 
loss or damage, other than the payments required to be 
made, shall terminate, including any liability or obligation to 
defend, prosecute, or continue any litigation.   
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CONDITIONS - Continued 
 
8.  DETERMINATION AND EXTENT OF LIABILITY 

This policy is a contract of indemnity against actual monetary loss 
or damage sustained or incurred by the Insured Claimant who has 
suffered loss or damage by reason of matters insured against by 
this policy.   
(a) The extent of liability of the Company for loss or damage under 

this policy shall not exceed the least of   
(i) the Amount of Insurance, 
(ii) the Indebtedness, 
(iii) the difference between the value of the Title as insured 

and the value of the Title subject to the risk insured 
against by this policy, or   

(iv) if a government agency or instrumentality is the Insured 
Claimant, the amount it paid in the acquisition of the Title 
or the Insured Mortgage in satisfaction of its insurance 
contract or guaranty.   

(b) If the Company pursues its rights under Section 5 of these 
Conditions and is unsuccessful in establishing the Title or the 
lien of the Insured Mortgage, as insured,  
(i) the Amount of Insurance shall be increased by 10%, and 
(ii) the Insured Claimant shall have the right to have the loss 

or damage determined either as of the date the claim 
was made by the Insured Claimant or as of the date it is 
settled and paid.   

(c) In the event the Insured has acquired the Title in the manner 
described in Section 2 of these Conditions or has conveyed 
the Title, then the extent of liability of the Company shall 
continue as set forth in Section 8(a) of these Conditions.   

(d) In addition to the extent of liability under (a), (b), and (c), the 
Company will also pay those costs, attorneys' fees, and 
expenses incurred in accordance with Sections 5 and 7 of 
these Conditions.   

 
9. LIMITATION OF LIABILITY 

(a) If the Company establishes the Title, or removes the alleged 
defect, lien, or encumbrance, or cures the lack of a right of 
access to or from the Land, or cures the claim of 
Unmarketable Title, or establishes the lien of the Insured 
Mortgage, all as insured, in a reasonably diligent manner by 
any method, including litigation and the completion of any 
appeals, it shall have fully performed its obligations with 
respect to that matter and shall not be liable for any loss or 
damage caused to the Insured.   

(b) n the event of any litigation, including litigation by the 
Company or with the Company's consent, the Company shall 
have no liability for loss or damage until there has been a final 
determination by a court of competent jurisdiction, and 
disposition of all appeals, adverse to the Title or to the lien of 
the Insured Mortgage, as insured.   

(c) The Company shall not be liable for loss or damage to the 
Insured for liability voluntarily assumed by the Insured in 
settling any claim or suit without the prior written consent of 
the Company.  

 
10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION 

OF LIABILITY 
(a) All payments under this policy, except payments made for 

costs, attorneys' fees, and expenses, shall reduce the Amount 
of Insurance by the amount of the payment.  However, any 
payments made prior to the acquisition of Title as provided in 
Section 2 of these Conditions shall not reduce the Amount of 
Insurance afforded under this policy except to the extent that 
the payments reduce the Indebtedness.   

(b) The voluntary satisfaction or release of the Insured Mortgage 
shall terminate all liability of the Company except as provided 
in Section 2 of these Conditions.   

 
11.  PAYMENT OF LOSS 

When liability and the extent of loss or damage have been 
definitely fixed in accordance with these Conditions, the payment 
shall be made within 30 days. 

 
12.  RIGHTS OF RECOVERY UPON PAYMENT OR SETTLEMENT 

(a)  The Company's Right to Recover. 
Whenever the Company shall have settled and paid a claim 
under this policy, it shall be subrogated and entitled to the 
rights of the Insured Claimant in the Title or Insured Mortgage 
and all other rights and remedies in respect to the claim that 
the Insured Claimant has against any person or property, to 
the extent of the amount of any loss, costs, attorneys' fees, 
and expenses paid by the Company.  If requested by the 
Company, the Insured Claimant shall execute documents to 
evidence the transfer to the Company of these rights and 
remedies.  The Insured Claimant shall permit the Company to 
sue, compromise, or settle in the name of the Insured 
Claimant and to use the name of the Insured Claimant in any 
transaction or litigation involving these rights and remedies.   
If a payment on account of a claim does not fully cover the 
loss of the Insured Claimant, the Company shall defer the 
exercise of its right to recover until after the Insured Claimant 
shall have recovered its loss.   

(b)  The Insured's Rights and Limitations. 
(i) The owner of the Indebtedness may release or substitute 

the personal liability of any debtor or guarantor, extend 
or otherwise modify the terms of payment, release a 
portion of the Title from the lien of the Insured Mortgage, 
or release any collateral security for the Indebtedness, if 
it does not affect the enforceability or priority of the lien 
of the Insured Mortgage.   

(ii) If the Insured exercises a right provided in (b)(i), but has 
Knowledge of any claim adverse to the Title or the lien of 
the Insured Mortgage insured against by this policy, the 
Company shall be required to pay only that part of any 
losses insured against by this policy that shall exceed 
the amount, if any, lost to the Company by reason of the 
impairment by the Insured Claimant of the Company's 
right of subrogation.   

(c) The Company's Rights Against Noninsured Obligors 
The Company's right of subrogation includes the Insured's 
rights against non-insured obligors including the rights of the 
Insured to indemnities, guaranties, other policies of insurance, 
or bonds, notwithstanding any terms or conditions contained 
in those instruments that address subrogation rights. 
The Company's right of subrogation shall not be avoided by 
acquisition of the Insured Mortgage by an obligor (except an 
obligor described in Section 1(e)(i)(F) of these Conditions) 
who acquires the Insured Mortgage as a result of an 
indemnity, guarantee, other policy of insurance, or bond, and 
the obligor will not be an Insured under this policy.   

 
13. ARBITRATION 

Either the Company or the Insured may demand that the claim or 
controversy shall be submitted to arbitration pursuant to the Title 
Insurance Arbitration Rules of the American Land Title Association 
(“Rules”).  Except as provided in the Rules, there shall be no 
joinder or consolidation with claims or controversies of other 
persons.  Arbitrable matters may include, but are not limited to, any 
controversy or claim between the Company and the Insured arising 
out of or relating to this policy, any service in connection with its 
issuance or the breach of a policy provision, or to any other 
controversy or claim arising out of the transaction giving rise to this 
policy.  All arbitrable matters when the Amount of Insurance is 
$2,000,000 or less shall be arbitrated at the option of either the 
Company or the Insured.  All arbitrable matters when the Amount 
of Insurance is in excess of $2,000,000 shall be arbitrated only 
when agreed to by both the Company and the Insured.  Arbitration 
pursuant to this policy and under the Rules shall be binding upon 
the parties.  Judgment upon the award rendered by the 
Arbitrator(s) may be entered in any court of competent jurisdiction. 

 
CONDITIONS – Continued 
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14. LIABILITY LIMITED TO THIS POLICY; 

POLICY ENTIRE CONTRACT. 
(a) This policy together with all endorsements, if any, attached to 

it by the Company is the entire policy and contract between 
the Insured and the Company.  In interpreting any provision 
of this policy, this policy shall be construed as a whole.   

(b) Any claim of loss or damage that arises out of the status of 
the Title or lien of the Insured Mortgage or by any action 
asserting such claim shall be restricted to this policy. 

(c) Any amendment of or endorsement to this policy must be in 
writing and authenticated by an authorized person, or 
expressly incorporated by Schedule A of this policy. 

(d) Each endorsement to this policy issued at any time is made 
a part of this policy and is subject to all of its terms and 
provisions.  Except as the endorsement expressly states, it 
does not (i) modify any of the terms and provisions of the 
policy, (ii) modify any prior endorsement, (iii) extend the Date 
of Policy, or (iv) increase the Amount of Insurance.   

 
15.  SEVERABILITY. 

In the event any provision of this policy, in whole or in part, is held 
invalid or unenforceable under applicable law, the policy shall be 
deemed not to include that provision or such part held to be 
invalid, but all other provisions shall remain in full force and 
effect.   

 
16. CHOICE OF LAW; FORUM. 

(a) Choice of Law:  The Insured acknowledges the Company 
has underwritten the risks covered by this policy and 
determined the premium charged therefor in reliance upon 
the law affecting interests in real property and applicable to 
the interpretation, rights, remedies, or enforcement of 
policies of title insurance of the jurisdiction where the Land is 
located.   
 
Therefore, the court or an arbitrator shall apply the law of the 
jurisdiction where the Land is located to determine the 
validity of claims against the Title or the lien of the Insured 
Mortgage that are adverse to the Insured and to interpret and 
enforce the terms of this policy.  In neither case shall the 
court or arbitrator apply its conflicts of law principles to 
determine the applicable law.   

 
(b) Choice of Forum:  Any litigation or other proceeding brought 

by the Insured against the Company must be filed only in a 
state or federal court within the United States of America or 
its territories having appropriate jurisdiction.   

 
17.  NOTICES, WHERE SENT. 

Any notice of claim and any other notice or statement in writing 
required to be given to the Company under this policy must be 
given to the Company at Claims Department at P.O. Box 2029, 
Houston, TX  77252-2029. 

 

























 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “3” 



Claim Report 
 
Report Date 
 
January 21, 2011 
 

 
Claim no. 
 
2011-2 

 
Investigator 
 
Dr. Keanu Sai 
 

 
Policy no. 
 
T76-000020391 
 

 
Policy issued 
 
February 24, 2003  
 

 
Assigned 
 
January 18, 2011 

 
Investigated 
 
January 21, 2011 

 
Policy:                                                                 Coverage:                                                     Amount: 
Owner’s (Ticor Title Insurance)                          Fee-simple Title                                            $ 178,000.00 
 
 
Description of Property: 
 
Lot 2787, area 1.00 acre, more or less, Block 7, as shown on Map 58 filed in the Office of the Assistant 
Registrar of the Land Court of the State of Hawai`i with Land Court Application no. 1053 (amended) of W.H. 
Shipman, Limited, under document no. 2895104 & certificate no. 505052, filed with the Registrar of the 
Bureau of Conveyances on February 24th 2003.  
 
 
Defect in Title Summary: 
 
Owner’s deed was not lawfully executed according to Hawaiian Kingdom law. 
 
Total Claim: 
 
$ 178,000.00 
 
 
Enclosures:                         Proof of Defect                     
 

	  
 Kale Kepekaio Gumapac and Dianne Dee Gumapac, now divorced, the 

insured, retained Hawaiian Alliance, LLC, to do an investigation of their fee-

simple title situated at Keaau, District of Puna, Island of Hawai`i. This claim 

involves a defect of title by virtue of an executive agreement entered into 

between President Grover Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom, whereby the President and his successors 

in office were and continue to be bound to faithfully execute Hawaiian Kingdom 

law by assignment of the Queen under threat of war on January 17th 1893. The 

notaries public in the Hawaiian Islands and the registrar of the Bureau of 

Conveyances were not lawful since January 17th 1893, and therefore title to the 

Hawaiian Alliance, LLC 
HC2 Box 9607 
Kea`au, HI 96749 
Phone no. (808) 982-9020 
Email: kgumapac@gmail.com 
 
Re:  Kale Kepekaio Gumapac and Dianne  
       Dee Gumapac 
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estate in fee-simple described as Lot 2787, area 1.00 acre, more or less, Block 7, 

as shown on Map 58 filed in the Office of the Assistant Registrar of the Land 

Court of the State of Hawai`i with Land Court Application no. 1053 (amended) of 

W.H. Shipman, Limited, under document no. 2895104 & certificate no. 505052, 

filed with the Registrar of the Bureau of Conveyances on February 24th 2003, is 

vested other than Kale Kepekaio Gumapac and Dianne Dee Gumapac, now 

divorced, because the aforementioned deed of conveyance was not lawfully 

executed in compliance with Hawaiian Kingdom law. 

 

Sincerely, 

 

 

Momilani Glushenko 
Vice President Operations 
Hawaiian Alliance, LLC 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Enclosure “1” 



Dr. Keanu Sai           

47-605 Puapo`o Place  Kane`ohe, HI 96744  Phone: 808-383-6100  
E-Mail :  keanu.sai@gmail .com Web: www2.hawaii .edu/~anu 

 

Expert Memorandum Regarding the Legal Continuity of the 
Hawaiian Kingdom and the Fee-simple Title being Vested 

Other than Kale Kepekaio Gumapac and Dianne Dee 
Gumapac 

January 21st 2011 
 

 According to article I, Montevideo Convention (1933), “The state as a person of 

international law should possess the following qualifications: (a) a permanent population; (b) a 

defined territory; (c) government; and (d) capacity to enter into relations with the other states.”1  

 

Synopsis 

 The Hawaiian Kingdom had these attributes when Great Britain and France entered into a 

joint proclamation acknowledging and recognizing Hawai`i as an independent and sovereign 

State on November 28th 1843, and on July 6th 1844, United States Secretary of State John C. 

Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by 

President John Tyler.2 As a result of the United States’ recognition, the Hawaiian Kingdom 

entered into a Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849;3 Treaty of 

Commercial Reciprocity, Jan. 13th 1875;4 Postal Convention Concerning Money Orders, Sep. 

11th 1883;5 and a Supplementary Convention to the 1875 Treaty of Commercial Reciprocity, 

Dec. 6th 1884.6 The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 

18th 1875; Belgium, Oct. 4th 1862; Bremen, March 27th 1854; Denmark, Oct. 19th 1846; France, 

                                                      
1 49 U.S. Stat. 3097, 3100. 
2 DAVID KEANU SAI, AMERICAN OCCUPATION OF THE HAWAIIAN KINGDOM: BEGINNING THE TRANSITION FROM 
OCCUPIED TO RESTORED STATE, Doctoral Dissertation, University of Hawai`i, Political Science (December 2008), 
72; see also David Keanu Sai, A Slippery Path Towards Hawaiian Indigeneity, 10 Journal of Law and Social 
Challenges 74 (Fall 2008). 
3 9 U.S. Stat. 977. 
4 19 U.S. Stat. 625. 
5 23 U.S. Stat. 736. 
6 25 U.S. Stat. 1399. 
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July 17th 1839, March 26th 1846, Sep. 8th 1858; French Tahiti, Nov. 24th 1853; Germany, March 

25th 1879; Great Britain, Nov. 13th 1836 and March 26th 1846; Great Britain’s New South Wales, 

March 10th 1874; Hamburg, Jan. 8th 1848); Italy, July 22nd 1863; Japan, Aug. 19th 1871, Jan. 28th 

1886; Netherlands, Oct. 16th 1862; Portugal, May 5th 1882; Russia, June 19th 1869; Samoa, 

March 20th 1887; Spain, Oct. 9th 1863; Sweden-Norway, April 5th 1855; and Switzerland, July 

20th 1864.  

 In the 21st century, an international tribunal and the Ninth Circuit Court of Appeals 

acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in the 19th 

century. In Larsen v. Hawaiian Kingdom (2001), the Permanent Court of Arbitration in The 

Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as an independent State 

recognized as such by the United States of America, the United Kingdom, and various other 

States.”7 The 9th Circuit Court, in Kahawaiola`a v. Norton (2004), also acknowledged the 

Hawaiian Kingdom’s status as “a co-equal sovereign alongside the United States;”8 and in Doe v. 

Kamehameha (2005), the Court stated that, “in 1866, the Hawaiian Islands were still a sovereign 

kingdom.”9 

 Having established the Hawaiian Kingdom’s internationally recognized status as an 

independent state in the 19th century, the next question is whether or not the Hawaiian Kingdom 

status as a state was extinguished after its government was overthrown by U.S. troops on January 

17th 1893. As a subject of international law, statehood of the Hawaiian Kingdom can only be 

measured and determined by the rules of international law and not the domestic laws of any State 

to include the United States and the Hawaiian Kingdom. According to Professor Crawford, “A 

State is not necessarily extinguished by substantial changes in territory, population or 

government, or even, in some cases, by a combination of all three.”10 In particular, military 

“occupation does not extinguish the State pending a final settlement of the conflict. And, 

generally, the presumption—in practice a strong presumption—favours the continuity and 

disfavors the extinction of a an established State.”11 Professor Wright, a renowned scholar in 

U.S. foreign relations law, states that, “international law distinguishes between a government and 

                                                      
7 Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001). 
8 Kahawaiola`a v. Norton, 386 F.3rd 1271 (2004). 
9 Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005). 
10 JAMES CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL LAW 700 (2nd ed., 2006). 
11 Id., 701. 
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the state it governs.”12 And according to §201, Restatement (Third) Foreign Relations Law of the 

United States, “A state may continue to be regarded as such even though, due to insurrection or 

other difficulties, its internal affairs become anarchic for an extended period of time;”13 and 

“Military occupation, whether during war or after an armistice, does not terminate statehood.”14 

Therefore, a sovereign State would continue to exist despite its government being overthrown by 

military force. Two contemporary examples illustrate this principle of international law, the 

overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein (Iraq) in 2003. The 

former has been a recognized sovereign State since 1919,15 and the latter since 1932.16 Professor 

Dixon explains: 

 If an entity ceases to possess any of the qualities of statehood…this does not 

mean that it ceases to be a state under international law. For example, the absence of an 

effective government in Afghanistan and Iraq following the intervention of the USA did 

not mean that there were no such states, and the same is true of Sudan where there still 

appears to be no entity governing the country effectively. Likewise, if a state is allegedly 

‘extinguished’ through the illegal action of another state, it will remain a state in 

international law.17 

 After the Hawaiian Kingdom government was illegally overthrown, two executive 

agreements were entered into between President Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom in 1893. The President entered into these executive 

agreements under his sole constitutional authority to represent the United States in foreign 

relations and the Congress cannot intervene without violating the separation of powers doctrine 

being an encroachment upon the executive power. The first agreement, called the Lili`uokalani 

assignment, (Exhibit A), assigned executive power to the United States President to administer 

Hawaiian Kingdom law and to investigate the overthrow of the Hawaiian government. The 

second agreement, called the Restoration agreement, (Exhibit B), obligated the President of the 

United States to restore the Hawaiian government as it was prior to the landing of U.S. troops on 
                                                      
12 Quincy Wright, The Status of Germany and the Peace Proclamation, 46(2) American Journal of International 
Law 299-308, 307 (April 1952). 
13 RESTATEMENT (THIRD) FOREIGN RELATIONS LAW OF THE UNITED STATES, Reporter’s Note 2, §201. 
14 Id., Reporter’s Note 3. 
15 Manley O. Hudson, Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal 
of International Law 109-116, 110 (1935). 
16 Manley O. Hudson, The Admission of Iraq to Membership in the League of Nations, 27 American Journal of 
International Law 133-138, 133 (1933). 
17 MARTIN DIXON, TEXTBOOK ON INTERNATIONAL LAW 119 (6th ed., 2007). 
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January 16th 1893, and for the Queen, after the government was restored and the executive power 

returned to grant full amnesty to those members and supporters of the provisional government 

who committed treason.  

 

First Executive Agreement—Lili`uokalani assignment 

On January 17th 1893, Queen Lili`uokalani, by explicit grant, “yielded” her executive 

power to the President of the U.S. to do an investigation of their diplomat and military troops 

who illegally landed on Hawaiian territory in violation of Hawai`i’s sovereignty. The Queen 

specifically stated, “That I yield to the superior force of the United States of America whose 

Minister Plenipotentiary, His Excellency John L. Stevens, has caused United States troops to be 

landed at Honolulu and declared that he would support the said Provisional Government. Now to 

avoid any collision of armed forces, and perhaps the loss of life, I do this under protest, and 

impelled by said force yield my authority until such time as the Government of the United States 

shall, upon facts being presented to it, undo the action of its representative and reinstate me in 

the authority which I claim as the constitutional sovereign of the Hawaiian Islands.”18 The 

quintessential question is what “authority” did the Queen yield as the “constitutional 

sovereign’’? This authority is specifically stated in the Hawaiian constitution, which declares, 

“To the King [Queen] belongs the Executive power.” In Grieve v. Gulick (1883),19 Justice Austin 

of the Hawaiian Supreme Court stated that, “the Constitution declares [His Majesty] as the 

executive power of the Government,” which, according to the Indiana Supreme Court, “is the 

power to ‘execute’ the laws, that is, carry them into effect, as distinguished from the power to 

make the laws and the power to judge them.”20  

President Cleveland acknowledged receipt of this conditional grant in March when he 

received the protest from the Queen through her attorney in fact, Paul Neumann, in Washington, 

D.C. This acceptance of the conditional grant of Hawaiian executive power to investigate is 

called the Lili`uokalani Agreement. In a report to the President after the investigation was 

completed, Secretary of State Gresham acknowledged the temporary transfer of the Queen’s 

executive power by stating, “The Government of Hawaii surrendered its authority under a threat 

                                                      
18 Exhibit A, 461. 
19 5 Hawai`i 73, 76 (1883) 
20 Tucker v. State of Indiana, 218 Ind. 614, 35 N.E. 2d 270, 291 (1941). 
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of war, until such time only as the Government of the United States, upon the facts being 

presented to it, should reinstate the constitutional sovereign.”21 The President, in his message to 

Congress, also acknowledged the temporary transfer of executive power. Cleveland stated, the 

Queen “surrendered not to the provisional government, but to the United States. She surrendered 

not absolutely and permanently, but temporarily and conditionally until such time as the facts 

could be considered by the United States.”22 This was the first of two international agreements to 

have taken place through an exchange of diplomatic notes committing the President to the 

administration of Hawaiian Kingdom law while he investigated the overthrow of the Hawaiian 

government. The investigation concluded that U.S. Minister John Stevens with the illegal 

presence of U.S. troops bore the responsibility for the overthrow of the Hawaiian government. 

As a result, negotiations would ensue whereby a second agreement was sought by the United 

States to restore the Hawaiian Kingdom government. On the responsibility of State actors, 

Oppenheim states that “according to special circumstances and conditions the home State may be 

obliged to disown an act of its envoy, to apologize or express its regret for his behaviour, or to 

pay damages.”23 Therefore, on October 18th 1893, U.S. Secretary of State Walter Gresham 

directed U.S. Minister Plenipotentiary Albert Willis to initiate negotiations with Queen 

Lili`uokalani for settlement and restoration of the Hawaiian Kingdom government.  He stated to 

Willis, 

 On your arrival at Honolulu you will take advantage of an early opportunity to 

inform the Queen of…the President’s sincere regret that the reprehensible conduct of the 

American minister and the unauthorized presence on land of a military force of the 

United States obliged her to surrender her sovereignty, for the time being, and rely on the 

justice of this Government to undo the flagrant wrong. 

 You will, however, at the same time inform the Queen that, when reinstated, the 

President expects that she will pursue a magnanimous course by granting full amnesty to 

all who participated in the movement against her, including persons who are, or have 

been, officially or otherwise, connected with the Provisional Government, depriving them 

of no right or privilege which they enjoyed before the so-called revolution. All 

obligations created by the Provisional Government in due course of administration should 
                                                      
21 Exhibit A, 462. 
22 Id., 457. 
23  Lassa Oppenheim, International Law: A Treatise, 3rd ed., ed. Ronald F. Roxburgh, Vol. II (London: Longmans 
Green and Co., 1921), 252. 
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be assumed. 

Having secured the Queen’s agreement to pursue this wise and humane policy, 

which it is believed you will speedily obtain, you will then advise the executive of the 

Provisional Government and his ministers of the President’s determination of the 

question which their action and that of the Queen devolved upon him, and that they are 

expected to promptly relinquish to her constitutional authority.24 

On November 13th 1893, Willis met with the Queen at the U.S. Legation in Honolulu, 

“who was informed that the President of the United States had important communications to 

make to her.”25 Willis explained to the Queen of the “President’s sincere regret that, through the 

unauthorized intervention of the United States, she had been obliged to surrender her 

sovereignty, and his hope that, with her consent and cooperation, the wrong done to her and to 

her people might be redressed.”26 In his message to the Congress, the President concluded that 

the “members of the provisional government and their supporters, though not entitled to extreme 

sympathy, have been led to their present predicament of revolt against the Government…by the 

indefensible encouragement and assistance of our diplomatic representative.”27 According to 

Wright, “statements of a decision on fact or policy, authorized by the President, must be accepted 

by foreign nations as the will of the United States.”28 Therefore, the Queen saw these 

conclusions by the President as representing the “will of the United States,” and according 

Oppenheim, Willis, who was the U.S. envoy accredited to the Hawaiian Kingdom, represented 

“his home State in the totality of its international relations,” and that he was “the mouthpiece of 

the head of his home State and its Foreign Secretary, as regards communications to be made to 

the State to which he is accredited.”29 

The President’s investigation also concluded that members of the provisional government 

and their supporters committed the crime of treason and therefore subject to the pains and 

penalties of treason under Hawaiian law. On this note, the Queen was then asked by Willis, 

“[s]hould you be restored to the throne, would you grant full amnesty as to life and property to 

all those persons who have been or who are now in the Provisional Government, or who have 

                                                      
24 Exhibit A, 464. 
25 Exhibit B, 1242. 
26 Id. 
27 Id., 457. 
28  Quincy Wright, The Control of American Foreign Relations (New York: The Macmillan Company, 1922), 22. 
29 Oppenheim, International Law (3rd ed), 556. 
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been instrumental in the overthrow of your government?”30 The Queen refused to grant amnesty 

and referenced Chapter VI, section 9 of the Penal Code, which states, “[w]hoever shall commit 

the crime of treason shall suffer the punishment of death and all his property shall be confiscated 

to the Government.” When asked again if she would reconsider, she responded, “[t]hese people 

were the cause of the revolution and the constitution of 1887. There will never be any peace 

while they are here. They must be sent out of the country, or punished, and their property 

confiscated.”31 In the government transcripts of this meeting, it states that the Queen called for 

beheading as punishment, but the Queen adamantly denied making such a statement. She later 

explained that beheading “is a form of punishment which has never been used in the Hawaiian 

Islands, either before or since the coming of foreigners.”32  

 In a follow-up dispatch to Willis, Gresham adamantly stated, “You will insist upon 

amnesty and recognition of obligations of the Provisional Government as essential conditions of 

restoration.”33 In another communication on December 3rd 1893, Gresham directed Willis to 

continue to negotiate with the Queen, and should she “refuse assent to the written conditions you 

will at once inform her that the President will cease interposition in her behalf.”34  Gresham 

acknowledged that the President had a duty to restore the constitutional government of the 

Islands, but it was dependent upon an unqualified agreement of the Queen to assume all 

administrative obligations incurred by the Provisional Government, and to grant full amnesty to 

those individuals instrumental in setting up or supporting the Provisional Government. He stated 

“The President feels that by our original interference and what followed we have incurred 

responsibilities to the whole Hawaiian community, and it would not be just to put one party at 

the mercy of the other.”35  Gresham also stated “Should the Queen ask whether, if she accedes to 

conditions, active steps will be taken by the United States to effect her restoration, or to maintain 

her authority thereafter, you will say that the President can not use force without the authority of 

Congress.”36  

                                                      
30 Executive Documents, 1242. 
31 Id.  
32  Lili`uokalani, Hawai`i's Story by Hawai`i's Queen (Rutland: Charles E. Tuttle Co., Inc., 1964), 247. 
33 Senate Executive Document no. 13, Fifty-third Congress, second session, Message from the President of the 
United States on the Hawaiian Question (December 18th 1893), 1191. 
34 Id. 
35 Id. 
36 Id., 1192. 



      
 

8 

Second Executive Agreement—Agreement of restoration 

On December 18th 1893, Willis was notified by the Queen’s assistant, Joseph Carter, that 

she was willing to spare their lives, not, however, their property, which, “should be confiscated 

to the Government, and they should not be permitted to remain in the Kingdom.”37 But later that 

day, the Queen sent a communication to Willis. She stated, 

Since I had the interview with you this morning I have given the most careful and 

conscientious thought as to my duty, and I now of my own free will give my conclusions. 

 I must not feel vengeful to any of my people. If I am restored by the United 

States I must forget myself and remember only my dear people and my country. I must 

forgive and forget the past, permitting no proscription or punishment of anyone, but 

trusting that all will hereafter work together in peace and friendship for the good and for 

the glory of our beautiful and once happy land. 

 Asking you to bear to the President and the Government he represents a message 

of gratitude from me and from my people, and promising, with God’s grace, to prove 

worthy of the confidence and friendship of your people.”38  

 An agreement between the two Heads of State had finally been made for settlement of the 

international dispute called the Restoration Agreement. Coincident with the agreement was the 

temporary and conditional assignment of executive power by the Queen to the President of the 

United States, and that the assignment and agreement to restore the Hawaiian government “did 

not, as in the case of treaties, as that term is used in the treaty-making clause of the Constitution 

(Art. II, § 2), require the advice and consent of the Senate.”39 Attached to the communication 

was the following pledge that was dispatched by Willis to Gresham on December 20th 1893.  
I, Liliuokalani, in recognition of the high sense of justice which has actuated the 

President of the United States, and desiring to put aside all feelings of personal hatred or 

revenge and to do what is best for all the people of these Islands, both native and foreign 

born, do hereby and herein solemnly declare and pledge myself that, if reinstated as the 

constitutional sovereign of the Hawaiian Islands, that I will immediately proclaim and 

declare, unconditionally and without reservation, to every person who directly or 

indirectly participated in the revolution of January 17, 1893, a full pardon and amnesty 

for their offenses, with restoration of all rights, privileges, and immunities under the 
                                                      
37 Exhibit B, 1267. 
38 Id., 1269. 
39 U.S. v. Belmont, 301 U.S. 324, 330 (1937). 
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constitution and the laws which have been made in pursuance thereof, and that I will 

forbid and prevent the adoption of any measures of proscription or punishment for what 

has been done in the past by those setting up or supporting the Provisional Government. I 

further solemnly agree to accept the restoration under the constitution existing at the time 

of said revolution and that I will abide by and fully execute that constitution with all the 

guaranties as to person and property therein contained. I furthermore solemnly pledge 

myself and my Government, if restored, to assume all the obligations created by the 

Provisional Government, in the proper course of administration, including all 

expenditures for military or police services, it being my purpose, if restored, to assume 

the Government precisely as it existed on the day when it was unlawfully overthrown. 40  

On the same day the Queen accepted the President’s conditions of restoration on 

December 18th 1893, the President delivered a message to Congress apprising them of the 

conclusion of his investigation and the pursuit of settlement with the Queen. He was not aware 

that the Queen accepted the conditions. This was clarified in a correspondence with Willis from 

Gresham on January 12th 1894, whereby the Queen’s acceptance of the President’s offer was 

acknowledged, and on the following day, these diplomatic correspondences were forwarded to 

the Congress by message of the President on January 13th 1893. Gresham stated, 

On the 18th ultimo the President sent a special message to Congress 

communicating copies of the Mr. Blount’s reports and the instructions given to him and 

you. On the same day, answering a resolution of the House of Representatives, he sent 

copies of all correspondence since March 4, 1889, on the political affairs and relations of 

Hawaii, withholding, for sufficient reasons, only Mr. Stevens’ No. 70 of October 8, 1892, 

and your No. 3 of November 16, 1893. The President therein announced that the 

conditions of restoration suggested by him to the Queen had not proved acceptable to her, 

and that since the instructions sent to you to insist upon those conditions he had not 

learned that the Queen was willing to assent to them. The President thereupon submitted 

the subject to the more extended powers and wider discretion of Congress, adding the 

assurance that he would be gratified to cooperate in any legitimate plan which might be 

devised for a solution of the problem consistent with American honor, integrity, and 

morality. 

                                                      
40 Id. 
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Your reports show that on further reflection the Queen gave her unqualified 

assent in writing to the conditions suggested, but that the Provisional Government refuses 

to acquiesce in the President’s decision.  

The matter now being in the hands of Congress the President will keep that body 

fully advised of the situation, and will lay before it from time to time the reports received 

from you, including your No. 3, heretofore withheld, and all instructions sent to you. In 

the meantime, while keeping the Department fully informed of the course of events, you 

will, until further notice, consider your special instructions upon this subject have been 

fully complied with.41 

 

Supremacy Clause, U.S. Constitution 

 Since the United States is a Federal government, States within the Federal Union are 

subject to the supremacy of Federal laws and treaties, in particular, executive agreements. Article 

VI, clause 2, of the U.S. constitution, provides: “This Constitution, and the Laws of the United 

States which shall be made in pursuance thereof; and all treaties made, or which shall be made, 

under the authority of the United States, shall be the supreme law of the land; and the judges in 

every state shall be bound thereby, anything in the constitution or laws of any state to the 

contrary notwithstanding.” This provision of the U.S. constitution is known as the Supremacy 

clause that binds every State of the federal union to faithfully observe. In United States v. 

Belmont (1937),42 the U.S. Supreme Court affirmed that executive agreements entered into 

between the President and a sovereign nation does not require ratification from the U.S. Senate 

to have the force and effect of a treaty; and executive agreements bind successor Presidents for 

their faithful execution. Other landmark cases on executive agreements are United States v. Pink 

(1942)43 and American Insurance Association v. Garamendi (2003).44 In Garamendi, the Court 

stated, “Specifically, the President has authority to make ‘executive agreements’ with other 

countries, requiring no ratification by the Senate or approval by Congress.”45 According to 

Justice Douglas, U.S. v. Pink (1942), executive agreements “must be read not as self-contained 

                                                      
41 Exhibit B, 1283-1284. 
42 United States v. Belmont, 301 U. S. 324 (1937). 
43 United States v. Pink, 315 U.S. 203 (1942). 
44 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
45 Id., 397. 
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technical documents, like a marine insurance contract or a bill of lading, but as characteristically 

delicate and elusive expressions of diplomacy.”46  

 The U.S. Supreme Court has held that under no circumstances could state law be found to 

legally supersede an agreement between the national government and a foreign country. The 

external powers of the federal government could be exercised without regard to the laws of any 

state within the union. In Belmont, the Court also stated, “Plainly, the external powers of the 

United States are to be exercised without regard to state laws or policies,”47 and  “[i]n respect of 

all international negotiations and compacts, and in respect of our foreign relations generally, 

state lines disappear.”48 In United States v. Pink (1942), the Court reiterated, “It is, of course, 

true that even treaties with foreign nations will be carefully construed so as not to derogate from 

the authority and jurisdiction of the States of this nation unless clearly necessary to effectuate the 

national policy.... But state law must yield when it is inconsistent with, or impairs the policy or 

provisions of, a treaty or of an international compact or agreement.... Then, the power of a State 

to refuse enforcement of rights based on foreign law which runs counter to the public policy of 

the forum . . . must give way before the superior Federal policy evidenced by a treaty or 

international compact or agreement.”49 Both Belmont and Pink were reinforced by American 

Insurance Association v. Garamendi (2003), where the Court reiterated, that “valid executive 

agreements are fit to preempt state law, just as treaties are,”50 and that the preemptive power of 

an executive agreement derives from “the Constitution’s allocation of the foreign relations power 

to the National Government.”51 All three cases affirm that the Lili`uokalani assignment preempts 

all laws and policies of the State of Hawai`i. In Edgar v. Mite Corporation (1982), Justice White 

ruled, “A state statute is void to the extent that it actually conflicts with a valid federal statute; 

and ‘[a] conflict will be found 'where compliance with both federal and state regulations is a 

physical impossibility.’”52 

 

 

                                                      
46 U.S. v. Pink, 315 U.S. 203, 241 (1942). 
47 United States v. Belmont, 301 U. S. 324, 330 (1937). 
48 Id. 
49 United States v. Pink, 315 U.S. 203, 230 (1942). 
50 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
51 Id. 
52 Edgar v. Mite Corporation, 457 U.S. 624, 631 (1982). 



      
 

12 

United States’ Violation of the Executive Agreements 

 Since 1893, the United States government has violated the terms of its obligations under 

these executive agreements and in 1898 unilaterally annexed the Hawaiian Kingdom by enacting 

a congressional joint resolution justified as a military necessity during the Spanish-American 

War, and thereafter occupied Hawai`i. According to Professor Marek, “the legal order of the 

occupant is…strictly subject to the principle of effectiveness, while the legal order of the 

occupied State continues to exist notwithstanding the absence of effectiveness [e.g. no 

government]. …[Occupation] is thus the classical case in which the requirement of effectiveness 

as a condition of validity of a legal order is abandoned.”53 Referring to the United States’ 

occupation of the Hawaiian Kingdom in his law journal article, Professor Dumberry states: 
the 1907 Hague Convention protects the international personality of the occupied State, 

even in the absence of effectiveness.  Furthermore, the legal order of the occupied State 

remains intact, although its effectiveness is greatly diminished by the fact of occupation.  

As such, Article 43 of the 1907 Hague Convention IV provides for the co-existence of 

two distinct legal orders, that of the occupier and the occupied.54 

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to restore the Hawaiian Kingdom government, but instead illegally occupied the 

Hawaiian Kingdom for military purposes, and has remained in the Hawaiian Islands ever since. 

The failure to administer Hawaiian Kingdom law under the Lili`uokalani Assignment and then to 

reinstate the Hawaiian government under the Restoration agreement constitutes a breach of an 

international obligation, as defined by the Responsibility of States for Internationally Wrongful 

Acts,55 and the breach of this international obligation by the U.S. has “a continuing character 

[that] extends over the entire period during which the act continues and remains not in 

conformity with the international obligation.”56 The extended lapse of time has not affected in 

the least the international obligation of the U.S. under the both executive agreements; despite 

over a century of non-compliance and prolonged occupation, and according to Wright, the 

                                                      
53 KRYSTYNA MAREK, IDENTITY AND CONTINUITY OF STATES IN PUBLIC INTERNATIONAL LAW (1968), 102. 
54 Patrick Dumberry, The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
Kingdom’s Claim to Continue as an Independent State under International Law, 2(1) Chinese Journal of 
International Law 655-684 (2002).  
55  United Nations, “Responsibility of States for International Wrongful Acts” (2001), Article 12. 
56 Id., Article 14(2). 
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President binds “himself and his successors in office by executive agreements.”57 More 

importantly, the U.S. “may not rely on the provisions of its internal law as justification for failure 

to comply with its obligation.”58 

 Since 1900, the United States Congress has enacted additional legislation establishing a 

government for the Territory of Hawai`i,59 and in 1959 transformed the Territory of Hawai`i into 

the State of Hawai`i.60 According to Born, “American courts, commentators, and other 

authorities understood international law as imposing strict territorial limits on national assertions 

of legislative jurisdiction.”61 In Rose v. Himely (1807), the Court illustrated this view by 

asserting, “that the legislation of every country is territorial.”62 In The Apollon (1824), the Court 

stated that the “laws of no nation can justly extend beyond its own territory”63 for it would be “at 

variance with the independence and sovereignty of foreign nations,”64 and in U.S. v. Belmont 

(1937), Justice Sutherland resounded, “our Constitution, laws and policies have no 

extraterritorial operation, unless in respect of our own citizens.”65 Consistent with this view of 

non-extraterritoriality of legislation, acting Assistant Attorney General Douglas Kmiec opined 

“It is…unclear which constitutional power Congress exercised when it acquired Hawaii by joint 

resolution.  Accordingly, it is doubtful that the acquisition of Hawaii can serve as an appropriate 

precedent for a congressional assertion of sovereignty over an extended territorial sea.”66 

 Because U.S. legislation has no extraterritorial force and effect, except over U.S. citizens, 

it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the executive 

agreements remain binding on the United States under both international law and Federal law. 

§207(a), Restatement (Third) Foreign Relations Law of the United States, provides that “A state 

acts through its government, but the state is responsible for carrying out its obligation under 

international law regardless of the manner in which its constitution and laws allocate the 

responsibilities and functions of government, or of any constitutional or other internal rules or 
                                                      
57 QUINCY WRIGHT, THE CONTROL OF AMERICAN FOREIGN RELATIONS 235 (1922). 
58 Responsibility of States, Article 31(1).  
59 31 U.S. Stat. 141 (1900). 
60 73 U.S. Stat. 4 (1959). 
61 GARY BORN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES COURTS 493 (3rd ed. 1996). 
62 Rose v. Himely, 8 U.S. 241, 279 (1807). 
63 The Apollon, 22 U.S. 362, 370 (1824). 
64 Id. 
65 U.S. v. Belmont, 301 U.S. 324, 332 (1937). 
66 Douglas Kmiec, Legal Issues Raised by Proposed  Presidential Proclamation to Extend the Territorial Sea, 12 
Op. Off. Legal Counsel 238-263, 252 (1988). 
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limitations.” And §115(b), Restatement (Third), provides that “although a subsequent act of 

Congress may supersede a rule of international law or an international agreement as domestic 

law, the United States remains bound by the rule or agreement internationally… Similarly, the 

United States remains bound internationally when a principle of international law or a provision 

in an agreement of the United States is not given effect because it is inconsistent with the 

Constitution.” The United States cannot benefit from the violation of these executive agreements 

under the doctrine of estoppel.  

 As a result of the President’s failure to establish a military government in the islands to 

administer Hawaiian law by virtue of the Lili`uokalani assignment (January 17th 1893) and the 

international laws of occupation, which was mandated under the 1863 Lieber Code, art. 6, G.O. 

100, A.G.O. 1863, and then superseded by the 1907 Hague Convention, IV, art. 43, all acts 

performed by the provisional government, the Republic of Hawai`i, the Territory of Hawai`i and 

the State of Hawai`i, on behalf of or concerning the Hawaiian Islands cannot be considered 

lawful. The only exceptions, according to the seminal Namibia case, are the registration of births, 

deaths and marriages.67 With regard to real estate transactions, the execution of a deed of 

conveyance and mortgage under Hawaiian law must first be acknowledged by “the party or 

parties executing the same, before the Registrar of Conveyances, or his agent, or some judge of a 

court of record, or notary public of this Kingdom,”68 and then recorded in the Bureau of 

Conveyances, where “all deeds, leases for a term of more than one year, or other conveyances of 

real estate within this Kingdom shall be recorded in the office of the Registrar of Conveyances 

(§1262, Compiled Laws).” According to Justice Judd, Kaaihue, et al., v. Crabbe et al. (1877),69 

“The Legislature deemed it advisable that deeds of landed property should be recorded.” “No 

acknowledgment of any conveyance or other instrument, whereby any real estate is conveyed or 

may be affected shall be taken, unless the person offering to make such acknowledgment shall be 

personally known to the officer taking the same to be the person whose name is subscribed to 

such conveyance or instrument as a party thereto, or shall be proved to be such by the oath or 

affirmation of a credible witness known to the officer.”70 That “no person who is not a subject of 

                                                      
67 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, Advisory Opinion of June 21, 1971, ICJ Reports, 1971. 
68 Compiled Laws, Hawaiian Civil Code, §1255. 
69 3 Haw. 768, 773 (1877) 
70 Compiled Laws, Hawaiian Civil Code, 407 
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this Kingdom shall be eligible to the office of notary public,”71 and there “shall be a bureau in 

the department of the Interior to be called the Bureau of Conveyances; and His Majesty shall 

appoint, upon the nomination of the Minister of the Interior, some suitable person to superintend 

said Bureau, under the direction of said minister, who shall be styled the ‘Registrar of 

Conveyances.’”72  

 Deeds of conveyance of real property and mortgages after January 17th 1893 cannot be 

considered lawfully executed because the “Registrar of Conveyances, or his agent, or some judge 

of a court of record, or notary public” were not lawfully vested with the authority to 

acknowledge the execution of deeds of conveyance and mortgages because they were insurgents 

and members of the so-called provisional government and its successor the Republic of 

Hawai`i—not officers of the Hawaiian Kingdom. Since August 12th 1898, execution of deeds of 

conveyance of real estate and mortgages also cannot be considered lawfully executed because 

these insurgents were maintained under the Territory of Hawai`i government. Hawaiian 

Kingdom law was not being administered by the U.S. military command by virtue of the 

Lili`uokalani assignment and article 43, Hague Convention, IV (1907). In effect, this renders all 

conveyances of real estate and mortgages securing the repayment of loans within Hawaiian 

territory since January 17th 1893 to the present null and void. The notary public and registrar of 

the Bureau of Conveyances were not competent to execute deeds or mortgages. 

 

Kale Kepekaio Gumapac's and Dianne Dee Gumapac's Claim to a Fee-simple title 

 On April 17th 2002 Linda Vivian Little, single, and Alice Evelyn Little, unmarried, 

conveyed to Kale Kepekaio Gumapac and Dianne Dee Gumapac, husband and wife, an interest 

in fee-simple in and to Lot 2787, area 1.00 acre, more or less, Block 7, as shown on Map 58 filed 

in the Office of the Assistant Registrar of the Land Court of the State of Hawai`i with Land 

Court Application no. 1053 (amended) of W.H. Shipman, Limited, under document no. 2895104 

& certificate no. 505052, filed with the Registrar of the Bureau of Conveyances on February 24th 

2003 (Exhibit C). On December 12th 2005, Kale Kepekaio Gumapac and Dianne Dee Gumapac, 

husband and wife, mortgaged to Argent Mortgage Company, LLC, organized and existing under 

the laws of Delaware, a lien in and to Lot 2787, area 1.00 acre, more or less, Block 7, as shown 
                                                      
71 Id., §1267 
72 Id., §1249 
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on Map 58 filed in the Office of the Assistant Registrar of the Land Court of the State of Hawai`i 

with Land Court Application no. 1053 (amended) of W.H. Shipman, Limited, under document 

no. 3368985 and certificate no. 637651, filed with the Registrar of the Bureau of Conveyances 

on December 19th 2005 (Exhibit D). The aforementioned deed of conveyance was not lawfully 

executed for want of a competent notary public pursuant to §1267 of the Compiled Laws, and a 

competent registrar of the Bureau of Conveyances pursuant to §1249 of the Compiled Laws. In 

the aforementioned deed and mortgage the notary public and registrar were officers of the 

government of the State of Hawai`i and not the government of the Hawaiian Kingdom, which is 

in direct conflict with the Lili`uokalani assignment, which mandates the President to administer 

the laws of the Hawaiian Kingdom and not the laws of the United States to include the laws of 

the State of Hawai`i, and the Supremacy clause under the U.S. constitution, article VI, clause 2. 

 It is my professional opinion that there is clear and overwhelming evidence that the 

Hawaiian Kingdom continues to exist as a state in accordance with recognized attributes of a 

state's sovereign nature, and that the Lili`uokalani assignment and the Agreement of restoration, 

being executive agreements, are prima facie evidence of the United States’ acknowledgment and 

continued recognition of the legal order of the Hawaiian Kingdom, being a recognized attribute 

of a state’s sovereign nature. Therefore, title to the estate in fee-simple described as Lot 2787, 

area 1.00 acre, more or less, Block 7, as shown on Map 58 filed in the Office of the Assistant 

Registrar of the Land Court of the State of Hawai`i with Land Court Application no. 1053 

(amended) of W.H. Shipman, Limited, is vested other than Kale Kepekaio Gumapac and Dianne 

Dee Gumapac, now divorced. Consequently, mortgages cannot be considered valid if the 

mortgagor was not vested with title to the real estate mortgaged to secure the promissory note 

taken out with mortgagee. The mortgagee can claim no superior right to the mortgaged property 

than the mortgagor can claim. Equitable relief for Argent Mortgage Company, LLC, organized 

and existing under the laws of Delaware, is provided under lender’s title insurance policy no. M-

9994-8370850, Stewart Title Guaranty Company, committed December 19th 2005 at 8:02 am 

(Exhibit E), and relief for Kale Kepekaio Gumapac and Dianne Dee Gumapac, now divorced, is 

provided under owner’s title insurance policy no. T76-000020391, Ticor Title Insurance 

Company, committed February 24th 2003 at 8:01 am (Exhibit F). 
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Keanu Sai, Ph.D. 
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Exhibit E 
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Exhibit “4” 

























 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment “D”	  



Harris “Kona” Bright 

P.O. BOX 6557 
Hilo, HI 96720 
Phone: 808-640-6262 
E-Mail: daddykonz@hotmail.com 

 November 25, 2011 

Deutsche Bank National Trust Company 
1100 Virginia Drive 
Fort Washington, PA 19034 

To Whom It May Concern: 

When I mortgaged my property at 15-1716 Second Ave., Keaau, HI 96749, to MERS acting 
solely as a nominee for Homecomings Financial, LLC (formerly known as Homecomings Financial 
Network, Inc., whom I borrowed $220,000.00, I was required by Homecomings Financial, LLC, as a 
condition of the loan, to go to escrow to purchase a loan policy in the amount of $220,000.00 for the 
benefit of Homecomings Financial, LLC, should there be defect in title. According to my HUD-1 
statement, I paid a premium of $250.00 for both an owner’s policy and a loan policy with Homecomings 
Financial, LLC, as the named insured, which I’m attaching as Exhibit “1”.  

According to Black’s Law Dictionary, 6th ed., title insurance is a “policy issued by a title 
company after searching the title, representing the state of that title and insuring the accuracy of its 
search against claims of title defects.” It is an indemnity contract that does not guarantee the state of the 
title but covers loss incurred from a defect in land titles that would arise from an inaccurate title report. A 
typical loan title insurance policy, which I’ve attached as Exhibit “2”, states: 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS 
FROM COVERAGE CONTAINED IN SCHEDULE B, AND THE 
CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texas 
corporation (the “Company”) insures as of Date of Policy and, to the extent 
stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or 
damage, not exceeding the Amount of Insurance, sustained or incurred by the 
Insured [the Lender] by reason of: 

1. Title being vested other than as stated in Schedule A. 

2. Any defect in or lien or encumbrance on the Title. This Covered Risk 
includes but is not limited to insurance against loss from 

a. A defect in the Title caused by 

i. forgery, fraud, undue influence, duress, incompetency, 
incapacity, or impersonation; 

ii. failure of any person or Entity to have authorized a transfer 
or conveyance; 

iii. a document affecting Title not properly created, executed, 
witnessed, sealed, acknowledged, notarized, or delivered;  

iv. failure to perform those acts necessary to create a document 
by electronic means authorized by law; 
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v. a document executed under a falsified, expired, or otherwise 
invalid power of attorney; 

vi. a document not properly filed, recorded, or indexed in 
the Public Records including failure to perform those acts 
by electronic means authorized by law; or 

vii. a defective judicial or administrative proceeding. 

In March of 2011, I retained Laulima Title Search and Claims, LLC, formerly Hawaiian Alliance, 
LLC, to investigate the status of my fee-simple title that was acquired from Shuichi Taki and Takako 
Taki, husband and wife, under document no. 3273864, on certificate no. 278,340, issuance of certificate 
no. 750,398 in the Hawai‘i Bureau of Conveyances. Laulima provides claims packages to be filed with 
title insurance companies under a lender’s and owner’s policy.  

Laulima investigation identified defects in my fee-simple title that should have been disclosed in 
the title report done by the title company at escrow, which I paid for and which also formed the basis of 
the lender’s title insurance policy I purchased. Laulima’s processor’s report is based on the expert 
memorandum of Dr. Keanu Sai, who has a Ph.D. in political science specializing in international relations 
and public law. The executive agreements cited by Dr. Sai in Laulima’s package was also the topic of Dr. 
Sai’s doctoral dissertation and law journal article published by the University of San Francisco School of 
Law’s Journal of Law and Social Challenges, vol. 10 (Fall 2008). Both dissertation and law journal 
article can be downloaded from Dr. Sai’s University of Hawai`i website at 
www2.hawaii.edu/~anu/publications, as well as other publications by Dr. Sai. The report summarized the 
defect by stating:  

“This claim involves a defect of title by virtue of an executive agreement 
entered into between President Grover Cleveland of the United States and 
Queen Lili`uokalani of the Hawaiian Kingdom, whereby the President and 
his successors in office were and continue to be bound to faithfully 
execute Hawaiian Kingdom law by assignment of the Queen under threat 
of war on January 17th 1893. The notaries public in the Hawaiian Islands 
and the registrar of the Bureau of Conveyances were not lawful since 
January 17th 1893, and therefore title to the estate in fee-simple described 
as all those certain parcels of land situate at Keaau, District of Puna, 
Island of Hawai‘i, described as PARCEL FIRST: Lot 1549, area 1.000 
acre, more or less, Block 7, as shown on Map 58, filed in the Office of the 
Assistant Registrar of the Land Court of the State of Hawai‘i with Land 
Court Application no. 1053 (amended) of W.H. Shipman, Limited; 
PARCEL SECOND: an undivided 1/5750 interest in Lots 60, 62, 8297, 
8363, 8385, 8387 and 3115 in Block 7, Lot 1 in Block 10; as shown on 
Maps 10, 10, 55, 56, 56, 57, 58 and 65, respectively, of said Land Court 
Application no. 1053 (amended); and Lot 4-B, as shown on Map 2 of 
Land Court Application no. 1689 of W.H. Shipman, Limited, to be used in 
common with other entitled thereto, for roadway and utility purposes 
only, is vested other than Harris Bright.” 

The defective notary and registrar of the Hawai‘i Bureau of Conveyances are covered risks under 
section 2(a)(iii) and 2(a)(vi) of the lender’s title insurance policy I purchased for Deutsche Bank Trust 
Company, as the assignee of Homecomings Financial, LLC. Having been apprised of the defect and 
evidence of the same, I sent a notice by letter on May 24, 2011 to Deutsche Bank Trust Company, as the 
assignee of Homecomings Financial, LLC, giving notice of the defect in title and for Deutsche Bank 
Trust Company to file an insurance claim under the lender’s title insurance policy I purchased, which I’m 
attaching as Exhibit “3”. Deutsche Bank Trust Company was notified pursuant to section 3 of the title 
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insurance policy as well as section 5 of the Uniform Covenants of the aforementioned mortgage 
agreement, which I’m attaching as Exhibit “4”.  

3.  (Lender’s Policy) The Insured shall notify the Company promptly in 
writing…in case Knowledge shall come to an insured of any claim of 
title or interest that is adverse to the Title or the lien of the insured 
Mortgage, as insured, and that might cause loss or damage for which the 
Company may be liable by virtue of this policy… If the Company is 
prejudiced by the failure of the Insured Claimant to provide prompt 
notice, the Company’s liability to the Insured Claimant under the policy 
shall be reduced to the extent of the prejudice. 

5. (Uniform Covenants) In the event of loss, Borrower shall give prompt 
notice to the insurance carrier and Lender. 

Subsequent to my letter, your lawfirm that you hired, RCO Hawai‘i, LLLC, foreclosed on my 
property under the power of sale and on June 21, 2011, filed a complaint for ejectment in the District 
Court of the Third Circuit, Puna Division, civil no. 3RC11-1-661. On July 8, 2011, a Motion to Dismiss 
was filed by myself, and after the motion was heard the complaint for ejectment and foreclosure was 
dismissed because there exists a title dispute. On September 28, 2011, your lawfirm re-filed the complaint 
for ejectment in the Circuit Court of the Third Circuit without any mention that the former complaint 
being dismissed by the District Court of the Third Circuit on account of a title dispute. THIS IS 
HARRASSMENT!!!  

As the person who purchased the lender’s policy for the benefit of Deutsche Bank Trust 
Company, I am the one who contracted the title insurance company to protect your interest, not by choice, 
but rather as a condition of the loan. Hawai‘i is a lien theory state, which means that I’m still the owner of 
the property and that Deutsche Bank Trust Company only has a lien on my property. As a result of the 
defect in title, this has affected my claim to “legal” title, but I do maintain “equitable” title because I did 
pay valuable consideration to Shuichi Taki and Takako Taki, husband and wife, on May 10, 2005, as 
aforementioned, as well as maintaining “actual possession.” 

If I have a defect in “legal” title, the mortgage lien is not enforceable and therefore invalid. To 
protect the lender in case of this type of situation, I was required by the original lender, Homecomings 
Financial, LLC, to purchase a loan title insurance policy in escrow or I wouldn’t get the loan. The policy 
covered the amount I borrowed, which was $220,000.00. When Deutsche Bank Trust Company 
purchased the loan it also included the title insurance policy I purchased for the protection of 
Homecomings Financial, LLC. If there is a defect in title, which is a covered risk under the lender’s 
policy, it pays off the balance of the loan owed to Deutsche Bank Trust Company, being the assignee of 
Homecomings Financial, LLC.  

The letter I sent on May 24, 2011 to Deutsche Bank Trust Company, assignee of Argent 
Mortgage Company, LLC, was done pursuant to section 15 and 20 of the “Uniform Covenants” in the 
aforementioned mortgage agreement (security instrument). 

15. All notices given by a Borrower or Lender in connection with this 
Security Instrument must be in writing. Any notice to Borrower in 
connection with this Security Instrument shall be deemed to have been 
given to Borrower when mailed by first class mail. 

20. Neither Borrower nor Lender may commence, join, or be joined to any 
judicial action (as either an individual litigant or the member of a class) 
that arises from the other party’s actions pursuant to the Security 
Instrument or that alleges that the other party has breached any provision 
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of, or any duty owed by reason of, this Security Instrument, until such 
Borrower or Lender has notified the other party (with such notice given in 
compliance with the requirements of Section 15) of such alleged breach 
and afforded the other party hereto a reasonable period after the giving of 
such notice to take corrective action. 

Therefore, any judicial action taken by Deutsche Bank National Trust Company without first 
addressing the notice and taking corrective action pursuant to the “Uniform Covenants” of the mortgage 
agreement by filing a title insurance claim under the Lender’s title insurance policy I purchased is a direct 
violation and breach of section 20 of the “Uniform Covenants” and I reserve the right to file a lawsuit for 
damages. 

According to Foehrenbach v. German-American Title & Trust Company, 217 Pa. 331, 337 
(1907), title insurance insures “against defects, unmarketability, liens and incumbrances as of that date.  
[The insurance company says], you are in our judgment the owner in fee of the entire interest in this 
property, and we will back our opinion by agreeing to hold you harmless, up to the amount of the policy, 
in case for any reason our judgment in this respect should prove to be mistaken.” And in Falmouth 
National Bank v. Ticor Title Insurance Company, 920 F.2d 1058, 1064 (1990), the Court stated:  

“The title insurance policy…provided that when presented with a claim 
of an adverse interest to the insured property, the insurer had the option 
of pursuing a quiet title action without unreasonable delay, or of paying 
any loss resulting from the defect.  Regarding the timing of payment of 
the loss, the policy contained precisely the same language as Ticor's 
policy, namely, that ‘when liability has been definitely fixed . . . the loss 
or damage shall be payable within 30 days thereafter.’ In a lengthy 
opinion, the court held that the liability of the insurer was definitely fixed 
when it refused to take any action to quiet title. Thus, the court held that 
an offer of payment of the loss was due thirty days thereafter.” 

Deutsche Bank National Trust Company has provided me no evidence that it has filed the title 
insurance claim, and that the insurance company has refuted the evidence provided by Laulima Title 
Search and Claims, LLC, in particular:  

1. providing evidence that the 1893 executive agreements entered into between President Grover 
Cleveland and Queen Lili‘uokalani mandating the President and his successors in office to first 
administer Hawaiian Kingdom law (Lili‘uokalani assignment) and second to restore the Hawaiian 
Kingdom government and thereafter the Queen to grant amnesty to certain insurgents 
(Restoration agreement) do not exist; 

2. providing evidence that the Hawaiian Islands was annexed by a treaty which would have 
superseded the aforementioned executive agreements; 

3. or providing evidence that the U.S. Congress has any constitutional authority to not only annex a 
foreign state in 1898 by a so-called joint resolution, but also enact legislation creating the so-
called Territory of Hawai‘i in 1900 or the so-called State of Hawai‘i in 1959, since Congressional 
laws have no extra-territorial effect. 

Therefore, any judicial action taken against me regarding my property after you have been 
notified of the defect constitutes a breach of contract under the “Uniform Covenants” and liable to a 
lawsuit for damages. And please don’t give me your “unqualified opinion” regarding Laulima’s title 
report, because the insurance policy I was required to purchase to protect Deutsche Bank National Trust 
Company as the assignee, insured the accuracy of the title report done at escrow and not any other 
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individual or company’s opinion, who would by definition be a third party to the contract. Because if your 
opinion would suffice, then why was I required to purchase the insurance policy in the first place.  

THIS LETTER WILL BE USED AS EVIDENCE OF A BREACH OF CONTRACT LAWSUIT IF YOU 
FAIL TO FILE THE TITLE INSURANCE CLAIM UNDER THE LENDER’S TITLE INSURANCE 
POLICY. 

 

Sincerely, 

 

 
Harris “Kona” Bright 
 
 
 
 
 
 
 
 
 
enclosures 
 
 
 
cc:  RCO Hawai‘i, LLLC 
 900 Fort Street Mall, Suite 800 
 Honolulu, HI 96813 
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ALTA Loan Policy (6-17-06) as modified by TIRBOP (4-1-07) 

 
LOAN POLICY OF TITLE INSURANCE  

ISSUED BY 

 
 
Any notice of claim and any other notice or statement in writing required to be given to the Company under this Policy must be 
given to the Company at the address shown in Section 17 of the Conditions. 

 
COVERED RISKS 

 
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, 
AND THE CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texas corporation (the “Company”) insures as of Date of 
Policy and, to the extent stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or damage, not exceeding the 
Amount of Insurance, sustained or incurred by the Insured by reason of: 
 
1. Title being vested other than as stated in Schedule A. 
2. Any defect in or lien or encumbrance on the Title.  This Covered Risk includes but is not limited to insurance against loss from 

(a) A defect in the Title caused by 
(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation; 
(ii) failure of any person or Entity to have authorized a transfer or conveyance; 
(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered; 
(iv) failure to perform those acts necessary to create a document by electronic means authorized by law; 
(v) a document executed under a falsified, expired, or otherwise invalid power of attorney; 
(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by 

electronic means authorized by law; or 
(vii) a defective judicial or administrative proceeding. 

(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but 
unpaid. 

3. Unmarketable Title. 
4. No right of access to and from the Land. 
5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building 

and zoning) restricting, regulating, prohibiting, or relating to 
(a) the occupancy, use, or enjoyment of the Land;  
(b) the character, dimensions, or location of any improvement erected on the Land;  
(c) the subdivision of land; or 
(d) environmental protection 

 
 

 
 
File No.: 
 

Page 1 Serial No.:  M-5441-___________ 
 
If you want information about coverage or need assistance to resolve complaints, please call our toll free number:  1-800-729-1902.  If you make a claim under your 
policy, you must furnish written notice in accordance with Section 3 of the Conditions.  Visit our Word-Wide Web site at http://www.stewart.com 

Countersigned: 

 
Authorized Countersignature 

 
Company Name 

 
City, State 
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File No.:  ___________     ALTA Loan Policy (6-17-06) as modified by TIRBOP (4-1-07)  
 

Covered Risks – Cont. 
 

if a notice, describing any part of the Land, is recorded in the Public 
Records setting forth the violation or intention to enforce, but only to 
the extent of the violation or enforcement referred to in that notice. 
6. An enforcement action based on the exercise of a governmental 

police power not covered by Covered Risk 5 if a notice of the 
enforcement action, describing any part of the Land, is recorded 
in the Public Records, but only to the extent of the enforcement 
referred to in that notice. 

7. The exercise of the rights of eminent domain if a notice of the 
exercise, describing any part of the Land, is recorded in the 
Public Records. 

8. Any taking by a governmental body that has occurred and is 
binding on the rights of a purchaser for value without Knowledge. 

9. The invalidity or unenforceability of the lien of the Insured 
Mortgage upon the Title.  This Covered Risk includes but is not 
limited to insurance against loss from any of the following 
impairing the lien of the Insured Mortgage: 
(a) forgery, fraud, undue influence, duress, incompetency, 

incapacity, or impersonation; 
(b) failure of any person or Entity to have authorized a transfer 

or conveyance; 
(c) the Insured Mortgage not being properly created, executed, 

witnessed, sealed, acknowledged, notarized, or delivered; 
(d) failure to perform those acts necessary to create a 

document by electronic means authorized by law; 
(e) a document executed under a falsified, expired, or 

otherwise invalid power of attorney; 
(f) a document not properly filed, recorded, or indexed in the 

Public Records including failure to perform those acts by 
electronic means authorized by law; or 

(g) a defective judicial or administrative proceeding.  
10. The lack of priority of the lien of the Insured Mortgage upon the 

Title over any other lien or encumbrance. 
11. The lack of priority of the lien of the Insured Mortgage upon the 

Title 
(a) as security for each and every advance of proceeds of the 

loan secured by the Insured Mortgage over any statutory 
lien for services, labor, or material arising from construction 
of an improvement or work related to the Land when the 
improvement or work is either: 

(i) contracted for or commenced on or before Date of 
Policy; or  

(ii) contracted for, commenced, or continued after Date of 
Policy if the construction is financed, in whole or in 
part, by proceeds of the loan secured by the Insured 
Mortgage that the Insured has advanced or is 
obligated on Date of Policy to advance; and 

(b)  over the lien of any assessments for street improvements 
under construction or completed at Date of Policy. 

12. The invalidity or unenforceability of any assignment of the 
Insured Mortgage, provided the assignment is shown in 
Schedule A, or the failure of the assignment shown in Schedule 
A to vest title to the Insured Mortgage in the named Insured 
assignee free and clear of all liens. 

13. The invalidity, unenforceability, lack of priority, or avoidance of 
the lien of the Insured Mortgage upon the Title 
(a) resulting from the avoidance in whole or in part, or from a 

court order providing an alternative remedy, of any transfer 
of all or any part of the title to or any interest in the Land 
occurring prior to the transaction creating the lien of the 
Insured Mortgage because that prior transfer constituted a 
fraudulent or preferential transfer under federal bankruptcy, 
state insolvency, or similar creditors' rights laws; or  

(b) because the Insured Mortgage constitutes a preferential 
transfer under federal bankruptcy, state insolvency, or 
similar creditors' rights laws by reason of the failure of its 
recording in the Public Records 
i) to be timely, or  
ii) to impart notice of its existence to a purchaser for 

value or to a judgment or lien creditor. 
14. Any defect in or lien or encumbrance on the Title or other matter 

included in Covered Risks 1 through 13 that has been created or 
attached or has been filed or recorded in the Public Records 
subsequent to Date of Policy and prior to the recording of the 
Insured Mortgage in the Public Records. 

The Company will also pay the costs, attorneys' fees, and expenses 
incurred in defense of any matter insured against by this Policy, but 
only to the extent provided in the Conditions.

 

Exclusions from Coverage 
 
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or 
expenses that arise by reason of:   
 
1. (a)  Any law, ordinance, permit, or governmental regulation 

(including those relating to building and zoning) restricting, 
regulating, prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land;   
(ii) the character, dimensions, or location of any improvement 

erected on the Land;   
(iii) the subdivision of land; or   
(iv) environmental protection; or the effect of any violation of 

these laws, ordinances, or governmental regulations.  This 
Exclusion 1(a) does not modify or limit the coverage 
provided under Covered Risk 5.   

(b) Any governmental police power.  This Exclusion 1(b) does 
not modify or limit the coverage provided under Covered 
Risk 6. 

2. Rights of eminent domain.  This Exclusion does not modify or limit 
the coverage provided under Covered Risk 7 or 8.     

3. Defects, liens, encumbrances, adverse claims, or other matters: 
(a) created, suffered, assumed, or agreed to by the Insured 

Claimant;   
(b) not Known to the Company, not recorded in the Public 

Records at Date of Policy, but Known to the Insured 
Claimant and not disclosed in writing to the Company by the 
Insured Claimant prior to the date the Insured Claimant 
became an Insured under this policy;   

(c) resulting in no loss or damage to the Insured Claimant;   

 
(d) attaching or created subsequent to Date of Policy (however, 

this does not modify or limit the coverage provided under 
Covered Risk 11, 13, or 14); or   

(e) resulting in loss or damage that would not have been 
sustained if the Insured Claimant had paid value for the 
Insured Mortgage.   

4. Unenforceability of the lien of the Insured Mortgage because of 
the inability or failure of an Insured to comply with applicable 
doing-business laws of the state where the Land is situated.   

5. Invalidity or unenforceability in whole or in part of the lien of the 
Insured Mortgage that arises out of the transaction evidenced by 
the Insured Mortgage and is based upon usury or any consumer 
credit protection or truth-in-lending law.   

6. Any claim, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors' rights laws, that the transaction 
creating the lien of the Insured Mortgage, is: 
(a) a fraudulent conveyance or fraudulent transfer, or 
(b) a preferential transfer for any reason not stated in Covered 

Risk 13(b) of this policy.   
7. Any lien on the Title for real estate taxes or assessments imposed 

by governmental authority and created or attaching between Date 
of Policy and the date of recording of the Insured Mortgage in the 
Public Records.  This Exclusion does not modify or limit the 
coverage provided under Covered Risk 11(b). 
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CONDITIONS 
 
1. DEFINITION OF TERMS   

The following terms when used in this policy mean: 
(a) “Amount of Insurance”:  The amount stated in Schedule A, 

as may be increased or decreased by endorsement to this 
policy, increased by Section 8(b) or decreased by Section 
10 of these Conditions.   

(b) “Date of Policy”: The date designated as “Date of Policy” in 
Schedule A.   

(c) “Entity”:  A corporation, partnership, trust, limited liability 
company, or other similar legal entity. 

(d) “Indebtedness”: The obligation secured by the Insured 
Mortgage including one evidenced by electronic means 
authorized by law, and if that obligation is the payment of a 
debt, the Indebtedness is the sum of   
i) the amount of the principal disbursed as of Date of 

Policy;   
ii) the amount of the principal disbursed subsequent to 

Date of Policy; 
iii) the construction loan advances made subsequent to 

Date of Policy for the purpose of financing in whole or 
in part the construction of an improvement to the Land 
or related to the Land that the Insured was and 
continued to be obligated to advance at Date of Policy 
and at the date of the advance;   

iv) interest on the loan;   
v) the prepayment premiums, exit fees, and other similar 

fees or penalties allowed by law;   
vi) the expenses of foreclosure and any other costs of 

enforcement;   
vii) the amounts advanced to assure compliance with laws 

or to protect the lien or the priority of the lien of the 
Insured Mortgage before the acquisition of the estate 
or interest in the Title;   

viii) the amounts to pay taxes and insurance; and 
ix) the reasonable amounts expended to prevent 

deterioration of improvements; but the Indebtedness is 
reduced by the total of all payments and by any 
amount forgiven by an Insured. 

(e) “Insured”:  The Insured named in Schedule A.    
(i) The term "Insured" also includes 

(A) the owner of the Indebtedness and each 
successor in ownership of the Indebtedness, 
whether the owner or successor owns the 
Indebtedness for its own account or as a trustee 
or other fiduciary, except a successor who is an 
obligor under the provisions of Section 12(c) of 
these Conditions;     

(B) the person or Entity who has “control” of the 
“transferable record,” if the Indebtedness is 
evidenced by a “transferable record,” as these 
terms are defined by applicable electronic 
transactions law; 

(C) successors to an Insured by dissolution, merger, 
consolidation, distribution, or reorganization;   

(D) successors to an Insured by its conversion to 
another kind of Entity;   

(E) a grantee of an Insured under a deed delivered 
without payment of actual valuable consideration  
conveying the Title 
(1) if the stock, shares, memberships, or other 

equity interests of the grantee are wholly-
owned by the named Insured,   

(2) if the grantee wholly owns the named 
Insured, or   

(3) if the grantee is wholly-owned by an 
affiliated Entity of the named Insured, 
provided the affiliated Entity and the named 
Insured are both wholly-owned by the same 
person or Entity;    

(F) any government agency or instrumentality that is 
an insurer or guarantor under an insurance contract or 

guaranty insuring or guaranteeing the Indebtedness 
secured by the Insured Mortgage, or any part of it, 
whether named as an Insured or not;   

(ii) With regard to (A), (B), (C), (D) , and (E) reserving, 
however, all rights and defenses as to any successor 
that the Company would have had against any 
predecessor Insured, unless the successor acquired 
the Indebtedness as a purchaser for value without 
Knowledge of the asserted defect, lien, encumbrance, 
or other matter insured against by this policy. 

(f) "Insured Claimant":  An Insured claiming loss or damage.   
(g) “Insured Mortgage”:  The Mortgage described in paragraph 

4 of Schedule A.   
(h) "Knowledge" or "Known":  Actual knowledge, not 

constructive knowledge or notice that may be imputed to an 
Insured by reason of the Public Records or any other 
records that impart constructive notice of matters affecting 
the Title.   

(i) "Land":  The land described in Schedule A, and affixed 
improvements that by law constitute real property.  The 
term "Land” does not include any property beyond the lines 
of the area described in Schedule A, nor any right, title, 
interest, estate, or easement in abutting streets, roads, 
avenues, alleys, lanes, ways, or waterways, but this does 
not modify or limit the extent that a right of access to and 
from the Land is insured by this policy.   

(j) "Mortgage":  Mortgage, deed of trust, trust deed, or other 
security instrument, including one evidenced by electronic 
means authorized by law.   

(k) "Public Records":  Records established under state statutes 
at Date of Policy for the purpose of imparting constructive 
notice of matters relating to real property to purchasers for 
value and without Knowledge.  With respect to Covered 
Risk 5(d), "Public Records" shall also include environmental 
protection liens filed in the records of the clerk of the United 
States District Court for the district where the Land is 
located.   

(l) “Title”:  The estate or interest described in Schedule A.   
(m) "Unmarketable Title”: Title affected by an alleged or 

apparent matter that would permit a prospective purchaser 
or lessee of the Title or lender on the Title or a prospective 
purchaser of the Insured Mortgage to be released from the 
obligation to purchase, lease, or lend if there is a 
contractual condition requiring the delivery of marketable 
title.  

 
2. CONTINUATION OF INSURANCE 

The coverage of this policy shall continue in force as of Date of 
Policy in favor of an Insured after acquisition of the Title by an 
Insured or after conveyance by an Insured, but only so long as 
the Insured retains an estate or interest in the Land, or holds an 
obligation secured by a purchase money Mortgage given by a 
purchaser from the Insured, or only so long as the Insured shall 
have liability by reason of warranties in any transfer or 
conveyance of the Title.  This policy shall not continue in force in 
favor of any purchaser from the Insured of either (i) an estate or 
interest in the Land, or (ii) an obligation secured by a purchase 
money Mortgage given to the Insured.   

 
3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT 

The Insured shall notify the Company promptly in writing (i) in 
case of any litigation as set forth in Section 5(a) of these 
Conditions, (ii) in case Knowledge shall come to an Insured of 
any claim of title or interest that is adverse to the Title or the lien 
of the Insured Mortgage, as insured, and that might cause loss 
or damage for which the Company may be liable by virtue of this 
policy, or (iii) if the Title or the lien of the Insured Mortgage, as 
insured, is rejected as Unmarketable Title.  If the Company is 
prejudiced by the failure of the Insured Claimant to provide 
prompt notice, the Company's liability to the Insured Claimant 
under the policy shall be reduced to the extent of the prejudice. 
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CONDITIONS – Continued 
 
4. PROOF OF LOSS 

In the event the Company is unable to determine the amount of 
loss or damage, the Company may, at its option, require as a 
condition of payment that the Insured Claimant furnish a signed 
proof of loss.  The proof of loss must describe the defect, lien, 
encumbrance, or other matter insured against by this policy that 
constitutes the basis of loss or damage and shall state, to the 
extent possible, the basis of calculating the amount of the loss or 
damage.   

 

5. DEFENSE AND PROSECUTION OF ACTIONS 
(a) Upon written request by the Insured, and subject to the 

options contained in Section 7 of these Conditions, the 
Company, at its own cost and without unreasonable delay, 
shall provide for the defense of an Insured in litigation in 
which any third party asserts a claim covered by this policy 
adverse to the Insured.  This obligation is limited to only 
those stated causes of action alleging matters insured 
against by this policy.  The Company shall have the right to 
select counsel of its choice (subject to the right of the 
Insured to object for reasonable cause) to represent the 
Insured as to those stated causes of action.  It shall not be 
liable for and will not pay the fees of any other counsel.  
The Company will not pay any fees, costs, or expenses 
incurred by the Insured in the defense of those causes of 
action that allege matters not insured against by this policy.   

(b) The Company shall have the right, in addition to the options 
contained in Section 7 of these Conditions, at its own cost, 
to institute and prosecute any action or proceeding or to do 
any other act that in its opinion may be necessary or 
desirable to establish the Title or the lien of the Insured 
Mortgage, as insured, or to prevent or reduce loss or 
damage to the Insured.  The Company may take any 
appropriate action under the terms of this policy, whether or 
not it shall be liable to the Insured.  The exercise of these 
rights shall not be an admission of liability or waiver of any 
provision of this policy.  If the Company exercises its rights 
under this subsection, it must do so diligently.   

(c) Whenever the Company brings an action or asserts a 
defense as required or permitted by this policy, the 
Company may pursue the litigation to a final determination 
by a court of competent jurisdiction, and it expressly 
reserves the right, in its sole discretion, to appeal any 
adverse judgment or order.   

 

6. DUTY OF INSURED CLAIMANT TO COOPERATE 
(a) In all cases where this policy permits or requires the 

Company to prosecute or provide for the defense of any 
action or proceeding and any appeals, the Insured shall 
secure to the Company the right to so prosecute or provide 
defense in the action or proceeding, including the right to 
use, at its option, the name of the Insured for this purpose.  
Whenever requested by the Company, the Insured, at the 
Company's expense, shall give the Company all reasonable 
aid (i) in securing evidence, obtaining witnesses, 
prosecuting or defending the action or proceeding, or 
effecting settlement, and (ii) in any other lawful act that in 
the opinion of the Company may be necessary or desirable 
to establish the Title, the lien of the Insured Mortgage, or 
any other matter as insured.  If the Company is prejudiced 
by the failure of the Insured to furnish the required 
cooperation, the Company's obligations to the Insured 
under the policy shall terminate, including any liability or 
obligation to defend, prosecute, or continue any litigation, 
with regard to the matter or matters requiring such 
cooperation. 

(b) The Company may reasonably require the Insured Claimant 
to submit to examination under oath by any authorized 
representative of the Company and to produce for 
examination, inspection, and copying, at such reasonable 
times and places as may be designated by the authorized 
representative of the Company, all records, in whatever 
medium maintained, including books, ledgers, checks, 

memoranda, correspondence, reports, e-mails, disks, 
tapes, and videos whether bearing a date before or after 
Date of Policy, that reasonably pertain to the loss or 
damage.  Further, if requested by any authorized 
representative of the Company, the Insured Claimant shall 
grant its permission, in writing, for any authorized 
representative of the Company to examine, inspect, and 
copy all of these records in the custody or control of a third 
party that reasonably pertain to the loss or damage.  All 
information designated as confidential by the Insured 
Claimant provided to the Company pursuant to this Section 
shall not be disclosed to others unless, in the reasonable 
judgment of the Company, it is necessary in the 
administration of the claim.  Failure of the Insured Claimant 
to submit for examination under oath, produce any 
reasonably requested information, or grant permission to 
secure reasonably necessary information from third parties 
as required in this subsection, unless prohibited by law or 
governmental regulation, shall terminate any liability of the 
Company under this policy as to that claim. 

 

7.  OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 
TERMINATION OF LIABILITY 
In case of a claim under this policy, the Company shall have the 
following additional options: 

(a) To Pay or Tender Payment of the Amount of Insurance or 
to Purchase the Indebtedness.   

(i) To pay or tender payment of the Amount of Insurance 
under this policy together with any costs, attorneys' 
fees, and expenses incurred by the Insured Claimant 
that were authorized by the Company up to the time of 
payment or tender of payment and that the Company 
is obligated to pay; or   

(ii) To purchase the Indebtedness for the amount of the 
Indebtedness on the date of purchase, together with 
any costs, attorneys' fees, and expenses incurred by 
the Insured Claimant that were authorized by the 
Company up to the time of purchase and that the 
Company is obligated to pay. 
When the Company purchases the Indebtedness, the 
Insured shall transfer, assign, and convey to the 
Company the Indebtedness and the Insured Mortgage, 
together with any collateral security.   
Upon the exercise by the Company of either of the 
options provided for in subsections (a)(i) or (ii), all 
liability and obligations of the Company to the Insured 
under this policy, other than to make the payment 
required in those subsections, shall terminate, 
including any liability or obligation to defend, 
prosecute, or continue any litigation.  

(b) To Pay or Otherwise Settle With Parties Other Than the 
Insured or With the Insured Claimant.   
(i) to pay or otherwise settle with other parties for or in 

the name of an Insured Claimant any claim insured 
against under this policy.  In addition, the Company 
will pay any costs, attorneys' fees, and expenses 
incurred by the Insured Claimant that were authorized 
by the Company up to the time of payment and that 
the Company is obligated to pay; or   

(ii) to pay or otherwise settle with the Insured Claimant 
the loss or damage provided for under this policy, 
together with any costs, attorneys' fees, and expenses 
incurred by the Insured Claimant that were authorized 
by the Company up to the time of payment and that 
the Company is obligated to pay.   

Upon the exercise by the Company of either of the options 
provided for in subsections (b)(i) or (ii), the Company's 
obligations to the Insured under this policy for the claimed 
loss or damage, other than the payments required to be 
made, shall terminate, including any liability or obligation to 
defend, prosecute, or continue any litigation.   
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8.  DETERMINATION AND EXTENT OF LIABILITY 

This policy is a contract of indemnity against actual monetary loss 
or damage sustained or incurred by the Insured Claimant who has 
suffered loss or damage by reason of matters insured against by 
this policy.   
(a) The extent of liability of the Company for loss or damage under 

this policy shall not exceed the least of   
(i) the Amount of Insurance, 
(ii) the Indebtedness, 
(iii) the difference between the value of the Title as insured 

and the value of the Title subject to the risk insured 
against by this policy, or   

(iv) if a government agency or instrumentality is the Insured 
Claimant, the amount it paid in the acquisition of the Title 
or the Insured Mortgage in satisfaction of its insurance 
contract or guaranty.   

(b) If the Company pursues its rights under Section 5 of these 
Conditions and is unsuccessful in establishing the Title or the 
lien of the Insured Mortgage, as insured,  
(i) the Amount of Insurance shall be increased by 10%, and 
(ii) the Insured Claimant shall have the right to have the loss 

or damage determined either as of the date the claim 
was made by the Insured Claimant or as of the date it is 
settled and paid.   

(c) In the event the Insured has acquired the Title in the manner 
described in Section 2 of these Conditions or has conveyed 
the Title, then the extent of liability of the Company shall 
continue as set forth in Section 8(a) of these Conditions.   

(d) In addition to the extent of liability under (a), (b), and (c), the 
Company will also pay those costs, attorneys' fees, and 
expenses incurred in accordance with Sections 5 and 7 of 
these Conditions.   

 
9. LIMITATION OF LIABILITY 

(a) If the Company establishes the Title, or removes the alleged 
defect, lien, or encumbrance, or cures the lack of a right of 
access to or from the Land, or cures the claim of 
Unmarketable Title, or establishes the lien of the Insured 
Mortgage, all as insured, in a reasonably diligent manner by 
any method, including litigation and the completion of any 
appeals, it shall have fully performed its obligations with 
respect to that matter and shall not be liable for any loss or 
damage caused to the Insured.   

(b) n the event of any litigation, including litigation by the 
Company or with the Company's consent, the Company shall 
have no liability for loss or damage until there has been a final 
determination by a court of competent jurisdiction, and 
disposition of all appeals, adverse to the Title or to the lien of 
the Insured Mortgage, as insured.   

(c) The Company shall not be liable for loss or damage to the 
Insured for liability voluntarily assumed by the Insured in 
settling any claim or suit without the prior written consent of 
the Company.  

 
10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION 

OF LIABILITY 
(a) All payments under this policy, except payments made for 

costs, attorneys' fees, and expenses, shall reduce the Amount 
of Insurance by the amount of the payment.  However, any 
payments made prior to the acquisition of Title as provided in 
Section 2 of these Conditions shall not reduce the Amount of 
Insurance afforded under this policy except to the extent that 
the payments reduce the Indebtedness.   

(b) The voluntary satisfaction or release of the Insured Mortgage 
shall terminate all liability of the Company except as provided 
in Section 2 of these Conditions.   

 
11.  PAYMENT OF LOSS 

When liability and the extent of loss or damage have been 
definitely fixed in accordance with these Conditions, the payment 
shall be made within 30 days. 

 
12.  RIGHTS OF RECOVERY UPON PAYMENT OR SETTLEMENT 

(a)  The Company's Right to Recover. 
Whenever the Company shall have settled and paid a claim 
under this policy, it shall be subrogated and entitled to the 
rights of the Insured Claimant in the Title or Insured Mortgage 
and all other rights and remedies in respect to the claim that 
the Insured Claimant has against any person or property, to 
the extent of the amount of any loss, costs, attorneys' fees, 
and expenses paid by the Company.  If requested by the 
Company, the Insured Claimant shall execute documents to 
evidence the transfer to the Company of these rights and 
remedies.  The Insured Claimant shall permit the Company to 
sue, compromise, or settle in the name of the Insured 
Claimant and to use the name of the Insured Claimant in any 
transaction or litigation involving these rights and remedies.   
If a payment on account of a claim does not fully cover the 
loss of the Insured Claimant, the Company shall defer the 
exercise of its right to recover until after the Insured Claimant 
shall have recovered its loss.   

(b)  The Insured's Rights and Limitations. 
(i) The owner of the Indebtedness may release or substitute 

the personal liability of any debtor or guarantor, extend 
or otherwise modify the terms of payment, release a 
portion of the Title from the lien of the Insured Mortgage, 
or release any collateral security for the Indebtedness, if 
it does not affect the enforceability or priority of the lien 
of the Insured Mortgage.   

(ii) If the Insured exercises a right provided in (b)(i), but has 
Knowledge of any claim adverse to the Title or the lien of 
the Insured Mortgage insured against by this policy, the 
Company shall be required to pay only that part of any 
losses insured against by this policy that shall exceed 
the amount, if any, lost to the Company by reason of the 
impairment by the Insured Claimant of the Company's 
right of subrogation.   

(c) The Company's Rights Against Noninsured Obligors 
The Company's right of subrogation includes the Insured's 
rights against non-insured obligors including the rights of the 
Insured to indemnities, guaranties, other policies of insurance, 
or bonds, notwithstanding any terms or conditions contained 
in those instruments that address subrogation rights. 
The Company's right of subrogation shall not be avoided by 
acquisition of the Insured Mortgage by an obligor (except an 
obligor described in Section 1(e)(i)(F) of these Conditions) 
who acquires the Insured Mortgage as a result of an 
indemnity, guarantee, other policy of insurance, or bond, and 
the obligor will not be an Insured under this policy.   

 
13. ARBITRATION 

Either the Company or the Insured may demand that the claim or 
controversy shall be submitted to arbitration pursuant to the Title 
Insurance Arbitration Rules of the American Land Title Association 
(“Rules”).  Except as provided in the Rules, there shall be no 
joinder or consolidation with claims or controversies of other 
persons.  Arbitrable matters may include, but are not limited to, any 
controversy or claim between the Company and the Insured arising 
out of or relating to this policy, any service in connection with its 
issuance or the breach of a policy provision, or to any other 
controversy or claim arising out of the transaction giving rise to this 
policy.  All arbitrable matters when the Amount of Insurance is 
$2,000,000 or less shall be arbitrated at the option of either the 
Company or the Insured.  All arbitrable matters when the Amount 
of Insurance is in excess of $2,000,000 shall be arbitrated only 
when agreed to by both the Company and the Insured.  Arbitration 
pursuant to this policy and under the Rules shall be binding upon 
the parties.  Judgment upon the award rendered by the 
Arbitrator(s) may be entered in any court of competent jurisdiction. 

 
CONDITIONS – Continued 
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14. LIABILITY LIMITED TO THIS POLICY; 

POLICY ENTIRE CONTRACT. 
(a) This policy together with all endorsements, if any, attached to 

it by the Company is the entire policy and contract between 
the Insured and the Company.  In interpreting any provision 
of this policy, this policy shall be construed as a whole.   

(b) Any claim of loss or damage that arises out of the status of 
the Title or lien of the Insured Mortgage or by any action 
asserting such claim shall be restricted to this policy. 

(c) Any amendment of or endorsement to this policy must be in 
writing and authenticated by an authorized person, or 
expressly incorporated by Schedule A of this policy. 

(d) Each endorsement to this policy issued at any time is made 
a part of this policy and is subject to all of its terms and 
provisions.  Except as the endorsement expressly states, it 
does not (i) modify any of the terms and provisions of the 
policy, (ii) modify any prior endorsement, (iii) extend the Date 
of Policy, or (iv) increase the Amount of Insurance.   

 
15.  SEVERABILITY. 

In the event any provision of this policy, in whole or in part, is held 
invalid or unenforceable under applicable law, the policy shall be 
deemed not to include that provision or such part held to be 
invalid, but all other provisions shall remain in full force and 
effect.   

 
16. CHOICE OF LAW; FORUM. 

(a) Choice of Law:  The Insured acknowledges the Company 
has underwritten the risks covered by this policy and 
determined the premium charged therefor in reliance upon 
the law affecting interests in real property and applicable to 
the interpretation, rights, remedies, or enforcement of 
policies of title insurance of the jurisdiction where the Land is 
located.   
 
Therefore, the court or an arbitrator shall apply the law of the 
jurisdiction where the Land is located to determine the 
validity of claims against the Title or the lien of the Insured 
Mortgage that are adverse to the Insured and to interpret and 
enforce the terms of this policy.  In neither case shall the 
court or arbitrator apply its conflicts of law principles to 
determine the applicable law.   

 
(b) Choice of Forum:  Any litigation or other proceeding brought 

by the Insured against the Company must be filed only in a 
state or federal court within the United States of America or 
its territories having appropriate jurisdiction.   

 
17.  NOTICES, WHERE SENT. 

Any notice of claim and any other notice or statement in writing 
required to be given to the Company under this policy must be 
given to the Company at Claims Department at P.O. Box 2029, 
Houston, TX  77252-2029. 
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HARRIS BRIGHT
PO BOX 6557
HILO, Hl 96720

May 24,2011

Ceftified Mail

DEUTSCHE BANK TRUST COMPANY AMERICAS as trusteE fOr RALI2OOTQS2
11OO VIRGINIA DRIVE
FORT WASHINGTON, PA 19034

Demand to File Loss of Title Claim
&

Cancel Foreclosure Proceedings

Lende/s Policy
Paid By:
Property Covered:
Commitment Date:
Coverage Amount:
Premium Paid:

HARRIS BRIGHT

15-1467 11th Avenue, Keaau, Hawaii 96749
ABm 8:00 am
$214,200.00
$250.00

Dear Sir or Madam,

I, HARRIS BRIGHT, hereby submit my demand that DEUTSCHE BANK TRUST COMPANY
AMERICAS as trustee for RAL|2007QS2 (hereinafter "DEUTSCHE") file their written loss of
title claim concerning Lender's Policy (hereinafter referred to as "LENDER'S POLICY")
issued by TICOR TITLE INSURANCE ("T|COR") on A8l2O11 8:00 AM.

I respectfully further request that BNY cancel and/or postpone the Foreclosure of 15-
1467 11th Avenue, Keaau, Hawaii 96749 to provide DEUTSCHE the opportunity to file its
written loss of title claim against TICOR to protect both my rights and interests in the policy.

PLEASE BE ADVISED: Notice of Defect of Title (fi led May 18,2011, in the Bureau of
Conveyances, State of Hawai'i, as Doc. No. 4073807 on certificate no. 750,398) in the Subject
Property is hereby provided (enclosed). Title Defect, of the Subject Property, is further
provided pursuant to the enclosed expert memorandum opinion and exhibits attached
thereto.



Accordingly, PLEASE BE FURTHER ADVISED, that failure to cancel/postpone the
Foreclosure Auction Sale pending filing and resolution of DEUTSCHE 's written loss of title
claim upon TICOR, in order to preserve our and DEUTSCHE 's rights and interests under
the LENDER'S POLICY, may result in my fil ing of a civil action against DEUTSCHE.

Concerning DEUTSCHE 's fi l ing of a written loss of tit le claim for the LENDER'S POLICY,
enclosed please find "Expert Memorandum Regarding the Legal Continuity of the Hawaiian
Kingdom and the Fee-simple Title being Vested Other than HARRIS BRIGHT, prepared by
expert consultant Dr. Keanu Sai and exhibit attachments to Dr. Sai's expeft memorandum.

Accordingly, based upon the attached notice(s) of title defect, information and exhibits
provided herein, Demand is made upon DEUTSCHE to immediately file their written loss of
title claim concerning LENDERS' POLICY issued by TICOR on 21812011 8:00 AM in order to
preserve and protect DEUTSCHE 's and my rights under the LENDER'S POLICY.

Thank you for your attention and cooperation on this matter. By copy of this letter to TICOR,
NOTICE lS HEREBY GIVEN TO TICOR TITLE INSURANCE of the title defect and demand
upon DEUTSCHE to file written loss of title claim.

Sincerely,

HARRIS BRIGHT

pc: TICOR TITLE INSURANCE (w/encls.)
foreclosure attorney. (w/o encls.)

encls.
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Attachment “E”	  



LAULIMA TITLE SEARCH & CLAIMS, 

LLC 

HC2 BOX 9607 
KEA`AU, HI 96749 
PHONE NO. (808) 982-9020 
EMAIL: LAULIMALLC@GMAIL.COM 

PROCESSOR’S REPORT 

REPORT DATE March 22, 2011 

CLAIM NO. 2011 - 505 

PROCESSOR MOMILANI GLUSHENKO 

ASSIGNED March 21, 2011 

INVESTIGATED March 21, 2011 

POLICY NO. T74-000049117 

RE: HARRIS BRIGHT 
POLICY ISSUED 5/27/2005 AT 8:01 AM 

POLICY 
OWNER’

S 
TICOR TITLE INSURANCE 
COMPANY 

CLAIM TO A FEE-SIMPLE TITLE 
COVERAGE FEE-SIMPLE TITLE 

AMOUNT $ 43,000.00 

 PROPERTY ADDRESS 15-1467 11th Avenue, Keaau, Hawaii 96749 

DESCRIPTION OF PROPERTY 

PARCEL FIRST: Lot 1549, area 1.000 acre, more or less, Block 7, as shown on Map 58, filed in the Office of the 

Assistant Registrar of the Land Court of the State of Hawai‘i with Land Court Application no. 1053 (amended) of 

W.H. Shipman, Limited; PARCEL SECOND: an undivided 1/5750 interest in Lots 60, 62, 8297, 8363, 8385, 8387 

and 3115 in Block 7, Lot 1 in Block 10; as shown on Maps 10, 10, 55, 56, 56, 57, 58 and 65, respectively, of said 

Land Court Application no. 1053 (amended); and Lot 4-B, as shown on Map 2 of Land Court Application no. 

1689 of W.H. Shipman, Limited, to be used in common with other entitled thereto, for roadway and utility 

purposes only, situate at Keaau, District of Puna, Island of Hawaii 

 

DEFECT IN TITLE SUMMARY: 

 
Based upon the documents retrieved from the public records, the claimant’s deed of ownership was not lawfully 
executed pursuant to an executive agreement that mandates the President of the United States to administer 
Hawaiian Kingdom law. Therefore, claimant has a defect in title. 
 

TOTAL CLAIM $ 43,000.00 

ENCLOSURES 
☒ Expert Memorandum of Dr. Keanu Sai 

☒ Notice of Defect in Title filed in the Bureau of Conveyances 

 

 HARRIS BRIGHT the insured, retained Laulima, LLC, to do an investigation of their fee-simple title 

situated at Keaau, District of Puna, Island of Hawai This claim involves a defect of title by virtue of an 

executive agreement entered into between President Grover Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom, whereby the President and his successors in office were and continue 

to be bound to faithfully execute Hawaiian Kingdom law by assignment of the Queen under threat of war on 

January 17
th
 1893. The notaries public in the Hawaiian Islands and the registrar of the Bureau of 



 

Conveyances were not lawful since January 17
th
 1893, and therefore title to the estate in fee-simple 

described as PARCEL FIRST: Lot 1549, area 1.000 acre, more or less, Block 7, as shown on Map 58, filed 

in the Office of the Assistant Registrar of the Land Court of the State of Hawai‘i with Land Court Application 

no. 1053 (amended) of W.H. Shipman, Limited; PARCEL SECOND: an undivided 1/5750 interest in Lots 60, 

62, 8297, 8363, 8385, 8387 and 3115 in Block 7, Lot 1 in Block 10; as shown on Maps 10, 10, 55, 56, 56, 57, 

58 and 65, respectively, of said Land Court Application no. 1053 (amended); and Lot 4-B, as shown on Map 

2 of Land Court Application no. 1689 of W.H. Shipman, Limited, to be used in common with other entitled 

thereto, for roadway and utility purposes only, situate at Keaau, District of Puna, Island of Hawaii, under 

document no. 3273864 on Certificate no750,398, filed with the Registrar of the Bureau of Conveyances on 

May 27, 2005, is vested other than HARRIS BRIGHT, because the aforementioned deed of conveyance 

was not lawfully executed in compliance with Hawaiian Kingdom law. 

 

Sincerely, 

 

 

Kale Gumapac 
President 
Laulima Title Search & Claims, LLC. 

  



Dr. Keanu Sai           

47-605 Puapo`o Place  Kane`ohe, HI 96744  Phone: 808-383-6100  
E-Mail :  keanu.sai@gmail .com Web: www2.hawaii .edu/~anu 

 

Expert Memorandum Regarding the Legal Continuity of the 
Hawaiian Kingdom and the Fee-simple Title being Vested 

Other than Harris Bright 

March 21st 2011 
 

 According to article I, Montevideo Convention (1933), “The state as a person of 

international law should possess the following qualifications: (a) a permanent population; (b) a 

defined territory; (c) government; and (d) capacity to enter into relations with the other states.”1  

 

Synopsis 

 The Hawaiian Kingdom had these attributes when Great Britain and France entered into a 

joint proclamation acknowledging and recognizing Hawai`i as an independent and sovereign 

State on November 28th 1843, and on July 6th 1844, United States Secretary of State John C. 

Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by 

President John Tyler.2 As a result of the United States’ recognition, the Hawaiian Kingdom 

entered into a Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849;3 Treaty of 

Commercial Reciprocity, Jan. 13th 1875;4 Postal Convention Concerning Money Orders, Sep. 

11th 1883;5 and a Supplementary Convention to the 1875 Treaty of Commercial Reciprocity, 

Dec. 6th 1884.6 The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 

18th 1875; Belgium, Oct. 4th 1862; Bremen, March 27th 1854; Denmark, Oct. 19th 1846; France, 

July 17th 1839, March 26th 1846, Sep. 8th 1858; French Tahiti, Nov. 24th 1853; Germany, March 

                                                      
1 49 U.S. Stat. 3097, 3100. 
2 DAVID KEANU SAI, AMERICAN OCCUPATION OF THE HAWAIIAN KINGDOM: BEGINNING THE TRANSITION FROM 
OCCUPIED TO RESTORED STATE, Doctoral Dissertation, University of Hawai`i, Political Science (December 2008), 
72; see also David Keanu Sai, A Slippery Path Towards Hawaiian Indigeneity, 10 Journal of Law and Social 
Challenges 74 (Fall 2008). 
3 9 U.S. Stat. 977. 
4 19 U.S. Stat. 625. 
5 23 U.S. Stat. 736. 
6 25 U.S. Stat. 1399. 
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25th 1879; Great Britain, Nov. 13th 1836 and March 26th 1846; Great Britain’s New South Wales, 

March 10th 1874; Hamburg, Jan. 8th 1848); Italy, July 22nd 1863; Japan, Aug. 19th 1871, Jan. 28th 

1886; Netherlands, Oct. 16th 1862; Portugal, May 5th 1882; Russia, June 19th 1869; Samoa, 

March 20th 1887; Spain, Oct. 9th 1863; Sweden-Norway, April 5th 1855; and Switzerland, July 

20th 1864.  

 In the 21st century, an international tribunal and the Ninth Circuit Court of Appeals 

acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in the 19th 

century. In Larsen v. Hawaiian Kingdom (2001), the Permanent Court of Arbitration in The 

Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as an independent State 

recognized as such by the United States of America, the United Kingdom, and various other 

States.”7 The 9th Circuit Court, in Kahawaiola`a v. Norton (2004), also acknowledged the 

Hawaiian Kingdom’s status as “a co-equal sovereign alongside the United States;”8 and in Doe v. 

Kamehameha (2005), the Court stated that, “in 1866, the Hawaiian Islands were still a sovereign 

kingdom.”9 

 Having established the Hawaiian Kingdom’s internationally recognized status as an 

independent state in the 19th century, the next question is whether or not the Hawaiian Kingdom 

status as a state was extinguished after its government was overthrown by U.S. troops on January 

17th 1893. As a subject of international law, statehood of the Hawaiian Kingdom can only be 

measured and determined by the rules of international law and not the domestic laws of any State 

to include the United States and the Hawaiian Kingdom. According to Professor Crawford, “A 

State is not necessarily extinguished by substantial changes in territory, population or 

government, or even, in some cases, by a combination of all three.”10 In particular, military 

“occupation does not extinguish the State pending a final settlement of the conflict. And, 

generally, the presumption—in practice a strong presumption—favours the continuity and 

disfavors the extinction of a an established State.”11 Professor Wright, a renowned scholar in 

U.S. foreign relations law, states that, “international law distinguishes between a government and 

                                                      
7 Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001). 
8 Kahawaiola`a v. Norton, 386 F.3rd 1271 (2004). 
9 Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005). 
10 JAMES CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL LAW 700 (2nd ed., 2006). 
11 Id., 701. 
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the state it governs.”12 And according to §201, Restatement (Third) Foreign Relations Law of the 

United States, “A state may continue to be regarded as such even though, due to insurrection or 

other difficulties, its internal affairs become anarchic for an extended period of time;”13 and 

“Military occupation, whether during war or after an armistice, does not terminate statehood.”14 

Therefore, a sovereign State would continue to exist despite its government being overthrown by 

military force. Two contemporary examples illustrate this principle of international law, the 

overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein (Iraq) in 2003. The 

former has been a recognized sovereign State since 1919,15 and the latter since 1932.16 Professor 

Dixon explains: 

 If an entity ceases to possess any of the qualities of statehood…this does not 

mean that it ceases to be a state under international law. For example, the absence of an 

effective government in Afghanistan and Iraq following the intervention of the USA did 

not mean that there were no such states, and the same is true of Sudan where there still 

appears to be no entity governing the country effectively. Likewise, if a state is allegedly 

‘extinguished’ through the illegal action of another state, it will remain a state in 

international law.17 

 After the Hawaiian Kingdom government was illegally overthrown, two executive 

agreements were entered into between President Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom in 1893. The President entered into these executive 

agreements under his sole constitutional authority to represent the United States in foreign 

relations and the Congress cannot intervene without violating the separation of powers doctrine 

being an encroachment upon the executive power. The first agreement, called the Lili`uokalani 

assignment, (Exhibit A), assigned executive power to the United States President to administer 

Hawaiian Kingdom law and to investigate the overthrow of the Hawaiian government. The 

second agreement, called the Restoration agreement, (Exhibit B), obligated the President of the 

                                                      
12 Quincy Wright, The Status of Germany and the Peace Proclamation, 46(2) American Journal of International 
Law 299-308, 307 (April 1952). 
13 RESTATEMENT (THIRD) FOREIGN RELATIONS LAW OF THE UNITED STATES, Reporter’s Note 2, §201. 
14 Id., Reporter’s Note 3. 
15 Manley O. Hudson, Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal 
of International Law 109-116, 110 (1935). 
16 Manley O. Hudson, The Admission of Iraq to Membership in the League of Nations, 27 American Journal of 
International Law 133-138, 133 (1933). 
17 MARTIN DIXON, TEXTBOOK ON INTERNATIONAL LAW 119 (6th ed., 2007). 
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United States to restore the Hawaiian government as it was prior to the landing of U.S. troops on 

January 16th 1893, and for the Queen, after the government was restored and the executive power 

returned to grant full amnesty to those members and supporters of the provisional government 

who committed treason.  

 

First Executive Agreement—Lili`uokalani assignment 

On January 17th 1893, Queen Lili`uokalani, by explicit grant, “yielded” her executive 

power to the President of the U.S. to do an investigation of their diplomat and military troops 

who illegally landed on Hawaiian territory in violation of Hawai`i’s sovereignty. The Queen 

specifically stated, “That I yield to the superior force of the United States of America whose 

Minister Plenipotentiary, His Excellency John L. Stevens, has caused United States troops to be 

landed at Honolulu and declared that he would support the said Provisional Government. Now to 

avoid any collision of armed forces, and perhaps the loss of life, I do this under protest, and 

impelled by said force yield my authority until such time as the Government of the United States 

shall, upon facts being presented to it, undo the action of its representative and reinstate me in 

the authority which I claim as the constitutional sovereign of the Hawaiian Islands.”18 The 

quintessential question is what “authority” did the Queen yield as the “constitutional 

sovereign’’? This authority is specifically stated in the Hawaiian constitution, which declares, 

“To the King [Queen] belongs the Executive power.” In Grieve v. Gulick (1883),19 Justice Austin 

of the Hawaiian Supreme Court stated that, “the Constitution declares [His Majesty] as the 

executive power of the Government,” which, according to the Indiana Supreme Court, “is the 

power to ‘execute’ the laws, that is, carry them into effect, as distinguished from the power to 

make the laws and the power to judge them.”20  

President Cleveland acknowledged receipt of this conditional grant in March when he 

received the protest from the Queen through her attorney in fact, Paul Neumann, in Washington, 

D.C. This acceptance of the conditional grant of Hawaiian executive power to investigate is 

called the Lili`uokalani Agreement. In a report to the President after the investigation was 

completed, Secretary of State Gresham acknowledged the temporary transfer of the Queen’s 

                                                      
18 Exhibit A, 461. 
19 5 Hawai`i 73, 76 (1883) 
20 Tucker v. State of Indiana, 218 Ind. 614, 35 N.E. 2d 270, 291 (1941). 
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executive power by stating, “The Government of Hawaii surrendered its authority under a threat 

of war, until such time only as the Government of the United States, upon the facts being 

presented to it, should reinstate the constitutional sovereign.”21 The President, in his message to 

Congress, also acknowledged the temporary transfer of executive power. Cleveland stated, the 

Queen “surrendered not to the provisional government, but to the United States. She surrendered 

not absolutely and permanently, but temporarily and conditionally until such time as the facts 

could be considered by the United States.”22 This was the first of two international agreements to 

have taken place through an exchange of diplomatic notes committing the President to the 

administration of Hawaiian Kingdom law while he investigated the overthrow of the Hawaiian 

government. The investigation concluded that U.S. Minister John Stevens with the illegal 

presence of U.S. troops bore the responsibility for the overthrow of the Hawaiian government. 

As a result, negotiations would ensue whereby a second agreement was sought by the United 

States to restore the Hawaiian Kingdom government. On the responsibility of State actors, 

Oppenheim states that “according to special circumstances and conditions the home State may be 

obliged to disown an act of its envoy, to apologize or express its regret for his behaviour, or to 

pay damages.”23 Therefore, on October 18th 1893, U.S. Secretary of State Walter Gresham 

directed U.S. Minister Plenipotentiary Albert Willis to initiate negotiations with Queen 

Lili`uokalani for settlement and restoration of the Hawaiian Kingdom government.  He stated to 

Willis, 

 On your arrival at Honolulu you will take advantage of an early opportunity to 

inform the Queen of…the President’s sincere regret that the reprehensible conduct of the 

American minister and the unauthorized presence on land of a military force of the 

United States obliged her to surrender her sovereignty, for the time being, and rely on the 

justice of this Government to undo the flagrant wrong. 

 You will, however, at the same time inform the Queen that, when reinstated, the 

President expects that she will pursue a magnanimous course by granting full amnesty to 

all who participated in the movement against her, including persons who are, or have 

been, officially or otherwise, connected with the Provisional Government, depriving them 

                                                      
21 Exhibit A, 462. 
22 Id., 457. 
23  Lassa Oppenheim, International Law: A Treatise, 3rd ed., ed. Ronald F. Roxburgh, Vol. II (London: Longmans 
Green and Co., 1921), 252. 
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of no right or privilege which they enjoyed before the so-called revolution. All 

obligations created by the Provisional Government in due course of administration should 

be assumed. 

Having secured the Queen’s agreement to pursue this wise and humane policy, 

which it is believed you will speedily obtain, you will then advise the executive of the 

Provisional Government and his ministers of the President’s determination of the 

question which their action and that of the Queen devolved upon him, and that they are 

expected to promptly relinquish to her constitutional authority.24 

On November 13th 1893, Willis met with the Queen at the U.S. Legation in Honolulu, 

“who was informed that the President of the United States had important communications to 

make to her.”25 Willis explained to the Queen of the “President’s sincere regret that, through the 

unauthorized intervention of the United States, she had been obliged to surrender her 

sovereignty, and his hope that, with her consent and cooperation, the wrong done to her and to 

her people might be redressed.”26 In his message to the Congress, the President concluded that 

the “members of the provisional government and their supporters, though not entitled to extreme 

sympathy, have been led to their present predicament of revolt against the Government…by the 

indefensible encouragement and assistance of our diplomatic representative.”27 According to 

Wright, “statements of a decision on fact or policy, authorized by the President, must be accepted 

by foreign nations as the will of the United States.”28 Therefore, the Queen saw these 

conclusions by the President as representing the “will of the United States,” and according 

Oppenheim, Willis, who was the U.S. envoy accredited to the Hawaiian Kingdom, represented 

“his home State in the totality of its international relations,” and that he was “the mouthpiece of 

the head of his home State and its Foreign Secretary, as regards communications to be made to 

the State to which he is accredited.”29 

The President’s investigation also concluded that members of the provisional government 

and their supporters committed the crime of treason and therefore subject to the pains and 

penalties of treason under Hawaiian law. On this note, the Queen was then asked by Willis, 

                                                      
24 Exhibit A, 464. 
25 Exhibit B, 1242. 
26 Id. 
27 Id., 457. 
28  Quincy Wright, The Control of American Foreign Relations (New York: The Macmillan Company, 1922), 22. 
29 Oppenheim, International Law (3rd ed), 556. 
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“[s]hould you be restored to the throne, would you grant full amnesty as to life and property to 

all those persons who have been or who are now in the Provisional Government, or who have 

been instrumental in the overthrow of your government?”30 The Queen refused to grant amnesty 

and referenced Chapter VI, section 9 of the Penal Code, which states, “[w]hoever shall commit 

the crime of treason shall suffer the punishment of death and all his property shall be confiscated 

to the Government.” When asked again if she would reconsider, she responded, “[t]hese people 

were the cause of the revolution and the constitution of 1887. There will never be any peace 

while they are here. They must be sent out of the country, or punished, and their property 

confiscated.”31 In the government transcripts of this meeting, it states that the Queen called for 

beheading as punishment, but the Queen adamantly denied making such a statement. She later 

explained that beheading “is a form of punishment which has never been used in the Hawaiian 

Islands, either before or since the coming of foreigners.”32  

 In a follow-up dispatch to Willis, Gresham adamantly stated, “You will insist upon 

amnesty and recognition of obligations of the Provisional Government as essential conditions of 

restoration.”33 In another communication on December 3rd 1893, Gresham directed Willis to 

continue to negotiate with the Queen, and should she “refuse assent to the written conditions you 

will at once inform her that the President will cease interposition in her behalf.”34  Gresham 

acknowledged that the President had a duty to restore the constitutional government of the 

Islands, but it was dependent upon an unqualified agreement of the Queen to assume all 

administrative obligations incurred by the Provisional Government, and to grant full amnesty to 

those individuals instrumental in setting up or supporting the Provisional Government. He stated 

“The President feels that by our original interference and what followed we have incurred 

responsibilities to the whole Hawaiian community, and it would not be just to put one party at 

the mercy of the other.”35  Gresham also stated “Should the Queen ask whether, if she accedes to 

conditions, active steps will be taken by the United States to effect her restoration, or to maintain 

                                                      
30 Executive Documents, 1242. 
31 Id.  
32  Lili`uokalani, Hawai`i's Story by Hawai`i's Queen (Rutland: Charles E. Tuttle Co., Inc., 1964), 247. 
33 Senate Executive Document no. 13, Fifty-third Congress, second session, Message from the President of the 
United States on the Hawaiian Question (December 18th 1893), 1191. 
34 Id. 
35 Id. 
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her authority thereafter, you will say that the President can not use force without the authority of 

Congress.”36  

Second Executive Agreement—Agreement of restoration 

On December 18th 1893, Willis was notified by the Queen’s assistant, Joseph Carter, that 

she was willing to spare their lives, not, however, their property, which, “should be confiscated 

to the Government, and they should not be permitted to remain in the Kingdom.”37 But later that 

day, the Queen sent a communication to Willis. She stated, 

Since I had the interview with you this morning I have given the most careful and 

conscientious thought as to my duty, and I now of my own free will give my conclusions. 

 I must not feel vengeful to any of my people. If I am restored by the United 

States I must forget myself and remember only my dear people and my country. I must 

forgive and forget the past, permitting no proscription or punishment of anyone, but 

trusting that all will hereafter work together in peace and friendship for the good and for 

the glory of our beautiful and once happy land. 

 Asking you to bear to the President and the Government he represents a message 

of gratitude from me and from my people, and promising, with God’s grace, to prove 

worthy of the confidence and friendship of your people.”38  

 An agreement between the two Heads of State had finally been made for settlement of the 

international dispute called the Restoration Agreement. Coincident with the agreement was the 

temporary and conditional assignment of executive power by the Queen to the President of the 

United States, and that the assignment and agreement to restore the Hawaiian government “did 

not, as in the case of treaties, as that term is used in the treaty-making clause of the Constitution 

(Art. II, § 2), require the advice and consent of the Senate.”39 Attached to the communication 

was the following pledge that was dispatched by Willis to Gresham on December 20th 1893.  

I, Liliuokalani, in recognition of the high sense of justice which has actuated the 

President of the United States, and desiring to put aside all feelings of personal hatred or 

revenge and to do what is best for all the people of these Islands, both native and foreign 

born, do hereby and herein solemnly declare and pledge myself that, if reinstated as the 

constitutional sovereign of the Hawaiian Islands, that I will immediately proclaim and 

                                                      
36 Id., 1192. 
37 Exhibit B, 1267. 
38 Id., 1269. 
39 U.S. v. Belmont, 301 U.S. 324, 330 (1937). 
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declare, unconditionally and without reservation, to every person who directly or 

indirectly participated in the revolution of January 17, 1893, a full pardon and amnesty 

for their offenses, with restoration of all rights, privileges, and immunities under the 

constitution and the laws which have been made in pursuance thereof, and that I will 

forbid and prevent the adoption of any measures of proscription or punishment for what 

has been done in the past by those setting up or supporting the Provisional Government. I 

further solemnly agree to accept the restoration under the constitution existing at the time 

of said revolution and that I will abide by and fully execute that constitution with all the 

guaranties as to person and property therein contained. I furthermore solemnly pledge 

myself and my Government, if restored, to assume all the obligations created by the 

Provisional Government, in the proper course of administration, including all 

expenditures for military or police services, it being my purpose, if restored, to assume 

the Government precisely as it existed on the day when it was unlawfully overthrown. 40  

On the same day the Queen accepted the President’s conditions of restoration on 

December 18th 1893, the President delivered a message to Congress apprising them of the 

conclusion of his investigation and the pursuit of settlement with the Queen. He was not aware 

that the Queen accepted the conditions. This was clarified in a correspondence with Willis from 

Gresham on January 12th 1894, whereby the Queen’s acceptance of the President’s offer was 

acknowledged, and on the following day, these diplomatic correspondences were forwarded to 

the Congress by message of the President on January 13th 1893. Gresham stated, 

On the 18th ultimo the President sent a special message to Congress 

communicating copies of the Mr. Blount’s reports and the instructions given to him and 

you. On the same day, answering a resolution of the House of Representatives, he sent 

copies of all correspondence since March 4, 1889, on the political affairs and relations of 

Hawaii, withholding, for sufficient reasons, only Mr. Stevens’ No. 70 of October 8, 1892, 

and your No. 3 of November 16, 1893. The President therein announced that the 

conditions of restoration suggested by him to the Queen had not proved acceptable to her, 

and that since the instructions sent to you to insist upon those conditions he had not 

learned that the Queen was willing to assent to them. The President thereupon submitted 

the subject to the more extended powers and wider discretion of Congress, adding the 

assurance that he would be gratified to cooperate in any legitimate plan which might be 
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devised for a solution of the problem consistent with American honor, integrity, and 

morality. 

Your reports show that on further reflection the Queen gave her unqualified 

assent in writing to the conditions suggested, but that the Provisional Government refuses 

to acquiesce in the President’s decision.  

The matter now being in the hands of Congress the President will keep that body 

fully advised of the situation, and will lay before it from time to time the reports received 

from you, including your No. 3, heretofore withheld, and all instructions sent to you. In 

the meantime, while keeping the Department fully informed of the course of events, you 

will, until further notice, consider your special instructions upon this subject have been 

fully complied with.41 

 

Supremacy Clause, U.S. Constitution 

 Since the United States is a Federal government, States within the Federal Union are 

subject to the supremacy of Federal laws and treaties, in particular, executive agreements. Article 

VI, clause 2, of the U.S. constitution, provides: “This Constitution, and the Laws of the United 

States which shall be made in pursuance thereof; and all treaties made, or which shall be made, 

under the authority of the United States, shall be the supreme law of the land; and the judges in 

every state shall be bound thereby, anything in the constitution or laws of any state to the 

contrary notwithstanding.” This provision of the U.S. constitution is known as the Supremacy 

clause that binds every State of the federal union to faithfully observe. In United States v. 

Belmont (1937),42 the U.S. Supreme Court affirmed that executive agreements entered into 

between the President and a sovereign nation does not require ratification from the U.S. Senate 

to have the force and effect of a treaty; and executive agreements bind successor Presidents for 

their faithful execution. Other landmark cases on executive agreements are United States v. Pink 

(1942)43 and American Insurance Association v. Garamendi (2003).44 In Garamendi, the Court 

stated, “Specifically, the President has authority to make ‘executive agreements’ with other 

countries, requiring no ratification by the Senate or approval by Congress.”45 According to 
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45 Id., 397. 
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Justice Douglas, U.S. v. Pink (1942), executive agreements “must be read not as self-contained 

technical documents, like a marine insurance contract or a bill of lading, but as characteristically 

delicate and elusive expressions of diplomacy.”46  

 The U.S. Supreme Court has held that under no circumstances could state law be found to 

legally supersede an agreement between the national government and a foreign country. The 

external powers of the federal government could be exercised without regard to the laws of any 

state within the union. In Belmont, the Court also stated, “Plainly, the external powers of the 

United States are to be exercised without regard to state laws or policies,”47 and  “[i]n respect of 

all international negotiations and compacts, and in respect of our foreign relations generally, 

state lines disappear.”48 In United States v. Pink (1942), the Court reiterated, “It is, of course, 

true that even treaties with foreign nations will be carefully construed so as not to derogate from 

the authority and jurisdiction of the States of this nation unless clearly necessary to effectuate the 

national policy.... But state law must yield when it is inconsistent with, or impairs the policy or 

provisions of, a treaty or of an international compact or agreement.... Then, the power of a State 

to refuse enforcement of rights based on foreign law which runs counter to the public policy of 

the forum . . . must give way before the superior Federal policy evidenced by a treaty or 

international compact or agreement.”49 Both Belmont and Pink were reinforced by American 

Insurance Association v. Garamendi (2003), where the Court reiterated, that “valid executive 

agreements are fit to preempt state law, just as treaties are,”50 and that the preemptive power of 

an executive agreement derives from “the Constitution’s allocation of the foreign relations power 

to the National Government.”51 All three cases affirm that the Lili`uokalani assignment preempts 

all laws and policies of the State of Hawai`i. In Edgar v. Mite Corporation (1982), Justice White 

ruled, “A state statute is void to the extent that it actually conflicts with a valid federal statute; 

and ‘[a] conflict will be found 'where compliance with both federal and state regulations is a 

physical impossibility.’”52 
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United States’ Violation of the Executive Agreements 

 Since 1893, the United States government has violated the terms of its obligations under 

these executive agreements and in 1898 unilaterally annexed the Hawaiian Kingdom by enacting 

a congressional joint resolution justified as a military necessity during the Spanish-American 

War, and thereafter occupied Hawai`i. According to Professor Marek, “the legal order of the 

occupant is…strictly subject to the principle of effectiveness, while the legal order of the 

occupied State continues to exist notwithstanding the absence of effectiveness [e.g. no 

government]. …[Occupation] is thus the classical case in which the requirement of effectiveness 

as a condition of validity of a legal order is abandoned.”53 Referring to the United States’ 

occupation of the Hawaiian Kingdom in his law journal article, Professor Dumberry states: 

the 1907 Hague Convention protects the international personality of the occupied State, 

even in the absence of effectiveness.  Furthermore, the legal order of the occupied State 

remains intact, although its effectiveness is greatly diminished by the fact of occupation.  

As such, Article 43 of the 1907 Hague Convention IV provides for the co-existence of 

two distinct legal orders, that of the occupier and the occupied.54 

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to restore the Hawaiian Kingdom government, but instead illegally occupied the 

Hawaiian Kingdom for military purposes, and has remained in the Hawaiian Islands ever since. 

The failure to administer Hawaiian Kingdom law under the Lili`uokalani Assignment and then to 

reinstate the Hawaiian government under the Restoration agreement constitutes a breach of an 

international obligation, as defined by the Responsibility of States for Internationally Wrongful 

Acts,55 and the breach of this international obligation by the U.S. has “a continuing character 

[that] extends over the entire period during which the act continues and remains not in 

conformity with the international obligation.”56 The extended lapse of time has not affected in 

the least the international obligation of the U.S. under the both executive agreements; despite 

over a century of non-compliance and prolonged occupation, and according to Wright, the 

                                                      
53 KRYSTYNA MAREK, IDENTITY AND CONTINUITY OF STATES IN PUBLIC INTERNATIONAL LAW (1968), 102. 
54 Patrick Dumberry, The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
Kingdom’s Claim to Continue as an Independent State under International Law, 2(1) Chinese Journal of 
International Law 655-684 (2002).  
55  United Nations, “Responsibility of States for International Wrongful Acts” (2001), Article 12. 
56 Id., Article 14(2). 
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President binds “himself and his successors in office by executive agreements.”57 More 

importantly, the U.S. “may not rely on the provisions of its internal law as justification for failure 

to comply with its obligation.”58 

 Since 1900, the United States Congress has enacted additional legislation establishing a 

government for the Territory of Hawai`i,59 and in 1959 transformed the Territory of Hawai`i into 

the State of Hawai`i.60 According to Born, “American courts, commentators, and other 

authorities understood international law as imposing strict territorial limits on national assertions 

of legislative jurisdiction.”61 In Rose v. Himely (1807), the Court illustrated this view by 

asserting, “that the legislation of every country is territorial.”62 In The Apollon (1824), the Court 

stated that the “laws of no nation can justly extend beyond its own territory”63 for it would be “at 

variance with the independence and sovereignty of foreign nations,”64 and in U.S. v. Belmont 

(1937), Justice Sutherland resounded, “our Constitution, laws and policies have no 

extraterritorial operation, unless in respect of our own citizens.”65 Consistent with this view of 

non-extraterritoriality of legislation, acting Assistant Attorney General Douglas Kmiec opined 

“It is…unclear which constitutional power Congress exercised when it acquired Hawaii by joint 

resolution.  Accordingly, it is doubtful that the acquisition of Hawaii can serve as an appropriate 

precedent for a congressional assertion of sovereignty over an extended territorial sea.”66 

 Because U.S. legislation has no extraterritorial force and effect, except over U.S. citizens, 

it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the executive 

agreements remain binding on the United States under both international law and Federal law. 

§207(a), Restatement (Third) Foreign Relations Law of the United States, provides that “A state 

acts through its government, but the state is responsible for carrying out its obligation under 

international law regardless of the manner in which its constitution and laws allocate the 

responsibilities and functions of government, or of any constitutional or other internal rules or 
                                                      
57 QUINCY WRIGHT, THE CONTROL OF AMERICAN FOREIGN RELATIONS 235 (1922). 
58 Responsibility of States, Article 31(1).  
59 31 U.S. Stat. 141 (1900). 
60 73 U.S. Stat. 4 (1959). 
61 GARY BORN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES COURTS 493 (3rd ed. 1996). 
62 Rose v. Himely, 8 U.S. 241, 279 (1807). 
63 The Apollon, 22 U.S. 362, 370 (1824). 
64 Id. 
65 U.S. v. Belmont, 301 U.S. 324, 332 (1937). 
66 Douglas Kmiec, Legal Issues Raised by Proposed  Presidential Proclamation to Extend the Territorial Sea, 12 
Op. Off. Legal Counsel 238-263, 252 (1988). 
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limitations.” And §115(b), Restatement (Third), provides that “although a subsequent act of 

Congress may supersede a rule of international law or an international agreement as domestic 

law, the United States remains bound by the rule or agreement internationally… Similarly, the 

United States remains bound internationally when a principle of international law or a provision 

in an agreement of the United States is not given effect because it is inconsistent with the 

Constitution.” The United States cannot benefit from the violation of these executive agreements 

under the doctrine of estoppel.  

 As a result of the President’s failure to establish a military government in the islands to 

administer Hawaiian law by virtue of the Lili`uokalani assignment (January 17th 1893) and the 

international laws of occupation, which was mandated under the 1863 Lieber Code, art. 6, G.O. 

100, A.G.O. 1863, and then superseded by the 1907 Hague Convention, IV, art. 43, all acts 

performed by the provisional government, the Republic of Hawai`i, the Territory of Hawai`i and 

the State of Hawai`i, on behalf of or concerning the Hawaiian Islands cannot be considered 

lawful. The only exceptions, according to the seminal Namibia case, are the registration of births, 

deaths and marriages.67 With regard to real estate transactions, the execution of a deed of 

conveyance and mortgage under Hawaiian law must first be acknowledged by “the party or 

parties executing the same, before the Registrar of Conveyances, or his agent, or some judge of a 

court of record, or notary public of this Kingdom,”68 and then recorded in the Bureau of 

Conveyances, where “all deeds, leases for a term of more than one year, or other conveyances of 

real estate within this Kingdom shall be recorded in the office of the Registrar of Conveyances 

(§1262, Compiled Laws).” According to Justice Judd, Kaaihue, et al., v. Crabbe et al. (1877),69 

“The Legislature deemed it advisable that deeds of landed property should be recorded.” “No 

acknowledgment of any conveyance or other instrument, whereby any real estate is conveyed or 

may be affected shall be taken, unless the person offering to make such acknowledgment shall be 

personally known to the officer taking the same to be the person whose name is subscribed to 

such conveyance or instrument as a party thereto, or shall be proved to be such by the oath or 

affirmation of a credible witness known to the officer.”70 That “no person who is not a subject of 

                                                      
67 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, Advisory Opinion of June 21, 1971, ICJ Reports, 1971. 
68 Compiled Laws, Hawaiian Civil Code, §1255. 
69 3 Haw. 768, 773 (1877) 
70 Compiled Laws, Hawaiian Civil Code, 407 
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this Kingdom shall be eligible to the office of notary public,”71 and there “shall be a bureau in 

the department of the Interior to be called the Bureau of Conveyances; and His Majesty shall 

appoint, upon the nomination of the Minister of the Interior, some suitable person to superintend 

said Bureau, under the direction of said minister, who shall be styled the ‘Registrar of 

Conveyances.’”72  

 All conveyances of real property, whether deeds or mortgages, after January 17th 1893 

cannot be considered lawfully executed because the “Registrar of Conveyances, or his agent, or 

some judge of a court of record, or notary public” were not lawfully vested with the authority to 

acknowledge the execution of deeds of conveyance and mortgages because they were insurgents 

and members of the so-called provisional government and its successor the Republic of 

Hawai`i—not officers of the Hawaiian Kingdom. All conveyances of real property, whether 

deeds or mortgages, since August 12th 1898, cannot as well be considered lawfully executed 

because these insurgents were maintained under the Territory of Hawai`i government. Hawaiian 

Kingdom law was not being administered by the U.S. military command by virtue of the 

Lili`uokalani assignment and article 43, Hague Convention, IV (1907). In effect, this renders all 

conveyances of real estate and mortgages securing the repayment of loans within Hawaiian 

territory since January 17th 1893 to the present null and void. The notary public and registrar of 

the Bureau of Conveyances were not competent to execute all conveyances of real property, 

whether deeds or mortgages. 

 

Harris Bright’s Claim to a Fee-simple title 

 On May 10th 2005, Shuichi Taki and Takako Taki, husband and wife, conveyed to Harris 

Bright, a single man, an interest in fee-simple in and to all those certain parcels of land situate at 

Keaau, District of Puna, Island of Hawai‘i, described as PARCEL FIRST: Lot 1549, area 1.000 

acre, more or less, Block 7, as shown on Map 58, filed in the Office of the Assistant Registrar of 

the Land Court of the State of Hawai‘i with Land Court Application no. 1053 (amended) of 

W.H. Shipman, Limited; PARCEL SECOND: an undivided 1/5750 interest in Lots 60, 62, 8297, 

8363, 8385, 8387 and 3115 in Block 7, Lot 1 in Block 10; as shown on Maps 10, 10, 55, 56, 56, 

57, 58 and 65, respectively, of said Land Court Application no. 1053 (amended); and Lot 4-B, as 
                                                      
71 Id., §1267 
72 Id., §1249 
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shown on Map 2 of Land Court Application no. 1689 of W.H. Shipman, Limited, to be used in 

common with other entitled thereto, for roadway and utility purposes only, under document no. 

3273864 on Certificate no. 278,340, filed with the Registrar of the Bureau of Conveyances on 

May 27th 2005 (Exhibit C). The aforementioned deed of conveyance was not lawfully executed 

for want of a competent notary public pursuant to §1267 of the Compiled Laws, and a competent 

registrar of the Bureau of Conveyances pursuant to §1249 of the Compiled Laws. In the 

aforementioned deed the notary public and registrar were officers of the government of the State 

of Hawai`i and not the government of the Hawaiian Kingdom, which is in direct conflict with the 

Lili`uokalani assignment, which mandates the President to administer the laws of the Hawaiian 

Kingdom and not the laws of the United States to include the laws of the State of Hawai`i, and 

the Supremacy clause under the U.S. constitution, article VI, clause 2. 

 Hawai‘i law is based on the lien theory of mortgages—not title theory or intermediate 

theory. “Every transfer of an interest in real property or fixtures made as security for the 

performance of a another act or subject to defeasance upon the payment of an obligation, 

whether the transfer is made in trust or otherwise, is to be deemed a mortgage and shall create a 

lien only as a security for the obligation and shall not be deemed to pass title.”73 “Under the title 

theory, legal ‘title’ to the mortgaged real estate remains in the mortgagee until the mortgage is 

satisfied or foreclosed[.] … Under the intermediate theory, legal and equitable title remain in the 

mortgagor until a default, at which time legal title passes to the mortgagee.”74 In Hawai‘i 

National Bank v. Brian R. Cook, 99 Haw. 334, 342, the Court stated, “Under the lien theory of 

mortgages, ‘the mortgagee is regarded as owning a security interest only and both legal and 

equitable title remain in the mortgagor until foreclosure.’ … ‘It follows that in Hawai‘i the 

mortgagee’s status is that of a lien holder. The mortgagee is not the owner of the property.” 

 It is my professional opinion that there is clear and overwhelming evidence that the 

Hawaiian Kingdom continues to exist as a state in accordance with recognized attributes of a 

state's sovereign nature, and that the Lili`uokalani assignment and the Agreement of restoration, 

being executive agreements, are prima facie evidence of the United States’ acknowledgment and 

continued recognition of the legal order of the Hawaiian Kingdom, being a recognized attribute 

of a state’s sovereign nature. Therefore, title to the estate in fee-simple described as all those 
                                                      
73 Hawai‘i Revised Statutes § 506-1. 
74 Restatement (Third) of Property § 4.1(a) at 278. 
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certain parcels of land situate at Keaau, District of Puna, Island of Hawai‘i, described as 

PARCEL FIRST: Lot 1549, area 1.000 acre, more or less, Block 7, as shown on Map 58, filed in 

the Office of the Assistant Registrar of the Land Court of the State of Hawai‘i with Land Court 

Application no. 1053 (amended) of W.H. Shipman, Limited; PARCEL SECOND: an undivided 

1/5750 interest in Lots 60, 62, 8297, 8363, 8385, 8387 and 3115 in Block 7, Lot 1 in Block 10; 

as shown on Maps 10, 10, 55, 56, 56, 57, 58 and 65, respectively, of said Land Court Application 

no. 1053 (amended); and Lot 4-B, as shown on Map 2 of Land Court Application no. 1689 of 

W.H. Shipman, Limited, to be used in common with other entitled thereto, for roadway and 

utility purposes only, is vested other than Harris Bright. Consequently, mortgages cannot be 

considered valid if the mortgagor was not vested with title to the real estate mortgaged to secure 

the promissory note taken out with mortgagee. The mortgagee can claim no superior right to the 

mortgaged property than the mortgagor can claim, who is still vested with the legal and equitable 

title. Equitable relief for mortgagee is provided under lender’s title insurance policy purchased 

by the mortgagor at escrow, and relief for Harris Bright, is provided under owner’s title 

insurance policy no. T74-000049117, Hawai‘i Standard Owner’s Policy (1998), committed May 

27th 2005 at 8:01 am (Exhibit D), and/or breach of warranty against the warrantor of the title. 

  

 

Keanu Sai, Ph.D. 
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THE CONTINUITY OF THE HAWAIIAN STATE AND THE LEGITIMACY OF THE 
ACTING GOVERNMENT OF THE HAWAIIAN KINGDOM 

 
August 4, 2013 

 
By David Keanu Sai, Ph.D.* 

 
 

1. THE BRIEF 
 

1.1. It has been 120 years since the United States of America, hereafter referred to 
as “United States,” illegally overthrew the government of the Hawaiian 
Kingdom on January 17, 1893, and claimed to have annexed the Hawaiian 
Islands in 1898. Much has occurred since, but an exhaustive legal analysis has 
been lacking, to say the least, that could serve to clarify and qualify matters 
that have significant and profound legal consequences within the Hawaiian 
Islands and abroad. At present, there are three levels of government here in 
the Islands: first, the Federal government of the United States; second, the 
State of Hawai‘i government; and, third, the County governments on the 
Islands of Hawai‘i, Maui, O‘ahu, and Kaua‘i. The claim of sovereignty by the 
United States over the Hawaiian Islands underpins the authority of these 
governments. If this claim were answered in the negative, it would 
consequently render these governments in the Hawaiian Islands “self-declared” 
and their authority “unfounded.” Furthermore, where then would the 
sovereignty lie, and is there a government that can be regarded legitimate. The 
answer to this question does not lie within the purview of politics, but rather 
on the objective principles and rules of international law together with actions 
taken by the acting government of the Hawaiian Kingdom that gradually 
developed, through time, into a customary right of legitimacy. 

 
1.2. In order to address these matters, this Brief will answer two underlying issues: 

 
A. Whether the Hawaiian Kingdom continues to exist an independent State 

and a subject of International Law, which also addresses the United States’ 
claim of sovereignty over the Hawaiian Islands? 
 

B. Whether the present acting government may be regarded as the legitimate 
government of the Hawaiian Kingdom with a customary right to represent 
the Hawaiian State? 

 
1.3. Since the acting government’s claim to be the legitimate governmental 

authority in the Hawaiian Islands, it follows that the continuity of the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
*	  The author of this Brief has a Ph.D. in political science from the University of Hawai‘i at Manoa, 
specializing in international relations and public law. He currently serves as the Ambassador-at-large for 
the acting government of the Hawaiian Kingdom.	  
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Hawaiian Kingdom as an independent State and subject of international law is 
condicio sine qua non. Furthermore, while continuity underpins the acting 
government’s claim to act as the legitimate authority, it does not automatically 
confer international recognition under international law. It is therefore 
necessary to examine first the question of Hawaiian State continuity, which 
will include the United States of America’s claim as a successor State, then 
followed by an examination of governmental authority displayed by the acting 
government as the legitimate authority. 

 
A. THE CONTINUITY OF THE HAWAIIAN KINGDOM 
 
2. GENERAL CONSIDERATIONS 
 

2.1. The issue of State continuity usually arises in cases in which some element of 
the State has undergone some significant transformation, such as changes in 
its territory or in its form of government. A claim as to State continuity is 
essentially a claim as to the continued independent existence of a State for 
purposes of international law in spite of such changes. It is predicated, in that 
regard, upon an insistence that the State’s legal identity has remained intact.  
If the State concerned retains its identity it can be considered to “continue” 
and vice versa. Discontinuity, by contrast, supposes that the identity of the 
State has been lost or fundamentally altered in such a way that it has ceased to 
exist as an independent State and, as a consequence, rights of sovereignty in 
relation to territory and population have been assumed by another “successor” 
State to the extent provided by the rules of succession.  At its heart, therefore, 
the issue of State continuity is concerned with the parameters of a State’s 
existence and demise, or extinction, in international law. 

 
2.2. The claim of State continuity on the part of the Hawaiian Kingdom has to be 

opposed as against a claim by the United States as to its succession. It is 
apparent, however, that this opposition is not a strict one. Principles of 
succession may operate even in cases where continuity is not called into 
question, such as with the cession of a portion of territory from one State to 
another, or occasionally in case of unification. Continuity and succession are, 
in other words, not always mutually exclusive but might operate in tandem. It 
is evident, furthermore, that the principles of continuity and succession may 
not actually differ a great deal in terms of their effect.  

 
2.3. Even if it is relatively clear as to when States may be said to come into being 

for purposes of international law, the converse is far from being the case. 
Beyond the theoretical circumstance in which a body politic has dissolved, e.g. 
by submergence of the territory or the dispersal of the population, it is 
apparent that all cases of putative extinction will arise in cases where certain 
changes of a material nature have occurred—such as a change in government 
and change in the territorial configuration of the State.  The difficulty, 
however, is in determining when such changes are merely incidental, leaving 
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intact the identity of the State, and when they are to be regarded as 
fundamental going to the heart of that identity. It is evident, moreover, that 
States are complex political communities possessing various attributes of an 
abstract nature which vary in space as well as time, and, as such, determining 
the point at which changes in those attributes are such as to affect the State’s 
identity will inevitably call for very fine distinctions. 

 
2.4. It is generally held, nevertheless, that there exist several uncontroversial 

principles that have some bearing upon the issue of continuity. These are 
essentially threefold, all of which assume an essentially negative form. First, 
that the continuity of the State is not affected by changes in government even 
if of a revolutionary nature. Secondly, that continuity is not affected by 
territorial acquisition or loss, and finally that it is not affected by military 
occupation. Crawford points out that, 

 
“There is a strong presumption that the State continues to exist, with 
its rights and obligations, despite revolutionary changes in 
government, or despite a period in which there is no, or no effective, 
government. Belligerent occupation does not affect the continuity of 
the State, even where there exists no government claiming to 
represent the occupied State.”1 
 

2.5. Each of these principles reflects upon one of the key incidents of statehood—
territory, government (legal order) and independence—making clear that the 
issue of continuity is essentially one concerned with the existence of States: 
unless one or more of the key constituents of Statehood are entirely and 
permanently lost, State identity will be retained. Their negative formulation, 
furthermore, implies that there exists a general presumption of continuity. As 
Hall was to express the point, a State retains its identity 

 
“so long as the corporate person undergoes no change which 
essentially modifies it from the point of view of its international 
relations, and with reference to them it is evident that no change is 
essential which leaves untouched the capacity of the state to give 
effect to its general legal obligations or to carry out its special 
contracts.”2 

The only exception to this general principle is to be found in case of multiple 
changes of a less than total nature, such as where a revolutionary change in 
government is accompanied by a broad change in the territorial delimitation of 
the State.3 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 JAMES CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL LAW 34 (2nd ed., 2006). 
2 WILLIAM EDWARD HALL, A TREATISE ON INTERNATIONAL LAW 22 (4th ed. 1895). 
3 See generally, KRYSTYNA MAREK, IDENTITY AND CONTINUITY OF STATES IN PUBLIC INTERNATIONAL LAW 
(2nd ed. 1968). 
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2.6. If one were to speak about a presumption of continuity, one would suppose 
that an obligation would lie upon the party opposing that continuity to 
establish the facts substantiating its rebuttal. The continuity of the Hawaiian 
Kingdom, in other words, may be refuted only by reference to a valid 
demonstration of legal title, or sovereignty, on the part of the United States, 
absent of which the presumption remains. It might be objected that formally 
speaking, the survival or otherwise of a State should be regarded as 
independent of the legitimacy of any claims to its territory on the part of other 
States. It is commonly recognized that a State does not cease to be such 
merely in virtue of the existence of legitimate claims over part or parts of its 
territory. Nevertheless, where those claims comprise the entirety of the 
territory of the State, as they do in case of Hawai’i, and when they are 
accompanied by effective governance to the exclusion of the claimant, it is 
difficult, if not impossible, to separate the two questions.  The survival of the 
Hawaiian Kingdom is, it seems, premised upon the “legal” basis of present or 
past United States claims to sovereignty over the Islands. 

 
2.7. In light of such considerations, any claim to State continuity will be dependent 

upon the establishment of two legal facts: first, that the State in question 
existed as a recognized entity for purposes of international law at some 
relevant point in history; and, secondly, that intervening events have not been 
such as to deprive it of that status.  It should be made very clear, however, that 
the issue is not simply one of “observable” or “tangible facts,” but more 
specifically of “legally relevant facts.”  It is not a case, in other words, simply 
of observing how power or control has been exercised in relation to persons or 
territory, but of determining the scope of “authority,” which is understood as 
“a legal entitlement to exercise power and control.” Authority differs from 
mere control by not only being essentially rule governed, but also in virtue of 
the fact that it is not always entirely dependent upon the exercise of that 
control.  As Arbitrator Huber noted in the Island of Palmas Case: 

 
“Manifestations of sovereignty assume… different forms according 
to conditions of time and place. Although continuous in principle, 
sovereignty cannot be exercised in fact at every moment on every 
point of a territory. The intermittence and discontinuity compatible 
with the maintenance of the right necessarily differ according as 
inhabited or uninhabited regions are involved, or regions enclosed 
within territories in which sovereignty is incontestably displayed or 
again regions accessible from, for instance, the high seas.”4 

Thus, while “the continuous and peaceful display of territorial sovereignty” 
remains an important measure for determining entitlements in cases where 
title is disputed, or where “no conventional line of sufficient topographical 
precision exists,” it is not always an indispensable prerequisite for legal title.  
This has become all the more apparent since the prohibition on the annexation 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 Island of Palmas Case (Netherlands v. United States) 2 R.I.A.A. 829. 
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of territory became firmly implanted in international law, and with it the 
acceptance that certain factual situations will not be accorded legal 
recognition, ex inuria ius non oritur. 

3. THE STATUS OF THE HAWAIIAN KINGDOM AS A SUBJECT OF INTERNATIONAL LAW 
 

3.1. When the United Kingdom and France formally recognized the Hawaiian 
Kingdom as an “independent state” at the Court of London on November 28, 
1843,5 and later formally recognized by the United States of America on July 
6, 1844 by letter to the Hawaiian government from Secretary of State John C. 
Calhoun,6 the Hawaiian State was admitted into the Family of Nations. Since 
its recognition, the Hawaiian Kingdom entered into extensive treaty relations 
with a variety of States establishing diplomatic relations and trade 
agreements.7 To quote the dictum of the Permanent Court of Arbitration in 
2001:  

 
“A perusal of the material discloses that in the nineteenth century the 
Hawaiian Kingdom existed as an independent State recognized as 
such by the United States of America, the United Kingdom and 
various other States, including by exchanges of diplomatic or 
consular representatives and the conclusion of treaties.”8 

 
Additionally, the Hawaiian Kingdom became a full member of the Universal 
Postal Union on January 1, 1882. 

 
3.2. As an independent State, the Hawaiian Kingdom, along with other 

independent States within the Family of Nations, obtained “international 
personality” and, as such, all independent States “are regarded equal, and the 
rights of each not deemed to be dependent upon the possession of power to 
insure their enforcement.”9 According to Dickinson, the  

 
“principle of equality has an important legal significance in the 
modern law of nations. It is the expression of two important legal 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 The Joint Declaration can be accessed online at: http://hawaiiankingdom.org/pdf/Annex%202.pdf. 
6 The Letter can be accessed online at: http://hawaiiankingdom.org/pdf/Annex%203.pdf.  
7 The Hawaiian Kingdom entered into treaties with Austria-Hungary, June 18, 1875; Belgium, October 4, 
1862; Bremen (succeeded by Germany), March 27, 1854; Denmark, October 19, 1846; France, September 
8, 1858; French Tahiti, November 24, 1853; Germany, March 25, 1879; New South Wales (now Australia), 
March 10, 1874; Hamburg (succeeded by Germany), January 8, 1848); Italy, July 22, 1863; Japan, August 
19, 1871, January 28, 1886; Netherlands, October 16, 1862; Portugal, May 5, 1882; Russia, June 19, 1869; 
Samoa, March 20, 1887; Spain, October 9, 1863; Sweden-Norway (now separate States), April 5, 1855; 
and Switzerland, July 20, 1864; the United Kingdom of Great Britain and Northern Ireland) March 26, 
1846; and the United States of America, December 20, 1849, January 13, 1875, September 11, 1883, 
December 6, 1884. These treaties can be accessed online at: 
http://hawaiiankingdom.org/UN_Protest_Annexes.shtml.  
8 Larsen v. Hawaiian Kingdom, 119 INT’L L. REP. 566, 581 (2001), reprinted in 1 HAW. J. L. & POL. 299 
(Summer 2004). 
9 CHARLES CHENEY HYDE, INTERNATIONAL LAW: CHIEFLY AS INTERPRETED AND APPLIED BY THE UNTIED 
STATES 20 (Vol. I, 1922). 
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principles. The first of these may be called the equal protection of the 
law or equality before the law. …The second principle is usually 
described as equality of rights and obligations or more often as 
equality of rights.”10 
 

International personality is defined as “the capacity to be bearer of rights and 
duties under international law.”11 Crawford, however, distinguishes between 
“general” and “special” legal personality. The former “arises against the world 
(erga omnes),” and the latter “binds only consenting States.” 12  As an 
independent State, the Hawaiian Kingdom, like the United States of America, 
has both “general” legal personality under international law as well as “special” 
legal personality under the 1893 executive agreements that bind both the 
Hawaiian Kingdom and the United States to certain duties and obligations as 
hereinafter described. 

 
3.3. The consequences of statehood at that time were several.  States were deemed 

to be sovereign not only in a descriptive sense, but were also regarded as 
being “entitled” to sovereignty.  This entailed, among other things, the rights 
to free choice of government, territorial inviolability, self-preservation, free 
development of natural resources, of acquisition and of absolute jurisdiction 
over all persons and things within the territory of the State.13  It was, however, 
admitted that intervention by another State was permissible in certain 
prescribed circumstances such as for purposes of self-preservation, for 
purposes of fulfilling legal engagements, or of opposing wrongdoing. 
Although intervention was not absolutely prohibited in this regard, it was 
generally confined as regards the specified justifications. As Hall remarked, 
“The legality of an intervention must depend on the power of the intervening 
state to show that its action is sanctioned by some principle which can, and in 
the particular case does, take precedence of it.” 14  A desire for simple 
aggrandizement of territory did not fall within these terms, and intervention 
for purposes of supporting one party in a civil war was often regarded as 
unlawful.15  In any case, the right of independence was regarded as so 
fundamental that any action against it “must be looked upon with disfavor.”16 

 
3.4. “Governmental authority,” states Crawford, “is the basis for normal inter-

State relations; what is an act of a State is defined primarily by reference to its 
organs of government, legislative, executive or judicial.”17 On January 17, 
1893, Queen Lili‘uokalani, who was constitutionally vested with the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10 EDWIN DEWITT DICKINSON, THE EQUALITY OF STATES IN INTERNATIONAL LAW 335 (1920). 
11 SCHWARZENBERGER, A MANUAL OF INTERNATIONAL LAW 53 (6th ed., 1976). 
12 See CRAWFORD, supra note 1, at 30. 
13 ROBERT PHILLIMORE, COMMENTARIES UPON INTERNATIONAL LAW, VOL. I, 216 (1879).   
14 See HALL, supra note 2, at 298. 
15 THOMAS LAWRENCE, PRINCIPLES OF INTERNATIONAL LAW 134 (4th ed. 1913). 
16 See HALL, supra note 2, at 298. 
17 See CRAWFORD, supra note 1, at 56. 
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“executive power” under Article 31 of the Hawaiian constitution,18 was unable 
to apprehend certain insurgents calling themselves the provisional government 
without armed conflict between United States troops, who were illegally 
landed by the United States Legation to protect the insurgents, and the 
Hawaiian police force headed by Marshal Charles Wilson. She was forced to 
temporarily assign her executive power to the President of the United States 
under threat of war calling for an investigation of its diplomat and military 
commanders who have intervened in the internal affairs of the Hawaiian 
Kingdom, and, thereafter, restore the government.19  Upon receipt of the 
Queen’s diplomatic protest, United States President Cleveland initiated an 
investigation by first withdrawing a treaty, which provided for the cession of 
Hawaiian territory, from the United States Senate, and appointed a Special 
Commissioner, James Blount, to travel to the Hawaiian Islands in order to 
provide reports to the United States Secretary of State Walter Gresham. 
Blount reported that, “in pursuance of a prearranged plan [between the 
insurgents, claiming to be a government, and the U.S. Legation], the 
Government thus established hastened off commissioners to Washington to 
make a treaty for the purpose of annexing the Hawaiian Islands to the United 
States.”20 

 
3.5. The investigation concluded that the United States Legation accredited to the 

Hawaiian Kingdom, together with United States Marines and Naval personnel, 
were directly responsible for the illegal overthrow of the Hawaiian 
government with the ultimate goal of transferring the Hawaiian Islands to the 
United States from an installed puppet government. 21  The President 
acknowledged that the  

 
“military demonstration upon the soil of Honolulu was of itself an 
act of war, unless made either with the consent of the Government of 
Hawai‘i or for the bona fide purpose of protecting the imperiled lives 
and property of citizens of the United States. But there is no pretense 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
18 Hawaiian constitution, art. 31, provides: “The person of the King is inviolable and sacred. His Ministers 
are responsible. To the King belongs the executive power. All laws that have passed the Legislative 
Assembly, shall require His Majesty’s signature in order to their validity” The constitution can be accessed 
online at: http://hawaiiankingdom.org/pdf/Annex%204.pdf. 
19 The diplomatic protest stated, “I, Liliuokalani, by the grace of God and under the constitution of the 
Hawaiian Kingdom, Queen, do hereby solemnly protest against any and all acts done against myself and 
the constitutional Government of the Hawaiian Kingdom by certain persons claiming to have established a 
provisional government of and for this Kingdom. That I yield to the superior force of the United States of 
America, whose minister plenipotentiary, His Excellency John L. Stevens, has caused United States troops 
to be landed at Honolulu and declared that he would support the said provisional government. Now, to 
avoid any collision of armed forces and perhaps the loss of life, I do, under this protest, and impelled by 
said force, yield my authority until such time as the Government of the United States shall, upon the facts 
being presented to it, undo the action of its representatives and reinstate me in the authority which I claim 
as the constitutional sovereign of the Hawaiian Islands.” 
20 United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai‘i: 
1894-95, (Government Printing Office 1895), 587, [hereafter Executive Documents]. Reprinted at 1 HAW. J. 
L. & POL. 136 (Summer 2004). 
21 Id. at 567. 
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of any such consent on the part of the Government of the Queen, 
which at that time was undisputed and was both the de facto and the 
de jure government.”22  
 
“When our Minister recognized the provisional government the only 
basis upon which it rested was the fact that the Committee of Safety 
had in a manner above stated declared it to exist. It was neither a 
government de facto nor de jure.”23 

 
The investigation also detailed the culpability of the United States government 
in violating international laws, as well as Hawaiian State territorial 
sovereignty and concluded it must provide restitutio in integrum—restoration 
to the original situation before the United States intervention occurred on 
January 16, 1893.  

 
3.6. Through negotiations and exchange of notes between the Queen and the new 

United States Minister Plenipotentiary Albert Willis, assigned to the Hawaiian 
Islands, settlement for the illegal overthrow of the Hawaiian government was 
achieved by executive agreement. On the part of the United States, the 
President committed to restore the government as it stood before the landing 
of United States troops on January 16, 1893, and, thereafter, on the part of the 
Hawaiian Kingdom, the Queen committed to grant amnesty to the insurgents 
and assume all obligations of the self-proclaimed provisional government. 
Myers explains, “Exchange of notes is the most flexible form of a treaty… 
The exchange consists of an offer and an acceptance… The offering 
instrument contains a text of the proposed agreement and the acceptance 
invariably repeats it verbatim, with assent.”24 According to Garner,  

 
“Agreements in the form of an exchange of notes between certain 
high officials acting on behalf of States, usually their Ministers of 
Foreign Affairs or diplomatic representatives are numerous… They 
are employed for a variety of purposes and, like instruments which 
are designated as ‘treaties’, they may deal with any matter which is a 
proper subject of international regulation. One of their most common 
objects is to record the understandings of the parties to a treaty which 
they have previously entered into; but they may record an entirely 
new agreement, sometimes one which has been reached as a result of 
negotiation. While the purpose of an agreement effected by any 
exchange of notes may not differ from that of instruments designated 
by other names, it is strikingly different in its form from a ‘treaty’ or 
a ‘convention.’ Unlike a treaty, the relations which it establishes or 
seeks to establish is recorded, not in a single highly formalized 
instrument, but in two or more letters usually called ‘notes,’ signed 
by Ministers or other officials.”25  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
22 Id., at 451. 
23 Id., at 453. 
24 Denys P. Myers, The Names and Scope of Treaties, 51 AM. J. INT’L L.  590 (1957). 
25 29 AM. J. INT’L L., Supplement, 698 (1935). 
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The first executive agreement, by exchange of notes, was the temporary and 
conditional assignment of executive power (police power) from the Queen to 
the President on January 17, 1893, and the acceptance of the assignment by 
the President on March 9, 1893 when he initiated the investigation. The 
second executive agreement, by exchange of notes, was the President’s “offer” 
to restore the de jure government on condition that the Queen would commit 
to grant amnesty to the insurgents on November 13, 1893, and the “acceptance” 
by the Queen of this condition on December 18, 1893. The two executive 
agreements are referred to herein as the Lili‘uokalani assignment and the 
Agreement of restoration, respectively.  

 
3.7. By virtue of the Lili‘uokalani assignment, executive power (police power) of 

the Hawaiian Kingdom is temporarily vested in the President of the United 
States to faithfully administer Hawaiian Kingdom law, until the Hawaiian 
Kingdom government is restored pursuant to the Agreement of restoration, 
whereby the executive power is reassigned and thereafter the Monarch, or its 
successor, to grant amnesty. The failure of Congress to authorize the President 
to use force in carrying out these agreements did not diminish the validity of 
the Lili‘uokalani assignment and the Agreement of restoration. Despite over a 
century of non-compliance, these executive agreements remain binding upon 
the office of President of the United States to date. According to Wright, the 
President binds “himself and his successors in office by executive 
agreements.”26 

 
3.8. President Cleveland failed to follow through in his commitment to administer 

Hawaiian law and re-instate the de jure government as a result of partisan 
wrangling in the United States Congress. In a deliberate move to further 
isolate the Hawaiian Kingdom from any assistance by other States and treaty 
partners and to reinforce and protect the puppet regime installed by United 
States officials, the Senate and House of Representatives each passed similar 
resolutions in 1894 strongly warning other States “that any intervention in the 
political affairs of these islands by any other Government will be regarded as 
an act unfriendly to the United States.”27 Although the Hawaiian government 
was not restored and the country thrown into civil unrest as a result, the 
continuity of the Hawaiian State was nevertheless maintained.  

 
3.9. Five years passed before Cleveland’s presidential successor, William 

McKinley, entered into a second treaty of cession with the same individuals 
who participated in the illegal overthrow with the United States legation in 
1893, and were now calling themselves the Republic of Hawai’i.  This second 
treaty was signed on June 16, 1897 in Washington, D.C., but would “be taken 
up immediately upon the convening of Congress next December.”28 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26 QUINCY WRIGHT, THE CONTROL OF FOREIGN RELATIONS, 235 (1922). 
27 Senate Resolution, May 31, 1894, 53rd Congress, 2nd Session, vol. 26. 
28 “Hawaiian Treaty to Wait—Senator Morgan Suggests that It Be Taken Up at This Session Without 
Result.” The New York Times, 3 (July 25, 1897). 
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3.10. Queen Lili’uokalani was in the United States at the time of the signing of the 
treaty and protested the second annexation attempt of the country. While in 
Washington, D.C., the Queen filed a diplomatic protest with the United States 
Department of State on June 17, 1897. The Queen stated, in part: 

 
I, Lili’uokalani of Hawai’i, by the will of God named heir apparent 
on the tenth day of April, A.D. 1877, and by the grace of God Queen 
of the Hawaiian Islands on the seventeenth day of January, A.D. 
1893, do hereby protest against the ratification of a certain treaty, 
which, so I am informed, has been signed at Washington by Messrs. 
Hatch, Thurston, and Kinney, purporting to cede those Islands to the 
territory and dominion of the United States. I declare such a treaty to 
be an act of wrong toward the native and part-native people of 
Hawaii, an invasion of the rights of the ruling chiefs, in violation of 
international rights both toward my people and toward friendly 
nations with whom they have made treaties, the perpetuation of the 
fraud whereby the constitutional government was overthrown, and, 
finally, an act of gross injustice to me.29 

 
3.11. Hawaiian political organizations in the Islands filed additional protests with 

the Department of State in Washington, D.C. These organizations were the 
Men and Women’s Hawaiian Patriotic League (Hui Aloha ‘Aina), and the 
Hawaiian Political Association (Hui Kalai’aina).30  In addition, a petition of 
21,269 signatures of Hawaiian subjects and resident aliens protesting 
annexation was filed with the Senate when it convened in December 1897.31 
As a result of these protests, the Senate was unable to garner enough votes to 
ratify the so-called treaty. Unable to procure a treaty of cession from the 
Hawaiian government acquiring the Hawaiian Islands as required by 
international law, Congress unilaterally enacted a Joint Resolution To provide 
for annexing the Hawaiian Islands to the United States, which was signed into 
law by President McKinley on July 7, 1898 during the Spanish-American 
War.32 The territorial limitation of Congressional laws are indisputable, and to 
quote from the United States Supreme Court: 

 
“Neither the Constitution nor the laws passed in pursuance of it have 
any force in foreign territory unless in respect of our own citizens…, 
and operations of the nation in such territory must be governed by 
treaties, international understandings and compacts, and the 
principles of international law. As a member of the family of nations, 
the right and power of the United States in that field are equal to the 
right and power of the other members of the international family. 
Otherwise, the United States is not completely sovereign.”33 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
29 LILI‘UOKALANI, HAWAI‘I’S STORY BY HAWAI‘I’S QUEEN, 354 (1964); Protest reprinted in 1 HAW. J. L. & 
POL. 227 (Summer 2004). 
30 These protests can be accessed online at: http://hawaiiankingdom.org/pdf/Annex%2018.pdf.  
31 The signature petition can be accessed online at: http://hawaiiankingdom.org/pdf/Annex%2019.pdf.  
32 30 U.S. Stat. 750. 
33 United States v. Curtiss Wright Export Corp., 299 U.S. 304, 318 (1936). 
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Many government officials and constitutional scholars were at a loss in 
explaining how a joint resolution could have extra-territorial force in annexing 
Hawai‘i, a foreign and sovereign State, because during the 19th century, as 
Born states, “American courts, commentators, and other authorities 
understood international law as imposing strict territorial limits on national 
assertions of legislative jurisdiction.” 34  During the debate in Congress, 
Representative Thomas H. Ball (D-Texas) characterized the annexation of the 
Hawaiian State by joint resolution as “a deliberate attempt to do unlawfully 
that which can not be lawfully done.”35 The citizenry and residents of the 
Hawaiian Kingdom also understood the illegality of the joint resolution. On 
October 20, 1900, the following editorial was published in the Maui News 
newspaper making reference to statements made by Thomas Clark who was 
formerly British, but acquired Hawaiian citizenship through naturalization in 
1867. Clark was also a signatory to the 21,269 signature petition against the 
treaty of annexation that was before the United States Senate. 
 

Thomas Clark, a candidate for Territorial senator from Maui, holds 
that it was an unconstitutional proceeding on the part of the United 
States to annex the Islands without a treaty, and that as a matter of 
fact, the Island[s] are not annexed, and cannot be, and that if the 
democrats come in to power they will show the thing up in its true 
light and demonstrate that…the Islands are de facto independent at 
the present time.36 

 
3.12. The Hawaiian Kingdom came under military occupation on August 12, 1898 

at the height of the Spanish-American War, and the occupation was justified 
as a military necessity in order to reinforce and supply the troops that have 
been occupying the Spanish colonies of Guam and the Philippines since 1 
May 1898. The justification as a war measure was clearly displayed in a secret 
session of the United States Senate on May 31, 1898.37  Following the close of 
the Spanish-American War by the Treaty of Paris,38 United States troops 
remained in the Hawaiian Islands and continued its occupation to date in 
violation of international law and the 1893 Lili‘uokalani assignment and the 
Agreement of restoration. The United States Supreme Court has also 
confirmed that military occupation, which is deemed provisional, does not 
transfer sovereignty of the occupied State to the occupant State even when the 
de jure sovereign is deprived of power to exercise its right within the occupied 
territory. 39  Hyde states, in “consequence of belligerent occupation, the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
34 GARY BORN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES COURTS 493 (3rd ed. 1996). 
35 31 CONG. REC. 5975 (1898). 
36 The Maui News article can be accessed online at: http://hawaiiankingdom.org/blog/?p=189. 
37 1 HAW. J. L. & POL. 230 (Summer 2004). 
38 30 U.S. Stat. 1754. 
39 Thirty Hogsheads of Sugar v. Boyle, 13 U.S. 191 (1815); United States v. Rice, 17 U.S. 246 (1819); 
Flemming v. Page, 50 U.S. 603 (1850); see also United States Army Field Manual 27-10,  

Section 358—Occupation Does Not Transfer Sovereignty. Being an incident of war, 
military occupation confers upon the invading force the means of exercising control for 
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inhabitants of the district find themselves subjected to a new and peculiar 
relationship to an alien ruler to whom obedience is due.”40 In 1900, President 
McKinley signed into United States law An Act To provide a government for 
the Territory of Hawai‘i,41 and shortly thereafter, intentionally sought to 
“Americanize” the inhabitants of the Hawaiian Kingdom politically, culturally, 
socially, and economically. To accomplish this, a plan was instituted in 1906 
by the Territorial government, titled “Programme for Patriotic Exercises in the 
Public Schools, Adopted by the Department of Public Instruction,” 42  to 
denationalize the children of the Hawaiian Islands through the public schools 
on a massive scale. Harper’s Weekly reported: 

 
“At the suggestion of Mr. Babbitt, the principal, Mrs. Fraser, gave an 
order, and within ten seconds all of the 614 pupils of the school 
began to march out upon the great green lawn which surrounds the 
building. …Out upon the lawn marched the children, two by two, 
just as precise and orderly as you find them at home. With the ease 
that comes of long practice the classes marched and counter-marched 
until all were drawn up in a compact array facing a large American 
flag that was dancing in the northeast trade-wind forty feet about 
their heads. …‘Attention!’ Mrs. Fraser commanded. The little 
regiment stood fast, arms at side, shoulders back, chests out, heads 
up, and every eye fixed upon the red, white and blue emblem that 
waived protectingly over them. ‘Salute!’ was the principal’s next 
command. Every right hand was raised, forefinger extended, and the 
six hundred and fourteen fresh, childish voices chanted as one voice: 
‘We give our heads and our hearts to God and our Country! One 
Country! One Language! One Flag!’43 

 
The purpose of the plan was to obliterate any memory of the national 
character of the Hawaiian Kingdom the children may have and replace it, 
through indoctrination, with American patriotism. “Usurpation of sovereignty 
during military occupation” and “attempts to denationalize the inhabitants of 
occupied territory” was recognized as international crimes since 1919.44 In the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
the period of occupation. It does not transfer the sovereignty to the occupant, but simply 
the authority or power to exercise some of the rights of sovereignty. The exercise of these 
rights results from the established power of the occupant and from the necessity of 
maintaining law and order, indispensible both to the inhabitants and to the occupying 
force. It is therefore unlawful for a belligerent occupant to annex occupied territory or to 
create a new State therein while hostilities are still in progress. 

40 CHARLES CHENEY HYDE, INTERNATIONAL LAW CHIEFLY AS INTERPRETED AND APPLIED BY THE UNITED 
STATES 363 (Vol. II, 1922). 
41 31 U.S. Stat. 141. 
42 The Progamme can be accessed from the United States Archives online at: 
http://ia700604.us.archive.org/17/items/programmeforpatr00hawa/programmeforpatr00hawa.pdf.   
43 WILLIAM INGLIS, Hawai‘i’s Lesson to Headstrong California: How the Island Territory has solved the 
problem of dealing with its four thousand Japanese Public School children, HARPER’S WEEKLY 227 (Feb. 
16, 1907). 
44 See Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 
Report Presented to the Preliminary Peace Conference, March 29, 1919, 14 Am. J. Int’l L. 95, at (1920). 
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Nuremburg trials, these two crimes were collectively known as Germanization. 
Under the heading “Germanization of Occupied Territories,” Count III(j) of 
the Nuremburg Indictment, it provides: 
 

“In certain occupied territories purportedly annexed to Germany the 
defendants methodically and pursuant to plan endeavored to 
assimilate those territories politically, culturally, socially, and 
economically into the German Reich. The defendants endeavored to 
obliterate the former national character of these territories. In 
pursuance of these plans and endeavors, the defendants forcibly 
deported inhabitants who were predominantly non-German and 
introduced thousands of German colonists. This plan included 
economic domination, physical conquest, installation of puppet 
governments, purported de jure annexation and enforced 
conscription into the German Armed Forces. This was carried out in 
most of the occupied countries including: Norway, 
France…Luxembourg, the Soviet Union, Denmark, Belgium, and 
Holland.”45 

 
Further usurping Hawaiian sovereignty, President Eisenhower signed into 
United States law An Act To provide for the admission of the State of Hawai‘i 
into the Union, hereinafter “Statehood Act.”46 These laws, which have no 
extraterritorial effect, stand in direct violation of the Lili‘uokalani assignment 
and Agreement restoration, being international compacts, the 1907 Hague 
Convention, IV, and the Geneva Convention Relative to the Protection of 
Civilian Persons in Time of War, IV. 

 
3.13. In 1946, prior to the passage of the Statehood Act, the United States further 

misrepresented its relationship with Hawai’i when its permanent 
representative to the United Nations identified Hawai’i as a non-self-
governing territory under the administration of the United States since 1898. 
In accordance with Article 73(e) of the U.N. Charter, the United States 
permanent representative erroneously reported Hawai’i as a non-self-
governing territory that was acknowledged in a resolution by United Nations 
General Assembly.47 On June 4, 1952, the Secretary General of the United 
Nations reported information submitted to him by the permanent 
representative of the United States regarding American Samoa, Hawai‘i, 
Puerto Rico and the Virgin Islands. 48 In this report, the United States made no 
mention that the Hawaiian Islands were an independent State since 1843 and 
that its government was illegally overthrown by U.S. forces, which was later 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
45 See Trial of the Major War Criminals before the International Military Tribunal, Indictment, vol. 1, at 27, 
63 (Nuremberg, Germany, 1947). 
46 73 U.S. Stat. 4. 
47 Transmission of Information under Article 73e of the Charter, December 14, 1946, United Nations 
General Assembly Resolution 66(I). 
48 Information from Non-self-governing Territories: Summary and Analysis of Information Transmitted 
Under Article 73 e of the Charter. Report of the Secretary General: Summary of Information transmitted by 
the Government of the United States of America, 4 June 1952, United Nations, Document A/2135. 
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settled by an executive agreement through exchange of notes. The 
representative also fails to disclose diplomatic protests that succeeded in 
preventing the second attempt to annex the Islands by a treaty of cession in 
1897. Instead, the representative provides a picture of Hawai‘i as a non-State 
nation, by stating: 

 
“The Hawaiian Islands were discovered by James Cook in 1778. At 
that time divided into several petty chieftainships, they were soon 
afterwards united into one kingdom. The Islands became an 
important port and recruiting point for the early fur and sandalwood 
traders in the North Pacific, and the principal field base for the 
extensive whaling trade. When whaling declined after 1860, sugar 
became the foundation of the economy, and was stimulated by a 
reciprocity treaty with the United States (1896).  
 
America missionaries went to Hawaii in 1820; they reduced the 
Hawaiian language to written form, established a school system, and 
gained great influence among the ruling chiefs. In contact with 
foreigners and western culture, the aboriginal population steadily 
declined. To replace this loss and to furnish labourers for the 
expanding sugar plantations, large-scale immigration was established. 
 
When later Hawaiian monarchs showed a tendency to revert to 
absolutism, political discords and economic stresses produced a 
revolutionary movement headed by men of foreign birth and ancestry. 
The Native monarch was overthrown in 1893, and a republic 
government established. Annexation to the United States was one 
aim of the revolutionists. After a delay of five years, annexation was 
accomplished. 
 
…The Hawaiian Islands, by virtue of the Joint Resolution of 
Annexation and the Hawaiian Organic Act, became an integral part 
of the United States and were given a territorial form of government 
which, in the United States political system, precedes statehood.”49 

 
3.14. In 1959, the Secretary General received a communication from the United 

States permanent representative that they will no longer transmit information 
regarding Hawai‘i because it supposedly “became one of the United States 
under a new constitution taking affect on [August 21, 1959].”50 This resulted 
in a General Assembly resolution stating it “Considers it appropriate that the 
transmission of information in respect of Alaska and Hawaii under Article 73e 
of the Charter should cease.”51 Evidence that the United Nations was not 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
49 Id., at 16-17. 
50 Cessation of the transmission of information under Article 73e of the Charter: communication from the 
Government of the United States of America, United Nations, Document no. A/4226, at 99. 
51 Cessation of the transmission of information under Article 73 e of the Charter in respect of Alaska and 
Hawaii, December 12, 1959, United Nations General Assembly Resolution 1469 (XIV). 
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aware of Hawaiian independence since 1843 can be gleaned from the 
following statement by the United Nations. 

 
“Though the General Assembly considered that the manner in which 
Territories could become fully self-governing was primarily through 
the attainment of independence, it was observed in the Fourth 
Committee that the General Assembly had recognized in resolution 
748 (VIII) that self-government could also be achieved by 
association with another State or group of States if the association 
was freely chosen and was on a basis of absolute equality. There was 
unanimous agreement that Alaska and Hawaii had attained a full 
measure of self-government and equal to that enjoyed by all other 
self-governing constituent states of the United States. Moreover, the 
people of Alaska and Hawaii had fully exercised their right to choose 
their own form of government.”52 
 

Although the United Nations passed two resolutions acknowledging Hawai‘i 
to be a non-self-governing territory that has been under the administration of 
the United States of America since 1898 and was granted self-governance in 
1959, it did not affect the continuity of the Hawaiian State because, foremost, 
United Nations resolutions are not binding on member States of the United 
Nations, 53 let alone a non-member State—the Hawaiian Kingdom. Crawford 
explains, “Of course, the General Assembly is not a legislature. Mostly its 
resolutions are only recommendations, and it has no capacity to impose new 
legal obligations on States.”54 Secondly, the information provided to the 
General Assembly by the United States was distorted and flawed.  In East 
Timor, Portugal argued that resolutions of both the General Assembly and the 
Security Council acknowledged the status of East Timor as a non-self-
governing territory and Portugal as the administering power and should be 
treated as “givens.”55 The International Criminal Court, however, did not 
agree and found  

 
“that it cannot be inferred from the sole fact that the above-
mentioned resolutions of the General Assembly and the Security 
Council refer to Portugal as the administrating Power of East Timor 
that they intended to establish an obligation on third States.”56 

 
Even more problematic is when the decisions embodied in the resolutions as 
“givens” are wrong. Acknowledging this possibility, Bowett states, “where a 
decision affects a State’s legal rights or responsibilities, and can be shown to 
be unsupported by the facts, or based upon a quite erroneous view of the facts, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
52 Repertory of Practice of United Nations Organs, Extracts relating to Article 73 of the Charter of the 
United Nations, Supplement No. 1 (1955-1959), volume 3, at 200, para. 101. 
53 IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 14 (4th ed. 1990).   
54 See CRAWFORD, supra note 1, at 113. 
55 In East Timor (Portugal v. Australia) [1995] ICJ Rep. 90, at 103, para. 30. 
56 Id., at 104, para. 32. 
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or a clear error of law, the decision ought in principle to be set aside.”57 Öberg 
also concurs and acknowledges that resolutions “may have been made on the 
basis of partial information, where not all interested parties were heard, and/or 
too urgently for the facts to be objectively established.”58 As an example, 
Öberg cited Security Council Resolution 1530, March 11, 2004, that 
“misidentified the perpetrator of the bomb attacks carried out in Madrid, Spain, 
on the same day.”59  
 

4. RECOGNIZED MODES OF EXTINCTION 
 

4.1. In light of the evident existence of Hawai’i as a sovereign State for some 
period of time prior to 1898, it would seem that the issue of continuity turns 
upon the question whether Hawai’i can be said to have subsequently ceased to 
exist according to the terms of international law.  Current international law 
recognizes that a State may cease to exist in one of two scenarios: first, by 
means of that State’s integration with another State in some form of union; or, 
second, by its dismemberment, such as in the case of the Socialist Federal 
Republic of Yugoslavia or Czechoslovakia. As will be seen, events in Hawai’i 
in 1898 are capable of being construed in several ways, but it is evident that 
the most obvious characterization was one of cession by joint resolution of the 
Congress. 
 

4.2. Turning then to the law as it existed at the critical date of 1898, it was 
generally held that a State might cease to exist in one of three scenarios: 

 
(a) By the destruction of its territory or by the extinction, dispersal or 

emigration of its population, which is a theoretical disposition. 
 
(b)  By the dissolution of the corpus of the State.60  
 
(c) By the State’s incorporation, union, or submission to another. 61 

 
4.3. Neither (a) nor (b) is applicable in the current scenario. In case of (c) 

commentators have often distinguished between two processes—one of which 
involved a voluntary act, i.e. union or incorporation, the other of which came 
about by non-consensual means, i.e. conquest and submission followed by 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
57 Derek Bowett, The Impact of Security Council Decisions on Dispute Settlement Procedures, 5 Eur. J. 
Int’l L. 89, 97 (1994).  
58 Marko Divac Öberg, The Legal Effects of Resolutions of the UN Security Council and General Assembly 
in the Jurisprudence of the ICJ, 16(5) EUR. J. INT’L L. 879, 892 (2005). 
59 Id., at n. 82. 
60 Cases include the dissolution of the German Empire in 1805-6; the partition of the Pays-Bas in 1831 or of 
the Canton of Bale in 1833 
61 Cases include the incorporation of Cracow into Austria in 1846; the annexation of Nice and Savoy by 
France in 1860; the annexation of Hannover, Hesse, Nassau and Schleswig-Holstein and Frankfurt into 
Prussia in 1886.  
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annexation.62 It is evident that annexation or “conquest” was regarded as a 
legitimate mode of acquiring title to territory,63 and it would seem to follow 
that in case of total annexation—annexation of the entirety of the territory of a 
State, the defeated State would cease to exist. 

 
4.4. Although annexation was regarded as a legitimate means of acquiring territory, 

it was recognized as taking a variety of forms.64  It was apparent that a 
distinction was typically drawn between those cases in which, the annexation 
was implemented by a Treaty of Peace, and those which resulted from an 
essentially unilateral public declaration on the part of the annexing power 
after the defeat of the opposing State, which the former was at war with.  The 
former would be governed by the particular terms of the treaty in question, 
and gave rise to a distinct type of title.65 Since treaties were regarded as 
binding irrespective of the circumstances surrounding their conclusion and 
irrespective of the presence or absence of coercion,66 title acquired in virtue of 
a peace treaty was considered to be essentially derivative, i.e. being 
transferred from one State to another. There was little, in other words, to 
distinguish title acquired by means of a treaty of peace backed by force, and a 
voluntary purchase of territory: in each case the extent of rights enjoyed by 
the successor were determined by the agreement itself.  In case of conquest 
absent an agreed settlement, by contrast, title was thought to derive simply 
from the fact of military subjugation and was complete “from the time [the 
conqueror] proves his ability to maintain his sovereignty over his conquest, 
and manifests, by some authoritative act… his intention to retain it as part of 
his own territory.”67  What was required, in other words, was that the conflict 
be complete—acquisition of sovereignty durante bello being clearly excluded, 
and that the conqueror declare an intention to annex.68 

 
4.5. What remained a matter of some dispute, however, was whether annexation 

by way of subjugation should be regarded as an original or derivative title to 
territory and, as such, whether it gave rise to rights in virtue of mere 
occupation, or rather more extensive rights in virtue of succession—a point of 
particular importance for possessions held in foreign territory.69  Rivier, for 
example, took the view that conquest involved a three stage process: a) the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
62 See J. Westlake, The Nature and Extent of the Title by Conquest, 17 L. Q. REV. 392 (1901). 
63 LASSA OPPENHEIM, INTERNATIONAL LAW, VOL. I, 288 (9th ed. 1996), Oppenheim remarks that “[a]s long 
as a Law of Nations has been in existence, the states as well as the vast majority of writers have recognized 
subjugation as a mode of acquiring territory.” 
64 HENRY HALLECK, INTERNATIONAL LAW, 811 (1861); HENRY WHEATON, ELEMENTS OF INTERNATIONAL 
LAW II, c. iv, s. 165. (8th ed. 1866).  
65 See LAWRENCE, supra note 14, at 165-6 (“Title by conquest arises only when no formal international 
document transfers the territory to its new possessor.”) 
66 Vienna Convention on the Law of Treaties, art. 52 (1969). 
67 HENRY HALLECK, INTERNATIONAL LAW, 468 (3rd ed. 1893). 
68 This point was of considerable importance following the Allied occupation of Germany in 1945. 
69 For an early version of this idea see EMERICH DE VATTEL, THE LAW OF NATIONS OR THE PRINCIPLES OF 
NATURAL LAW, BK. III, SEC. 193-201 (1758, trans. C. Fenwick, 1916). C. BYNKERSHOEK, QUAESTIONUM 
JURIS PUBLICI LIBRI DUO, BK. I, 32-46 (1737, trans. Frank T., 1930). 
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extinction of the State in virtue of debellatio which b) rendered the territory 
terra nullius leading to c) the acquisition of title by means of occupation.70  
Title, in other words, was original, and rights of the occupants were limited to 
those, which they possessed perhaps under the doctrine uti possidetis de facto.  
Others, by contrast, seemed to assume some form of “transfer of title” as 
taking place, i.e. that conquest gave rise to a derivative title,71 and concluded 
in consequence that the conqueror “becomes, as it were, the heir or universal 
successor of the defunct or extinguished State.”72  Much depended, in such 
circumstances, as to how the successor came to acquire title. 

 
4.6. It should be pointed out, however, that even if annexation/conquest was 

generally regarded as a mode of acquiring territory, United States policy 
during this period was far more skeptical of such practice.  As early as 1823 
the United States had explicitly opposed, in the form of the Monroe Doctrine, 
the practice of European colonization 73  and in the First Pan-American 
Conference of 1889 and 1890 it had proposed a resolution to the effect that 
“the principle of conquest shall not…be recognized as admissible under 
American public law.”74  It had, furthermore, later taken the lead in adopting a 
policy of non-recognition of “any situation, treaty, or agreement which may 
be brought about by means contrary to the covenants and obligations of the 
Pact of Paris of August 27, 1928”75 which was confirmed as a legal obligation 
in a resolution of the Assembly of the League of Nations in 1932.  Even if 
such a policy was not to amount to a legally binding commitment on the part 
of the United States not to acquire territory by use or threat of force during the 
latter stages of the 19th century, there is the doctrine of estoppel that would 
operate to prevent the United States subsequently relying upon forcible 
annexation as a basis for claiming title to the Hawaiian Islands. Furthermore, 
annexation by conquest would not apply to the case at hand because the 
Hawaiian Kingdom was never at war with the United States thereby 
preventing debellatio from arising as a mode of acquisition. 

 
5. THE FUNCTION OF ESTOPPEL 
 

5.1. The principle that a State cannot benefit from its own wrongful act is a general 
principle of international law referred to as estoppel.76 The rationale for this 
rule derives from the maxim pacta sunt servanda—every treaty in force is 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
70 RIVIER, PRINCIPES DU DROIT DES GENS, VOL. I, 182 (1896). 
71 See PHILLIMORE, supra note 13, I, at 328. 
72 See HALLECK, supra note 67, at 495. 
73 “The American continents, by the free and independent conditions which they have assumed and 
maintained, are henceforth not to be considered as subjects for future colonization by any European 
Powers.” James Monroe, Message to Congress, December 2, 1823. 
74 JOHN BASSET MOORE, A DIGEST OF INTERNATIONAL LAW, VOL. 1, 292 (1906). 
75 J.W. WHEELER-BENNETT (ED.), DOCUMENTS ON INTERNATIONAL AFFAIRS 1932 23 (1933). See also 
David Turns, The Stimson Doctrine of Non-Recognition: Its Historical Genesis and Influence on 
Contemporary International Law, 2 CHINESE J. INT’L L. 105-143 (2003). 
76 WILLIAM EDWARD HALL, A TREATISE ON INTERNATIONAL LAW 383 (8th ed. 1924). 
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binding upon the parties and must be performed by them in good faith,77 and 
“operates so as to preclude a party from denying the truth of a statement of 
fact made previously by that party to another whereby that other has acted to 
his detriment.”78 According to MacGibbon, underlying “most formulations of 
the doctrine of estoppel in international law is the requirement that a State 
ought to be consistent in its attitude to a given factual or legal situation.”79  In 
municipal jurisdictions there are three forms of estoppel—estoppel by 
judgment as in matters of court decisions; estoppel by deed as in matters of 
written agreement or contract; and estoppel by conduct as in matters of 
statements and actions. Bowett states that these forms of estoppel, whether 
treated as a rule of evidence or as substantive law, is as much part of 
international law as they are in municipal law, and due to the diplomatic 
nature of States relations, he expands the second form of estoppel to include 
estoppel by “Treaty, Compromise, Exchange of Notes, or other Undertaking 
in Writing.”80 Brownlie states that because estoppel in international law rests 
on principles of good faith and consistency, it is “shorn of the technical 
features to be found in municipal law.” 81  Bowett enumerates the three 
essentials establishing estoppel in international law: 

 
1. The statement of fact must be clear and unambiguous. 
2. The statement of fact must be made voluntarily, unconditionally, and 

must be authorized. 
3. There must be reliance in good faith upon the statement either to the 

detriment of the party so relying on the statement or to the 
advantage of the party making the statement.82 

 
To ensure consistency in State behavior, the Permanent Court of International 
Justice, in a number of cases, affirmed the principle “that a State cannot 
invoke its municipal law as a reason for failure to fulfill its international 
obligation.”83 This principle was later codified under Article 27 of the 1969 
Vienna Convention on the Law of Treaties, whereby “a party may not invoke 
the provisions of its internal law as justification for its failure to perform a 
treaty.”84 It is self-evident that the 1893 Lili‘uokalani assignment and the 
Agreement of restoration meets the requirements of the first two essentials 
establishing estoppel, and, as for the third, reliance in good faith was clearly 
displayed and evidence in a memorial to President Cleveland by the Hawaiian 
Patriotic League on December 27, 1893. As stated in the memorial: 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
77 See Vienna Convention, supra note 66, art. 26. 
78 D.W. Bowett, Estoppel Before International Tribunals and its Relation to Acquiescence, 33 BRIT. Y. B. 
INT’L L. 201 (1957). 
79 I.C. MacGibbon, Estoppel in International Law, 7 INT’L. & COMP. L. Q. 468 (1958). 
80 See Bowett, supra note 78, at 181. 
81 See BROWNLIE, supra note 53, at 641. 
82 See Bowett, supra note 78, at 202. 
83 Id., at 473. 
84 See Vienna Convention, supra note 66, art. 27. 
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“And while waiting for the result of [the investigation], with full 
confidence in the American honor, the Queen requested all her loyal 
subjects to remain absolutely quiet and passive, and to submit with 
patience to all the insults that have been since heaped upon both the 
Queen and the people by the usurping Government. The necessity of 
this attitude of absolute inactivity on the part of the Hawaiian people 
was further indorsed and emphasized by Commissioner Blount, so 
that, if the Hawaiians have held their peace in a manner that will 
vindicate their character as law-abiding citizens, yet it can not and 
must not be construed as evidence that they are apathetic or 
indifferent, or ready to acquiesce in the wrong and bow to the 
usurpers.”85 

 
5.2. Continued reliance was also displayed by the formal protests of the Queen and 

Hawaiian political organizations regarding the aforementioned second treaty 
of cession signed in Washington, D.C., on June 16, 1897. These protests were 
received and filed in the office of Secretary of State John Sherman and 
continue to remain a record of both dissent and evidence of reliance upon the 
conclusion of the investigation by President Cleveland and his obligation and 
commitment to restitutio in integrum—restoration of the de jure Hawaiian 
government. A memorial of the Hawaiian Patriotic League that was filed with 
the United States Hawaiian Commission for the creation of the territorial 
government appears to be the last “public” act of reliance made by a large 
majority of the Hawaiian citizenry.86 The Commission was established on July 
8, 1898 after President McKinley signed the joint resolution of annexation on 
July 7, 1898, and held meetings in Honolulu from August through September 
of 1898. The memorial, which was also printed in two Honolulu newspapers, 
one in the Hawaiian language87 and the other in English,88 stated, in part: 

 
WHEREAS: By memorial the people of Hawaii have protested against 
the consummation of an invasion of their political rights, and have 
fervently appealed to the President, the Congress and the People of 
the United States, to refrain from further participation in the 
wrongful annexation of Hawaii; and 
 
WHEREAS: The Declaration of American Independence expresses 
that Governments derive their just powers from the consent of the 
governed: 
 
THEREFORE, BE IT RESOLVED: That the representatives of a large and 
influential body of native Hawaiians, we solemnly pray that the 
constitutional government of the 16th day of January, A.D. 1893, be 
restored, under the protection of the United States of America. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
85 See Executive Documents, supra note 20, at 1295, reprinted in 1 HAW. J. L. & POL. 217 (Summer 2004). 
86 Munroe Smith, Record of Political Events, 13(4) POL. SCI. Q. 745, 752 (Dec. 1898). 
87 Memoriala A Ka Lahui (Memorial of the Citizenry), KE ALOHA AINA, Sept. 17, 1898, at 3. 
88 What Monarchists Want, THE HAWAIIAN STAR, Sept. 15, 1898, at 3. 
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This memorial clearly speaks to the people’s understanding and reliance of the 
Agreement of restoration and the duties and obligations incurred by the 
United States even after the Islands were purportedly annexed. 

 
5.3. There is no dispute between the United States and the Hawaiian Kingdom 

regarding the illegal overthrow of the de jure Hawaiian government, and the 
1893 executive agreements—the Lili‘uokalani assignment and the Agreement 
of restoration, constitutes evidence of final settlement. As such, the United 
States cannot benefit from its deliberate non-performance of its obligation of 
administering Hawaiian law and restoring the de jure government under the 
1893 executive agreements over the reliance held by the Hawaiian Kingdom 
and its citizenry in good faith and to their detriment. Therefore, the United 
States is estopped from asserting any of the following claims: 

 
1.  Recognition of any pretended government other than the 

Hawaiian Kingdom as both the de facto and the de jure 
government of the Hawaiian Islands; 

2.  Annexation of the Hawaiian Islands by joint resolution in 1898; 
3.  Establishment of a territorial government in 1900; 
4.  Administration of the Hawaiian Islands as a non-self-governing 

territory since 1898 pursuant to Article 73(e) of the U.N. 
Charter; 

5.  Establishment of a State government in 1959; and, 
 

The failure of the United States to restore the de jure government is a “breach 
of an international obligation,” and, therefore, an international wrongful act. 
The severity of this breach has led to the unlawful seizure of Hawaiian 
independence, imposition of a foreign nationality upon the citizenry of an 
occupied State, mass migrations and settlement of foreign citizens, and the 
economic and military exploitation of Hawaiian territory—all stemming from 
the United States government’s violation of international law and treaties. In a 
1999 report for the United Nations Centennial of the First International Peace 
Conference, Greenwood states: 
 

Accommodation of change in the case of prolonged occupation must 
be within the framework of the core principles laid down in the 
Regulations on the Laws and Customs of War on Land and the 
Fourth Convention, in particular, the principle underlying much of 
the Regulations on the Laws and Customs of War on Land, namely 
that the occupying power may not exploit the occupied territories for 
the benefit of its own population.89 

 
Despite the egregious violations of Hawaiian State sovereignty by the United 
States since January 16, 1893, the principle of estoppel not only serves as a 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
89 CHRISTOPHER GREENWOOD, INTERNATIONAL HUMANITARIAN LAW (LAWS OF WAR): REVISED REPORT 
PREPARED FOR THE CENTENNIAL OF THE FIRST INTERNATIONAL PEACE CONFERENCE, PURSUANT TO UNITED 
NATIONS GENERAL ASSEMBLY RESOLUTIONS A/RES/52/154 AND A/RES/53/99, 47 (1999). 
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shield that bars the United States from asserting any legal claim of sovereignty 
over the Hawaiian Islands, but also a shield that protects the continued 
existence of the Hawaiian Kingdom, the nationality of its citizenry, and its 
territorial integrity as they existed in 1893. 

 
6. A CLAIM OF TITLE OVER THE HAWAIIAN ISLANDS BY ACQUISITIVE PRESCRIPTION 
 

6.1. As pointed out above, the continuity of the Hawaiian State may be refuted 
only by reference to a valid demonstration of legal title, or sovereignty, on the 
part of the United States, which is not strictly limited to annexation. The 
United States, in other words, would be entitled to maintain its claim over the 
Hawaiian Islands so long as it could show some basis for asserting that claim 
other than merely its original claim of annexation in 1898.  The strongest type 
of claim in this respect is the “continuous and peaceful display of territorial 
sovereignty.” The emphasis given to the “continuous and peaceful display of 
territorial sovereignty” in international law derives in its origin from the 
doctrine of occupation, which allowed states to acquire title to territory that 
was effectively terra nullius. Occupation, in this form, is distinct from 
military occupation of another State’s territory. It is apparent, however, and in 
line with the approach of the International Court of Justice in the Western 
Sahara Case,90 that the Hawaiian Islands cannot be regarded as terra nullius 
for purpose of acquiring title by mere occupation.  According to some, 
nevertheless, effective occupation may give rise to title by way of what is 
known as “acquisitive prescription.”91 As Hall maintained, title or sovereignty 
“by prescription arises out of a long continued possession, where no original 
source of proprietary right can be shown to exist, or where possession in the 
first instance being wrongful, the legitimate proprietor has neglected to assert 
his right, or has been unable to do so.”92  Johnson explains in more detail: 

 
“Acquisitive Prescription is the means by which, under international 
law, legal recognition is given to the right of a state to exercise 
sovereignty over land or sea territory in cases where that state has, in 
fact, exercised its authority in a continuous, uninterrupted, and 
peaceful manner over the area concerned for a sufficient period of 
time, provided that all other interested and affected states (in the case 
of land territory the previous possessor, in the case of sea territory 
neighboring states and other states whose maritime interests are 
affected) have acquiesced in this exercise of authority. Such 
acquiescence is implied in cases where the interested and affected 
states have failed within a reasonable time to refer the matter to the 
appropriate international organization or international tribunal or—
exceptionally in cases where no such action was possible—have 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
90 I.C.J. Rep. 1975. 
91 For a discussion of the various approaches to this issue see OPPENHEIM, supra note 63, at 705-6. 
92 See HALL, supra note 76, at 143.  
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failed to manifest their opposition in a sufficiently positive manner 
through the instrumentality of diplomatic protests.”93 

 
Although no case before an international court or tribunal has unequivocally 
affirmed the existence of acquisitive prescription as a mode of acquiring title 
to territory,94 and although Judge Moreno Quintana in his dissenting opinion 
in the Rights of Passage case95 found no place for the concept in international 
law, there is considerable evidence that points in that direction.  For example, 
the continuous and peaceful display of sovereignty, or some variant thereof, 
was emphasized as the basis for title in the Minquiers and Ecrehos Case 
(France v. United Kingdom),96 the Anglo-Norwegian Fisheries Case (United 
Kingdom v. Norway)97 and in the Island of Palmas Arbitration (United States 
v. Netherlands).98 

6.2. If a claim to acquisitive prescription is to be maintained in relation to the 
Hawaiian Islands, various indica have to be considered including, for example, 
the length of time of effective and peaceful occupation, the extent of 
opposition to or acquiescence in that occupation, and, perhaps, the degree of 
recognition provided by third States.  However, “no general rule [can] be laid 
down as regards the length of time and other circumstances which are 
necessary to create such a title by prescription.  Everything [depends] upon 
the merits of the individual case.”99  As regards the temporal element, the 
United States could claim to have peacefully and continuously exercised 
governmental authority in relation to Hawai’i for over a century.  This is 
somewhat more than was required for purposes of prescription in the British 
Guiana-Venezuela Boundary Arbitration, for example,100 but it is clear that 
time alone is certainly not determinative.  Similarly, in terms of the attitude of 
third States, it is evident that apart from the initial protest of the Japanese 
Government in 1897, none has opposed the extension of United States 
jurisdiction to the Hawaiian Islands.  Indeed the majority of States may be 
said to have acquiesced in its claim to sovereignty in virtue of acceding to its 
exercise of sovereign prerogatives in respect of the Islands, but this 
acquiescence by other States was based on misleading and false information 
that was presented to the United Nations by the United States as before 
mentioned.  It could be surmised, as well, that the United States misled other 
States regarding Hawai‘i even prior to the establishment of the United Nations 
in 1945. It is important, however, not to attach too much emphasis to third 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
93 D.H.N. Johnson, Acquisitive Prescription in International Law, 27 BRIT. Y. B. INT’L L. 332, 353 (1950). 
94 Prescription may be said to have been recognized in the Chamizal Arbitration, 5 AM. J. INT’L L. 782 
(1911) 785; the Grisbadana Arbitration P.C.I.J. 1909; and the Island of Palmas Arbitration, supra note 5. 
95 I.C.J. Rep. 1960, at 6. 
96 I.C.J. Rep. 1953, at 47 
97 I.C.J. Rep. 1951, at 116. 
98 See Palmas arbitration, supra note 4. 
99 See OPPENHEIM, supra note 63, at 706. 
100 The arbitrators were instructed by their treaty terms of reference to allow title if based upon “adverse 
holding or prescription during a period of fifty years.”  28 R.I.A.A (1899) 335. 
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party recognition. As Jennings points out, in case of adverse possession 
“[r]ecognition or acquiescence on the part of third States… must strictly be 
irrelevant.”101 

 
6.3. More difficult, in this regard, is the issue of acquiescence or protest as 

between the Hawaiian Kingdom and the United States.  In the Chamizal 
Arbitration102 it was held that the United States could not maintain a claim to 
the Chamizal tract by way of prescription in part because of the protests of the 
Mexican government. The Mexican government, in the view of the 
Commission, had done “all that could be reasonably required of it by way of 
protest against the illegal encroachment.”  Although it had not attempted to 
retrieve the land by force, the Commission pointed out that: 

 
“however much the Mexicans may have desired to take physical 
possession of the district, the result of any attempt to do so would 
have provoked scenes of violence and the Republic of Mexico can 
not be blamed for resorting to the milder forms of protest contained 
in its diplomatic correspondence.”103 

 
In other words, protesting in any way that might be “reasonably required” 
should effectively defeat a claim of acquisitive prescription. 

 
6.4. Ultimately, a “claim” to prescription is not equal to a “title” by prescription, 

especially in light of the presumption of title being vested in the State the 
claim is made against. Johnson acknowledges this distinction when he states 
that the “length of time required for the establishment of a prescriptive title on 
the one hand, and the extent of the action required to prevent the 
establishment of a prescriptive title on the other hand, are invariably matters 
of fact to be decided by the international tribunal before which the matter is 
eventually brought for adjudication.”104 The United States has made no claim 
to acquisitive prescription before any international body, but, instead, has 
reported to the United Nations in 1952 the fraudulent claim that the “Hawaiian 
Islands, by virtue of the Joint Resolution of Annexation and the Hawaiian 
Organic Act, became an integral part of the United States and were given a 
territorial form of government which, in the United States political system, 
precedes statehood.”105 Furthermore, according to Fauchille: 

 
“a state cannot acquire a title by acquisitive prescription if, although 
administering a territory, it admits that the sovereignty over that 
territory belongs to another state. The reason for this is that the 
acquiescence of the other state, which is a sine qua non of acquisitive 
prescription, is lacking. Or to put in another way, the administering 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
101 See Oppenheim, supra note 63, at 39. 
102 The Chamizal Arbitration Between the United States and Mexico, 5 AM. J. INT’L L. 782 (1911). 
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104 See Johnson, supra note 93, at 354. 
105 See Communication from the United States of America, supra note 50. 
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state is by its own admission estopped from claiming a prescriptive 
title to the territory.” 

 
When President Cleveland accepted, by exchange of notes, the police power 
from the Queen under threat of war, and by virtue of that assignment initiated 
a presidential investigation that concluded the Queen, as Head of State, was 
both the de fact and de jure government of the Hawaiian Islands, and 
subsequently entered into a second executive agreement to restore the 
government on condition that the Queen or her successor in office would grant 
amnesty to the insurgents, the United States admitted that title or sovereignty 
over the Hawaiian Islands remained vested in the Hawaiian Kingdom and no 
other. Thus, it is impossible for the United States to claim to have acquired 
title to the Hawaiian Islands in 1898 from the government of the so-called 
Republic of Hawai‘i, because the Republic of Hawai‘i, by the United States’ 
own admission, was “self-declared.”106 Furthermore, by the terms of the 1893 
executive agreements—the Lili‘uokalani assignment and the Agreement of 
restoration, the United States recognized the continuing sovereignty of the 
Hawaiian Kingdom over the Hawaiian Islands despite its government having 
yet to be restored under the agreement. Therefore, the presumption may also 
be based on the general principle of international law, pacta sunt servanda, 
whereby an agreement in force is binding upon the parties and must be 
performed by them in good faith. 

 
B. THE LEGITIMACY OF THE ACTING GOVERNMENT OF THE HAWAIIAN KINGDOM  
 
7. GENERAL CONSIDERATIONS 
 

7.1. The presumption that the Hawaiian Kingdom continues to exist as a State 
under occupation is not entirely unrelated to the existence of an entity 
claiming to be the effective and legitimate government.  A State is a “body of 
people occupying a definite territory and politically organized”107 under one 
government, being the “agency of the state,”108 that exercises sovereignty, 
which is the “supreme, absolute and uncontrollable power by which an 
independent state is governed.”109 In other words, sovereignty, both internal 
and external, is an attribute of an independent State, while the government 
exercising sovereignty is the State’s physical agent. Hoffman emphasizes that 
a government “is not a State any more than man’s words are the man himself,” 
but “is simply an expression of the State, an agent for putting into execution 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
106 Joint Resolution To acknowledge the 100th anniversary of the January 17, 1893 overthrow of the 
Kingdom of Hawaii, and to offer an apology to Native Hawaiians on behalf of the United States for the 
overthrow of the Kingdom of Hawai‘i, 103d Cong., 107 U.S. Stat. 1510 (1993), reprinted in 1 HAW. J. L. & 
POL. 290 (Summer 2004). The resolution stated, in part, “Whereas, through the Newlands Resolution, the 
self-declared Republic of Hawaii ceded sovereignty over the Hawaiian Islands to the United States.” 
107 BLACK’S LAW DICTIONARY 1407 (6th ed. 1990). 
108 Id. at 695. 
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the will of the State.” 110  Wright also concluded, “international law 
distinguishes between a government and the state it governs.”111 Therefore, a 
sovereign State would continue to exist despite its government being 
overthrown by military force. Crawford explains this distinction with regard 
to Iraq. He states,  

 
“The occupation of Iraq in 2003 illustrated the difference between 
‘government” and ‘State’; when Members of the Security Council, 
after adopting SC res 1511, 16 October 2003, called for the rapid 
‘restoration of Iraq’s sovereignty,’ they did not imply that Iraq had 
ceased to exist as a State but that normal governmental arrangements 
should be restored.”112 

 
7.2. With regard to the recognition of external sovereignty, there are two aspects—

recognition of sovereignty and the recognition of government. External 
sovereignty cannot be recognized with the initial recognition of the 
government representing the State, and once recognition of sovereignty is 
granted, Oppenheim asserts that it “is incapable of withdrawal”113 by the 
recognizing States. Schwarzenberger also asserts, that “recognition estops 
[precludes] the State which has recognized the title from contesting its validity 
at any future time.”114 According to Wheaton: 

 
“The recognition of any State by other States, and its admission into 
the general society of nations, may depend…upon its internal 
constitution or form of government, or the choice it may make of its 
rulers. But whatever be its internal constitution, or form of 
government, or whoever be its ruler, or even if it be distracted with 
anarchy, through a violent contest for the government between 
different parties among the people, the State still subsists in 
contemplation of law, until its sovereignty is completely 
extinguished by the final dissolution of the social tie, or by some 
other cause which puts an end to the being of the State.”115 
 

Therefore, recognition of a sovereign State is a political act with legal 
consequences. 116  The recognition of governments, however, which could 
change form through constitutional or revolutionary means subsequent to the 
recognition of State sovereignty, is a purely political act and can be retracted 
by another government for strictly political reasons. Cuba is a clear example 
of this principle, where the United States withdrew the recognition of Cuba’s 
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111 Quincy Wright, The Status of Germany and the Peace Proclamation, 46(2) AM. J. INT’L L. 299, 307 (Apr. 
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112 See CRAWFORD, supra note 1, at 34, n. 157. 
113 LASSA OPPENHEIM, INTERNATIONAL LAW 137 (3rd ed. 1920).  
114 Georg Schwarzenberger, Title to Territory: Response to a Challenge, 51(2) AM. J. INT’L L. 308, 316 
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government under President Fidel Castro, but at the same time this political 
act did not mean Cuba ceased to exist as a sovereign State. In other words, 
sovereignty of an independent State, once established, is not dependent upon 
the political will of other governments, but rather the objective rules of 
international law and successorship. 

 
8. THE FORMATION OF THE ACTING GOVERNMENT OF THE HAWAIIAN KINGDOM 
 

8.1. On December 10, 1995, a general partnership was formed in compliance with 
an Act to Provide for the Registration of Co-partnership Firms, 1880.117 The 
partnership was named the Perfect Title Company, hereinafter PTC, and 
functioned as a land title abstracting company.118 Since the enactment of the 
1880 Co-partnership Act, members of co-partnership firms within the 
Kingdom registered their articles of agreements in the Bureau of Conveyances, 
being a part of the Interior department of the Hawaiian Kingdom. This same 
Bureau of Conveyances continues to exist and is presently administered by the 
United States, by its political subdivision, the State of Hawai’i. The law 
requires a notary public to acknowledge all documents before being registered 
with the Bureau,119 but there have been no lawful notaries public in the Islands 
since 1893. All State of Hawai’i notaries public are commissioned under and 
by virtue of United States law. Therefore, in order for the partners of PTC to 
get their articles of agreement registered in the Bureau of Conveyances in 
compliance with the 1880 co-partnership statute, the following protest was 
incorporated and made a part of PTC’s articles of agreement, which stated: 

 
“Each partner also agrees that the business is to be operated in strict 
compliance to the business laws of the Hawaiian Kingdom as noted 
in the “Compiled Laws of 1884” and the “session laws of 1884 and 
1886.” Both partners are native Hawaiian subjects by birth and 
therefore are bound and subject to the laws above mentioned. And it 
is further agreed by both partners that due to the filing requirements 
of the Bureau of Conveyances to go before a foreign notary public 
within the Hawaiian Kingdom, they do this involuntarily and against 
their will.”120 

 
8.2. PTC commenced on December 10, 1995, but there was no military 

government to ensure PTC’s compliance with the co-partnership statute from 
that date. The registration of co-partnerships creates a contract between co-
partnerships on the one hand, and the Minister of the Interior, representing the 
de jure government, on the other. It is obligatory for co-partnerships to 
register their articles of agreement with the Minister of the Interior, and for the 
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119 Hawai’i Revised Statutes, §502-41. 
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Minister of the Interior, it is his duty to ensure that co-partnerships maintain 
their compliance with the statute. This is a contractual relationship, whereby: 

 
“there must be a promise binding the person[s] subject to the 
obligation; and in order to give a binding force to the promise the 
obligation must come within the sphere of Agreement. There must be 
an acceptance of the promise by the person to whom it is made, so 
that by their mutual consent the one is bound to the other. A Contract 
then springs from the offer of a promise and its acceptance.”121 
 

The registration of co-partnerships is the offer of the promise by its members 
to abide by the obligation imposed by the statute, and the acceptance of this 
offer by the Interior department creates a contractual relationship whereby 
“one is bound to the other.” Section 7 of the 1880 Co-partnership Act clearly 
outlines the obligation imposed upon the members of co-partnerships in the 
Kingdom, which states: 
 

The members of every co-partnership who shall neglect or fail to 
comply with the provisions of this law, shall severally and 
individually be liable for all the debts and liabilities of such co-
partnership and may be severally sued therefore, without the 
necessity of joining the other members of the co-partnership in any 
action or suit, and shall also be severally liable upon conviction, to a 
penalty not exceeding five dollars for each and every day while such 
default shall continue; which penalties may be recovered in any 
Police or District Court.122 
 

The partners of PTC desired to establish a legitimate co-partnership pursuant 
to Hawaiian Kingdom law and in order for the title company to exist as a legal 
co-partnership firm, the de jure government had to be reestablished in an 
acting capacity in order to serve as a necessary party to the contractual 
relationship created under and by virtue of the statute. An acting official is 
“not an appointed incumbent, but merely a locum tenens, who is performing 
the duties of an office to which he himself does not claim title.”123 It is an 
official that temporarily assumes the duties and authority of government. 

 
8.3. The last legitimate Hawaiian Legislative Assembly of 1886 was prevented 

from reconvening as a result of the 1887 rebellion. The subsequent Legislative 
Assembly of 1887 was based on an illegal constitution, which altered existing 
voting rights, and led to the illegal election of the 1887 Legislature. As a result, 
there existed no legitimate Nobles in the Legislative Assembly when Queen 
Lili’uokalani ascended to the Office of Monarch in 1891, and therefore, the 
Queen was unable to obtain confirmation for her named successors from those 
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Nobles of the 1886 Legislative Assembly as required by the 1864 Constitution. 
Tragically, when the Queen died on November 11, 1917, there were no lawful 
successors to the Throne. In the absence of a confirmed successor to the 
Throne by the Nobles of the Legislative Assembly, Article 33 of the 
Constitution of 1864 provides: 

 
“should a Sovereign decease…and having made no last Will and 
Testament, the Cabinet Council at the time of such decease shall be a 
Council of Regency, until the Legislative Assembly, which shall be 
called immediately, may be assembled, and the Legislative 
Assembly immediately that it is assembled shall proceed to choose 
by ballot, a Regent or Council of Regency, who shall administer the 
Government in the name of the King, and exercise all the Powers 
which are Constitutionally vested in the King.” 
 

Hawaiian law did not assume that the whole of the Hawaiian government 
would be made vacant, and, consequently, the law did not formalize 
provisions for the reactivation of the government in extraordinary 
circumstances. Therefore, a deliberate course of action was taken to re-
activate the Hawaiian government by and through its executive branch as 
officers de facto. In view of such an extreme emergency, Oppenheimer states 
that, “a temporary deviation from the wording of the constitution is justifiable 
if this is necessary to conserve the sovereignty and independence of the 
country.”124 
 
When properly interpreted, the 1864 Constitution provides that the Cabinet 
Council shall be a Council of Regency until a proper Legislative Assembly 
can be convened to “elect by ballot some native Ali‘i [Chief] of the Kingdom 
as Successor to the Throne.” It further provides that the Regent or Council of 
Regency “shall administer the Government in the name of the King, and 
exercise all the Powers which are Constitutionally vested in the King.”125 The 
Constitution also provides that the Cabinet Council “shall consist of the 
Minister of Foreign Affairs, the Minister of the Interior, the Minister of 
Finance, and the Attorney General of the Kingdom, and these shall be His 
Majesty’s Special Advisers in the Executive affairs of the Kingdom.” 
Interpretation of these constitutional provisions allows for the Minister of 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
124 F.E. Oppenheimer, “Governments and Authorities in Exile,” 36 AM. J. INT’L L. 581 (1942). 
125 Hawaiian constitution, art. 33, provides: It shall be lawful for the King at any time when he may be 
about to absent himself from the Kingdom, to appoint a Regent or Council of Regency, who shall 
administer the Government in His name; and likewise the King may, by His last Will and Testament, 
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Interior to assume the powers vested in the Cabinet Council in the absence of 
the Minister of Foreign Affairs, the Minister of Finance and the Attorney 
General, and consequently serve as Regent.  This is a similar scenario that 
took place in 1940 when German forces invaded Belgium and captured King 
Leopold. As a result, the Belgian cabinet became a government in exile and, 
as a council of Regency, assumed all powers constitutionally vested in the 
King. Oppenheimer explains: 

 
As far as Belgium is concerned, the capture of the king did not create 
any serious constitutional problems. According to Article 82 of the 
Constitution of February 7, 1821, as amended, the cabinet of 
ministers have to assume supreme executive power if the King is 
unable to govern. True, the ministers are bound to convene the 
House of Representatives and the Senate and to leave it to the 
decision of the united legislative chambers to provide for a regency; 
but in view of the belligerent occupation it is impossible for the two 
houses to function. While this emergency obtains, the powers of the 
King are vested in the Belgian Prime Minister and the other members 
of the cabinet.126 

 
8.4. The 1880 Co-partnership Act requires members of co-partnerships to register 

their articles of agreement in the Bureau of Conveyances, which is within the 
Interior department.127 The Minister of the Interior holds a seat of government 
as a member of the Cabinet Council, together with the other Ministers. Article 
43 of the Constitution provides that, “Each member of the King’s Cabinet 
shall keep an office at the seat of Government, and shall be accountable for 
the conduct of his deputies and clerks.” Necessity dictated that in the absence 
of any “deputies or clerks” of the Interior department, the partners of a 
registered co-partnership could assume the duty of the same because of the 
current state of affairs. Therefore, it was reasonable that partners of a 
registered co-partnership could assume the powers vested in the Registrar of 
the Bureau of Conveyances in the absence of the same; then assume the 
powers vested in the Minister of Interior in the absence of the same; then 
assume the powers constitutionally vested in the Cabinet Council in the 
absence of the Minister of Foreign Affairs, the Minister of Finance and the 
Attorney General; and, finally assume the power constitutionally vested in the 
Cabinet as a Regency. A regency is defined as “the man or body of men 
intrusted with the vicarious government of a kingdom during the minority, 
absence, insanity, or other disability of the [monarch].”128 

 
8.5. With the specific intent of assuming the “seat of Government,” the partners of 

PTC formed a second partnership called the Hawaiian Kingdom Trust 
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Company, hereinafter HKTC, on December 15, 1995.129 The partners intended 
that this registered partnership would serve as a provisional surrogate for the 
Council of Regency. Therefore, and in light of the ascension process 
explained above, HKTC could then serve as officers de facto for the Registrar 
of the Bureau of Conveyances, the Minister of Interior, the Cabinet Council, 
and ultimately as the Council of Regency. Article 1 of HKTC 's deed of 
general partnership provided: 

 
“The above mentioned parties have agreed to form a general 
partnership under the firm name of Hawaiian Kingdom Trust 
Company in the business of administering, investigating, 
determining and the issuing of land titles, whether in fee, or for life, 
or for years, in such manner as Hawaiian law prescribes… The 
company will serve in the capacity of acting for and on behalf of the 
Hawaiian Kingdom government. The company has adopted the 
Hawaiian Constitution of 1864 and the laws lawfully established in 
the administration of the same. The company is to commence on the 
15th day of December, A.D. 1995, and shall remain in existence until 
the absentee government is re-established and fully operational, upon 
which all records and monies of the same will be transferred and 
conveyed over to the office of the Minister of Interior, to have and to 
hold under the authority and jurisdiction of the Hawaiian Kingdom.” 
 

Thirty-eight deeds of trusts conveyed by Hawaiian subjects to HKTC 
acknowledged the trust as a company “acting for and on behalf of the 
Hawaiian Kingdom government” and outlined the role of the trust company 
and its fiduciary duty it had to its beneficiaries.130 HKTC was not only 
competent to serve as the acting Cabinet Council, but also possessed a 
fiduciary duty toward its beneficiaries to serve in that capacity until the 
government is re-established de jure in accordance with the terms of the 1893 
Restoration agreement. According to Pomeroy: 
 

“Active or special trusts are those in which, either from the express 
direction of the language creating the trust, or from the very nature of 
the trust itself, the trustees are charged with the performance of 
active and substantial duties with respect to the control, management, 
and disposition of the trust property for the benefit of the cestui que 
trustent [beneficiary of a trust]. They may, except when restricted by 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
129 HKTC partnership agreement can be accessed online at: 
http://hawaiiankingdom.org/pdf/Annex%2027.pdf.  
130 See Deeds of Trust to the Hawaiian Kingdom Trust Company, a general partnership, Doc. no.'s 96-
004246, 96-006277, 96-014116, 96-026387, 96-026388, 96-028714, 96-024845, 96-032930, 96-044551, 
96-044550, 96-047382, 96-047380, 96-047379, 96-047381, 96-056981, 96-052727, 96-060519, 96-032728, 
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96-063382, 96-057664, 96-019923, 96-046712, 96-063386, 96-063382, 96-063383, 96-066996, 96-061208 
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statute, be created for every purpose not unlawful, and, as a general 
rule, may extend to every kind of property, real and personal.”131 
 

The purpose of HKTC was two fold; first, to ensure PTC complies with the 
co-partnership statute, and, second, provisionally serve as the government of 
the Hawaiian Kingdom. What became apparent was the seeming impression 
of a conflict of interest, whereby the duty to comply and the duty to ensure 
compliance was vested in the same two partners of the two companies. 
Therefore, in order to avoid this apparent conflict of interest, the partners of 
both PTC and HKTC, reasoned that an acting Regent, having no interests in 
either company, should be appointed to serve as representative of the 
Hawaiian government. Since HKTC assumed to represent the interests of the 
Hawaiian government in an acting capacity, the trustees would therefore make 
the appointment. The trustees looked to Article XXXI, Chapter XI, Title 3 of 
the Hawaiian Civil Code, whereby the acting Regency would be 
constitutionally authorized to direct the executive branch of the government in 
the formation and execution of the reconvening of the Legislative Assembly, 
so that the government could procedurally move from provisional to de 
jure.132 

 
8.6. It was agreed that David Keanu Sai, now the present Ambassador-at-large of 

the acting government and author of this Brief, would be appointed to serve as 
acting Regent, but could not retain an interest in the two companies prior to 
the appointment. In that meeting, it was agreed upon and decided that Ms. 
Nai’a-Ulumaimalu would replace the author as trustee of HKTC and partner 
of PTC. The plan was to maintain the standing of the two partnerships under 
the co-partnership statute, and not have them lapse into sole-proprietorships. 
To accomplish this, the author would relinquish his entire fifty percent (50%) 
interest by deed of conveyance in both companies to Lewis;133 after which 
Lewis would convey a redistribution of interest to Ms. Nai’a-Ulumaimalu,134 
whereby the former would hold a ninety-nine percent (99%) interest in the 
two companies and the latter a one percent (1%) interest in the same. In order 
to have these two transactions take place simultaneously without affecting the 
standing of the two partnerships, both deeds of conveyance would happen on 
the same day but won’t take effect until the following day, February 28, 1996. 
These conveyances were registered in the Bureau of Conveyances in 
conformity with the 1880 Co-partnership Act. With the transactions 
completed, the Trustees then appointed the author as acting Regent on March 
1, 1996, and thereafter filed a notice of this appointment with the Bureau of 
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Conveyances.135 Thereafter, HKTC resumed its role as a general partnership 
within the meaning of the 1880 Co-partnership Act, and no longer served as 
“a company acting for and on behalf of the Hawaiian Kingdom government” 
and prepared for the dissolution of the company. On May 15, 1996, the 
Trustees conveyed by deed all of its right, title and interest acquired by thirty-
eight deeds of trust to the acting Regent, and stipulated that the company 
would be dissolved in accordance with the provisions of its deed of general 
partnership on June 30, 1996.136 

 
8.7. The transfer and subsequent dissolution, was made in accordance with section 

3 of the 1880 Co-partnership Act, which provides that “whenever any change 
shall take place in the constitution of any such firm…a statement of such 
change or dissolution shall also be filed in the said office of the Minister of 
the Interior, within one month from such…dissolution.”137 On February 28, 
1997, a Proclamation by the acting Regent announcing the restoration of the 
Hawaiian government was printed in the March 9, 1997 issue of the Honolulu 
Sunday Advertiser newspaper. The proclamation stated, in part, that the: 

 
“Hawaiian Monarchical system of Government is hereby re-
established, [and the] Civil Code of the Hawaiian Islands as noted in 
the Compiled Laws of 1884, together with the session laws of 1884 
and 1886 and the Hawaiian Penal Code are in full force. All 
Hawaiian Laws and Constitutional principles not consistent herewith 
are void and without effect.”138 
 

Since the appointment of the acting Regent, there have been twenty-six 
commissions that filled vacancies of the executive and judicial departments. 
These governmental positions, as statutorily provided, comprise officers de 
facto of the Hawaiian government while under American occupation. 
Governmental positions that are necessary for the reconvening of the 
Legislative Assembly in accordance with Title III of the Civil Code would be 
filled by commissioned officers de facto.139 
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8.8. The Hawaiian government did not foresee the possibility of its territory 
subjected to an illegal and prolonged occupation, where indoctrination and the 
manipulation of its political history affected the psyche of its national 
population. Therefore, it did not provide a process for reinstating the 
government, being the organ of the State, either in exile or within its own 
territory.  But at the same time, it did not place any constitutional or statutory 
limitations upon the restoration of its government that could serve as a bar to 
its reinstatement—save for the legal parameters of necessity.  The legal basis 
for the reassertion of Hawaiian governance, by and through a Hawaiian 
general partnership statute, is clearly extraordinary, but the exigencies of the 
time demanded it.  In the absence of any Hawaiian subjects adhering to the 
statutory laws of the country as provided for by the country’s constitutional 
limitations, the abovementioned process was established for the establishment 
of an acting Regency, pending the reconvening of the Legislative Assembly to 
elect by ballot a Regent or Regency de jure as provided for under Article 22 
of the Constitution. Wolff states, “in so far as conditions provided for in the 
constitutional law cannot be complied with owing to the occupation of the 
country by the enemy, a dispossessed government can act without being 
compelled to fulfill those conditions.” 140  Also commenting on exiled 
governments, Marek explains that, “while the requirement of internal legality 
must in principle be fulfilled for an exiled government to possess the character 
of a State organ, minor flaws in such legality are easily cured by the 
overriding principle of its actual uninterrupted continuity.”141 Oppenheimer 
also explains “such government is the only de jure sovereign power of the 
country the territory of which is under belligerent occupation.”142 It follows, a 
fortiori, that when an “occupant fails to share power with the lawful 
government under the auspices of international law, the latter is not precluded 
from taking whatever countermeasures it can in order to protect its interests 
during and after the occupation.”143 Bateman states the “duty correlative of the 
right of political existence, is obviously that of political self-preservation; a 
duty the performance of which consists in constant efforts to preserve the 
principles of the political constitution.” 144  Political self-preservation is 
adherence to the legal order of the State, whereas national self-preservation is 
where the principles of the constitution are no longer acknowledged, i.e. 
revolution.145  

 
8.9. The establishment of an acting Regent—an officer de facto, would be a 

political act of self-preservation, not revolution, and be grounded upon the 
legal doctrine of “limited necessity.” According to de Smith, deviations from 
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a State’s constitutional order “can be justified on grounds of necessity.”146 He 
continues to explain, “State necessity has been judicially accepted in recent 
years as a legal justification for ostensibly unconstitutional action to fill a 
vacuum arising within the constitutional order [and to] this extent it has been 
recognized as an implied exception to the letter of the constitution.”147 Lord 
Pearce also states that there are certain limitations to the principle of necessity, 
“namely (a) so far as they are directed to and reasonably required for ordinary 
orderly running of the State, and (b) so far as they do not impair the rights of 
citizens under the lawful…Constitution, and (c) so far as they are not intended 
to and do not run contrary to the policy of the lawful sovereign.”148 Judge 
Gates took up the matter of the legal doctrine of necessity in Chandrika 
Persaud v. Republic of Fiji, and drew from the decision in the Mitchell case,149 
which provided that the requisite conditions for the principle of necessity 
consists of: 

 
1. An imperative necessity must arise because of the existence of 

exceptional circumstances not provided for in the Constitution, 
for immediate action to be taken to protect or preserve some vital 
function of the State; 

2. There must be no other course of action reasonably available; 
3. Any such action must be reasonably necessary in the interest of 

peace, order, and good government; but it must not do more than 
is necessary or legislate beyond that; 

4. It must not impair the just rights of citizens under the 
Constitution; and, 

5. It must not be one the sole effect and intention of which is to 
consolidate or strengthen the revolution as such. 

 
Brookfield summarized the principle of necessity as the “power of a Head of 
State under a written Constitution extends by implication to executive acts, 
and also legislative acts taken temporarily (that is, until confirmed, varied or 
disallowed by the lawful Legislature) to preserve or restore the Constitution, 
even though the Constitution itself contains no express warrant for them.”150 
Brookfield also explains “such powers are not dependent on the words of a 
particular Constitution, except in so far as that Constitution designates the 
authority in whom the implied powers would be found to reside.”151 

 
8.10. The assumption by private citizens up the chain of constitutional authority in 

government to the office of Regent, as enumerated under Article 33 of the 
Constitution, is a de facto process born out of necessity. Judge Cooley defines 
an officer de facto “to be one who has the reputation of being the officer he 
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assumes to be, and yet is not a good officer in point of law,” but rather “comes 
in by claim and color of right.”152 According to Chief Justice Steere, the 
“doctrine of a de facto officer is said to have originated as a rule of public 
necessity to prevent public mischief and protect the rights of innocent third 
parties who may be interested in the acts of an assumed officer apparently 
clothed with authority and the courts have sometimes gone far with delicate 
reasoning to sustain the rule where threatened rights of third parties were 
concerned.” 153  “Officers de facto” are distinguished from a “de facto 
government.” The former is born out of a de jure government under and by 
virtue of the principle of necessity, while the latter is born out of revolution. 

 
8.11. As a result of the continuity of the Hawaiian State under the terms of 

international law, it would normally be supposed that a government 
established in accordance with its constitution and laws would be competent 
to represent it internationally. Marek emphasizes that:  

 
“it is always the legal order of the State which constitutes the legal 
basis for the existence of its government, whether such government 
continues to function in its own country or goes into exile;  but never 
the delegation of the territorial State nor any rule of international law 
other than the one safeguarding the continuity of an occupied State.  
The relation between the legal order of the territorial State and that 
of the occupied State…is not one of delegation, but of co-
existence.”154 

 
The actual exercise of that competence, however, will depend upon other 
States agreeing to enter into diplomatic relations with such a government.  
This was, in the past at least, conditioned upon recognition, but many states in 
recent years have moved away from the practice of recognizing governments, 
preferring any such recognition to be inferred from their acts.  The normal 
conditions for recognition are that the government concerned should be either 
legitimately constituted under the laws of the State concerned, or that it should 
be in effective control of the territory. Ideally, it should possess both attributes.  
Ineffective, but, lawful, governments normally only maintain their status as 
recognized entities during military occupation, or while there remains the 
possibility of their returning to power.  

 
8.12. While Hawai‘i was not at war with the United States, but rather a neutral State 

since the Spanish-American War, the international laws of occupation would 
still apply. With specific regard to occupying neutral territory, the Arbitral 
Tribunal, in its 1927 case, Coenca Brothers vs. Germany, concluded that “the 
occupation of Salonika by the armed forces of the Allies constitutes a 
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violation of the neutrality of that country.”155 Later, in the 1931 case, In the 
matter of the Claim Madame Chevreau against the United Kingdom, the 
Arbitrator concluded that the status of the British forces while occupying 
Persia (Iran)—a neutral State in the First World War—was analogous to 
“belligerent forces occupying enemy territory.”156 Oppenheim observes that an 
occupant State on neutral territory “does not possess such a wide range of 
rights with regard to the occupied country and its inhabitants as he possesses 
in occupied enemy territory.”157 Article 2 of the Fourth Geneva Convention 
(1949) states: 

 
“The Convention shall also apply to all cases of partial or total 
occupation of the territory of a High Contracting Party, even if the 
said occupation meets with no armed resistance. Although one of the 
Powers in conflict may not be a party to the present Convention, the 
Powers who are parties thereto shall remain bound by it in their 
mutual relations. They shall furthermore be bound by the Convention 
in relation to the said Power, if the latter accepts and applies the 
provisions thereof.” 

 
8.13. On the face of the Hague Regulations it appears to apply only to territory 

belonging to an enemy, but Feilchenfeld states, “it is nevertheless, usually 
held that the rules of belligerent occupation will also apply where a belligerent, 
in the course of the war, occupied neutral territory, even if the neutral power 
should have failed to protest against the occupation.”158 The law of occupation 
is not only applied with equal force and effect, but the occupier is also greatly 
shorn of its belligerent rights in Hawaiian territory as a result of the Islands’ 
neutrality. Therefore, the United States cannot impose its own domestic laws 
without violating international law. This principle is clearly laid out in Article 
43 of the Hague Regulations, which states, “the authority of the legitimate 
power having in fact passed into the hands of the occupant, the latter shall 
take all the measures in his power to restore and ensure, as far as possible, 
public order and civil life, while respecting, unless absolutely prevented, the 
laws in force in the country.” Referring to the American occupation of 
Hawai‘i, Dumberry states: 

 
“…the 1907 Hague Convention protects the international personality 
of the occupied State, even in the absence of effectiveness. 
Furthermore, the legal order of the occupied State remains intact, 
although its effectiveness is greatly diminished by the fact of 
occupation. As such, Article 43 of the 1907 Hague Convention IV 
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provides for the co-existence of two distinct legal orders, that of the 
occupier and the occupied.”159 

 
8.14. According to Glahn, there are three distinct systems of law that exist in an 

occupied territory: “the indigenous law of the legitimate sovereign, to the 
extent that it has not been necessary to suspend it; the laws (legislation, orders, 
decrees, proclamations, and regulations) of the occupant, which are gradually 
introduced; and the applicable rules of customary and conventional 
international law.”160 Hawai‘i’s sovereignty is maintained and protected as a 
subject of international law, in spite of the absence of an effective government 
since 1893. In other words, the United States should have administered 
Hawaiian Kingdom law as defined by its constitution and statutory laws, 
similar to the U.S. military’s administration of Iraqi law in Iraq with portions 
of the law suspended due to military necessity.161 A United States Army 
regulation on the law of occupation recognizes not only the sovereignty of the 
occupied State, but also bars annexation of the territory during hostilities 
because of the continuity of the invaded State’s sovereignty. In fact, United 
States Army regulations on the laws of occupation not only recognize the 
continued existence of the sovereignty of the occupied State, but, 

 
“…confers upon the invading force the means of exercising control 
for the period of occupation. It does not transfer sovereignty to the 
occupant, but simply the authority or power to exercise some of the 
rights of sovereignty. The exercise of these rights results from the 
established power of the occupant and from the necessity of 
maintaining law and order, indispensable both to the inhabitants and 
to the occupying force. It is therefore unlawful for a belligerent 
occupant to annex occupied territory or to create a new State therein 
while hostilities are still in progress.”162 

 
8.15. It is abundantly clear that the United States occupied the Hawaiian Islands for 

the purpose of waging the war against Spain, as well as fortifying the Islands 
as a military outpost for the defense of the United States in future conflicts 
with the convenience of the puppet government it installed on 17 January 
1893. According to the United States Supreme Court, “Though the 
[annexation] resolution was passed July 7, [1898] the formal transfer was not 
made until August 12, when, at noon of that day, the American flag was raised 
over the government house, and the islands ceded with appropriate 
ceremonies to a representative of the United States.”163 Patriotic societies and 
many of the Hawaiian citizenry boycotted the ceremony and “they protested 
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annexation occurring without the consent of the governed.”164 The “power 
exercising effective control within another’s sovereign territory has only 
temporary managerial powers,” and, during “that limited period, the occupant 
administers the territory on behalf of the sovereign.”165 The actions taken by 
the McKinley administration, with the consent of the Congress by joint 
resolution, clearly intended to mask the violation of international law as if the 
annexation took place by a voluntary treaty thereby giving the appearance of 
cession. As Marek states, “a disguised annexation aimed at destroying the 
independence of the occupied State, represents a clear violation of the rule 
preserving the continuity of the occupied State.”166 Although the United States 
signed and ratified both the 1899 and the 1907 Hague Regulations, which 
post-date the occupation of the Hawaiian Islands, the “text of Article 43,” 
according to Benvenisti, “was accepted by scholars as mere reiteration of the 
older law, and subsequently the article was generally recognized as expressing 
customary international law.”167 Graber also states, that “nothing distinguishes 
the writing of the period following the 1899 Hague code from the writing 
prior to that code.”168 Consistent with this understanding of the international 
law of occupation during the Spanish-American War, Smith reported that the 
“military governments established in the territories occupied by the armies of 
the United States were instructed to apply, as far as possible, the local laws 
and to utilize, as far as seemed wise, the services of the local Spanish 
officials.”169 In light of this instruction to apply the local laws of the occupied 
State, the disguised annexation during the Spanish-American War, together 
with its ceremony on August 12, 1898 on the grounds of ‘Iolani Palace, would 
appear to show clear intent to conceal an illegal occupation.  

 
8.16. The case of the acting government is unique in several respects.  While it 

claims to be regarded as the “legitimate” government of Hawai’i, its existence 
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is not only dependent upon the issue of State continuity, but also its existence 
is dependent upon exercising governmental control. Governmental control, 
however, is nearly non-existent within the Hawaiian Islands as a result of a 
prolonged and illegal occupation, but governmental control can be effectively 
exercised outside of the Hawaiian Islands. After all, the nature of belligerent 
occupation is such as to preserve the original competence of indigenous 
institutions in occupied territories. The acting government, as officers de facto, 
is an extension of the original de jure government of the Hawaiian Kingdom 
as it stood in 1893. Therefore, in such circumstances, recognition of the 
authority of the acting government could be achieved by other States through 
de facto recognition under the “doctrine of acquiescence,” and not de facto 
recognition of a “new” government or State that comes about through a 
successful revolution. Recognition of a de facto government is political and 
acts of pure policy by States, because they attempt to change or alter the legal 
order of an already established and recognized personality—whereas, 
recognition of de facto officers does not affect the legal of order of a State that 
has been the subject of prolonged occupation. It is within these parameters 
that the acting government, as de facto officers by necessity, cannot claim to 
represent the people de jure, but only, at this time, represent the legal order of 
the Hawaiian State as a result of the limitations imposed upon it by the laws of 
occupation and the duality of two legal orders existing in one in the same 
territory—that of the occupier and the occupied. 

 
8.17. The acting government has restored the executive and the judicial branches of 

government. Heading the executive branch of the acting government is the 
Council of Regency, which is comprised of the author of this Brief, as acting 
Minister of the Interior and Chairman of the Council, as well as acting 
Ambassador-at-large, His Excellency Peter Umialiloa Sai as acting Minister 
of Foreign Affairs and Vice-Chairman of the Council, Her Excellency Kau‘i P. 
Sai-Dudoit as acting Minister of Finance, and His Excellency Dexter 
Ke‘eaumoku Ka‘iama, Esq., as acting Attorney General. Heading the Judicial 
branch of the acting government is the Supreme Court, which is comprised of 
Alvin K. Nishimura, Esq., as acting Chief Justice and Chancellor of the 
Kingdom, and Allen K. Hoe, Esq., as acting First Associate Justice.  

 
9. DE FACTO RECOGNITION OF THE ACTING GOVERNMENT  
 

9.1. Under international law, MacGibbon states the “function of acquiescence may 
be equated with that of consent,” whereby “it constitutes a procedure for 
enabling the seal of legality to be set upon rules which were formerly in 
process of development and upon rights which were formerly in process of 
consolidation.” 170  He explains the “primary purpose of acquiescence is 
evidential; but its value lies mainly in the fact that it serves as a form of 
recognition of legality and condonation of illegality and provides a criterion 
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which is both objective and practical.”171 According to Brownlie, “There is a 
tendency among writers to refer to any representation or conduct having legal 
significance as creating estoppel, precluding the author from denying the 
‘truth’ of the representation, express or implied.”172 State practice has also 
acknowledged not only the function of acquiescence, but also the consequence 
of acquiescence. Lauterpacht explains: 

 
“The absence of protest, may, in addition, in itself become a source 
of legal right inasmuch as it is related to—or forms a constituent 
element of—estoppel or prescription. Like these two generally 
recognized legal principles, the far-reaching effect of the failure to 
protest is not a mere artificiality of the law. It is an essential 
requirement of stability—a requirement even more important in the 
international than in other spheres; it is a precept of fair dealing 
inasmuch as it prevents states from playing fast and loose with 
situations affecting others; and it is in accordance with equity 
inasmuch as it protects a state from the contingency of incurring 
responsibilities and expense, in reliance on the apparent 
acquiescence of others, and being subsequently confronted with a 
challenge on the part of those very states.”173 

 
In a memorandum by Walter Murray, the United States Chief of the Division 
of Near Eastern Affairs, regarding the attitude of the United States toward 
Italy’s unilateral annexation of Ethiopia, Murray stated, “It may be argued, 
therefore, that our failure to protest the recent decree extending Italian 
jurisdiction over American nationals (and other foreigners in Ethiopia) or its 
application to American nationals would not constitute de jure recognition of 
the Italian annexation of Ethiopia. However, our failure to protest might be 
interpreted as a recognition of the de facto conditions in Ethiopia.”174 In other 
words, the United States’ failure to protest provided tacit acquiescence, and, 
therefore, de facto recognition of the conditions in Ethiopia. 

 
9.2. Between 1999 and 2001, the acting government represented the Hawaiian 

Kingdom in arbitral proceedings before the Permanent Court of Arbitration.175  
“In Larsen v. the Hawaiian Kingdom, Lance Paul Larsen, a resident of the 
state of Hawaii, sought redress from the Hawaiian Kingdom for its failure to 
protect him from the United States and the State of Hawai‘i.”176 The Arbitral 
Tribunal comprised of Professor James Crawford, SC, Presiding Arbitrator, 
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who at the time of the proceedings was a member of the United Nations 
International Law Commission and Special Rapporteur on State 
Responsibility (1997-2001); Professor Christopher Greenwood, QC, Associate 
Arbitrator, who now serves as a Judge on the International Court of Justice 
since 6 February 2009; and Gavan Griffith, QC, Associate Arbitrator, who 
served as former Solicitor General for Australia. Early in the proceedings, the 
acting government, by telephone conversation with Secretary-General van den 
Hout of the Permanent Court of Arbitration, was requested to provide a formal 
invitation to the United States to join in the arbitration. Here follows the letter 
documenting the formal invitation done in Washington, D.C., on March 3, 
2000, and later filed with the registry of the Permanent Court of Arbitration.177 

 
Mr. John Crook ��� 
Assistant Legal Adviser for United Nations Affairs 
���Office of the Legal Adviser ��� 
United States Department of State ��� 
2201 C Street,  
N.W. ���Room 3422 NS ��� 
Washington, D.C. 20520 
 
Re: Letter confirming telephone conversation of March 3, 2000 
relating to arbitral proceedings at the Permanent Court of Arbitration, 
Lance Paul Larsen vs. The Hawaiian Kingdom 
 
Sir, 
 
This letter is to confirm our telephone conversation today at 
Washington, D.C. The day before our conversation Ms. Ninia Parks, 
esquire, Attorney for the Claimant, Mr. Lance Larsen, and myself, 
Agent for the Respondent, Hawaiian Kingdom, met with Sonia 
Lattimore, Office Assistant, L/EX, at 10:30 a.m. on the ground floor 
of the Department of State. I presented her with two (2) binders, the 
first comprised of an Arbitration Log Sheet, Lance Paul Larsen vs. 
The Hawaiian Kingdom, with accompanying documents on record 
before the Permanent Court of Arbitration at The Hague, 
Netherlands. The second binder comprised of divers documents of 
the Acting Council of Regency as well as diplomatic correspondence 
with treaty partners of the Hawaiian Kingdom. 
 
 I stated to Ms. Lattimore that the purpose of our visit was to provide 
these documents to the Legal Department of the U.S. Department of 
State in order for the U.S. Government to be apprised of the arbitral 
proceedings already in train and that the Hawaiian Kingdom, by 
consent of the Claimant, extends an opportunity for the United States 
to join in the arbitration as a party. She assured me that the package 
will be given to Mr. Bob McKenna for review and assignment to 
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someone within the Legal Department. I told her that we will be in 
Washington, D.C., until close of business on Friday, and she assured 
me that she will give me a call on my cellular phone at (808) 383-
6100 by the close of business that day with a status report. 
 
At 4:45 p.m., Ms. Lattimore contacted myself by phone and stated 
that the package had been sent to yourself as the Assistant Legal 
Adviser for United Nations Affairs. She stated that you will be 
contacting myself on Friday (March 3, 2000), but I could give you a 
call in the morning if I desired. 
 
Today, at 11:00 a.m., I telephoned you and inquired about the receipt 
of the package. You had stated that you did not have ample time to 
critically review the package, but will get to it. I stated that the 
reason for our visit was the offer by the Respondent Hawaiian 
Kingdom, by consent of the Claimant, by his attorney, Ms. Ninia 
Parks, for the United States Government to join in the arbitral 
proceedings presently instituted under the auspices of the Permanent 
Court of Arbitration at The Hague, Netherlands. You stated that 
litigation in the court system is handled by the Justice Department 
and not the State Department, and that you felt they (Justice Dept.) 
would be very reluctant to join in the present arbitral proceedings. 
 
I responded by assuring that the State Department should review the 
package in detail and can get back to the Acting Council of Regency 
by phone for continued dialogue. I gave you our office's phone 
number at (808) 239-5347, of which you acknowledged. I assured 
you that we did not need an immediate answer, but out of 
international courtesy the offer is still open, notwithstanding arbitral 
proceedings already in motion. I also advised you that Secretary-
General van den Hout of the Permanent Court of Arbitration was 
aware of our travel to Washington, D.C. and the offer to join in the 
arbitration. As I stated in our conversation he requested that the 
dialogue be reduced to writing and filed with the International 
Bureau of the Permanent Court of Arbitration for the record, and you 
acknowledged. The conversation then came to a close. 
 
I have taken the liberty of enclosing Hawaiian diplomatic protests 
lodged by my former countrymen and women in the U.S. 
Department of State in the summer of 1897, on record at your 
National Archives, in order for you to understand the gravity of the 
situation. I have also enclosed two (2) recent protests by myself as an 
officer of the Hawaiian Government against the State of Hawai'i for 
instituting unwarranted criminal proceedings against myself and 
other Hawaiian subjects and a resident of the Hawaiian Islands under 
the guise of American municipal laws within the territorial dominion 
of the Hawaiian Kingdom. 
 
If after a thorough investigation into the facts presented to your 
office, and following zealous deliberations as to the considerations 
herein offered, the Government of the United States shall resolve to 
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decline our offer to enter the arbitration as a Party, the present 
arbitral proceedings shall continue without affect pursuant to the 
Hague Conventions IV and V, 1907, and the UNCITRAL Rules of 
arbitration. 
 
With Sentiments of the Highest Regard,  
[signed] David Keanu Sai, ��� 
Acting Minister of Interior and ���Agent for the Hawaiian Kingdom 
 

9.3. This action would elicit one of two responses that would be crucial to not only 
the proceedings regarding the continuity of the Hawaiian State, but also to the 
status of the acting government. Firstly, if the United States had legal 
sovereignty over the Hawaiian Islands, it could demand that the Permanent 
Court of Arbitration terminate these proceedings citing the Court is 
intervening in the internal affairs of the United States without its consent.178 
This would have set in motion a separate hearing by the Permanent Court of 
Arbitration in order to decide upon the claim,179 where the acting government 
would be able respond. Secondly, if the United States chose not to intervene, 
this non-action would indicate to the Court that it doesn’t have a presumption 
of sovereignty or “interest of a legal nature” over the Hawaiian Islands, and, 
therefore, by its tacit acquiescence, would also acknowledge the acting 
government as legitimate in its claim to be the government of the Hawaiian 
Kingdom. In an article published in the American Journal of International 
Law, Bederman and Hilbert state: 

 
“At the center of the PCA proceeding was the argument that 
Hawaiians never directly relinquished to the United States their 
claim of inherent sovereignty either as a people or over their national 
lands, and accordingly that the Hawaiian Kingdom continues to exist 
and that the Hawaiian Council of Regency (representing the 
Hawaiian Kingdom) is legally responsible under international law 
for the protection of Hawaiian subjects, including the claimant. In 
other words, the Hawaiian Kingdom was legally obligated to protect 
Larsen from the United States’ ‘unlawful imposition [over him] of 
[its] municipal laws’ through its political subdivision, the State of 
Hawaii. As a result of this responsibility, Larsen submitted, the 
Hawaiian Council of Regency should be liable for any international 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
178 See Article 62 of the Statute of the International Court of Justice, which provides: “1. Should a state 
consider that it has an interest of a legal nature which may be affected by the decision in the case, it may 
submit a request to the Court to be permitted to intervene. 2. It shall be for the Court to decide upon this 
request.” The Permanent Court of Arbitration in the Larsen case relied upon decisions of the International 
Court of Justice to guide them concerning justiciability of third States, to wit, Monetary Gold Removed 
from Rome in 1943 (Italy v. France, United Kingdom and the United States) (1953-1954), East Timor 
(Portugal v. Australia) (1991-1995), and Certain Phosphate Lands in Nauru (Nauru v. Australia). In the 
event that the United States chose to intervene to prevent the Larsen case from going further because it had 
an interest of a legal nature which may be affected by the decision,” it is plausible that the Permanent Court 
of Arbitration would look to Article 62 of the Statute for guidance. 
179 Id. 



	   45	  

law violations that the United States committed against him.”180 
 

9.4. The acting government was notified by the Permanent Court of Arbitration’s 
Deputy Secretary General Phyllis Hamilton, that the United States notified the 
Court that they will not join the arbitral proceedings nor intervene, but had 
requested permission from the arbitral parties to have access to the pleadings 
and transcripts of the case. Both the acting government and the claimant, 
Lance Larsen, through counsel, consented. The United States was fully aware 
of the circumstances of the arbitration whereby the dispute was premised upon 
the continuity of the Hawaiian State, with the acting government serving as its 
organ during a prolonged and illegal occupation by the United States. The 
United States did not protest nor did it intervene, and therefore under the 
doctrine of acquiescence, whose primary function is evidential, the United 
States recognized de facto the conditions of the international arbitration and 
the continuity of the Hawaiian State. In other words, the United States has 
provided, not only by acquiescence with full knowledge de facto recognition 
of the acting government and the continuity of the Hawaiian State during an 
illegal and prolonged occupation, but also by direct acknowledgment of the de 
facto authority of the acting government when it requested permission from 
the acting government to access the arbitration records.  

 
9.5. On December 12, 2000, the day after oral hearings were held at the Permanent 

Court of Arbitration, a meeting took place in Brussels between Dr. Jacques 
Bihozagara, Ambassador for the Republic of Rwanda assigned to Belgium, 
and the author, who was Agent, and two Deputy Agents, Peter Umialiloa Sai, 
acting Minister of Foreign Affairs, and Mrs. Kau‘i P. Sai-Dudoit, formerly 
known as Kau‘i P. Goodhue, acting Minister of Finance, representing the 
acting government in the Larsen case.181 Ambassador Bihozagara attended a 
hearing before the International Court of Justice on December 8, 2000, 
(Democratic Republic of the Congo v. Belgium),182 where he was made aware 
of the Hawaiian arbitration case that was also taking place across the hall in 
the Peace Palace. After inquiring into the case, he called for the meeting and 
wished to convey that his government was prepared to bring to the attention of 
the United Nations General Assembly the prolonged occupation of the 
Hawaiian Kingdom by the United States. In that meeting, the acting 
government decided it could not, in good conscience, accept the offer and 
place Rwanda in a position of reintroducing Hawaiian State continuity before 
the United Nations, when Hawai‘i’s community, itself, remained ignorant of 
Hawai‘i’s profound legal position as a result of institutionalized indoctrination. 
The acting government thanked Ambassador Bihozagara for his government’s 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
180 See Bederman & Hilbert, supra note 176, at 928. 
181 David Keanu Sai, A Slippery Path towards Hawaiian Indigeneity: An Analysis and Comparison between 
Hawaiian State Sovereignty and Hawaiian Indigeneity and its use and practice in Hawai‘i today, 10 J. L. & 
SOC. CHALLENGES 69, 130-131 (Fall 2008). 
182 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Provisional Measures, 
Order of 8 December 2000, I.C.J. Rep. 2000, at 182. 
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offer, but the timing was premature. The acting government conveyed to the 
Ambassador that it would need to first focus its attention on continued 
exposure and education regarding the American occupation both in the Islands 
and abroad. Although the Rwandan government took no action before the 
United Nations General Assembly, the offer itself, exhibited Rwanda’s de 
facto recognition of the acting government and the continuity of the Hawaiian 
State. 

 
9.6. The acting government also filed a Complaint against the United States of 

America with the United Nations Security Council on July 5, 2001183 and a 
Protest & Demand with United Nations General Assembly against 173 
member States for violations of treaties with the Hawaiian Kingdom on 
August 12, 2012.184 Both the Complaint and Protest & Demand were filed 
pursuant to Article 35(2) of the United Nations Charter, which provides that 
“A state which is not a Member of the United Nations may bring to the 
attention of the Security Council or of the General Assembly any dispute to 
which it is a party if it accepts in advance, for the purposes of the dispute, the 
obligations of pacific settlement provided in the present Charter.” The 
Complaint was accepted by China, who served as the Security Council’s 
President for the month of July of 2001, and the Protest & Demand was 
accepted by Qatar, who served as the President of the General Assembly’s 66th 
Session. Following the filing of the Protest & Demand, the acting government 
also submitted its instrument of accession to the Rome Statute with the United 
Nations Secretary General on December 10, 2012 in New York City,185 and its 
instrument of accession to the 1949 Fourth Geneva Convention with the 
General Secretariat of the Swiss Federal Department of Foreign Affairs in 
Berne.186 At no time has any of the 173 States, whose permanent missions 
received the protest & demand, objected to the acting government’s claim of 
treaty violations by the principal States that have treaties with the Hawaiian 
Kingdom or their successor States that are successors to those treaties. Article 
28 of the Vienna Convention on Succession of States in respect of Treaties, 
provides: 

 
“A bilateral treaty which at the date of a succession of States was in 
force or was being provisionally applied in respect of the territory to 
which the succession of States relates is considered as applying 
provisionally between the newly independent State and the other 
State concerned when: … (b) by reason of their conduct they are to 
be considered as having so agreed.” 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
183 The complaint and exhibits can be accessed online at: http://hawaiiankingdom.org/united-nations.shtml; 
see also Dumberry, supra note 159, at 671-672. 
184 The protest and demand can be accessed online at: http://hawaiiankingdom.org/pdf/UN_Protest.pdf.   
185 The ICC’s instrument of accession can be accessed online at: 
http://hawaiiankingdom.org/pdf/Inst_Accession.pdf.  
186 The Fourth Geneva Convention’s instrument of accession can be accessed online at: 
http://hawaiiankingdom.org/pdf/GC_Accession.pdf.  
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All 173 States have been made fully aware of the conditions of the Hawaiian 
Kingdom and by their silence have agreed, by acquiescence, like the United 
States, to the continuity of the Hawaiian State, the existence of the treaties 
with the principal States and their successor States, together with their 
corresponding duties and obligations, and the de facto authority of the acting 
government under those treaties. 

 
9.7. The acting government, through time, established special prescriptive rights, 

by virtue of acquiescence and fully informed acknowledgment through action, 
as against the United States, and later as against other States, with regard to its 
exercising of governmental control in international affairs as officers de facto 
of the de jure government of the Hawaiian Kingdom as it stood in 1893. 
Furthermore, the acting government has based its actions as officers de facto 
on its interpretation of their treaties, to include the 1893 executive 
agreements—Lili‘uokalani assignment and the Agreement of restoration, and 
the corresponding obligations and duties that stem from these treaties and 
agreements. The United States, as a party to the executive agreements and 
other treaties with the Hawaiian Kingdom, has not protested against acts taken 
by the acting government on these matters before the Permanent Court of 
Arbitration, and the United Nations’ Security Council and General Assembly, 
and, therefore, has acquiesced with full knowledge as to the rights and duties 
of both the Hawaiian Kingdom and the United States under the agreements, 
which are treaties.  

 
“Evidence of the subsequent actions of the parties to a treaty may be 
admissible in order to clarify the meaning of vague or ambiguous 
terms. Similarly, evidence of the inaction of a party, although not 
conclusive, may be of considerable probative value. It has been said 
that ‘[the] primary value of acquiescence is its value as a means of 
interpretation.’ The failure of one party to a treaty to protest against 
acts of the other party in which a particular interpretation of the 
terms of the treaty is clearly asserted affords cogent evidence of the 
understanding of the parties of their respective rights and obligations 
under the treaty.”187 

 
According to Fitzmaurice, special rights, may be built up by a State “leading 
to the emergence of a usage or customary…right in favour of such State,” and 
“that the element of consent, that is to say, acquiescence with full knowledge, 
on the part of other States is not only present, but necessary to the formation 
of the right.”188 A State’s special right derives from customary rights and 
obligations under international law, and MacGibbon explains that as “with all 
types of customary rules, the process of formation is similar, namely, the 
assertion of a right, on the one hand, and consent to or acquiescence in that 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
187 See MacGibbon, supra note 170, at 146. 
188 Sir Gerald Fitzmaurice, The Law and Procedure of the International Court of Justice, 1951-54: General 
Principles and Sources of Law, 30 BRIT. Y. B. INT’L L. 68 (1953). 
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assertion, on the other.”189 Specifically, the absence of protest on the part of 
the United States against the acting government’s claims as the legitimate 
government of the Hawaiian Kingdom signified the United States’ acceptance 
of the validity of such claims, and cannot now deny it. In the Alaskan 
Boundary Dispute, Counsel for the United States, Mr. Taylor, distinguished 
between “prescription” and “acquiescence.” He argued that the writings of 
Publicists, which is a source of international law, have “built up alongside of 
prescription a new doctrine which they called acquiescence, and the great 
cardinal characteristic of acquiescence is that it does not require any particular 
length of time to perfect it; it depends in each particular case upon all the 
circumstances of the case.”190 Lauterpracht concludes, “The absence of protest 
may, in addition, in itself become a source of legal right inasmuch as it is 
related to—or forms a constituent element of—estoppel.”191 Every action 
taken by the acting government under international law has directly 
challenged the United States claim to sovereignty over the Hawaiian Islands 
on substantive grounds and it has prevailed. It has, therefore, established a 
specific legal right, as against the United States, of its claim to be the 
legitimate government of the Hawaiian Kingdom exercising governmental 
control outside of the Hawaiian Islands while under an illegal and prolonged 
occupation. The United States and other States, therefore, are estopped from 
denying this specific legal right of the acting government by its own 
admission and acceptance of the right. 

 
10. TRANSITIONAL PLAN OF THE ACTING GOVERNMENT 
 

10.1. A viable and practical legal strategy to impel compliance must be based on the 
legal personality of the Hawaiian State first, and from this premise expose the 
effect that this status has on the national and global economies—e.g. illegally 
assessed taxes, duties, contracts, licensing, real estate transactions, etc. This 
exposure will no doubt force States to intercede on behalf of their citizenry, 
but it will also force States to abide by the doctrine of non-recognition 
qualified by the Namibia case and codified in the Articles of State 
Responsibility for International Wrongful Acts. Parties who entered into 
contracts within the territorial jurisdiction of the Hawaiian Kingdom, cannot 
rely on United States Courts in the Islands to provide a remedy for breach of 
simple or sealed contracts, because the courts themselves cannot exercise 
jurisdiction without a lawful transfer of Hawaiian sovereignty. Therefore, all 
official acts performed by the provisional government and the Republic of 
Hawai‘i after the Lili‘uokalani assignment and the Agreement of restoration; 
and all actions done by the United States and its surrogates—the Territory of 
Hawai‘i and the State of Hawai‘i, for and on behalf of the Hawaiian Kingdom 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
189 I.C. MacGibbon, Customary International Law and Acquiescence, 33 BRIT. Y. B. INT’L L. 115, 117 
(1957). 
190 United States Senate, 58th Cong., 2d Sess., Doc. no. 162, Proceedings of the Alaskan Boundary Tribunal, 
vol. vii, 619 (1904). 
191 See Lauterpacht, supra note 173, at 395. 
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since the occupation began 12 noon on August 12, 1898, cannot be recognized 
as legal and valid without violating international law. The only exceptions, 
according to the Namibia case, are the registration of births, deaths and 
marriages. 

 
10.2. A temporary remedy to this incredible quandary, which, no doubt, will create 

economic ruination for the United States, is for the Commander of the United 
States Pacific Command to establish a military government and exercise its 
legislative capacity, under the laws of occupation. By virtue of this authority, 
the commander of the military government can provisionally legislate and 
proclaim that all laws having been illegally exercised in the Hawaiian Islands 
since January 17, 1893 to the present, so long as they are consistent with 
Hawaiian Kingdom laws and the law of occupation, shall be the provisional 
laws of the occupier.192 The military government will also have to reconstitute 
all State of Hawai‘i courts into Article II Courts in order for these contracts to 
be enforceable, as well as being accessible to private individuals, whether 
Hawaiian subjects or foreign citizens, in order to file claims in defense of their 
rights secured to them by Hawaiian law. All Article I Courts, e.g. Bankruptcy 
Court, and Article III courts, e.g. Federal District Court, that are currently 
operating in the Islands are devoid of authority as Congress and the Judicial 
power have no extraterritorial force, unless they too be converted into Article 
II Courts. The military government’s authority exists under and by virtue of 
the authority of the President, which is provided under Article II of the United 
States Constitution.  

 
10.3. The military government should also provisionally maintain, by decree, the 

executive branches of the Federal and State of Hawai‘i governments in order 
to continue services to the community headed by the Mayors of Hawai‘i 
island, Maui, O‘ahu and Kaua‘i, who should report directly to the commander 
of the military government. The Pacific Command Commander will replace 
the function of the State of Hawai‘i Governor, and the legislative authority of 
the military governor would also replace the State of Hawai’i’s legislative 
branch, i.e. the State Legislature and County Councils. The Legislative 
Assembly of the Hawaiian Kingdom can take up the lawfulness of these 
provisional laws when it reconvenes during the transitional stage of ending the 
occupation. At that point, it can determine whether or not to enact these laws 
into Hawaiian statute or replace them altogether with new statutes.193 

 
10.4. Without having its economic base spiral out of control, the United States is 

faced with no other alternative but to establish a military government. But 
another serious reason to establish a military government, aside from the 
economic factor, is to put an end to war crimes having been committed and 
are currently being committed against Hawaiian subjects by individuals within 
the Federal and State of Hawai‘i governments. Their willful denial of 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
192 See VON GLAHN, supra note 116, at 777. 
193 See FEILCHENFELD, supra note 158, at 145. 
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Hawai‘i’s true status as an occupied State does not excuse them of criminal 
liability under laws of occupation, but ultimate responsibility, however, does 
lie with the United States President, Congress and the Supreme Court. “War 
crimes,” states von Glahn, “played an important part of the deliberations of 
the Diplomatic Conference at Geneva in 1949. While the attending delegates 
studiously eschewed the inclusion of the terms ‘war crimes’ and ‘Nuremberg 
principles’ (apparently regarding the latter as at best representing particular 
and not general international law), violations of the rules of war had to be, and 
were, considered.”194  

 
10.5. Article 146 of the Geneva Convention provides that the “High Contracting 

Parties undertake to enact any legislation necessary to provide effective penal 
sanctions for persons committing, or ordering to be committed, any of the 
grave breaches of the present Convention defined in the following Article.” 
According to Marschik, this article provides that “States have the obligation to 
suppress conduct contrary to these rules by administrative and penal 
sanctions.” 195 “Grave breaches” enumerated in Article 147, that are relevant to 
the occupation of the Hawaiian Islands, include: “unlawful deportation or 
transfer or unlawful confinement of a protected person, compelling a 
protected person to serve in the forces of a hostile Power, or willfully 
depriving a protected person of the rights of fair and regular trial prescribed in 
the present Convention…[and] extensive destruction and appropriation of 
property, not justified by military necessity.”196 Protected persons “are those 
who, at a given moment and in any manner whatsoever, find themselves, in 
case of a conflict or occupation, in the hands of a Party to the conflict or 
Occupying Power of which they are not nationals.”197 According to United 
States law, a war crime is “defined as a grave breach in any of the 
international conventions signed at Geneva August 12, 1949, or any protocol 
to such convention to which the United States is a party.”198 Establishing a 
military government will shore up these blatant abuses of protected persons 
under one central authority, that has not only the duty, but the obligation, of 
suppressing conduct contrary to the Hague and Geneva conventions taking 
place in an occupied State. The United States did ratify both Hague and 
Geneva Conventions, and is considered one of the “High Contracting 
Parties.”199 On July 1, 2002, the International Criminal Court was established 
after the ratification of 60 States as a permanent, treaty based, independent 
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195 Axel Marschik, The Politics of Prosecution: European National Approaches to War Crimes, (Timothy L. 
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196 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (1949), Article 147. 
197 Id., Article 4. 
198 18 U.S. Code §2441(c)(1). 
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court under the Rome Statute (1998) for the prosecution of individuals, not 
States, for war crimes. 

 
Thus, the primary objective is to ensure the United States complies with its 
duties and obligations under international law, through his Commander of the 
United States Pacific Command, to establish a military government for the 
administration of Hawaiian Kingdom law. As explained hereinbefore, the 
United States military does not possess wide discretionary powers in the 
administration of Hawaiian Kingdom law, as it would otherwise have in the 
occupation of a State it is at war with. Hence, belligerent rights do not extend 
over territory of a neutral State, and the occupation of neutral territory for 
military purposes is an international wrongful act.200 As a result, there exists a 
continued exploitation of Hawaiian territory for military purposes in willful 
disregard of the 1893 executive agreements of administering Hawaiian law 
and then restore the Hawaiian government de jure. In a neutral State, the 
Hague and Geneva conventions merely provide guidance for the 
establishment of a military government.  

 
11. CONCLUSION 
 

11.1. As hereinbefore explained, the continuity of the Hawaiian State is undisputed, 
and for the past 13 years, the acting government has acquired a customary 
right to represent the Hawaiian State before international bodies by virtue of 
the doctrine of acquiescence, as well as explicit acknowledgment by States of 
the government’s de facto authority. Because the Hawaiian Kingdom was an 
independent State in the nineteenth century, as acknowledged by the 
Permanent Court of Arbitration in 2001 by dictum, 201  international law 
provides for a presumption of the Hawaiian State’s continuity, which “may be 
refuted only by reference to a valid demonstration of legal title, or sovereignty, 
on the part of the United States, absent of which the presumption remains.”202 
Therefore, any United States government agency operating within the territory 
of the Hawaiian State that was established by the Congress, i.e. Federal 
agencies, the State of Hawai‘i, and County governments, is “illegal” because 
Congressional authority is limited to the territory of the United States.203 

 
11.2. After firmly establishing there is no “valid demonstration of legal title, or 

sovereignty,” on the part of the United States over the Hawaiian Islands, and 
therefore the Hawaiian State continues to exist, it next became necessary to 
ascertain the legitimacy of the acting government to represent the Hawaiian 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
200 Hague Convention VI (1907), Rights and Duties of Neutral States, Article I.  
201 Supra, para. 3.1. The Court acknowledged: “…in the nineteenth century the Hawaiian Kingdom existed 
as an independent State recognized as such by the United States of America, the United Kingdom and 
various other States, including by exchanges of diplomatic or consular representatives and the conclusion 
of treaties.” 
202 Supra, para. 2.6. 
203 Supra, para. 3.11. 
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State before international bodies. The first international body to be accessed 
by the acting government was the Permanent Court of Arbitration in 1999, 
followed by the United Nations Security Council in 2001, the United Nations 
General Assembly in 2012, the United Nations Secretary General as the 
depository for the International Criminal Court in 2012, and the Swiss 
Government as the depository for the 1949 Geneva Conventions in 2013. 
Access to these international bodies was accomplished as a State, which is not 
a member of the United Nations. The de facto authority of the acting 
government was acquired through time since the arbitral proceedings were 
held at the Permanent Court of Arbitration, by acquiescence, in the absence of 
any protest, and, in some cases, by direct acknowledgment from States, i.e. 
United States, when it requested permission from the acting government to 
access the arbitral records;204 Rwanda, when it provided notice to the acting 
government of its intention to report the prolonged occupation of the 
Hawaiian Kingdom to the General Assembly;205 China, when it accepted the 
Complaint as a non-member State of the United Nations from the acting 
government while it served as President of the United Nations Security 
Council;206 Qatar, when it accepted the Protest and Demand as a non-member 
State of the United Nations from the acting government while it served as 
President of the General Assembly’s 66th Session;207 and Switzerland, when it 
accepted the Instrument of Accession from the acting government as a State 
while it served as the repository for the 1949 Geneva Conventions.208  

 
11.3. The acting government, as nationals of an occupied State, took the necessary 

and extraordinary steps, by necessity and according to the laws of our country 
and international law, to reestablish the Hawaiian government in an acting 
capacity in order to exercise our country’s preeminent right to “self-
preservation” that was deprived through fraud and deceit; and for the past 13 
years the acting government has acquired a customary right under 
international law in representing the Hawaiian State during this prolonged and 
illegal occupation.  
 
 
 
 
David Keanu Sai, Ph.D. 
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Attachment “G”	  



LAW OFFICE OF 
DEXTER K. KAIAMA 
111 Hekili Street, Suite A1607    Tel. No. (808) 284-5675 
Kailua, Hawai’i   96734 
	  

February 18, 2013 
 
 
 
International Criminal Court ��� 
Office of the Prosecutor ��� 
Communications ��� 
Post Office Box 19519 ��� 
2500 CM The Hague ��� 
The Netherlands. 
 
 
Re:  WAR CRIME COMPLAINT 
  
 Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 

DEUTSCHE BANK NATIONAL TRUST COMPANY; and Plaintiff’s attorneys 
CHARLES R. PRATHER, ESQ., and SOFIA M. HIROSONAE, ESQ. 

  
 Victim: KALE KEPEKAIO GUMAPAC 
 
 
Madam Prosecutor: 
 
 This communication and complaint is provided to the office of the Prosecutor 

pursuant to the Hawaiian Kingdom’s accession to the International Criminal Court’s 

Rome Statute deposited with the Secretary-General of the United Nations on December 

10, 2012, and the Hawaiian Kingdom’s accession to the 1949 fourth Geneva Convention 

deposited with the Swiss Federal Council on January 14, 2013. Article 2, fourth Geneva 

Convention, provides: “The Convention shall also apply to all cases of partial or total 

occupation of the territory of a High Contracting Party, even if the said occupation meets 

with no armed resistance.”  

 Pursuant to the Rome Statute’s Article 8—War crimes, (1) the court shall have 

jurisdiction in respect of war crimes in particular when committed as part of a plan or 

policy or as part of a large-scale commission of such crimes. (2) For the purpose of this 

Statute, “war crimes” means: (a)(vi) willfully depriving a…protected person of the rights 

of fair and regular trial.  
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 Elements of the war crime of denying a fair trial include: 

1. The perpetrator deprived one or more persons of a fair 
and regular trial by denying judicial guarantees as 
defined, in particular, in the third and the fourth Geneva 
Conventions of 1949. 

2. Such person or persons were protected under one or 
more of the Geneva Conventions of 1949. 

3. The perpetrator was aware of the factual circumstances 
that established that protected status. 

4. The conduct took place in the context of and was 
associated with an [occupation of the territory of a High 
Contracting Party]. 

5. The perpetrator was aware of factual circumstances that 
established the existence of an [occupation of the 
territory of a High Contracting Party]. 

 
With respect to the last two elements listed for the war crime of denying a fair 

trial: 

1. There is no requirement for a legal evaluation by the 
perpetrator as to the existence of an [occupation of 
the territory of a High Contracting Party] or its 
character as international or non-international; 

2. In that context there is no requirement for awareness by 
the perpetrator of the facts that established the character 
of the [occupation of the territory of a High Contracting 
Party] as international or non-international; 

3. There is only a requirement for the awareness of the 
factual circumstances that established the existence 
of an [occupation of the territory of a High 
Contracting Party] that is implicit in the terms “took 
place in the context of and was associated with.” 

 

BACKGROUND 

I represent a client who has been deprived of a fair and regular trial in ejectment 

proceedings in the State of Hawai‘i Circuit Court of the Third Circuit.  The Circuit Court 
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of the Third Circuit is a United States court illegally constituted in the territory of the 

Hawaiian Kingdom. 

Unable to procure a treaty of cession from the Hawaiian Kingdom government 

acquiring the Hawaiian Islands as required by international law, Congress enacted a Joint 

Resolution To provide for annexing the Hawaiian Islands to the United States, which was 

signed into law by President McKinley on July 7, 1898 during the Spanish-American 

War (30 U.S. Stat. 750) as a war measure. Congressional laws have no extraterritorial 

effect and are confined to United States territory.  

The Hawaiian Kingdom came under military occupation on August 12, 1898 at 

the height of the Spanish-American War.  The occupation reinforced and supplied the 

troops that have been occupying the Spanish colonies of Guam and the Philippines since 

May 1, 1898.  Following the close of the Spanish-American War by the Treaty of Paris 

signed December 10, 1898 (30 U.S. Stat. 1754), U.S. troops remained in the Hawaiian 

Islands and continued its occupation to date in violation of international law. 

Article 6, 1863 Lieber Code, regulated U.S. troops during the occupation of the 

Hawaiian Islands in 1898 and mandated the Commander of U.S. troops to administer the 

laws of the occupied country, being the civil and penal laws of the Hawaiian Kingdom.   

Article 6 was superseded by Article 43, 1899 Hague Convention, II (32 U.S. Stat. 1803), 

and then superseded by Article 43, 1907 Hague Convention, IV (36 U.S. Stat. 2227).   

Article 43 of the 1907 Hague Convention, IV, reinforces the 1893 Lili‘uokalani 

assignment that mandates the President to administer the civil and penal laws of the 

Hawaiian Kingdom.  On August 12, 1949, the United States signed and ratified the (IV) 

Geneva Convention Relative to the Protection of Civilian Persons in Time of War of 12 

August 1949 (6 U.S.T. 3516, T.I.A.S No. 3365, 75 U.N.T.S. 287).  In July 1956, the U.S. 

Department of the Army published Field Manual 27-10—The Law of Land Warfare. 

According to the United States Supreme Court: 

 



International Criminal Court 
Office of the Prosecutor 
February 18, 2013 
Re: War Crimes 
Victim:  Kale Kepekaio Gumapac, a Hawaiian national 
Page	  4	  
	  
	  

“Neither the Constitution nor the laws passed in pursuance 
of it have any force in foreign territory unless in respect of 
our own citizens; and operations of the nation in such 
territory must be governed by treaties, international 
understandings and compacts, and the principles of 
international law.... [T]he court recognized, and in each of 
the cases cited [involving the exercise of the sovereign 
power of the United States] found, the warrant for its 
conclusion is not in the provisions of the Constitution, but 
in the law of nations”. United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304, 318 (1936). 

 
Illegally usurping Hawaiian sovereignty, President McKinley signed into United 

States law An Act To provide a government for the Territory of Hawai‘i on April 30, 

1900 (31 U.S. Stat. 141); and on March 18, 1959, President Eisenhower signed into 

United States law An Act To provide for the admission of the State of Hawai‘i into the 

Union (73 U.S. Stat. 4).  These laws not only have no extraterritorial effect, but stand in 

direct violation of the 1907 Hague Convention, IV, the 1949 Geneva Convention Relative 

to the Protection of Civilian Persons in Time of War, IV, and international law. 

 The aforementioned Acts of the U.S. Congress constitute a usurpation of 

sovereignty during occupation by the United States and is the basis of the court’s exercise 

of jurisdiction within the territory of the Hawaiian Kingdom. Id. Section 12.  Without a 

treaty of cession, whereby the Hawaiian Kingdom transferred the Hawaiian Islands to the 

United States, this congressional act is a usurpation of Hawaiian sovereignty and 

therefore a “war crime” committed under the heading of “usurpation of sovereignty 

during occupation.”  

 Since 1898, the United States methodically and pursuant to plan “Americanized” 

the Hawaiian Islands by denationalizing the occupants of the Hawaiian Kingdom. 

Through “Americanization” the national character of the Hawaiian Kingdom as an 

independent and sovereign State was eventually eradicated by assimilating Hawaiian 

nationals into the United States of America politically, culturally, socially, and 
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economically. This plan included mass migration of American colonists, economic 

domination, installation of puppet governments, purported de jure annexation, and the 

installation of military bases throughout the Hawaiian Islands.  As “Germanization in 

occupied territories” during the Second World War was a war crime, being Count III (J) 

of the Nuremburg Indictment, so is “Americanization.” 

Under An Act To amend title 18, United States Code, to carry out the 

international obligations of the United States under the Geneva Conventions to provide 

criminal penalties for certain war crimes (Public Law 104-192, 104th Congress), 

members of the United States Armed Forces and United States nationals situated within 

the territory of the Hawaiian Kingdom are liable to be prosecuted for the commission of 

war crimes by the United States Pacific Command, being the occupant of the Hawaiian 

Kingdom. Pursuant Title 18, United States Code, §2441(c)(1), a war crime is any conduct 

“defined as a grave breach in any of the international conventions signed at Geneva 12 

August 1949.” Article 147, Fourth Geneva Convention defines a grave breach, inter alia, 

as “willfully depriving a protected person of the rights of fair and regular trial.” §2441(a) 

provides “Whoever,…outside of the United States, commits a war crime, in any of the 

circumstances described in subsection (b), shall be fined under this title or imprisoned for 

life or any term of years, or both, and if death results to the victim, shall also be subject to 

the penalty of death.” Subsection (b) provides “The circumstances referred to in 

subsection (a) are that the person committing such war crime or the victim of such war 

crime is a member of the Armed Forces of the United States or a national of the United 

States (as defined in section 101 of the Immigration and Nationality Act). 

 Courts illegally constituted in the territory of another sovereign and independent 

state is an extension of this war crime. See Alwyn V. Freeman, “War Crimes by Enemy 

Nationals Administering Justice in Occupied Territory,” 41 Am. J. Int’l L. 579-610, 606 

(1947); and 15 Law Reports of Trials of War Criminals (United Nations War Crime 

Commission) 131 (1949).  Therefore, by extension, the Circuit Court of the Third Circuit 
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cannot be considered lawfully constituted and my client was willfully deprived his right 

to get a fair and regular trial after presenting clear and convincing evidence that the 

Hawaiian Kingdom continues to exist as an occupied state. 

 
STATEMENT OF FACTS 

My client is KALE KEPEKAIO GUMAPAC, a Hawaiian national (Exhibit “1”) 

and “protected person” under the fourth Geneva Convention acceded to by the Hawaiian 

Kingdom on February 14, 2013, who’s right to a fair trial is protected under Article 147 

of the fourth Geneva Convention. Ejectment proceedings on his property were instituted 

in the Circuit Court of the Third Circuit, Island of Hawai‘i (civil no. 11-1-0590), by 

DEUTSCHE BANK NATIONAL TRUST COMPANY, represented by CHARLES R. 

PRATHER, ESQ., and SOFIA M. HIROSONAE, ESQ. (Exhibit “2”).  

On January 13, 2012, a motion to dismiss was filed by my client providing 

evidence of the occupation of the Hawaiian Kingdom and that the court was illegally 

constituted (Exhibit “3”).  My client’s motion to dismiss was set for hearing on February 

14, 2012 and came before Circuit Court Judge GREG K. NAKAMURA (Exhibit “4”). 

Judge NAKAMURA denied my client’s motion to dismiss without cause.  

In these proceedings Judge NAKAMURA committed a war crime by willfully 

depriving my client, a protected person, of a fair and regular trial prescribed by the fourth 

Geneva Convention.  The Plaintiff, DEUTSCHE BANK NATIONAL TRUST 

COMPANY, represented by CHARLES R. PRATHER, ESQ., and SOFIA M. 

HIROSONAE, ESQ., were complicit in these proceedings and therefore committed a war 

crime as accessories. 

My client has been deprived of his right to a fair and regular trial by a court that 

stands in direct violation of the 1899 Hague Convention, IV, the 1949 Geneva 

Convention, IV, and international law.  An appropriate court is a Hawaiian Kingdom 

court or an Article II U.S. Federal Court, which is a military court established by the 
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President through executive order that would administer the civil and penal laws of the 

Hawaiian Kingdom under the international laws of occupation.  

By the pleadings and oral argument in this case, the aforementioned individuals 

cannot claim they were unaware of the factual circumstances that established the 

existence of the prolonged and illegal occupation of the Hawaiian Kingdom, and there is 

no requirement for a legal evaluation by these perpetrators as to the existence of the 

prolonged and illegal occupation of the Hawaiian Kingdom, only awareness of the factual 

circumstances. 

In the Trial of Friedrich Flick and Five Others, United States Military Tribunal, 

Nuremberg, 9 Law Reports of Trials of Law Criminals (United Nations War Crime 

Commission) 1, 19 (1949), the U.S. Military Tribunal stated:  

 
…responsibility of an individual for infractions of 
international law is not open to question. In dealing with  
property located outside his own State, he must be expected 
to ascertain and keep within the applicable law. Ignorance 
thereof will not excuse guilt but may mitigate 
punishment (emphasis added). 

 

Pursuant to Article 17 of the Rome Statute, the case is not being investigated or 

prosecuted by a State, which has jurisdiction over it; the case has not been investigated by 

a State, which has jurisdiction over it and has decided not to prosecute the persons 

concerned; and the persons concerned have not already been tried for conduct which is 

the subject of the complaint. Therefore, due to the unavailability of the Hawaiian 

Kingdom’s national judicial system or a military government established under the laws 

of occupation by the United States, my client is unable protect his rights as a protected 

person or to seek redress. 

  Accordingly, pursuant to Article 17(3) of the Rome Statute, I respectfully request 

the office of the Prosecutor, with all due speed, investigate the situation in order to 
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determine if the alleged perpetrators should be charged with the war crime specified 

above. 

 

Sincerely, 

 
 
 
 
 
 
Dexter K. Kaiama, Esq. 
 

 
 
 
 
 
enclosures 
 
 
cc: Office of the United Nations High Commissioner for Human Rights 
 Human Rights Council Branch-Complaint Procedure Unit 
 OHCHR- Palais Wilson 
 United Nations Office at Geneva 
 CH-1211 Geneva 10, Switzerland 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1”	  





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “2”	  













 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “3”	  



KALE KEPEKAIO GUMAPAC 
HC2 BOX 9607 
Keaau, HI 96749 
Phone no. (808) 896-7420 
 
DEFENDANT 
Pro se 
 

IN THE CIRUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

DEUTSCHE BANK NATIONAL TRUST 
COMPANY, AS TRUSTEE IN TRUST FOR THE 
BENEFIT OF THE CERTIFICATE HOLDERS 
FOR ARGENT SECURITIES INC., ASSET-
BACKED PASS-THROUGH CERTIFICATES, 
SERIES 2006-W2, 
 
                    Plaintiff, 
                     
 vs. 
 
DIANNE DEE GUMAPAC; KALE KEPEKAIO 
GUMAPAC; JOHN DOES 1-50; AND JANE 
DOES 1-50, 
                                                                        
                    Defendants. 
 
 
 
_________________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0590 
 
 

DEFENDANT KALE KEPEKAIO 
GUMAPAC’S MOTION TO DISMISS 
COMPLAINT PURSUANT TO HRCP 
12(B)(1); MEMORANDUM IN 
SUPPORT OF MOTION TO DISMISS; 
DECLARATION OF DEFENDANT; 
EXHIBITS “A-C”; NOTICE OF 
HEARING; CERTIFICATE OF 
SERVICE 
 
 
HEARING: 
 
DATE:    _________ 
TIME:     _________ 
JUDGE:  _________ 
 
 

  
DEFENDANT’S MOTION TO DISMISS COMPLAINT  

PURSUANT TO HRCP 12(B)(1) 
 

COMES NOW the Defendant KALE KEPEKAIO GUMAPAC, hereinafter 

DEFENDANT, in pro se, makes the following Motion to Dismiss Complaint for lack of 

subject matter jurisdiction, which can be raised at any time throughout the proceedings 

pursuant to Tamashiro v. State of Hawai`i, 112 Haw. 388, 398; 146 P.3d 103, 113 (2006), 

and a request for judicial notice of the enclosed exhibits attached to Defendant’s 

Declaration. 

DEFENDANT moves pursuant to Rule 12(b)(1) of the Hawaii Rules of Civil 

Procedure to dismiss Complaint for want of subject matter jurisdiction in that the suit 

would manifestly require the Court to act outside the constitutional limitations of its 
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judicial power, and unlawfully intrude upon, and in effect seize political control over two 

executive agreements entered into between President Grover Cleveland of the United 

States and Queen Lili`uokalani of the Hawaiian Kingdom. The first agreement is the 

Lili`uokalani assignment (January 17th 1893) that mandates the President to administer 

Hawaiian Kingdom law and the second is the Agreement of restoration (December 18th 

1893) that mandates the President to restore the Hawaiian Kingdom government and the 

Queen thereafter to grant amnesty to the insurgents. As is more fully shown in 

Defendant’s Brief in support of this dismissal motion, the Complaint attempts to have the 

Court act outside the confines of the judicial power and fails to give rise to any claim or 

issue over which the Court could constitutionally exercise subject matter jurisdiction 

without violating the Supremacy clause, in particular, the 1893 Executive Agreement and 

the precedence set in U.S. v. Belmont, 301 U.S. 324 (1937), U.S. v. Pink, 315 U.S. 203 

(1942), and American Insurance Association v. Garamendi, 539 U.S. 396 (2003) 

regarding executive agreements that do not require Senate ratification to have the force 

and effect of a treaty.  

WHEREFORE, Defendant respectfully prays that the foregoing motions to 

dismiss be inquired into and sustained, that the Complaint, to the extent that it is sought 

to be maintained against the Defendant, be dismissed for the reasons stated in these 

motions as well as in the more fully detailed statement of the facts, set forth with 

pertinent legal background and authority, in the simultaneously filed Brief of the 

DEFENDANT in support of the motion to dismiss.  

DATED: Keaau, Hawai‘i, January 13, 2012.  

 
 
 

__________________________ 
KALE KEPEKAIO GUMAPAC  
Defendant, pro se 



IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

DEUTSCHE BANK NATIONAL TRUST 
COMPANY, AS TRUSTEE IN TRUST FOR 
THE BENEFIT OF THE CERTIFICATE 
HOLDERS FOR ARGENT SECURITIES INC., 
ASSET-BACKED PASS-THROUGH 
CERTIFICATES, SERIES 2006-W2, 
 
                    Plaintiff, 
                     
 vs. 
 
DIANNE DEE GUMAPAC; KALE KEPEKAIO 
GUMAPAC; JOHN DOES 1-50; AND JANE 
DOES 1-50, 
                                                                                                                                               
                    Defendants. 
_______________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0590 
 
 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS 
 
 
 

  

 
MEMORANDUM IN SUPPORT OF MOTION 

  
I. NATURE OF THE PROCEEDING 

 Plaintiff DEUTSCHE BANK NATIONAL TRUST COMPANY (hereafter 

“PLAINTIFF”) filed a complaint in the Circuit Court of the Third Circuit against Defendant 

KALE KEPEKAIO GUMAPAC (hereafter “DEFENDANT”) for ejectment. DEFENDANT 

asserts that he is obligated to abide by the laws of the Hawaiian Kingdom, a sovereign and 

independent State, and so is PLAINTIFF. §6, Hawaiian Civil Code, Compiled Laws of the 

Hawaiian Kingdom (1884), provides: 

The laws are obligatory upon all persons, whether subjects of this kingdom, 
or citizens or subjects of any foreign State, while within the limits of this 
kingdom, except so far as exception is made by the laws of nations in respect to 
Ambassadors or others.  The property of all such persons, while such property is 
within the territorial jurisdiction of this kingdom, is also subject to the laws. 
(emphasis added) 
 
The PLAINTIFF cannot claim relief from the Circuit Court of the Third Circuit of the 

State of Hawai‘i because it lacks subject matter jurisdiction. An appropriate Court with subject 

matter jurisdiction are Courts of the Hawaiian Kingdom, not the State of Hawai‘i. The Compiled 

Laws of the Hawaiian Kingdom (1884) provides: 
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§870.  The Kingdom shall be divided into four judicial circuits, as at present 
constituted, that is to say:… The third circuit shall consist of the Island of 
Hawaii, whose seat of justice shall be at Hilo and Waimea. 
 
§880.  The respective Circuit Courts shall…also have power to partition real 
estate; to grant writs of ejectment and of possession. 
 
However, in light of the illegal overthrow of the Hawaiian Kingdom government by the 

United States and its failure to administer Hawaiian Kingdom law and restore the Hawaiian 

Kingdom government pursuant to two sole executive agreements entered into between President 

Cleveland and Queen Lili‘uokalani as are more fully explained hereafter, an Article II Court 

established under and by virtue of Article II of the U.S. Constitution in compliance with Article 

43, 1907 Hague Convention, IV (36 U.S. Stat. 2277). Article II Courts are Military Courts 

established by authority of the President,1 being Federal Courts, which were established as “the 

product of military occupation.” See Bederman, "Article II Courts," Mercer Law Review 44 

(1992-1993): 825-879, 826. According to United States Law and Practice Concerning Trials of 

War Criminals by Military Commissions, Military Government Courts and Military Tribunals, 3 

United Nations War Crimes Commission, Law Reports of Trials of War Criminals 103, 114 

(1948), military tribunals “are generally based upon the occupant’s customary and conventional 

duty to govern occupied territory and to maintain law and order.”2 

 
II. BURDEN ESTABLISHING SUBJECT MATTER 
 JURISDICTION RESTS WITH THE PLAINTIFF 

 
 In State of Hawai`i v. Lorenzo, 77 Haw. 219 (1994), the Defendant claimed to be a 

citizen of the Hawaiian Kingdom and that the State of Hawai`i courts did not have jurisdiction 

over him. In 1994, the case came before the Intermediate Court of Appeals (ICA) and Judge Heen 

delivered the decision. Judge Heen affirmed the lower court’s decision denying Lorenzo’s motion 

to dismiss, but explained that “Lorenzo [had] presented no factual (or legal) basis for concluding 

that the Kingdom exists as a state in accordance with recognized attributes of a state’s sovereign 

nature.” Id., 221. In other words, the reason Lorenzo’s argument failed was because he “did not 

meet his burden of proving his defense of lack of jurisdiction.” Id. In Nishitani v. Baker, 82 Haw. 

281, 289 (1996), however, the Court shifted that burden of proof not upon the Defendant, but 

                                                
1 These types of courts were established during the Mexican-American War, Civil War, Spanish-American War, and 
the Second World War, while U.S. troops occupied foreign countries and administered the laws of the these States. 
2 See Jecker v. Montgomery, 54 U.S. 498 (1851); Leitensdorfer v. Webb, 61 U.S. 176 (1857); Cross v. Harrison, 57 
U.S. 164 (1853); Mechanics' & Traders' Bank v. Union Bank, 89 U.S. 276 (1874); United States v. Reiter, 27 Federal 
Case 768 (1865); Burke v. Miltenberger, 86 U.S. 519 (1873); New Orleans v. Steamship Co., 87 U.S. 387 (1874); In re 
Vidal, 179 U.S. 126 (1900); Santiago v. Nogueras, 214 U.S. 260 (1909); Madsen v. Kinsella, 343 U.S. 341 (1952); 
Williamson v. Alldridge, 320 F. Supp. 840 (1970); Jacobs v. Froehlke, 334 F. Supp. 1107 (1971). 
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upon the Prosecution, whereby “proving jurisdiction thus clearly rests with the prosecution.” The 

Court explained, “although the prosecution had the burden of proving beyond a reasonable fact 

establishing jurisdiction, the defendant has the burden of proving facts in support of any 

defense…which would have precluded the court from exercising jurisdiction over the defendant 

(emphasis added).” Id.  

PLAINTIFF will be unable to meet such a burden of proving subject matter jurisdiction 

“beyond a reasonable fact” because of two executive agreements entered into between President 

Cleveland of the United States and Queen Lili`uokalani of the Hawaiian Kingdom, called the 

Lili`uokalani assignment (Exhibit “A” of Expert Memorandum of Dr. David Keanu Sai, Exhibit 

“1” of Defendant’s Declaration) of executive power and the Agreement of restoration (Exhibit 

“B” of Expert Memorandum of Dr. David Keanu Sai, Exhibit “1” of Defendant’s Declaration). 

Congress was apprised of the Lili‘uokalani assignment by Presidential Message, December 18, 

1893, See United States House of Representatives, 53d Cong., Executive Documents on Affairs 

in Hawaii: 1894-95, 443-465 (1895). Presidential Message, January 13, 1894, apprised Congress 

of the Agreement of restoration. See Id., 1241-1284. 

 
III. STANDARD OF REVIEW 

Rule 12(b)(1) of the HRCP reads as follows: 

(b) How presented. Every defense, in law or fact, to a claim for 
relief in any pleading, whether a claim, counterclaim, cross-
claim, or third-party claim, shall be asserted in the responsive 
pleading thereto if one is required, except that the following 
defenses may at the option of the pleader be made by motion: (1) 
lack of jurisdiction over the subject matter. 
 

 Jurisdictional issues, whether personal or subject matter, can be raised at any time and 

that subject matter jurisdiction may not be waived.  Wong v. Takushi, 83 Hawai`i 94, 98 (1996), 

see also State of Hawai`i v. Moniz, 69 Hawai`i 370, 372 (1987). In Tamashiro v. State of 

Hawai`i, 112 Haw. 388, 398; 146 P.3d 103, 113 (2006), the Hawai`i Supreme Court stated, “The 

lack of jurisdiction over the subject matter cannot be waived by the parties. If the parties do not 

raise the issue, a court sua sponte will, for unless jurisdiction of the court over the subject matter 

exists, any judgment rendered is invalid.”  

The U.S. Constitution provides that treaties, like acts of Congress, are considered the 

“supreme law” of the land; see U.S. Constitution Article VI (2), and Maiorano v. Baltimore & 
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Ohio R.R. Co., 213 U.S. 268, 272-73 (1909).  Also, Executive Agreements entered into by the 

President under his sole constitutional authority with foreign States are treaties that do not require 

ratification by the Senate or approval of Congress. See United States v. Belmont, 301 U.S. 324, 

326 (1937). Given that valid executive agreements are binding treaties, this Court should grant 

Defendant’s Motion to Dismiss in order to accomplish justice.  

 
IV. SUMMARY OF ARGUMENT 

DEFENDANT asserts that this Court lacks subject matter jurisdiction because of two 

executive agreements, the Lili`uokalani assignment (January 17, 1893) and the Agreement of 

restoration (December 18, 1893), that provides the legal and factual “basis for concluding that the 

Kingdom exists as a state in accordance with recognized attributes of a state’s sovereign nature.” 

See Lorenzo, at 221.  The State of Hawai`i’s claim to territorial jurisdiction under HRS 701-

106(1)(a) is in conflict with the 1893 Executive Agreements and the precedence in Belmont, U.S. 

v. Pink, 315 U.S. 203 (1942), and American Insurance Association v. Garamendi, 539 U.S. 396, 

(2003), where sole executive agreements preempt State law. 

Since the United States is a Federal government, States within the Federal Union are 

subject to the supremacy of Federal laws and treaties, in particular, executive agreements. U.S. 

constitution, article VI, clause 2, provides: “This Constitution, and the Laws of the United States 

which shall be made in pursuance thereof; and all treaties made, or which shall be made, under 

the authority of the United States, shall be the supreme law of the land; and the judges in every 

state shall be bound thereby, anything in the constitution or laws of any state to the contrary 

notwithstanding.”  The Supreme Court in Belmont stated that no state policy can be found to 

legally supersede an executive agreement between the federal government and a foreign country.  

The external powers of the U.S. government could be exercised without regard to State laws.  The 

Lili`uokalani assignment and the Agreement of restoration, being executive agreements, remains 

binding today upon the current President as the successor in office to President Grover Cleveland.  

Should the Court exercise subject matter jurisdiction it would stand in direct violation of Federal 

law, in particular, the Supremacy clause.  

 
V. ARGUMENT: CIRCUIT COURT OF THE THIRD CIRCUIT  

LACKS SUBJECT MATTER JURISDICTION 
 

 In State of Hawai`i v. Lee, 90 Haw. 130, 142; 976 P.2d 444, 456 (1999), the ICA stated, 

“it is an open legal question whether the ‘Kingdom of Hawai'i’ still exists.” This open legal 
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question has since not been conclusively answered pursuant to the ICA’s instructive exposition 

on determining whether or not the Hawaiian Kingdom continues to exist as a state. See Lorenzo 

and Baker. In Lorenzo, the ICA correctly cited attributes of a state’s sovereign nature to be “an 

entity that has a defined territory and a permanent population, under the control of its own 

government, and that engages in, or has the capacity to engage in, formal relations with other 

such entities.” See Lorenzo, at 221.  The ICA restated Klinghoffer v. S.N.C. Achille Lauro, 937 

F.2d 44, 47 (2d Cir. 1991), which drew from §201, Restatement (Third) Foreign Relations Law of 

the United States. The Restatement (Third) drew its definition of a state from Article I, 

Montevideo Convention (1933), which provided, “The state as a person of international law 

should possess the following qualifications: (a) a permanent population; (b) a defined territory; 

(c) government; and (d) capacity to enter into relations with the other states.” (49 U.S. Stat. 3097, 

3100). 

 The Hawaiian Kingdom had these attributes when Great Britain and France entered into a 

joint proclamation acknowledging and recognizing Hawai`i as an independent and sovereign 

State on November 28th 1843, and on July 6th 1844, United States Secretary of State John C. 

Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by President 

John Tyler. As a result of the United States’ recognition, the Hawaiian Kingdom entered 

extensive treaty and diplomatic relations with other states, to include the United States of 

America. 

 In the 21st century, an international tribunal and the Ninth Circuit Court of Appeals 

acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in the 19th 

century. In Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001), the Permanent Court of 

Arbitration in The Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as an 

independent State recognized as such by the United States of America, the United Kingdom, and 

various other States.” The 9th Circuit Court, in Kahawaiola`a v. Norton, 386 F.3rd 1271 (2004), 

also acknowledged the Hawaiian Kingdom’s status as “a co-equal sovereign alongside the United 

States;” and in Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005), the Court stated that, “in 1866, 

the Hawaiian Islands were still a sovereign kingdom.” 

 Having established the Hawaiian Kingdom’s internationally recognized status as an 

independent state in the 19th century, which met the standard of a state’s sovereign nature referred 

to in Lorenzo, the next question is whether or not the Hawaiian Kingdom status as a state was 

extinguished after its government was overthrown by U.S. troops on January 17th 1893.  As a 

subject of international law, statehood of the Hawaiian Kingdom can only be measured and 
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determined by the rules of international law and not the domestic laws of any State to include the 

United States and the Hawaiian Kingdom. According to Professor Crawford, “A State is not 

necessarily extinguished by substantial changes in territory, population or government, or even, in 

some cases, by a combination of all three.” See Crawford, The Creation of States in International 

Law 700 (2nd ed., 2006).  In particular, military “occupation does not extinguish the State pending 

a final settlement of the conflict. And, generally, the presumption—in practice a strong 

presumption—favours the continuity and disfavors the extinction of a an established State.” Id., 

701. Professor Wright, a renowned scholar in U.S. foreign relations law, states that, “international 

law distinguishes between a government and the state it governs.” See Wright, The Status of 

Germany and the Peace Proclamation, 46(2) American Journal of International Law 299-308, 307 

(April 1952). And a “state may continue to be regarded as such even though, due to insurrection 

or other difficulties, its internal affairs become anarchic for an extended period of time;” 

(Restatement (Third) Foreign Relations Law of the United States, Reporter’s Note 2, §201) and 

“Military occupation, whether during war or after an armistice, does not terminate statehood.” Id., 

Reporter’s Note 3.  Therefore, a sovereign State would continue to exist despite its government 

being overthrown by military force. Two contemporary examples illustrate this principle of 

international law, the overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein 

(Iraq) in 2003.  The former has been a recognized sovereign State since 1919, See Hudson, 

Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal of 

International Law 109-116, 110 (1935), and the latter since 1932, See Hudson, The Admission of 

Iraq to Membership in the League of Nations, 27 American Journal of International Law 133-138, 

133 (1933). Professor Dixon explains: 

If an entity ceases to possess any of the qualities of statehood…this does not 
mean that it ceases to be a state under international law. For example, the absence 
of an effective government in Afghanistan and Iraq following the intervention of 
the USA did not mean that there were no such states, and the same is true of 
Sudan where there still appears to be no entity governing the country effectively. 
Likewise, if a state is allegedly ‘extinguished’ through the illegal action of 
another state, it will remain a state in international law. See Dixon, Textbook on 
International Law 119 (6th ed., 2007). 
 

 After the Hawaiian Kingdom government was illegally overthrown, two executive 

agreements were entered into between President Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom in 1893.  The President entered into these executive 

agreements under his sole constitutional authority to represent the United States in foreign 

relations and the Congress cannot intervene without violating the separation of powers doctrine 

being an encroachment upon the executive power. The first agreement, called the Lili`uokalani 



 7 

assignment, (Exhibit “A” of Expert Memorandum of Dr. David Keanu Sai, Exhibit “3” of Dr. 

Sai’s Declaration, attached as Exhibit “1” of Defendant’s Declaration), assigned executive power 

to the United States President to administer Hawaiian Kingdom law and to investigate the 

overthrow of the Hawaiian government.  The second agreement, called the Restoration 

agreement, (Exhibit “B” of Expert Memorandum of Dr. David Keanu Sai, Exhibit “3” of Dr. 

Sai’s Declaration, attached as Exhibit “1” of Defendant’s Declaration), obligated the President of 

the United States to restore the Hawaiian government as it was prior to the landing of U.S. troops 

on January 16, 1893, and for the Queen, after the government was restored and the executive 

power returned, to grant full amnesty to those members and supporters of the provisional 

government who committed treason.  

 In Belmont, the U.S. Supreme Court affirmed that executive agreements entered into 

between the President and a sovereign nation does not require ratification from the U.S. Senate to 

have the force and effect of a treaty; and executive agreements bind successor Presidents for their 

faithful execution. In Garamendi, at 397, the Court stated, “Specifically, the President has 

authority to make ‘executive agreements’ with other countries, requiring no ratification by the 

Senate or approval by Congress.” According to Justice Douglas, in Pink, at 241, executive 

agreements “must be read not as self-contained technical documents, like a marine insurance 

contract or a bill of lading, but as characteristically delicate and elusive expressions of 

diplomacy.” 

 In Belmont, the Court concluded that under no circumstances could a state policy be 

found to legally supersede an agreement between the national government and a sovereign 

foreign power. The external powers of the U.S. government could be exercised without regard to 

state laws. The Court also stated, “Plainly, the external powers of the United States are to be 

exercised without regard to state laws or policies,” see Belmont, at 330, and  “[i]n respect of all 

international negotiations and compacts, and in respect of our foreign relations generally, state 

lines disappear. As to such purposes, the State of New York does not exist.” Id. In Pink, at 230, 

the Court reiterated, “It is, of course, true that even treaties with foreign nations will be carefully 

construed so as not to derogate from the authority and jurisdiction of the States of this nation 

unless clearly necessary to effectuate the national policy.... But state law must yield when it is 

inconsistent with, or impairs the policy or provisions of, a treaty or of an international compact or 

agreement.... Then, the power of a State to refuse enforcement of rights based on foreign law 

which runs counter to the public policy of the forum . . . must give way before the superior 

Federal policy evidenced by a treaty or international compact or agreement.”  
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  Both Belmont and Pink were reinforced by Garamendi, at 396, where the Court 

reiterated, that “valid executive agreements are fit to preempt state law, just as treaties are,” and 

that the preemptive power of an executive agreement derives from “the Constitution’s allocation 

of the foreign relations power to the National Government.” All three cases affirm that the 

Lili`uokalani Assignment and the Agreement of restoration preempts all laws and policies of the 

State of Hawai`i.  In Edgar v. Mite Corporation, 457 U.S. 624, 631 (1982), Justice White ruled, 

“A state statute is void to the extent that it actually conflicts with a valid federal statute; and ‘[a] 

conflict will be found 'where compliance with both federal and state regulations is a physical 

impossibility.’” 

 Since 1893, the United States government has violated the terms of its obligations under 

these executive agreements and in 1898 unilaterally annexed the Hawaiian Kingdom by enacting 

a congressional joint resolution justified as a military necessity during the Spanish-American 

War, and thereafter occupied Hawai`i.  After the President, by Presidential Message on January 

13, 1894, apprised the Congress of the Restoration agreement with Queen Lili’uokalani, both the 

House of Representatives3 and Senate4 took deliberate steps “warning the President against the 

employment of forces to restore the monarchy of Hawaii.” See Corwin, The President’s Control 

of Foreign Relations, 45 (1917). Senator Kyle’s resolution introduced on May 23, 1894 

specifically addresses the Agreement of restoration. The resolution was later revised by Senator 

Turpie and passed by the Senate on May 31, 1894. Senator Kyle’s resolution stated: 

 Resolved, That it be the sense of the Senate that the Government of the 
United States shall not use force for the purpose of restoring to the throne the 
deposed Queen of the Sandwich Islands or for the purpose of destroying the 
existing Government: that, the Provisional having been duly recognized, the 
highest international interests require that it shall pursue its own line of polity, 

                                                
3 House Resolution on the Hawaiian Islands, February 7, 1894: 
  
 “Resolved, First. That it is the sense of this House that the action of the United States minister in employing 
United States naval forces and illegally aiding in overthrowing the constitutional Government of the Hawaiian Islands 
in January, 1893, and in setting up in its place a Provisional Government not republican in form and in opposition to 
the will of a majority of the people, was contrary to the traditions of our Republic and the spirit of our Constitution, and 
should be condemned. Second. That we heartily approve the principle announced by the President of the United States 
that interference with the domestic affairs of an independent nation is contrary to the spirit of American institutions. 
And it is further the sense of this House that the annexation of the Hawaiian Islands to our country, or the assumption 
of a protectorate over them by our Government is uncalled for and inexpedient; that the people of that country should 
have their own line of policy, and that foreign intervention in the political affairs of the islands will not be regarded 
with indifference by the Government of the United States.” (U.S. Senate Resolution on Hawai‘i, 53 Cong., 2nd Sess., 
2000 (1894)). 
 
4 Senate Resolution on the Hawaiian Islands, May 31, 1894:  
 
 “Resolved, That of right it belongs wholly to the people of the Hawaiian Islands to establish and maintain 
their own form of government and domestic polity; that the United States ought in nowise to interfere therewith, and 
that any intervention in the political affairs of these islands by any other government will be regarded as an act 
unfriendly to the United States.” (U.S. House Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5499 (1894)). 
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and that intervention in the political affairs of these islands by other governments 
will be regarded as an act unfriendly to the Government of the United States. 
(U.S. Senate Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5127 (1894)) 

  
 Not only do these resolutions acknowledge the executive agreements between Queen 

Lili‘uokalani and President Cleveland, but also these resolutions violate the separation of powers 

doctrine whereby the President is the sole representative of the United States in foreign relations. 

“[C]ongressional resolutions on concrete incidents are encroachments upon the power of the 

Executive Department and are of no legal effect.” See Wright, The Control of American Foreign 

Relations 281 (1922).  

 On May 4, 1998, Representative Francis Newlands (D-Nevada) introduced House 

Resolution 259 to the House Committee on Foreign Affairs. Representative Robert Hitt (R-

Illinois) reported the Newlands Resolution out of Committee, and entered the House of 

Representatives for debate on May 17, 1998. Representative Thomas H. Ball (D-Texas) stated on 

June 15, 1898: 

 The annexation of Hawai‘i by joint resolution is unconstitutional, 
unnecessary, and unwise. If the first proposition be true, sworn to support the 
Constitution, we should inquire no further. I challenge not the advocates of 
Hawaiian annexation, but those who advocate annexation in the form now 
presented, to show warrant or authority in our organic law for such acquisition of 
territory. To do so will be not only to subvert the supreme law of the land but to 
strike down every precedent in our history. …Why, sir, the very presence of this 
measure here is the result of a deliberate attempt to do unlawfully that which can 
not be done lawfully. (55 Cong. 2nd Sess., 5975 (1898)) (Exhibit “C” of Expert 
Memorandum of Dr. David Keanu Sai, Exhibit “3” of Dr. Sai’s Declaration, 
attached as Exhibit “1” of Defendant’s Declaration). 
 
Over the constitutional objections, the House passed the measure and the Newlands 

Resolution entered the Senate on June 16, 1898. Senators as well objected to the measure on 

constitutional grounds. In particular, Senator Augustus Bacon (D-Georgia) stated on June 20, 

1898: 

 That a joint resolution for the annexation of foreign territory was 
necessarily and essentially the subject matter of a treaty, and that it could not be 
accomplished legally and constitutionally by a statute or joint resolution. If 
Hawaiÿi was to be annexed, it ought certainly to be annexed by a constitutional 
method; and if by a constitutional method it can not be annexed, no Senator 
ought to desire its annexation sufficiently to induce him to give his support to an 
unconstitutional measure.  
 …Now, a statute is this: A Statute is a rule of conduct laid down by the 
legislative department, which has its effect upon all of those within the 
jurisdiction. In other words, a statute passed by the Congress of the United States 
is obligatory upon every person who is a citizen of the United States or a resident 
therein. A statute can not go outside the jurisdiction of the United States and be 
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binding upon the subjects of another power. It takes the consent of the subjects of 
the other power, speaking or giving their consent through their duly authorized 
government, to be bound by a certain thing which is enacted in this country; and 
therein comes the necessity for a treaty.  
 What is it that the House of Representatives has done? …The friends of 
annexation, seeing that it was impossible to make the treaty in the manner 
pointed out by the Constitution, attempted then to nullify the provision in the 
Constitution by putting that treaty in the form of a statute, and here we have 
embodied the provisions of the treaty in the joint resolution which comes to us 
from the House. (Exhibit “D” of Expert Memorandum of Dr. David Keanu Sai, 
Exhibit “3” of Dr. Sai’s Declaration, attached as Exhibit “1” of Defendant’s 
Declaration). 
 

 Notwithstanding the constitutional objections, the Senate passed the resolution on July 6, 

1898, and President McKinley signed the joint resolution into law on July 7, 1898. Since 1900, 

the United States Congress has enacted additional legislation establishing a government in 1900 

for the Territory of Hawai`i (31 U.S. Stat. 141), and in 1959 transformed the Territory of Hawai`i 

into the State of Hawai`i (73 U.S. Stat. 4). According to Born, “American courts, commentators, 

and other authorities understood international law as imposing strict territorial limits on national 

assertions of legislative jurisdiction.”  See Born, International Civil Litigation in United States 

Courts 493 (3rd ed. 1996). In Rose v. Himely, 8 U.S. 241, 279 (1807), the Court illustrated this 

view by asserting, “that the legislation of every country is territorial.” In The Apollon, 22 U.S. 

362, 370 (1824), the Court stated that the “laws of no nation can justly extend beyond its own 

territory” for it would be “at variance with the independence and sovereignty of foreign nations,” 

Id., and in U.S. v. Belmont, 301 U.S. 324, 332 (1937), Justice Sutherland resounded, “our 

Constitution, laws and policies have no extraterritorial operation, unless in respect of our own 

citizens.”  Consistent with this view of non-extraterritoriality of legislation, acting Assistant 

Attorney General Douglas Kmiec opined: “It is…unclear which constitutional power Congress 

exercised when it acquired Hawaii by joint resolution.  Accordingly, it is doubtful that the 

acquisition of Hawaii can serve as an appropriate precedent for a congressional assertion of 

sovereignty over an extended territorial sea.” See Kmiec, Legal Issues Raised by Proposed 

���Presidential Proclamation to Extend the Territorial Sea, 12 Op. Off. Legal Counsel 238-263, 252 

(1988). 

 Because U.S. legislation has no extraterritorial force and effect, except over U.S. citizens, 

it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the executive 

agreements are prima facie evidence that the United States recognizes the sovereignty and legal 

order of the Hawaiian Kingdom despite the overthrow of its government. §207(a), Restatement 

(Third) Foreign Relations Law of the United States, provides that “A state acts through its 
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government, but the state is responsible for carrying out its obligation under international law 

regardless of the manner in which its constitution and laws allocate the responsibilities and 

functions of government, or of any constitutional or other internal rules or limitations.” And 

§115(b), Restatement (Third) Foreign Relations Law, provides that “although a subsequent act of 

Congress may supersede a rule of international law or an international agreement as domestic 

law, the United States remains bound by the rule or agreement internationally… Similarly, the 

United States remains bound internationally when a principle of international law or a provision 

in an agreement of the United States is not given effect because it is inconsistent with the 

Constitution.”   

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to restore the Hawaiian Kingdom government, but instead illegally occupied the 

Hawaiian Kingdom for military purposes on August 12, 1898 during the Spanish-American War, 

and has remained in the Hawaiian Islands ever since. See Sai, A Slippery Path Towards Hawaiian 

Indigeneity, 10 Journal of Law and Social Challenges 68-133 (Fall 2008). The failure to 

administer Hawaiian Kingdom law under the Lili`uokalani Assignment and then to reinstate the 

Hawaiian government under the Restoration agreement constitutes a breach of an international 

obligation, as defined by the Responsibility of States for Internationally Wrongful Acts, (see 

United Nations, Responsibility of States for International Wrongful Acts (2001), Article 12), and 

the breach of this international obligation by the U.S. has “a continuing character [that] extends 

over the entire period during which the act continues and remains not in conformity with the 

international obligation.” Id., Article 14(2). The extended lapse of time has not affected in the 

least the international obligation of the U.S. under the both executive agreements; despite over a 

century of non-compliance and prolonged occupation, and according to Wright, the President 

binds “himself and his successors in office by executive agreements.” See Wright, The Control of 

American Foreign Relations 235 (1922).  More importantly, the U.S. “may not rely on the 

provisions of its internal law as justification for failure to comply with its obligation.” See 

Responsibility of States, Article 31(1). 

 According to Professor Marek, “the legal order of the occupant is…strictly subject to the 

principle of effectiveness, while the legal order of the occupied State continues to exist 

notwithstanding the absence of effectiveness [e.g. no government]. …[Occupation] is thus the 

classical case in which the requirement of effectiveness as a condition of validity of a legal order 

is abandoned.” See Marek, Identity and Continuity of States in Public International Law (1968), 

102. Referring to the United States’ occupation of the Hawaiian Kingdom in his law journal 

article, Dumberry states: 
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the 1907 Hague Convention protects the international personality of the occupied 
State, even in the absence of effectiveness.  Furthermore, the legal order of the 
occupied State remains intact, although its effectiveness is greatly diminished by 
the fact of occupation.  As such, Article 43 of the 1907 Hague Convention IV 
provides for the co-existence of two distinct legal orders, that of the occupier and 
the occupied. See Dumberry, The Hawaiian Kingdom Arbitration Case and the 
Unsettled Question of the Hawaiian Kingdom’s Claim to Continue as an 
Independent State under International Law, 2(1) Chinese Journal of International 
Law 655-684 (2002). 
 

 In Belmont, Pink, and Garamendi, the Court gave effect to the express terms of an 

executive agreement that extinguishes all underlying claims of relief sought under State law. The 

Lili`uokalani assignment mandates the President to administer Hawaiian Kingdom law until the 

Hawaiian Kingdom government can be restored as mandated by the Agreement of restoration.  

Instead, the State of Hawai`i was established by an Act of Congress in 1959, which is an 

encroachment on the executive power of the President, and the recognized principle of the 

“exclusive power of the President as the sole organ of the federal government in the field of 

international relations,”  See United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936).  

The Lili`uokalani assignment and the Agreement of restoration are Federal matters under 

the exclusive authority of the President by virtue of Article II of the U.S. Constitution.  This court 

cannot exercise subject matter jurisdiction without violating Supremacy clause, notwithstanding 

the general principle that there is a presumption that State courts possess concurrent jurisdiction 

with Federal courts over Federal matters.  In Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473, 

478 (1981), the Court stated, “the presumption of concurrent jurisdiction can be rebutted by…a 

clear incompatibility between state court jurisdiction and federal interests.”  The Lili`uokalani 

assignment and the Agreement of restoration divests this Court from exercising subject matter 

jurisdiction over matters being exclusively Federal because the 1893 Executive Agreements binds 

the Federal government to administer Hawaiian Kingdom law and to restore the Hawaiian 

Kingdom government, notwithstanding a century long of non-compliance.  Therefore, the 

Lili`uokalani assignment and the Agreement of restoration, being executive agreements, 

expressly precludes this Court from exercising subject matter jurisdiction within the territorial 

dominion of the Hawaiian Kingdom, and consequently the presumption of concurrent jurisdiction 

over Federal matters is rebuttable because of a “clear incompatibility between state court 

jurisdiction and federal interests.” See Id. 

 Additional evidence of the Hawaiian Kingdom’s continuity as a state in accordance with 

recognized attributes of a state’s sovereign nature was the international arbitration case, Lance 

Larsen v. Hawaiian Kingdom, 119 International Law Reports 566 (2001), at the Permanent Court 
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of Arbitration, The Hague, Netherlands, whereby only states have access to international 

proceedings at the Permanent Court of Arbitration. See Bederman, David, & Hilbert, Kurt, 

“Arbitration—UNCITRAL Rules—justiciability and indispensable third parties—legal status of 

Hawaii” American Journal of International Law 95 (2001): 927; Dumberry, Patrick, “The 

Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian Kingdom’s 

Claim to Continue as an Independent State under International Law,” Chinese Journal of 

International Law 2(1)(2002): 65; Sai, David Keanu, “American Occupation of the Hawaiian 

State: A Century Gone Unchecked,” Hawaiian Journal of Law and Politics 1 (Summer 2004): 46; 

and Sai, David Keanu, “A Slippery Path towards Hawaiian Indigeneity: An Analysis and 

Comparison between Hawaiian State Sovereignty and Hawaiian Indigeneity and its Use and 

Practice in Hawai`i today,” Journal of Law and Social Challenges 10 (Fall 2008): 165. 

In the Twenty-sixth Legislature of the State of Hawai‘i (2011), Representative Mele 

Carroll introduced House Concurrent Resolution 107 “Establishing a Joint Legislative 

Investigating Committee to Investigate the Status of Two Executive Agreements entered into in 

1893 between the United States President Grover Cleveland and Queen Lili‘uokalani of the 

Hawaiian Kingdom, called the Lili‘uokalani Assignment and the Agreement of Restoration.” 

Representative Carroll stated that the purpose of House Concurrent Resolution 107 is to:  

ensure that we, as Legislators, who took an oath to support and defend not only 
the Constitution of the State of Hawai‘i, but also the Constitution of the United 
States, must be mindful of our fiduciary duty and obligation to conform to the 
Supremacy Clause of the United States Constitution. As Majority Whip for the 
House of Representatives of the State of Hawai‘i, it is my duty to bring the 
executive agreements to the attention of the Hawai‘i State Legislature and that 
the joint investigating committee have the powers necessary to receive all 
information for its final report to the Legislature. (See News Release—Office of 
Rep. Mele Carroll, March 14, 2011, http://MeleCarrol.wordpress.com) 
 

VI. REQUEST FOR JUDICIAL NOTICE 
 

Judicial notice is the act by which a court recognizes the existence and truth of certain 

facts that have a bearing on the case.  “All courts are bound to take judicial notice of the territorial 

extent of the jurisdiction exercised by the government, and that extent and boundaries of the 

territory under which they can exercise jurisdiction.” See 29 Am.Jur.2d Evidence, §83 (2008). 

“State and federal courts must judicially notice all treaties [executive agreements] of the United 

States.” Id., §123. “When considering a treaty [executive agreement], courts must take judicial 

notice of all facts connected therewith which may be necessary for its interpretation or 

enforcement, such as the historical data leading up to the making of the treaty [executive 

agreement].” Id., §126. Rule 201(d) of the Hawai‘i Rules of Evidence states that the Court is 
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mandated to “take judicial notice if requested by a party and supplied with the necessary 

information,” provided the Defendant supplies the Court with data consistent with the 

requirement of Rule 201(b). See Rule 201 Commentary, Hawai‘i Rules of Evidence, at 401.  

Exhibits “A,” “B,” “C,” and “D” of Expert Memorandum of Dr. David Keanu Sai 

attached as Exhibit “1” to Declaration of Defendant herein, are copies of official government 

publications. Exhibits “A” and “B” are copies made under the seal of the United States 

Department of State’s government printing office, 1895; and exhibits “C” and “D” are copies 

from the United States Congress government printing office, 1898. Exhibit “2” of Declaration of 

Defendant is a copy “A Study Prepared for the Committee on Foreign Relations United States 

Senate by the Congressional Research Service Library of Congress” from the United States 

government printing office, 2001. Exhibit “3” of Declaration of Defendant is a copy from the 

State of Hawai‘i House of Representatives, Twenty-sixth Legislature, 2011, which is an official 

government publication. Rule 902 of the Hawai‘i Rules of Evidence states that “extrinsic 

evidence of authenticity as a condition precedent to admissibility is not required with 

respect to …(5) Official publications.” According to 3 Wigmore (Evidence) §1684 (1904): 

In general, then, where an official printer is appointed, his printed copies of 
official documents are admissible. It is not necessary that the printer should be an 
officer in the strictest sense, nor that he should be exclusively concerned with 
official work; it is enough that he is appointed by the Executive to print official 
documents. As for authentication of his copies, it is enough that the copy 
offered purports to be printed by authority of the government; its 
genuineness is assumed without further evidence.  
 
In Flagstar Bank v. Kuilipule, civil no. 11-1-0387, this Court has already taken judicial 

notice of the exhibits herein, and pursuant to Myers v. Cohen, 67 Haw. 389, 688 P.2d 1145 

(1984), a circuit court can take judicial notice of pleadings, findings of fact and conclusions of 

law, and judgments contained in file in another case in the same circuit. DEFENDANT hereby 

formally requests this Court to take judicial notice pursuant to Rules 201(d) and 902(5), Hawai‘i 

Rules of Evidence, of the following: 

• Lili‘uokalani assignment, January 17, 1893, (Exhibit “A” of Expert Memorandum of 
Dr. David Keanu Sai attached as Exhibit “1” to Declaration of Defendant) 
comprising of an exchange of diplomatic notes acknowledging the assignment of 
executive power and conclusions of a Presidential investigation (United States House 
of Representatives, 53rd Congress, Executive Documents on Affairs in Hawaii: 1894-
95, (Government Printing Office, 443-464, 1895); 
 

• Agreement of restoration, December 18, 1893, (Exhibit “B” of Expert Memorandum 
of Dr. David Keanu Sai attached as Exhibit “1” to Declaration of Defendant) 
comprising an exchange of diplomatic notes that acknowledged negotiations and 
settlement of the illegal overthrow of the Hawaiian Kingdom government and its 
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restoration (United States House of Representatives, 53rd Congress, Executive 
Documents on Affairs in Hawaii: 1894-95, (Government Printing Office, 1269-1270; 
1283-1284, 1895); 
 

• Statements made on the floor of the House of Representatives by Representative 
Thomas Ball (Exhibit “C” of Expert Memorandum of Dr. David Keanu Sai attached 
as Exhibit “1” to Declaration of Defendant) are copies from the 55th Cong. 2nd Sess., 
5975-5976 (1898); 
 

• Statements made on the floor of the Senate by Senator Augustus Bacon (Exhibit “D” 
of Expert Memorandum of Dr. David Keanu Sai attached as Exhibit “1” to 
Declaration of Defendant) are copies from the 55th Cong., 2nd Sess., 6148-6150 
(1898). 

 
• “A Study Prepared for the Committee on Foreign Relations United States Senate by 

the Congressional Research Service Library of Congress” (Exhibit “2” to Declaration 
of Defendant) from the United States government printing office, 2001. 

 
• House Concurrent Resolution no. 107 (Exhibit “3” to Declaration of Defendant) is a 

copy from the State of Hawai‘i House of Representatives, Twenty-sixth Legislature, 
2011. 

 

VII. CONCLUSION 

The Lili`uokalani assignment and the Agreement of restoration, being executive 

agreements entered into under the sole authority of the President in foreign relations provides the 

factual and legal basis “for concluding that the Kingdom exists as a state in accordance with 

recognized attributes of a state’s sovereign nature,” Lorenzo, 221. As treaties, these executive 

agreements continue to remain binding upon the office of the President, and present irrefutable 

evidence that “the Sovereign Kingdom of Hawaii is currently recognized by the federal 

government,” as inquired by Judge O’Scannlain in United States v. Lorenzo (1992), and by Judge 

Heen in Lorenzo (1994). Therefore, this Court should dismiss this case because the Circuit Court 

of the Third Circuit of the State of Hawai‘i lacks subject matter jurisdiction over matters 

exclusively Federal, in particular, under the exclusive authority of the current President to 

faithfully discharge his duties under the 1893 executive agreements, being the successor in office 

to President Grover Cleveland.  

In event the Court grants or denies the instant Motion, DEFENDANT requests the Court 

to direct the prevailing party to draft proposed findings of fact and conclusions of law for the 

granting or denial of the DEFENDANT’S motion to dismiss under Rule 12(b)(1), Hawaii Rules 

of Civil Procedure. Pursuant to Rule 52, Hawaii Rules of Civil Procedure, the Court is requested 
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to direct the prevailing party to (a) submit proposed findings of fact and conclusions of laws and 

(b) a draft decision. 

Prior to rendering its final order, the Court is requested to ask the prevailing party to draft 

findings of fact, conclusions of law and a draft decision. This will provide a clear record in the 

event an appeal is filed.  

Dated: Keaau, Hawai‘i, January 13, 2012.  

 

 

     ________________________________ 
KALE KEPEKAIO GUMAPAC 
Defendant, pro se 



IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

DEUTSCHE BANK NATIONAL TRUST 
COMPANY, AS TRUSTEE IN TRUST FOR THE 
BENEFIT OF THE CERTIFICATE HOLDERS 
FOR ARGENT SECURITIES INC., ASSET-
BACKED PASS-THROUGH CERTIFICATES, 
SERIES 2006-W2, 
 
                    Plaintiff, 
                     
 vs. 
 
DIANNE DEE GUMAPAC; KALE KEPEKAIO 
GUMAPAC; JOHN DOES 1-50; AND JANE 
DOES 1-50, 
                                                                        
                    Defendants. 
_________________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0590 
 
 
DECLARATION OF KALE 
KEPEKAIO GUMAPAC; EXHIBITS 
“1-3” 
 
 
 

  

 
DECLARATION OF KALE KEPEKAIO GUMAPAC 

 
 I, KALE KEPEKAIO GUMAPAC, do hereby declare as follows: 

1. Attached to this Declaration as Exhibit “1” is a true and correct copy of the Declaration of 

Dr. Keanu Sai and exhibits attached thereto. 

2. Attached as Exhibit “2” is a true and correct copy of “A Study Prepared for the Committee 

on Foreign Relations United States Senate by the Congressional Research Service Library 

of Congress” (United States government printing office, 2001). 

3. Attached as Exhibit “3” is a true and correct copy of House Concurrent Resolution no. 107 

(House of Representatives, Twenty-Sixth Legislature, 2011, State of Hawai‘i). 

I, KALE KEPEKAIO GUMAPAC, DO DECLARE UNDER PENALTY OF LAW 

THAT THE FOREGOING IS TRUE AND CORRECT.  

Dated: Keaau, Hawai‘i, January 13, 2012. 

            
      ___________________________________ 

KALE KEPEKAIO GUMAPAC 
     Defendant, pro se 
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

DEUTSCHE BANK NATIONAL TRUST 
COMPANY, AS TRUSTEE IN TRUST FOR 
THE BENEFIT OF THE CERTIFICATE 
HOLDERS FOR ARGENT SECURITIES INC., 
ASSET-BACKED PASS-THROUGH 
CERTIFICATES, SERIES 2006-W2, 
 
                    Plaintiff, 
                     
 vs. 
 
DIANNE DEE GUMAPAC; KALE KEPEKAIO 
GUMAPAC; JOHN DOES 1-50; AND JANE 
DOES 1-50, 
                                                                        
                    Defendants. 
_______________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0590 
 
 
DECLARATION OF DAVID KEANU 
SAI, PH.D.; EXHIBITS “1-5” 
 
 
 

  

 
 

DECLARATION OF DAVID KEANU SAI, PH.D 
 
 I, DAVID KEANU SAI, declare under penalty that the following is true and correct: 

1. I have a Ph.D. in political science specializing in international relations, international law, U.S. 

constitutional law and Hawaiian constitutional law. My contact information is 47-605 Puapo’o Place, 

Kaneohe, Hawai’i, 96744, 808-383-6100 and e-mail address at keanu.sai@gmail.com. 

2. Attached herein as Exhibit “1” is a true and correct copy of my Ph.D. degree in Political Science. 

3. Attached herein as Exhibit “2” is a true and correct copy of my Curriculum Vitae verifying my 

qualifications to testify as an expert on such matters.  I have previously been qualified and testified as 

an expert witness, on matters referred to hereinabove, in the District Court of the Third Circuit. 

4. Attached herein as Exhibit “3” is a true and correct copy of my “Expert Memorandum on the Legal 

Continuity of the Hawaiian Kingdom as an Independent and Sovereign State (November 28, 2010).” 

5. Attached herein as Exhibit “A” of Exhibit “3” is a true and correct copy of the Lili`uokalani 

assignment through exchange of diplomatic notes, 53rd Congress, Executive Documents on Affairs in 

Hawaii: 1845-95, (Government Printing Office, U.S. State Department, 1895), p. 445-464. 
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6. Attached herein as Exhibit “B” of Exhibit “3” is a true and correct copy of the Agreement of 

restoration through exchange of diplomatic notes, 53rd Congress, Executive Documents on Affairs in 

Hawaii: 1845-95, (Government Printing Office, U.S. State Department, 1895), p. 1269-1284. 

7. Attached herein as Exhibit “C” of Exhibit “3” is a true and correct copy of statements made on the 

floor of the House of Representatives by Representative Thomas Ball, 55th Cong. 2nd Sess., 5975-

5976 (1898). 

8. Attached herein as Exhibit “D” of Exhibit “3” is a true and correct copy of statements made on the 

floor of the Senate by Senator Augustus Bacon, 55th Cong. 2nd Sess., 6148-6150. 

9. I am qualified and competent to testify as an expert witness in matters concerning my “Expert 

Memorandum on the Legal Continuity of the Hawaiian Kingdom as an Independent and Sovereign 

State (November 28, 2010)” attached herein as Exhibit “3.” 

10. My doctoral dissertation and law reviewed article published in the Journal of Law and Social 

Challenges, (San Francisco School of Law), Vol. 10 (Fall 2008), p. 68-133, centers on two executive 

agreements entered into between President Grover Cleveland of the United States and Queen 

Lili‘uokalani of the Hawaiian Kingdom. The first executive agreement was a temporary and 

conditional assignment of executive power to the President of the United States by Queen 

Lili‘uokalani under threat of war, and the second executive agreement was an agreement of 

restoration of the Hawaiian Kingdom government whereby the Queen thereafter would grant amnesty 

to the insurgents. 

11. On January 17, 1893, Queen Lili‘uokalani temporarily and conditionally assigned executive power 

she was constitutionally vested with under Article 31 of the Hawaiian constitution to the President of 

the United States under threat of war (attached herein as Exhibit “A” of Exhibit “3”, at 461), to wit: 

I, Liliuokalani, by the grace of God and under the constitution of the Hawaiian 
Kingdom, Queen, do hereby solemnly protest against any and all acts done against 
myself and the constitutional Government of the Hawaiian Kingdom by certain persons 
claiming to have established a provisional government of and for this Kingdom. 

That I yield to the superior force of the United States of America, whose minister 
plenipotentiary, His Excellency John L. Stevens, has caused United States troops to be 
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landed at Honolulu and declared that he would support the said provisional government. 
Now, to avoid any collision of armed forces and perhaps the loss of life, I do, under 

this protest, and impelled by said force, yield my authority until such time as the 
Government of the United States shall, upon the facts being presented to it, undo the 
action of its representatives and reinstate me in the authority which I claim as the 
constitutional sovereign of the Hawaiian Islands. 

 
12. It wasn’t until President Grover Cleveland was inaugurated on March 4, 1893, that the assignment 

was accepted and a Presidential investigation was initiated to investigate the overthrow of the 

Hawaiian Kingdom government. The acknowledgment of the assignment was noted in a dispatch of 

special instructions by Secretary of State Walter Gresham to newly commissioned Minister 

Plenipotentiary Albert Willis dated October 18, 1893, who was preparing to depart for the Hawaiian 

Kingdom after the investigation was completed (attached herein as Exhibit “A” of Exhibit “3”, 

Document no. 4, at 463-64), to wit:  

The Provisional Government was not established by the Hawaiian people, or with 
their consent or acquiescence, nor has it since existed with their consent. The Queen 
refused to surrender her powers to the Provisional Government until convinced that the 
minister of the United States had recognized it as the dc facto authority, and would 
support and defend it with the military force of the United States, and that resistance 
would precipitate a bloody conflict with that force. She was advised and assured by her 
ministers and by leaders of the movement for the overthrow of her government, that if 
she surrendered under protest her case would afterwards be fairly considered by the 
President of the United States. The Queen finally wisely yielded to the armed forces of 
the United States then quartered in Honolulu, relying upon the good faith and honor of 
the President, when informed of what had occurred, to undo the action of the minister and 
reinstate her and the authority which she claimed as the constitutional sovereign of the 
Hawaiian Islands. 

  
13. The Presidential investigation concluded that the Hawaiian government was to be restored, and in the 

same aforementioned dispatch to Minister Plenipotentiary Willis dated October 18, 1893, Secretary of 

State Gresham directed Willis (Id., at 464), to wit:  

On you arrival at Honolulu you will take advantage of an early opportunity to inform 
the Queen of this determination, making known to her the President’s sincere regret that 
the reprehensible conduct of the American minister and the unauthorized presence on 
land of a military force of the United States obliged her to surrender her sovereignty, for 
the time being, and rely on the justice of this Government to undo the flagrant 
wrong.            

You will, however, at the same time inform the Queen that, when reinstated, the 
President expects that she will pursue a magnanimous course by granting full amnesty to 
all who participated in the movement against her, including persons who are, or have 
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been, officially or otherwise, connected with the Provisional Government, depriving them 
of no right or privilege which they enjoyed before the so-called revolution.  All 
obligations created by the Provisional Government in due course of administration should 
be assumed.  

 
14. After nearly a month of negotiations with U.S. Minister Willis, Queen Lili‘uokalani agreed to the 

President’s conditions of restoration and on December 18, 1893, she signed the following declaration 

(attached herein as Exhibit “B” of Exhibit “3”, Document no. 16, at 1269-70), to wit: 

I, Liliuokalani, in recognition of the high sense of justice which has actuated the 
President of the United States, and desiring to put aside all feelings of personal hatred or 
revenge and to do what is best for all the people of these Islands, both native and foreign 
born, do hereby and herein solemnly declare and pledge myself that, if reinstated as the 
constitutional sovereign of the Hawaiian Islands, that I will immediately proclaim and 
declare, unconditionally and without reservation, to every person who directly or 
indirectly participated in the revolution of January 17, 1893, a full pardon and amnesty 
for their offenses, with restoration of all rights, privileges, and immunities under the 
constitution and the laws which have been made in pursuance thereof, and that I will 
forbid and prevent the adoption of any measures of proscription or punishment for what 
has been done in the past by those setting up or supporting the Provisional Government. I 
further solemnly agree to accept the restoration under the constitution existing at the time 
of said revolution and that I will abide by and fully execute that constitution with all the 
guaranties as to person and property therein contained. I furthermore solemnly pledge 
myself and my Government, if restored, to assume all the obligations created by the 
Provisional Government, in the proper course of administration, including all 
expenditures for military or police services, it being my purpose, if restored, to assume 
the Government precisely as it existed on the day when it was unlawfully overthrown 

 
15. On December 20, 1893, Minister Willis dispatched the signed declaration to the Secretary of State, 

and in a dispatch to Willis dated January 12, 1893, Gresham acknowledged the Queen’s declaration 

of acceptance of the conditions (Id., 1283-84), to wit: 

Your reports show that on further reflection the Queen gave her unqualified assent in 
writing to the conditions suggested, but that the Provisional Government refuses to 
acquiesce in the President’s decision. 

…In the mean time, while keeping the Department fully informed of the course of 
events, you will, until further notice, consider that your special instructions upon this 
subject have been fully complied with. 

 
16. These agreements between the President and the Queen are called sole-executive agreements, and 

according to the U.S. Supreme Court in United States v. Belmont, 301 U. S. 324 (1937), United States 

v. Pink, 315 U.S. 203 (1942), American Insurance Association v. Garamendi, 539 U.S. 396 (2003), 

sole executive agreements do not require ratification by the Senate or approval by Congress to have 
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the force and effect of a treaty. In American Insurance Association v. Garamendi, 539 U.S. 396, 398 

(2003), the U.S. Supreme Court stated, “valid executive agreements are fit to preempt state law, just 

as treaties are.” 

17. In U.S. v. Belmont, U.S. Attorney Lamar Hardy for Southern District of New York relied on a 1933 

sole-executive agreement between President Franklin D. Roosevelt and the Soviet Union’s People’s 

Commissar for Foreign Relations Maxim M. Litvinov, which is similar in form to the Lili‘uokalani 

assignment and the Agreement of restoration. The purpose of the executive agreement was that it was 

an assignment that released and assigned to the United States all amounts to which the Soviet 

Government was entitled to within the United States as the successor to former governments of 

Russia. 

18. Attached herein as Exhibit “4” is a true and correct copy of the amended Complaint (excepting 

Exhibits “1”, “2”, “4”, “5” and “6”), filed by United States Attorney Lamar Hardy in the United 

States District Court for the Southern District of New York on April 3, 1936. The amended 

Complaint has a transcription of the sole-executive agreement identified as Exhibit “3.” The 

transcription of the agreement is from the government publication of Foreign Relations of the United 

States, Diplomatic Papers, The Soviet Union: 1933-1939, (Government Printing Office, 1952), p. 35-

36, published under the Seal of U.S. Department of State.  

19. Attached herein as Exhibit “5” is a true and correct copy of the U.S.-Soviet sole-executive agreement 

from the government publication of Foreign Relations of the United States, Diplomatic Papers, The 

Soviet Union: 1933-1939, (Government Printing Office, 1952), p. 35-36. 

20. In similar fashion, the Lili‘uokalani assignment and the Agreement of restoration, being sole-

executive agreements as well, are also from the government publication of Foreign Relations of the 

United States. In both cases, the Hawaiian and Soviet executive agreements are published under the 

Seal of U.S. Department of State, and as such these copies are self-authenticating pursuant to Rule 

902(5) of the Hawai‘i Rules of Evidence. 
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 I DECLARE UNDER PENALTY OF PERJURY THAT THE FOLLOWING IS TRUE AND 

CORRECT. 

 DATED: Kane‘ohe, O‘ahu, Hawai‘i, January 13, 2012. 

 
 
 

 
 
David Keanu Sai 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1” 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “2” 



 
Curr iculum Vitae  

 
___________________________________________________________________ 
 

 
 

47-605 Puapo`o Place  
Kane`ohe, HI  96744 
Tel: (808) 383-6100  

anu@hawaii.edu 

 
 
DR. DAVID KEANU SAI, Ph.D. 
 
 
 
 
 
 
___________________________________________________________________________ 
 
 
EXPERTISE: 
 
International relations, state sovereignty, international laws of occupation, United States 
constitutional law, Hawaiian constitutional law, and Hawaiian land titles. 
 
 
ACADEMIC QUALIFICATIONS: 
 
Dec. 2008: Ph.D. in Political Science specializing in international law, state sovereignty, 

international laws of occupation, United States constitutional law, and 
Hawaiian constitutional law, University of Hawai`i, Manoa, H.I.  

• Doctoral dissertation titled, “American Occupation of the Hawaiian 
Kingdom: Beginning the Transition from Occupied to Restored 
State.” 

 
May 2004: M.A. in Political Science specializing in International Relations, University of 

Hawai’i, Manoa, H.I. 
 
May 1987: B.A. in Sociology, University of Hawai’i, Manoa, H.I. 
 
May 1984: A.A. in Pre-Business, New Mexico Military Institute, Roswell, N.M., U.S. 
 
May 1982: Diploma, Kamehameha Schools, Honolulu, H.I. 
 
 
TEACHING EXPERIENCE: 
 
Graduate Assistant (Political Science), University of Hawai`i at Manoa 
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• Fall 2004 – Spring 2005 
• Fall 2005 – Spring 2006 
• Fall 2006 – Spring 2007 

 
Fall 2011 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Windward Community College 

• Hawaiian Studies 255 (online course), Introduction to the Hawaiian Kingdom, 
Windward Community College 

 
Spring 2011 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Windward Community College 

• Hawaiian Studies 190-V, Hawaiian Land Tenure, University of Hawai`i Maui 
College 

 
Fall 2010 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

 
Spring 2010 

• Hawaiian Studies 297(WI), Introduction to the Hawaiian Kingdom, Kapi`olani 
Community College 

 
Fall 2009 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Kapi`olani Community College 

 
Spring 2009 

• Political Science 110, Introduction to Political Science, Kapi`olani Community 
College 

 
Spring 2007 

• Political Science 110 (3), Introduction to Political Science, University of Hawai`i at 
Manoa 

 
Fall 2006 

• Political Science 110 (6), Introduction to Political Science, University of Hawai`i at 
Manoa  

 
Spring 2006 

• Political Science 130 (2), Introduction to American Politics, University of Hawai`i at 
Manoa 
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Fall 2005 

• Anthropology, 699-399, Hawaiian Land Titles, co-taught with Ty Tengan, Assistant 
Professor, University of Hawai`i at Manoa 

• Political Science 130 (1), Introduction to American Politics, University of Hawai`i at 
Manoa 

 
Spring 2005 

• Anthropology 699, Introduction to the Hawaiian State, co-taught with Ty Tengan, 
Assistant Professor, University of Hawai`i at Manoa 

• Political Science 120 (1), Introduction to World Politics—Hawai`i’s View, University 
of Hawai`i at Manoa 

 
Fall 2004 

• Anthropology 699, Introduction to the Hawaiian State, co-taught with Ty Tengan, 
Assistant Professor, University of Hawai`i at Manoa 

• Political Science 120 (2), Introduction to World Politics—Hawai`i’s View, University 
of Hawai`i at Manoa 

 
Spring 2004 

• Anthropology 750D, Introduction to the Hawaiian State, University of Hawai`i at 
Manoa 

• Hawaiian Studies 301(2), Introduction to the Hawaiian State, co-taught with Kanalu 
Young, Associate Professor, University of Hawai`i at Manoa 

 
Fall 2003 

• Anthropology 699, Directed Reading on the Hawaiian State, co-taught with Ty 
Tengan, Assistant Professor, University of Hawai`i at Manoa 

 
Spring 2000 

• Ethnic Studies 221, The Hawaiians: A Critical Analysis, co-taught with Lynette Cruz, 
Ph.D. candidate, University of Hawai`i at Manoa 

 
 
PANELS AND PRESENTATIONS: 
 

• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kamehameha Investment 
Corporation, Keahou Hotel, Kona, Hawai`i. A presentation entitled “1893 Overthrow 
Settled by Executive Agreements,” March 18, 2011. 

 
• “1893 Overthrow Settled by Executive Agreements,” Native Hawaiian Education 

Association Conference, Windward Community College, March 18, 2011. 
 

• “The American Occupation of the Hawaiian Kingdom: Beginning the Transition from 
Occupied to Restored State.” Sustainability for Biological Engineers Lecture Series, 
University of Hawai`i at Manoa, Agricultural Science Bldg. 219, December 7, 2010. 
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• “1893 Cleveland-Lilu`uokalani Executive Agreements and their Impact Today.” 
Presentation at the Annual Convention of Hawaiian Civic Clubs, Sheraton Keauhou 
Bay Resort & Spa, Island of Hawai`i, November 9, 2010. 

 
• “The History of the Hawaiian Kingdom.” Presentation at the annual convention of the 

Victorian Society of Scholars, Kana`ina Bldg., Honolulu, October 28, 2010. 
 

• “Pu`a Foundation: E pu pa`akai kakou.” Joint presentation with Pu`a Foundation of an 
educational package and curriculum I authored for teaching Hawaiian history, 
Healing Our Spirit World, The Sixth Gathering, Hawai`i Convention Center, 
September 7, 2010. 

• “Evolution of Hawaiian land Titles and the Impact of the 1893 Executive 
Agreements.” Sponsored by the County of Maui, Real Property Tax Division, HGEA 
Bldg, Kahului, June 28, 2010. 

 
• “Evolution of Hawaiian land Titles and the Impact of the 1893 Executive 

Agreements.” Sponsored by the City & County of Honolulu, Real Property 
Assessment Division, Mission Memorial Auditorium, June 9, 2010. 

 
• “Hawai`i’s Legal and Political History.” Sponsored by Kokua A Puni Hawaiian 

Student Services, UH Manoa, Center for Hawaiian Studies, UHM, May 26, 2010. 
 

• “Ua Mau Ke Ea: Sovereignty Endured.” Joint presentation with Pu`a Foundation of 
an educational package and curriculum I authored for teaching Hawaiian history, 
Native Hawaiian Education Association Conference, Windward Community College, 
March 19, 2010. 

 
• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kamehameha Investment 

Corporation, Keahou Hotel, Kona, Hawai`i. A presentation entitled “Evolution of 
Hawaiian Land Titles and its Impact Today,” March 12, 2010. 

 
• “1893 Cleveland-Lili`uokalani Agreement of Restoration (Executive Agreement).” 

Sponsored by the Haloa Research Center, Baldwin High School Auditorium, February 
20, 2010. 

 
• “1893 Cleveland-Lili`uokalani Agreement of Restoration (Executive Agreement).” 

Sponsored by Kamehameha Schools’ Kula Hawai`i Teachers Professional 
Development, Kapalama Campus, Konia, January 4, 2010. 

 
• “The Legal and Political History of Hawai`i.” Sponsored by House Representative 

Karen Awana, National Conference of Native American State Legislators, State of 
Hawai`i Capital Bldg, November 16, 2009. 

 
• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by Hawaiian Studies, 

Ho`a and Ho`okahua (STEM), Maui Community College, Noi`i 12-A, November 2, 
2009. 
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• “The Legal and Political History of Hawai`i.” Presentation to the Hui Aloha `Aina 
Tuahine, Center for Hawaiian Studies, University of Hawai`i at Manoa, October 30, 
2009. 

 
• “The Legal and Political History of Hawai`i.” Presentation to Kahuewai Ola, Queen 

Lili`uokalani Center for Student Services, University of Hawai`i at Manoa, October 
23, 2009. 
 

• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by Kamehameha Schools 
Ka`iwakiloumoku Hawaiian Cultural Events Series, Ke`eliokalani Performing Arts 
Center, Kamehameha Schools Kapalama campus, October 21, 2009. 

• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by ASUH and Hawaiian 
Studies, Paliku Theatre, Windward Community College, September 10, 2009. 

 
• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kohana Center/Kamehameha 

Investment Corporation, Keauhou II Convention Center, Kona, Hawai`i. A 
presentation entitled “The Myth of Ceded Lands: A Legal Analysis,” March 13, 2009. 

 
• “American Occupation of the Hawaiian Kingdom: Beginning the Transition from 

Occupied to Restored State.” Briefing for Colonel James Herring, Army Staff Judge 
Advocate, 8th Theater Sustainment Command, and his staff officers, Wheeler AAF 
Courthouse, U.S. Army Pacific, Wahiawa, Hawai`i, February 25, 2009. 

 
• Ka Nalu: Towards a Hawaiian National Conciousness, Symposium of the Hawaiian 

Society of Law and Politics, University of Hawai`i at Manoa, Imin Conference Bldg 
(East West Center). Presented a portion of my doctoral dissertation entitled “The 
Myth of Ceded Lands: A Legal Analysis,” February 28, 2009. 

 
• Manifold Destiny: Disparate and Converging Forms of Political Analysis on Hawai`i 

Past and Present, International Studies Association Annual Conference, San 
Francisco, California, March 26, 2008. Presented a paper entitled “A Slippery Path 
Towards Hawaiian Indigeneity: An Analysis and Comparison between Hawaiian 
Nationality and Hawaiian Indigeneity and its Use and Practice in Hawai`i today,” 
March 26, 2008. 

 
• Mana Kupuna Lecture Series, University of Waikato, New Zealand. A presentation 

entitled “Legal and Political History of the Hawaiian Kingdom,” March 5, 2008. 
 

• Indigenous Politics Colloquium speaker series, Department of Political Science, 
University of Hawai`i at Manoa. Presented an analysis and comparison between 
Hawaiian State sovereignty and Hawaiian indigeneity and its use and practice in 
Hawai`i today,” January 30, 2007. 

 
• Conference at Northeastern Illinois University entitled Dialogue Under Occupation: 

The Discourse of Enactment, Transaction, Reaction and Resolution. Presented a paper 
on a panel entitled "Prolonged Occupation of the Hawaiian Kingdom," Chicago, 
Illinois, November 10, 2006. 
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• The 14th Biennial Asian/Pacific American Midwest Student Conference, “Refocusing 

Our Lens: Confronting Contemporary Issues of Globalization and Transnationalism.” 
Presented article “American Occupation of the Hawaiian State: A Century 
Unchecked” on Militarization Panel, Oberlin College, Ohio, February 18, 2006. 

 
• 2005 American Studies Association Annual Conference. Panelist on a roundtable 

discussion entitled, “The Case for Hawai`i's Independence from the United States - A 
Scholarly and Activist Roundtable Discussion,” with Keala Kelly and Professor 
Kehaulani Kauanui. Renaissance Hotel, Washington, D.C., November 4, 2005. 

 
• Kamehameha Schools 2005 Research Conference on Hawaiian Well-being, sponsored 

by the Kamehameha Schools Policy Analysis & Systems Evaluation (PACE). 
Presented article “Employing Appropriate Theory when Researching Hawaiian 
Kingdom Governance” with two other presenters, Malcolm Naea Chun and Dr. 
Noelani Goodyear-Kaopua. Radisson Prince Kuhio Hotel, Waikiki, October 22, 2005. 

 
• 1st Annual Symposium of the Hawaiian Society of Law & Politics showcasing the 

first edition of the Hawaiian Journal of Law & Politics (summer 2004). Presented 
article “American Occupation of the Hawaiian State: A Century Gone Unchecked,” 
with response panellists Professor John Wilson, Political Science, and Kanale 
Sadowski, 3rd year law student, Richardson School of Law. Imin International 
Conference Center, University of Hawai`i at Manoa, April 16, 2005. 

 
• “A Symposium on Practical Pluralism.” Sponsored by the Office of the Dean, William 

S. Richardson School of Law. Panelist with Professor Williamson Chang and Dr. 
Kekuni Blaisdell, University of Hawai`i at Manoa, Honolulu, April 16-17, 2004. 

 
• “Mohala A`e: Blooming Forth,” Native Hawaiian Education Association’s 5th Annual 

Conference. Presented a workshop entitled “Hawaiian Epistemology.” Windward 
Community College, Kane’ohe, March 23, 2004. 

 
• “First Annual 'Ahahui o Hawai`i Kukakuka: Perspectives on Federal Recognition.” 

Guest Speaker at a symposium concerning the Akaka Bill. Sponsored by the 'Ahahui 
o Hawai'i (organization of native Hawaiian law students), University of Hawai`i at 
Manoa Richardson School of Law, Honolulu, March 12, 2004. 

 
• “The Status of the Kingdom of Hawai`i.” A debate with Professor Didrick Castberg, 

University of Hawai`i at Hilo (Political Science), and moderator Professor Todd Belt 
University of Hawai`i at Hilo (Political Science).  Sponsored by the Political Science 
Club, University of Hawai`i at Hilo, Campus Center, March 11, 2004. 

 
• “The Political History of the Hawaiian Kingdom: Past and Present.” A presentation to 

the Hawai`i Island Association of Hawaiian Organizations, Queen Lili`uokalani 
Children’s Center, Hilo, February 13, 2004. 
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• “Globalization and the Asia-Pacific Region.” Panel with Dr. Noenoe Silva (Political 
Science). East-West Center Spring 2004 Core Course, Honolulu, February 4, 2004. 

 
• Televised symposium entitled, “Ceded Lands.” Other panelists included Professor Jon 

Van Dyke (Richardson School of Law) and Professor Lilikala Kame`eleihiwa (Center 
for Hawaiian Studies). Sponsored by the Office of Hawaiian Affairs, Wai’anae, 
August 2003. 

 
• “Hawai`i’s Road to International Recovery, II.” Sponsored by Kipuka, University of 

Hawai`i at Hilo, September 25, 2003.  
 

• “An Analysis of Tenancy, Title, and Landholding in Old Hawai‘i.” Sponsored by 
Kipuka, University of Hawai`i at Hilo, September 26, 2002. 

• “The Hawaiian Kingdom in Arbitration Proceedings at the Permanent Court of 
Arbitration, The Hague, Nethelrands.” A presentation at the 6th World Indigenous 
Peoples Conference on Education, Stoney Park, Morley, Alberta, Canada, August 6, 
2002. 

 
• "The Hawaiian Kingdom and the United States of America: A State to State 

Relationship." Reclaiming the Legacy, U.S. National Archives and Records 
Administration, University of San Francisco, May 4, 2002  

 
• “Hawai`i’s Road to International Recovery.” Sponsored by Kipuka, University of 

Hawai`i at Hilo, April 11, 2002. 
 

• “Hawai`i’s Road to International Recovery,” a presentation to the Officers Corps of 
the 25th Infantry Division, U.S. Army, Officer’s Club, Schofield Barracks, Wahiawa, 
February 2001.  

 
• “Lance Larsen vs. the Hawaiian Kingdom,” presentation to the Native Hawaiian Bar 

Association, quarterly meeting, Kana`ina Building, Honolulu, 2001. 
 

• “Hawaiian Political History,” Hawai`i Community College, Hilo, March 5, 2001.  
 

• “The History of the Hawaiian Kingdom,” A guest speaker at the Aloha March rally in 
Washington, D.C., August 12, 1998. 

 
• Symposium entitled, “Human Rights and the Hawaiian Kingdom on the occasion of 

the 50th anniversary of the Universal Declaration of Human Rights.” Other panelist 
included Francis Boyle (Professor of International Law, University of Illinois), 
Mililani Trask (Trustee, Office of Hawaiian Affairs), Richard Grass (Lakota Sioux 
Nation), and Ron Barnes (Tununak Traditional Elders Council, Alaska). University of 
Hawai`i at Hilo, April 16, 1998.  

 
• Symposium entitled, “Perfect Title Company: Scam or Restoration.” Sponsored by 

the Hawai`i Developers Council, Hawai`i Prince Hotel, Honolulu, August 1997. 
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PUBLICATIONS: 
 
Book, “Ua Mau Ke Ea—Sovereignty Endures: An Overview of the Political and Legal 
History of the Hawaiian Islands,” (Pu‘a Foundation, Honolulu, 2011), online at 
http://www.puafoundation.org/products/. 
 
Article, "1893 Cleveland-Lili`uokalani Executive Agreements." November 28, 2009, 
unpublished, online at http://www2.hawaii.edu/~anu/publications.html.  
 
Article, "Establishing an Acting Regency: A Countermeasure Necessitated to Preserve the 
Hawaiian State." November 28, 2009, unpublished, online at 
http://www2.hawaii.edu/~anu/publications.html.  
 
Book, “Land Titles in the Hawaiian Islands: From Origins to the Present (forthcoming).” 
Contract signed with University of Hawai`i Press, May 7, 2009. 
 
Article, “The Myth of Ceded Lands and the State’s Claim to Perfect Title.” Ka Wai Ola o 
OHA Newspaper, Office of Hawaiian Affairs, April 2009. 
 
Book, “American Occupation of the Hawaiian Kingdom: Beginning the Transition from 
Occupied to Restored State (forthcoming).” Contract signed with University of Hawai`i 
Press, February 13, 2009. 
 
Dissertation, “American Occupation of the Hawaiian Kingdom: Beginning the Transition 
from Occupied to Restored State,” University of Hawai`i at Manoa, Political Science, 
December 2008, online at http://www2.hawaii.edu/~anu/publications.html. 
 
Article, “A Slippery Path towards Hawaiian Indigeneity: An Analysis and Comparison 
between Hawaiian State Sovereignty and Hawaiian Indigeneity and its Use and Practice in 
Hawai`i Today,” Journal of Law and Social Challenges (San Francisco School of Law), Vol. 
10 (Fall 2008), online at http://www2.hawaii.edu/~anu/publications.html. 
 
Book Review for “Kahana: How the Land was Lost,” The Contemporary Pacific: A Journal 
of Island Affairs, Vol. 15, No. 1 (2005), online at 
http://www2.hawaii.edu/~anu/publications.html. 
 
Article, “Experts Validate Legitimacy of International Law Case.” Ka Wai Ola o OHA 
Newspaper, Office of Hawaiian Affairs, August 2004. 
 
“American Occupation of the Hawaiian State: A Century Unchecked,” Hawaiian Journal of 
Law and Politics, vol. 1 (Summer 2004), online journal at: 
http://www2.hawaii.edu/~hslp/journal.html. 
 
Article, “The Indian Commerce Clause sheds Light on Question of Federal Authority over 
Hawaiians,” Ka Wai Ola o OHA Newspaper, Office of Hawaiian Affairs, September 2003. 
 
Article, “Before Annexation: Sleight of Hand—Illusion of the Century.” Ka Wai Ola o OHA 
Newspaper, Office of Hawaiian Affairs, July 1998. 
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“Unpublished Short Essays” on line at http://hawaiiankingdom.org/info-nationals.shtml  

• “The Hawaiian Kingdom: A Constitutional Monarchy” 
• “The Relationship between the Hawaiian Kingdom and the United States” 
• “Revisiting the Fake Revolution of January 17, 1893” 
• “What does TWA Flight 800 and the Hawaiian Kingdom have in Common” 
• “American Migration to the Hawaiian Kingdom and the Push for State into the 

American Union” 
• “Hawaiian Nationality: Who Comprises the Hawaiian Citizenry?” 
• “The Vision of the acting Council of Regency” 

 
 
VIDEO/RADIO: 
 
Video: “Hawai`i and the Law of Occupation.” Lecture Series of the Kaleimaileali`i Hawaiian 
Civic Club, `Olelo Community Television, March 11, 2009. 
 
Video: “Title Insurance and Land Ownership in Hawai`i.” Lecture Series of the 
Kaleimaileali`i Hawaiian Civic Club, `Olelo Community Television, February 4, 2009. 
 
Video: “What are Ceded Lands?” Lecture Series of the Kaleimaileali`i Hawaiian Civic Club, 
`Olelo Community Television, December 22, 2009. 
 
Video: “Hawaiian Kingdom Law and Succession.” Lecture Series of the Kaleimaileali`i 
Hawaiian Civic Club, `Olelo Community Television, November 16, 2008. 
 
Video: “Kamehameha I: From Chiefly to British Governance.” Lecture Series of the 
Kaleimaileali`i Hawaiian Civic Club, `Olelo Community Television, July 23, 2008. 
 
Internet Radio: “The Gary Baumgarten Report News Talk Online: Hawai`i 'Kingdom' 
Proponent Makes Case For An Independent Hawai`i.” Guest on a daily talk internet radio 
show, http://garybaumgarten.blogspot.com/2008/04/hawaii-kingdom-proponent-makes-case-
for.html, April 11, 2008. 
 
Radio: “Talk Story with Uncle Charlie.” Guest on a weekly talk radio show. KNUI AM 900, 
Kahului, January 23, 2004. 
 
Radio: “Perspective.” Co-host with Keaumiki Akui for a weekly talk radio show concerning 
Hawaiian political history. KCCN AM 1420, Honolulu, 1999-2001. 
 
Video: “Hawaiian Kingdom Law a Presentation.” Na Maka o ka Aina, 1999.  
 
Video: Segments of Aloha Quest (six-hour broadcast), KFVE television, Honolulu, 
December 19, 1999. 

• “The Hawaiian Kingdom” 
• “What is a Hawaiian subject”  
• “Attempted Overthrow of 1893” 
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• “The Annexation that Never Was” 
• “Internal Laws of the United States” 
• “Supreme Courts and International Courts” 
• “U.S. Senate debate: Apology resolution, Oct. 1993” 

 
 
LEGAL EXPERIENCE: 
 
• Expert consultant and witness for Defence, Fukumitsu v. Fukumitsu (case no. 08-1-0843 

RAT) 
 
• Expert consultant and witness for Defence, Onewest Bank v. Tamanaha (case no. 3RC 

10-1-1306) 
 
• Pro se litigant in Complaint filed with the U.S. District Court for the District of 

Columbia, Sai v. Obama, Clinton, Gates, Willard and Lingle, June 1, 2010. 
http://hawaiiankingdom.org/sai-obama.shtml  

 
• Expert consultant for Petitioner Contested hearing, BLNR, Kale Gumapac v. OTEC, 

2010. 
 
• Expert consultant and witness for Defence, State of Hawai`i v. Larsen (case no. 3DTA 

08-03139) 
 
• Expert consultant for Defence, State of Hawai`i v. Kaulia (case no. 09-1-0352K) 
 
• Expert consultant and witness for Defence, State of Hawai`i v. Larsen (case no. 3DTC 

08-023156) 
 
• Expert consultant for Plaintiff, OHA vs. Housing and Community Development Corp. of 

Hawaii, (a.k.a. Ceded Land Case), October-December 2001. 
 
• Agent for the Hawaiian Kingdom in a Complaint filed with the United Nations Security 

Council concerning the U.S. illegal occupation of the Hawaiian Kingdom, July 5, 2001. 
http://hawaiiankingdom.org/united-nations.shtml  

 
• Agent for the Hawaiian Kingdom in the Lance Larsen vs. Hawaiian Kingdom arbitration 

at the Permanent Court of Arbitration, The Hague, Netherlands, November 1999-
September 2001, International Law Reports, Volume 119, pp. 566-598. 
http://www.AlohaQuest.com/arbitration/index.htm  

 
• Plaintiff for the Hawaiian Kingdom in a Complaint filed at the U.S. Supreme Court, 

August 4, 1998, Case No. M-26. 
 
• Plaintiff for the Hawaiian Kingdom in a Petition for Writ of Mandamus filed at the U.S. 

Supreme Court in November 17, 1997, Case No. 97-969. 
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MILITARY EXPERIENCE: 
 
Aug. 1994:   Honourably Discharged 
Dec. 1990: Diploma, U.S. Army Field Artillery Officer Advanced Course, Fort Sill, OK 
May 1990: Promoted to Captain (O-3) 
Apr. 1990: Diploma, U.S. Air Force Air Ground Operations School, Hurlbert Field, FL 
May 1987: Promoted to 1st Lieutenant (O-2) 
Sep. 1987: Diploma, U.S. Army Field Artillery Officer Basic Course, Fort Sill, OK 
Sep. 1984:  Assigned to 1st Battalion, 487th Field Artillery, Hawai`i Army National Guard, 

Honolulu, H.I. 
May 1984: Army Reserve Commission, 2nd Lieutenant (O-1), Early Commissioning 

Program (ECP) from the New Mexico Military Institute, Roswell, NM 
 
GENERAL DATA: 
 
Nationality:  Hawaiian/United States 
Born:  July 13, 1964, Honolulu, H.I. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “3” 



Dr. David Keanu Sai ,  Pol i t i ca l  Sc ient i s t           

47-605 Puapo`o Place  Kane`ohe, HI 96744  Phone: 808-383-6100  
E-Mail :  keanu.sai@gmail .com 

 

Expert Memorandum on the Legal Continuity of the Hawaiian 
Kingdom as an Independent and Sovereign State 

November 28th 2010 
 

 According to article I, Montevideo Convention (1933), “The state as a person of 

international law should possess the following qualifications: (a) a permanent population; (b) a 

defined territory; (c) government; and (d) capacity to enter into relations with the other states.”1  

 

Synopsis 

 The Hawaiian Kingdom had these attributes when Great Britain and France entered into a 

joint proclamation acknowledging and recognizing Hawai`i as an independent and sovereign 

State on November 28th 1843, and on July 6th 1844, United States Secretary of State John C. 

Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by 

President John Tyler.2 As a result of the United States’ recognition, the Hawaiian Kingdom 

entered into a Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849;3 Treaty of 

Commercial Reciprocity, Jan. 13th 1875;4 Postal Convention Concerning Money Orders, Sep. 11th 

1883;5 and a Supplementary Convention to the 1875 Treaty of Commercial Reciprocity, Dec. 6th 

1884.6 The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 18th 1875; 

Belgium, Oct. 4th 1862; Bremen, March 27th 1854; Denmark, Oct. 19th 1846; France, July 17th 

1839, March 26th 1846, Sep. 8th 1858; French Tahiti, Nov. 24th 1853; Germany, March 25th 1879; 

Great Britain, Nov. 13th 1836 and March 26th 1846; Great Britain’s New South Wales, March 10th 

                                                        
1 49 U.S. Stat. 3097, 3100. 
2 David Keanu Sai, American Occupation of the Hawaiian Kingdom: Beginning the Transition from Occupied to 
Restored State, Doctoral Dissertation, University of Hawai`i, Political Science (December 2008), 72; see also David 
Keanu Sai, A Slippery Path Towards Hawaiian Indigeneity, 10 Journal of Law and Social Challenges 74 (Fall 
2008). 
3 9 U.S. Stat. 977. 
4 19 U.S. Stat. 625. 
5 23 U.S. Stat. 736. 
6 25 U.S. Stat. 1399. 
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1874; Hamburg, Jan. 8th 1848); Italy, July 22nd 1863; Japan, Aug. 19th 1871, Jan. 28th 1886; 

Netherlands, Oct. 16th 1862; Portugal, May 5th 1882; Russia, June 19th 1869; Samoa, March 20th 

1887; Spain, Oct. 9th 1863; Sweden-Norway, April 5th 1855; and Switzerland, July 20th 1864.  

 

 In the 21st century, an international tribunal and the Ninth Circuit Court of Appeals 

acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in the 19th 

century. In Larsen v. Hawaiian Kingdom (2001), the Permanent Court of Arbitration in The 

Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as an independent State 

recognized as such by the United States of America, the United Kingdom, and various other 

States.”7 The 9th Circuit Court, in Kahawaiola`a v. Norton (2004), also acknowledged the 

Hawaiian Kingdom’s status as “a co-equal sovereign alongside the United States;”8 and in Doe v. 

Kamehameha (2005), the Court stated that, “in 1866, the Hawaiian Islands were still a sovereign 

kingdom.”9 

 

 Having established the Hawaiian Kingdom’s internationally recognized status as an 

independent state in the 19th century, the next question is whether or not the Hawaiian Kingdom 

status as a state was extinguished after its government was overthrown by U.S. troops on January 

17th 1893. As a subject of international law, statehood of the Hawaiian Kingdom can only be 

measured and determined by the rules of international law and not the domestic laws of any State 

to include the United States and the Hawaiian Kingdom. According to Professor Crawford, “A 

State is not necessarily extinguished by substantial changes in territory, population or 

government, or even, in some cases, by a combination of all three.”10 In particular, military 

“occupation does not extinguish the State pending a final settlement of the conflict. And, 

generally, the presumption—in practice a strong presumption—favours the continuity and 

disfavors the extinction of a an established State.”11 Professor Wright, a renowned scholar in 

U.S. foreign relations law, states that, “international law distinguishes between a government and 

                                                        
7 Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001). 
8 Kahawaiola`a v. Norton, 386 F.3rd 1271 (2004). 
9 Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005). 
10 James Crawford, The Creation of States in International Law, 2nd ed. (Oxford University Press, 2006), 700. 
11 Id., 701. 
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the state it governs.”12 And according to §201, Restatement (Third) Foreign Relations Law of the 

United States, “A state may continue to be regarded as such even though, due to insurrection or 

other difficulties, its internal affairs become anarchic for an extended period of time;”13 and 

“Military occupation, whether during war or after an armistice, does not terminate statehood.”14 

Therefore, a sovereign State would continue to exist despite its government being overthrown by 

military force. Two contemporary examples illustrate this principle of international law, the 

overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein (Iraq) in 2003. The 

former has been a recognized sovereign State since 1919,15 and the latter since 1932.16 Professor 

Dixon explains: 

  
 If an entity ceases to possess any of the qualities of statehood…this does 
not mean that it ceases to be a state under international law. For example, the 
absence of an effective government in Afghanistan and Iraq following the 
intervention of the USA did not mean that there were no such states, and the same 
is true of Sudan where there still appears to be no entity governing the country 
effectively. Likewise, if a state is allegedly ‘extinguished’ through the illegal 
action of another state, it will remain a state in international law.17 
 

 After the Hawaiian Kingdom government was illegally overthrown, two executive 

agreements were entered into between President Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom in 1893. The President entered into these executive 

agreements under his sole constitutional authority to represent the United States in foreign 

relations and the Congress cannot intervene without violating the separation of powers doctrine 

being an encroachment upon the executive power. The first agreement, called the Lili`uokalani 

assignment, (Exhibit A), assigned executive power to the United States President to administer 

Hawaiian Kingdom law and to investigate the overthrow of the Hawaiian government. The 

second agreement, called the Restoration agreement, (Exhibit B), obligated the President of the 

United States to restore the Hawaiian government as it was prior to the landing of U.S. troops on 
                                                        
12 Quincy Wright, The Status of Germany and the Peace Proclamation, 46(2) American Journal of International Law 
299-308, 307 (April 1952). 
13 Restatement (Third) Foreign Relations Law of the United States, Reporter’s Note 2, §201. 
14 Id., Reporter’s Note 3. 
15 Manley O. Hudson, Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal of 
International Law 109-116, 110 (1935). 
16 Manley O. Hudson, The Admission of Iraq to Membership in the League of Nations, 27 American Journal of 
International Law 133-138, 133 (1933). 
17 Martin Dixon, Textbook on International Law, 6th ed. (Oxford University Press, 2007), 119. 
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January 16th 1893, and for the Queen, after the government was restored and the executive power 

returned to grant full amnesty to those members and supporters of the provisional government 

who committed treason.  

 

First Executive Agreement—Lili`uokalani assignment 

On January 17th 1893, Queen Lili`uokalani, by explicit grant, “yielded” her executive 

power to the President of the U.S. to do an investigation of their diplomat and military troops 

who illegally landed on Hawaiian territory in violation of Hawai`i’s sovereignty. The Queen 

specifically stated,  

 
That I yield to the superior force of the United States of 

America whose Minister Plenipotentiary, His Excellency John L. 
Stevens, has caused United States troops to be landed at Honolulu 
and declared that he would support the said Provisional 
Government.  

 
Now to avoid any collision of armed forces, and perhaps 

the loss of life, I do this under protest, and impelled by said force 
yield my authority until such time as the Government of the United 
States shall, upon facts being presented to it, undo the action of its 
representative and reinstate me in the authority which I claim as 
the constitutional sovereign of the Hawaiian Islands.18  
 

The quintessential question is what “authority” did the Queen yield as the “constitutional 

sovereign’’? This authority is specifically stated in the Hawaiian constitution, which declares, 

“To the King [Queen] belongs the Executive power.” In Grieve v. Gulick (1883),19 Justice Austin 

of the Hawaiian Supreme Court stated that, “the Constitution declares [His Majesty] as the 

executive power of the Government,” which, according to the Indiana Supreme Court, “is the 

power to ‘execute’ the laws, that is, carry them into effect, as distinguished from the power to 

make the laws and the power to judge them.”20  

 

                                                        
18 United States House of Representatives, 53d Cong., Executive Documents on Affairs in Hawaii: 1894-95, 461 
[hereinafter Executive Documents.] (Exhibit A). 
19 5 Hawai`i 73, 76 (1883) 
20 Tucker v. State of Indiana, 218 Ind. 614, 35 N.E. 2d 270, 291 (1941). 
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President Cleveland acknowledged receipt of this conditional grant in March when he 

received the protest from the Queen through her attorney in fact, Paul Neumann, in Washington, 

D.C. This acceptance of the conditional grant of Hawaiian executive power to investigate is 

called the Lili`uokalani Assignment. In a report to the President after the investigation was 

completed, Secretary of State Gresham acknowledged the temporary transfer of the Queen’s 

executive power by stating, “The Government of Hawaii surrendered its authority under a threat 

of war, until such time only as the Government of the United States, upon the facts being 

presented to it, should reinstate the constitutional sovereign.”21 The President, in his message to 

Congress, also acknowledged the temporary transfer of executive power. Cleveland stated, the 

Queen “surrendered not to the provisional government, but to the United States. She surrendered 

not absolutely and permanently, but temporarily and conditionally until such time as the facts 

could be considered by the United States.”22 This was the first of two international agreements to 

have taken place through an exchange of diplomatic notes committing the President to the 

administration of Hawaiian Kingdom law while he investigated the overthrow of the Hawaiian 

government. The investigation concluded that U.S. Minister John Stevens with the illegal 

presence of U.S. troops bore the responsibility for the overthrow of the Hawaiian government. 

As a result, negotiations would ensue whereby a second agreement was sought by the United 

States to restore the Hawaiian Kingdom government. On the responsibility of State actors, 

Oppenheim states that “according to special circumstances and conditions the home State may be 

obliged to disown an act of its envoy, to apologize or express its regret for his behaviour, or to 

pay damages.”23 Therefore, on October 18th 1893, U.S. Secretary of State Walter Gresham 

directed U.S. Minister Plenipotentiary Albert Willis to initiate negotiations with Queen 

Lili`uokalani for settlement and restoration of the Hawaiian Kingdom government.  He stated to 

Willis, 

 
 On your arrival at Honolulu you will take advantage of an early 
opportunity to inform the Queen of…the President’s sincere regret that the 
reprehensible conduct of the American minister and the unauthorized presence on 
land of a military force of the United States obliged her to surrender her 

                                                        
21 Executive Documents, 462 (Exhibit A). 
22 Id., 457. 
23  Lassa Oppenheim, International Law: A Treatise, 3rd ed., ed. Ronald F. Roxburgh, Vol. II (London: Longmans 
Green and Co., 1921), 252. 
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sovereignty, for the time being, and rely on the justice of this Government to undo 
the flagrant wrong. 
 
 You will, however, at the same time inform the Queen that, when 
reinstated, the President expects that she will pursue a magnanimous course by 
granting full amnesty to all who participated in the movement against her, 
including persons who are, or have been, officially or otherwise, connected with 
the Provisional Government, depriving them of no right or privilege which they 
enjoyed before the so-called revolution. All obligations created by the Provisional 
Government in due course of administration should be assumed. 
 
 Having secured the Queen’s agreement to pursue this wise and humane 
policy, which it is believed you will speedily obtain, you will then advise the 
executive of the Provisional Government and his ministers of the President’s 
determination of the question which their action and that of the Queen devolved 
upon him, and that they are expected to promptly relinquish to her constitutional 
authority.24 

 
On November 13th 1893, Willis met with the Queen at the U.S. Legation in Honolulu, 

“who was informed that the President of the United States had important communications to 

make to her.”25 Willis explained to the Queen of the “President’s sincere regret that, through the 

unauthorized intervention of the United States, she had been obliged to surrender her 

sovereignty, and his hope that, with her consent and cooperation, the wrong done to her and to 

her people might be redressed.”26 In his message to the Congress, the President concluded that 

the “members of the provisional government and their supporters, though not entitled to extreme 

sympathy, have been led to their present predicament of revolt against the Government…by the 

indefensible encouragement and assistance of our diplomatic representative.”27 According to 

Wright, “statements of a decision on fact or policy, authorized by the President, must be accepted 

by foreign nations as the will of the United States.”28 Therefore, the Queen saw these conclusions 

by the President as representing the “will of the United States,” and according Oppenheim, 

Willis, who was the U.S. envoy accredited to the Hawaiian Kingdom, represented “his home 

State in the totality of its international relations,” and that he was “the mouthpiece of the head of 

                                                        
24 Executive Documents, 464 (Exhibit A). 
25 Executive Documents, 1242. 
26 Id. 
27 Executive Documents, 457 (Exhibit A). 
28 Quincy Wright, The Control of American Foreign Relations (New York: The Macmillan Company, 1922), 22. 
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his home State and its Foreign Secretary, as regards communications to be made to the State to 

which he is accredited.”29 

 

The President’s investigation also concluded that members of the provisional government 

and their supporters committed the crime of treason and therefore subject to the pains and 

penalties of treason under Hawaiian law. On this note, the Queen was then asked by Willis, 

“[s]hould you be restored to the throne, would you grant full amnesty as to life and property to 

all those persons who have been or who are now in the Provisional Government, or who have 

been instrumental in the overthrow of your government?”30 The Queen refused to grant amnesty 

and referenced Chapter VI, section 9 of the Penal Code, which states, “[w]hoever shall commit 

the crime of treason shall suffer the punishment of death and all his property shall be confiscated 

to the Government.” When asked again if she would reconsider, she responded, “[t]hese people 

were the cause of the revolution and the constitution of 1887. There will never be any peace 

while they are here. They must be sent out of the country, or punished, and their property 

confiscated.”31 In the government transcripts of this meeting, it states that the Queen called for 

beheading as punishment, but the Queen adamantly denied making such a statement. She later 

explained that beheading “is a form of punishment which has never been used in the Hawaiian 

Islands, either before or since the coming of foreigners.”32  

 

 In a follow-up dispatch to Willis, Gresham adamantly stated, “You will insist upon 

amnesty and recognition of obligations of the Provisional Government as essential conditions of 

restoration.”33 In another communication on December 3rd 1893, Gresham directed Willis to 

continue to negotiate with the Queen, and should she “refuse assent to the written conditions you 

will at once inform her that the President will cease interposition in her behalf.”34  Gresham 

acknowledged that the President had a duty to restore the constitutional government of the 

Islands, but it was dependent upon an unqualified agreement of the Queen to assume all 

                                                        
29 Oppenheim, International Law (3rd ed), 556. 
30 Executive Documents, 1242. 
31 Id.  
32  Lili‘uokalani, Hawai`i's Story by Hawai`i's Queen (Rutland: Charles E. Tuttle Co., Inc., 1964), 247. 
33 Executive Documents, 1191. 
34 Id. 
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administrative obligations incurred by the Provisional Government, and to grant full amnesty to 

those individuals instrumental in setting up or supporting the Provisional Government. He stated 

“The President feels that by our original interference and what followed we have incurred 

responsibilities to the whole Hawaiian community, and it would not be just to put one party at 

the mercy of the other.”35  Gresham also stated “Should the Queen ask whether, if she accedes to 

conditions, active steps will be taken by the United States to effect her restoration, or to maintain 

her authority thereafter, you will say that the President can not use force without the authority of 

Congress.”36  

 

Second Executive Agreement—Agreement of restoration 

On December 18th 1893, Willis was notified by the Queen’s assistant, Joseph Carter, that 

she was willing to spare their lives, not, however, their property, which, “should be confiscated 

to the Government, and they should not be permitted to remain in the Kingdom.”37 But later that 

day, the Queen sent a communication to Willis. She stated, 

  
Since I had the interview with you this morning I have given the most 

careful and conscientious thought as to my duty, and I now of my own free will 
give my conclusions. 

 
 I must not feel vengeful to any of my people. If I am restored by the 
United States I must forget myself and remember only my dear people and my 
country. I must forgive and forget the past, permitting no proscription or 
punishment of anyone, but trusting that all will hereafter work together in peace 
and friendship for the good and for the glory of our beautiful and once happy 
land. 
 
 Asking you to bear to the President and the Government he represents a 
message of gratitude from me and from my people, and promising, with God’s 
grace, to prove worthy of the confidence and friendship of your people.”38  
 

 An agreement between the two Heads of State had finally been made for settlement of the 

international dispute called the Restoration Agreement. Coincident with the agreement was the 

temporary and conditional assignment of executive power by the Queen to the President of the 

                                                        
35 Id. 
36 Id., 1192. 
37 Id., 1267. 
38 Id., 1269 (Exhibit B). 
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United States, and that the assignment and agreement to restore the Hawaiian government “did 

not, as in the case of treaties, as that term is used in the treaty-making clause of the Constitution 

(Art. II, § 2), require the advice and consent of the Senate.”39 Attached to the communication was 

the following pledge that was dispatched by Willis to Gresham on December 20th 1893.  

  
I, Liliuokalani, in recognition of the high sense of justice which has 

actuated the President of the United States, and desiring to put aside all feelings of 
personal hatred or revenge and to do what is best for all the people of these 
Islands, both native and foreign born, do hereby and herein solemnly declare and 
pledge myself that, if reinstated as the constitutional sovereign of the Hawaiian 
Islands, that I will immediately proclaim and declare, unconditionally and without 
reservation, to every person who directly or indirectly participated in the 
revolution of January 17, 1893, a full pardon and amnesty for their offenses, with 
restoration of all rights, privileges, and immunities under the constitution and the 
laws which have been made in pursuance thereof, and that I will forbid and 
prevent the adoption of any measures of proscription or punishment for what has 
been done in the past by those setting up or supporting the Provisional 
Government. I further solemnly agree to accept the restoration under the 
constitution existing at the time of said revolution and that I will abide by and 
fully execute that constitution with all the guaranties as to person and property 
therein contained. I furthermore solemnly pledge myself and my Government, if 
restored, to assume all the obligations created by the Provisional Government, in 
the proper course of administration, including all expenditures for military or 
police services, it being my purpose, if restored, to assume the Government 
precisely as it existed on the day when it was unlawfully overthrown. 40  

 
On the same day the Queen accepted the President’s conditions of restoration on 

December 18th 1893, the President delivered a message to Congress apprising them of the 

conclusion of his investigation and the pursuit of settlement with the Queen. He was not aware 

that the Queen accepted the conditions. This was clarified in a correspondence with Willis from 

Gresham on January 12th 1894, whereby the Queen’s acceptance of the President’s offer was 

acknowledged, and on the following day, these diplomatic correspondences were forwarded to 

the Congress by message of the President on January 13th 1893.  

Gresham stated, 

 
On the 18th ultimo the President sent a special message to Congress 

communicating copies of the Mr. Blount’s reports and the instructions given to 
                                                        
39 U.S. v. Belmont, 301 U.S. 324, 330 (1937). 
40 Executive Documents, 1269 (Exhibit B). 
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him and you. On the same day, answering a resolution of the House of 
Representatives, he sent copies of all correspondence since March 4, 1889, on the 
political affairs and relations of Hawaii, withholding, for sufficient reasons, only 
Mr. Stevens’ No. 70 of October 8, 1892, and your No. 3 of November 16, 1893. 
The President therein announced that the conditions of restoration suggested by 
him to the Queen had not proved acceptable to her, and that since the instructions 
sent to you to insist upon those conditions he had not learned that the Queen was 
willing to assent to them. The President thereupon submitted the subject to the 
more extended powers and wider discretion of Congress, adding the assurance 
that he would be gratified to cooperate in any legitimate plan which might be 
devised for a solution of the problem consistent with American honor, integrity, 
and morality. 

 
Your reports show that on further reflection the Queen gave her 

unqualified assent in writing to the conditions suggested, but that the Provisional 
Government refuses to acquiesce in the President’s decision.  

 
The matter now being in the hands of Congress the President will keep 

that body fully advised of the situation, and will lay before it from time to time 
the reports received from you, including your No. 3, heretofore withheld, and all 
instructions sent to you. In the meantime, while keeping the Department fully 
informed of the course of events, you will, until further notice, consider your 
special instructions upon this subject have been fully complied with.41 

 

Supremacy Clause, U.S. Constitution 

 Since the United States is a Federal government, States within the Federal Union are 

subject to the supremacy of Federal laws and treaties, in particular, executive agreements. Article 

VI, clause 2, of the U.S. constitution, provides: “This Constitution, and the Laws of the United 

States which shall be made in pursuance thereof; and all treaties made, or which shall be made, 

under the authority of the United States, shall be the supreme law of the land; and the judges in 

every state shall be bound thereby, anything in the constitution or laws of any state to the 

contrary notwithstanding.” This provision of the U.S. constitution is known as the Supremacy 

clause that binds every State of the federal union to faithfully observe. In United States v. 

Belmont (1937),42 the U.S. Supreme Court affirmed that executive agreements entered into 

between the President and a sovereign nation does not require ratification from the U.S. Senate 

to have the force and effect of a treaty; and executive agreements bind successor Presidents for 

                                                        
41 Executive Documents, 1283-1284 (Exhibit B). 
42 United States v. Belmont, 301 U. S. 324 (1937). 
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their faithful execution. Other landmark cases on executive agreements are United States v. Pink 

(1942)43 and American Insurance Association v. Garamendi (2003).44 In Garamendi, the Court 

stated, “Specifically, the President has authority to make ‘executive agreements’ with other 

countries, requiring no ratification by the Senate or approval by Congress.”45 According to 

Justice Douglas, U.S. v. Pink (1942), executive agreements “must be read not as self-contained 

technical documents, like a marine insurance contract or a bill of lading, but as characteristically 

delicate and elusive expressions of diplomacy.”46  

 

 The U.S. Supreme Court has held that under no circumstances could state law be found to 

legally supersede an agreement between the national government and a foreign country. The 

external powers of the federal government could be exercised without regard to the laws of any 

state within the union. In Belmont, the Court also stated, “Plainly, the external powers of the 

United States are to be exercised without regard to state laws or policies,”47 and  “[i]n respect of 

all international negotiations and compacts, and in respect of our foreign relations generally, 

state lines disappear.”48 In United States v. Pink (1942), the Court reiterated, “It is, of course, true 

that even treaties with foreign nations will be carefully construed so as not to derogate from the 

authority and jurisdiction of the States of this nation unless clearly necessary to effectuate the 

national policy.... But state law must yield when it is inconsistent with, or impairs the policy or 

provisions of, a treaty or of an international compact or agreement.... Then, the power of a State 

to refuse enforcement of rights based on foreign law which runs counter to the public policy of 

the forum . . . must give way before the superior Federal policy evidenced by a treaty or 

international compact or agreement.”49 Both Belmont and Pink were reinforced by American 

Insurance Association v. Garamendi (2003), where the Court reiterated, that “valid executive 

agreements are fit to preempt state law, just as treaties are,”50 and that the preemptive power of 

an executive agreement derives from “the Constitution’s allocation of the foreign relations power 

                                                        
43 United States v. Pink, 315 U.S. 203 (1942). 
44 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
45 Id., 397. 
46 U.S. v. Pink, 315 U.S. 203, 241 (1942). 
47 United States v. Belmont, 301 U. S. 324, 330 (1937). 
48 Id. 
49 United States v. Pink, 315 U.S. 203, 230 (1942). 
50 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
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to the National Government.”51 All three cases affirm that the Lili`uokalani assignment preempts 

all laws and policies of the State of Hawai`i. In Edgar v. Mite Corporation (1982), Justice White 

ruled, “A state statute is void to the extent that it actually conflicts with a valid federal statute; 

and ‘[a] conflict will be found 'where compliance with both federal and state regulations is a 

physical impossibility.’”52 

 

United States’ Violation of the Executive Agreements 

 Since 1893, the United States government has violated the terms of its obligations under 

these executive agreements and in 1898 unilaterally annexed the Hawaiian Kingdom by enacting 

a congressional joint resolution justified as a military necessity during the Spanish-American 

War, and thereafter occupied Hawai`i. After the President, by Presidential Message on January 

13th 1894, apprised the Congress of the Restoration agreement with Queen Lili’uokalani, both 

the House of Representatives53 and Senate54 took deliberate steps “warning the President against 

the employment of forces to restore the monarchy of Hawaii.”55 Senator Kyle’s resolution 

introduced on May 23rd 1894 specifically addresses the Agreement of restoration. The resolution 

                                                        
51 Id. 
52 Edgar v. Mite Corporation, 457 U.S. 624, 631 (1982). 
53 House Resolution on the Hawaiian Islands, February 7, 1894: 

 “Resolved, First. That it is the sense of this House that the action of the United States minister in 
employing United States naval forces and illegally aiding in overthrowing the constitutional Government of 
the Hawaiian Islands in January, 1893, and in setting up in its place a Provisional Government not 
republican in form and in opposition to the will of a majority of the people, was contrary to the traditions of 
our Republic and the spirit of our Constitution, and should be condemned. Second. That we heartily 
approve the principle announced by the President of the United States that interference with the domestic 
affairs of an independent nation is contrary to the spirit of American institutions. And it is further the sense 
of this House that the annexation of the Hawaiian Islands to our country, or the assumption of a 
protectorate over them by our Government is uncalled for and inexpedient; that the people of that country 
should have their own line of policy, and that foreign intervention in the political affairs of the islands will 
not be regarded with indifference by the Government of the United States.” (U.S. Senate Resolution on 
Hawai‘i, 53 Cong., 2nd Sess., 2000 (1894)). 

 
54 Senate Resolution on the Hawaiian Islands, May 31, 1894:  

 “Resolved, That of right it belongs wholly to the people of the Hawaiian Islands to establish and 
maintain their own form of government and domestic polity; that the United States ought in nowise to 
interfere therewith, and that any intervention in the political affairs of these islands by any other 
government will be regarded as an act unfriendly to the United States.” (U.S. House Resolution on Hawai‘i, 
53 Cong., 2nd Sess., 5499 (1894)). 

55 Edward Corwin, The President’s Control of Foreign Relations, (Princeton: Princeton University Press, 1917), 45 
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was later revised by Senator Turpie and passed by the Senate on May 31st 1894. Senator Kyle’s 

resolution stated: 

  
 Resolved, That it be the sense of the Senate that the 
Government of the United States shall not use force for the 
purpose of restoring to the throne the deposed Queen of the 
Sandwich Islands or for the purpose of destroying the existing 
Government: that, the Provisional having been duly recognized, 
the highest international interests require that it shall pursue its 
own line of polity, and that intervention in the political affairs of 
these islands by other governments will be regarded as an act 
unfriendly to the Government of the United States. (U.S. Senate 
Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5127 (1894)) 

   
 Not only do these resolutions acknowledge the executive agreements between Queen 

Lili‘uokalani and President Cleveland, but also these resolutions violate the separation of powers 

doctrine whereby the President is the sole representative of the United States in foreign relations.  

According to Professor Wright, “congressional resolutions on concrete incidents are 

encroachments upon the power of the Executive Department and are of no legal effect.”56  

 

On May 4th 1998, Representative Francis Newlands (D-Nevada) introduced House 

Resolution 259 to the House Committee on Foreign Affairs. Representative Robert Hitt (R-

Illinois) reported the Newlands Resolution out of Committee, and entered the House of 

Representatives for debate on May 17th 1998. Representative Thomas H. Ball (D-Texas) stated 

on June 15th 1898: 

  
 The annexation of Hawai‘i by joint resolution is 
unconstitutional, unnecessary, and unwise. If the first proposition 
be true, sworn to support the Constitution, we should inquire no 
further. I challenge not the advocates of Hawaiian annexation, but 
those who advocate annexation in the form now presented, to show 
warrant or authority in our organic law for such acquisition of 
territory. To do so will be not only to subvert the supreme law of 
the land but to strike down every precedent in our history. …Why, 
sir, the very presence of this measure here is the result of a 

                                                        
56 Quincy Wright, The Control of American Foreign Relations, (New York: The Macmillan Company, 1922), 281. 
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deliberate attempt to do unlawfully that which can not be done 
lawfully.57 

 
Over the constitutional objections, the House passed the measure and the Newlands 

Resolution entered the Senate on June 16, 1898. Senators as well objected to the measure on 

constitutional grounds. In particular, Senator Augustus Bacon (D-Georgia) stated on June 20th 

1898: 

 
 That a joint resolution for the annexation of foreign 
territory was necessarily and essentially the subject matter of a 
treaty, and that it could not be accomplished legally and 
constitutionally by a statute or joint resolution. If Hawaiÿi was to 
be annexed, it ought certainly to be annexed by a constitutional 
method; and if by a constitutional method it can not be annexed, no 
Senator ought to desire its annexation sufficiently to induce him to 
give his support to an unconstitutional measure.58  
 
 …Now, a statute is this: A Statute is a rule of conduct laid 
down by the legislative department, which has its effect upon all of 
those within the jurisdiction. In other words, a statute passed by the 
Congress of the United States is obligatory upon every person who 
is a citizen of the United States or a resident therein. A statute can 
not go outside the jurisdiction of the United States and be binding 
upon the subjects of another power. It takes the consent of the 
subjects of the other power, speaking or giving their consent 
through their duly authorized government, to be bound by a certain 
thing which is enacted in this country; and therein comes the 
necessity for a treaty.59 
 
 What is it that the House of Representatives has done? 
…The friends of annexation, seeing that it was impossible to make 
the treaty in the manner pointed out by the Constitution, attempted 
then to nullify the provision in the Constitution by putting that 
treaty in the form of a statute, and here we have embodied the 
provisions of the treaty in the joint resolution which comes to us 
from the House.60 

 

                                                        
57 United States Congress, 55th Cong., 2nd Session, 31 Congressional Record: 1898, 5975 (Exhibit C). 
58 Id., 6148 (Exhibit D). 
59 Id., 6150 (Exhibit D). 
60 Id. (Exhibit D). 
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 Notwithstanding the constitutional objections, the Senate passed the resolution on July 6th 

1898, and President McKinley signed the joint resolution into law on July 7th 1898. Since 1900, 

the United States Congress has enacted additional legislation establishing a government in 1900 

for the Territory of Hawai`i,61 and in 1959 transformed the Territory of Hawai`i into the State of 

Hawai`i.62 According to Born, “American courts, commentators, and other authorities understood 

international law as imposing strict territorial limits on national assertions of legislative 

jurisdiction.”63 In Rose v. Himely (1807),64 the Court illustrated this view by asserting, “that the 

legislation of every country is territorial.” In The Apollon (1824),65 the Court stated that the “laws 

of no nation can justly extend beyond its own territory” for it would be “at variance with the 

independence and sovereignty of foreign nations,”66 and in Belmont,67 Justice Sutherland 

resounded, “our Constitution, laws and policies have no extraterritorial operation, unless in 

respect of our own citizens.” Consistent with this view of non-extraterritoriality of legislation, 

acting Assistant Attorney General Douglas Kmiec opined “It is…unclear which constitutional 

power Congress exercised when it acquired Hawaii by joint resolution.  Accordingly, it is 

doubtful that the acquisition of Hawaii can serve as an appropriate precedent for a congressional 

assertion of sovereignty over an extended territorial sea.”68 

 

 Because U.S. legislation has no extraterritorial force and effect, except over U.S. citizens, 

it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the executive 

agreements are prima facie evidence that the United States recognizes the sovereignty and legal 

order of the Hawaiian Kingdom despite the overthrow of its government. In §207(a) of the 

Restatement (Third) Foreign Relations Law of the United States, provides that “A state acts 

through its government, but the state is responsible for carrying out its obligation under 

international law regardless of the manner in which its constitution and laws allocate the 

                                                        
61 31 U.S. Stat. 141 
62 73 U.S. Stat. 4 
63 Gary Born, International Civil Litigation in United States Courts, 3rd ed. (Den Hague, The Netherlands: Kluwer 
Law International, 1996), 493. 
64 Rose v. Himely, 8 U.S. 241, 279 (1807). 
65 The Apollon, 22 U.S. 362, 370 (1824). 
66 Id. 
67 U.S. v. Belmont, 301 U.S. 324, 332 (1937). 
68 Douglas Kmiec, Legal Issues Raised by Proposed ���Presidential Proclamation to Extend the Territorial Sea, 12 Op. 
Off. Legal Counsel 238-263, 252 (1988). 
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responsibilities and functions of government, or of any constitutional or other internal rules or 

limitations.” And §115(b), of the Restatement (Third) Foreign Relations Law, provides that 

“although a subsequent act of Congress may supersede a rule of international law or an 

international agreement as domestic law, the United States remains bound by the rule or 

agreement internationally… Similarly, the United States remains bound internationally when a 

principle of international law or a provision in an agreement of the United States is not given 

effect because it is inconsistent with the Constitution.”   

 

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to administer Hawaiian law and thereafter restore the Hawaiian Kingdom 

government, but instead illegally occupied the Hawaiian Kingdom for military purposes, and has 

remained in the Hawaiian Islands ever since. The failure to administer Hawaiian Kingdom law 

under the Lili`uokalani Assignment and then to reinstate the Hawaiian government under the 

Restoration agreement constitutes a breach of an international obligation, as defined by the 

Responsibility of States for Internationally Wrongful Acts,69 and the breach of this international 

obligation by the U.S. has “a continuing character [that] extends over the entire period during 

which the act continues and remains not in conformity with the international obligation.”70 The 

extended lapse of time has not affected in the least the international obligation of the U.S. under 

the both executive agreements; despite over a century of non-compliance and prolonged 

occupation, and according to Wright, the President binds “himself and his successors in office by 

executive agreements.”71 More importantly, the U.S. “may not rely on the provisions of its 

internal law as justification for failure to comply with its obligation.”72 

 

According to Professor Marek, “the legal order of the occupant is…strictly subject to the 

principle of effectiveness, while the legal order of the occupied State continues to exist 

notwithstanding the absence of effectiveness [e.g. no government]. …[Occupation] is thus the 

classical case in which the requirement of effectiveness as a condition of validity of a legal order 

                                                        
69  United Nations, “Responsibility of States for International Wrongful Acts” (2001), Article 12. 
70 Id., Article 14(2). 
71 Wright, 235. 
72 Responsibility of States, Article 31(1).  
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is abandoned.”73 Referring to the United States’ occupation of the Hawaiian Kingdom in his law 

journal article, Professor Dumberry states: 

  
the 1907 Hague Convention protects the international personality of the occupied 
State, even in the absence of effectiveness.  Furthermore, the legal order of the 
occupied State remains intact, although its effectiveness is greatly diminished by 
the fact of occupation.  As such, Article 43 of the 1907 Hague Convention IV 
provides for the co-existence of two distinct legal orders, that of the occupier and 
the occupied.74 

 

Conclusion 

 As a result of the President’s failure to establish a military government in the islands to 

administer Hawaiian law by virtue of the Lili`uokalani assignment (January 17th 1893) and the 

international laws of occupation, which was mandated under the 1863 Lieber Code, art. 6, G.O. 

100, A.G.O. 1863, and then superseded by the 1907 Hague Convention, IV, art. 43, all acts 

performed by the provisional government, the Republic of Hawai`i, the Territory of Hawai`i and 

the State of Hawai`i, on behalf of or concerning the Hawaiian Islands cannot be considered 

lawful. The only exceptions, according to the seminal Namibia case, are the registration of births, 

deaths and marriages.75 By estoppel, the United States cannot benefit from the violation of these 

executive agreements. 

All persons who reside or temporarily reside within Hawaiian territory are subject to its 

laws. §6, Hawaiian Civil Code, Compiled Laws of the Hawaiian Kingdom (1884), provides: 

 
The laws are obligatory upon all persons, whether subjects 

of this kingdom, or citizens or subjects of any foreign State, while 
within the limits of this kingdom, except so far as exception is 
made by the laws of nations in respect to Ambassadors or 
others.  The property of all such persons, while such property is 
within the territorial jurisdiction of this kingdom, is also subject to 
the laws. 
 

                                                        
73 Krystyna Marek, Identity and Continuity of State in Public International Law, (Geneve: Librairie Droz, 1968), 
102. 
74 Patrick Dumberry, The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
Kingdom’s Claim to Continue as an Independent State under International Law, 2(1) Chinese Journal of 
International Law 655-684 (2002).  
75 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, Advisory Opinion of June 21, 1971, ICJ Reports, 1971. 
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 It is my professional opinion that there is clear and overwhelming evidence that the 

Hawaiian Kingdom continues to exist as a state in accordance with recognized attributes of a 

state's sovereign nature, and that the Lili`uokalani assignment and the Agreement of restoration, 

being sole executive agreements, are prima facie evidence of the United States’ acknowledgment 

and continued recognition of the legal order of the Hawaiian Kingdom, being a recognized 

attribute of a state’s sovereign nature, notwithstanding the United States violation of these sole 

executive agreements for the past 118 years. 

 

 

  

 

David Keanu Sai, Ph.D. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A 





MESSAGE.

To the Senate and Honse 0/Representatives:
In my recent annual message to the Congress I briefly referred to

our relations with Hawaii and expressed the intention of transmit
ting further information on the subject when additional advices per
mitted.

Though I am not able now to report a definite change in the
actual situation, I am couvinced that the difficulties lately created
both here and in Hawaii and now standing in the way of a solution
through Executive action of the problem presented, render it proper,
and expedient, that the matter should be referred to the broader
authority and discretiou of Congress, with a full explanation of the
endeavor thus far made to deal with the emergency and a statement
of the considerations which have governed my action.

I suppose that right and justice should determine the path to be
foliowed in treating this subject. If national honesty is to be dis
regarded and a desire for territorial extension, or dissatisfaction with
a form of government not onr own, onght to regulate onr condnct,
I have entirely misapprehended the mission and character of our
Government and the behavior which the conscience of our people
demands of their public servants.

When the present Administration entered upon its duties the Sen
ate had under consideration a treaty providing for the annexation
of the Hawaiian Islands to the territory of the United States.
Surely under our Constitution and laws the enlargement of our lim
its is a manifestation of the highest attribute of sovereignty, and
if entered upon as an Executive act, all things relating to the trans
action should be clear and free from suspicion. Additional impor
tance attached to this particular treaty of at;mexation, because it
contemplated a departure from unbroken American tradition in pro
viding for -the addition to our territory of islands of the sea more
than two thousand miles removed from our nearest coast. .

These considerations might not of themselves call for interference
with the completion of a treaty entered upon by a previous Admin
istration. Bnt it appeared from the docnments accompanying the

445
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treaty when submitted to the Senate, that the ownership of Hawaii
was tendered to ns by a provisional government set up to succeed
the constitutional ruler of the islands, who had been dethroned,
and it did not appear that such provisional government had the
sanction of either popular revolution or suffrage. Two other
remarkable features of the transaction naturally attracted attention.
One was the extraordinary haste-not to say precipitancy-charac
terizing all the transactions connected with the treaty. It appeared
that a so-called Committee of Safety, ostensibly the source of the
revolt against the constitutional Government of Hawaii, was organ
ized on Saturday, the 14th day of January; that on Mouday, the 16th,
the United States forces were landed at Honolulu from a naval
vessel lying in its harbor; that on the 17th the scheme of a provi
sional government was perfected, and a proclamation naming its
officers was on the same day prepared and read at the Government
building; that immediately thereupon the United States Minister
recognized the provisional government thus created; that two days
afterwards, on the 19th day ofJanuary, commissioners representing
such government sailed for this country in a steamer especially
chartered for the occasion, arriving in San Francisco on the 28th
day ofJanuary, and in Washington on the 3d day of February; that
on the next day they had their first interview with the Secretary of
State, and another on the nth, when the treaty of annexation was
practically agreed upon, and that on the 14th it was formally con
cluded and on the 15th transmitted to the Senate. ThuE between
the initiation of the scheme for a provisional government·n Hawaii
on the 14th day of January and the submission to the Senate ofthe
treaty of annexation concluded with such government, the entire
interval was thirty-two days, fifteen of which were spent by the
Hawaiian Commissioners in their journey to Washington.

In the next place, upon the face of the papers submitted with
the treaty, it clearly appeared that there was open and undeter
mined an iSsue of fact of the most vital importance. The message
of the President accompanying the treaty declared that" the over
throw of the monarchy was not in any way promoted by this Gov
ernment," and in a letter to the President from the Secretary ofState,
also submitted to the Senate with the treaty, the following passage
occurs: "At the time the provisional government took possession of
the Government buildings no troops or officers of the United States
were present or took any part whatever in the proceedings. No
public recognition was accorded to the provisional government by
the United States Minister until after the Queen's abdication and
when they were in effective possession of the Government buildings,
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the archives, the treasury, the barracks, the police station, and all
the potential machinery of the Government." But a protest also
accompanied said treaty, signed by the Queen and her ministers at
the time she made way for the provisional government, which ex
plicitly stated that she yielded to the superior force of the United
States, whose Minister had caused United States troops to be landed
at Honolnln and declared that he would support such provisional
government.

The truth or falsity of this protest was surely of the first impor
tauce. If trne, nothing but the concealment of its truth could
induce our Government to negotiate with the semblance of a gov
ernment thus' created, nor conld a treaty resulting froin the acts
stated in the protest have been knowingl: deemed worthy of con
sideration by the Senate. Yet the tmth or falsity of the protest
had not been investigated.

I conceived it to be my duty therefore to withdraw the treaty
from the Senate for examination, and meanwhile to cause an accu
rate, full, and impartial investigation to be made of the facts attend
ing the subversion of the constitutional Governmeut of Hawaii,
and the installment in its place of the provisional government. I
selected for the work of investigation the Hon. James H. Blount, of
Georgia, whose service of eighteen years as a member of the House
of Representatives, and whose experience as chairman of the Com
mittee of Foreign Affairs in that body, and his consequent famili
arity with international topics, joined with his high character and
honorable reputation, seemed to render him peculiarly fitted for the
dutIes entrusted to him. His report detailing his action under the
instructions giveu to him and the conclusions derived from his in
vestigation accompany this message.

These conclusions do not rest for their acceptance entirely upon
Mr. Blount's honesty and ability as a man, nor upon his acumen
and impartiality as an investigator. They are accompanied by the
evidence upon which they are based, which evidence is also here
with transmitted, and from which it seems to me uo other deductious
could possibly be reached than those arrived at by the Commissioner.

The report with its accompanying proofs, and such other evidence
as is uow before th'e Congress or is herewith submitted, justifies in
my opinion the statement that when the President was led to submit
the treaty to the Senate with the declaration that" the overthrow
of the monarchy was not in any way promoted by this Govern
ment", aud when the Senate was induced to receive and discuss it
on that basis, both President and Senate were misled,

The attempt will not be made in this cOllllUunication to touch
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upon all the facts which throw light upon the progress and consum·
mation of this scheme of annexation. A very brief and imperfect
reference to the facts and evidence at hand will exhibit its character
and the incidents in which it had its birth.

It is unnecessary to set forth the reasons which in January, 1893,
led a considerable proportion of American and other foreign mer
cl1ants and traders residing at Honolulu to favor the annexation of
Hawaii to the United States. It is sufficient to note the fact and to
observe that the project was one which was zealonsly promoted by
the Minister representing the United States in that country. He
evidently had an ardent desire that it should become a fact accom
plished by his agency and during his miuistry, and was not incon
veniently scrupnlous afto the means employed to that end. On the
19th day of November, 1892, nearly two months before the first overt
act tendillg towards the subversion of the Hawaiian Government and
the attempted transfer of Hawaiian territory to the United States, he
addressed a long letter to the Secretary of State in which the case
for annexation was elaborately argued, on moral, political, and eco
nomical grounds. He refers to the loss to the Hawaiian sugar in
terests from the operation of the McKinley bill, and the tendency
to still fnrther depreciation of sugar property unless some positive
measure of relief is granted. He strongly inveighs against the ex
isting Hawaiian Goverument and emphatically declares for annexa,
tion. He says: "In truth the monarchy here is an absurd anachro
nism. It has nothing on which it logically or legitimately stands.
The feudal basis on which it once stood no longer existing, the mon
archy now is only an impediment to good government-an obstruc
tion to the prosperity and progress of the islands."

He further says: "As a crown colony of Great Britain or a Terri
tory of the United States the governm~nt modifications .could be

.made readily and good administration of the law secured. Destiny
and the vast fnture interests of the United States in the Pacific clearly
indicate who at no distant day must be responsible for the government
ofthese islands. Under a territorial government they could be as
easily governed as any ofthe existingTerritories ofthe United States. "
* * * "Hawaii has reached the parting of the ways. She must
now take the road which leads to Asia, or the other which outlets
her in America, gives her an American civilization, and binds her
to the care of American destiny. JI He also declares: "One of two
courses seems to me absolutely necessary to be followed, either bold
and vigorous measures for annexation or a !customs union,) an
ocean cable from the Californian coast to Honolnlu, Pearl Harbor
perpetually ceded to the United States, with an implied but not ex-
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pressly stipulated American protectorate over the islands. I believe
the fonner to bc the better, that which will pmve much the more
advautageous to the islands, and the cheapest and least embarrassing
in the end to the United States. If it was wise for the Unitcd States
throngh Secretary Marcy thirty-eight years ago to offer to expend
$roo,ooo to secnre a treaty of annexation, it certainly can not be
chimerical or unwise to expend $roo,ooo to secure annexation in the
near future. To-day the United States has five times the wealth she
possessed in 1854, and the reasons now existing for annexation are
much stronger than they were then. I cannot refrain from express
ing the opinion with emphasis that the golden hour is near at hand."

These declarations certainly show a disposition and condition of
mind, which may be usefully rccallcd when interpreting the signifi
cance of the Minister's conceded acts or when considering the prob
abilities of such conduct on his part as may not be admitted.

In this view it seems proper to also quote from a letter written by
the Minister to the Secretary of State on the 8th day of March, 1892,
nearly a year prior to the first step taken toward aunexation. After
stating the possibility that the existing Government of Hawaii might
be overturned by an orderly and peaceful revolution, Minister Stcvens
writes as follows: "Ordinarily in like circumstances, the rule seems
to be to limit the landing and mo·vement of United States forces in
foreign waters and dominion exclusively to the protection of the
United States legation and of the lives and property of American
citizens. But as the relations of the United States to Hawaii are
exceptional, and in former years the United States officials here
took somewhat exceptional action in circumstances of disorder, I
desire to know how far the present Minister and naval commander
may deviate from established international rules and precedcnts in
the contingencies indicated in the first part of this dispatch."

To a minister of this temper fnll of zeal for annexation there
seemed to arise in January, 1893, the precise opportunity for which
he was watchfully waiting-an opportunity which by timely" devia
tion from established international rules and precedents" might be
improved to snccessfully accomplish the great object in view; and
we are quite prepared for the exultant enthusiasm with which in a
letter to the State Department dated February 1, 1893, he declare.s :
"The Hawaiian pear is uow fully ripe and this is the goldcn h"ur
for the United States to pluck it."

As a further illustration of the activity of this diplomatic repre
sentative, attention is called to the fact that on·the day thc above
letter was· written, apparently unable longer to restrain his ardor.
he issued a proclamation whereby "in the name of the United

F R 94-.Al'P 11--29



450 HAWAIIAN ISLANDS.

States" he assumed the protection of the Hawaiian Islands and
declared that said action was "taken peuding and subject to nego
tiations at Washington." Of course this assumption of a protector
ate was promptly disavowed by onr Government, but the American
flag remained over the Government building at Honolnlu and the
forces remained au guard until April, and after Mr. Blonnt's arrival
on the scene, when both were removed.

A brief statemeut of the occurrences that led to the snbversion of
the constitntional Government of Hawaii in the interests of annexa
tion to the United States will exhibit the true complexion of that
transaction.

On Saturday, January 14, 1893, the Qneen of Hawaii, who had
been contemplating the proclamation of a new constitution, had, in
deference to the wishes and remonstrances of her cabinet, renounced
the project for the present at least. Taking this relinquished pnr
pose as a basis of action, citizens of Honoluln numbering from fifty
to one hnndred, mostly resident aliens, met in a private office and se
lected a so-called Committee of Safety, composed of thirteen persons,
seven of whom were foreign snbjects, and consisted of five Ameri
cans, one Englishman, and one German. This committee, though
its designs were not revealed, had in view nothing less than annex
ation to the United States, and between Saturday, the 14th, and the
following Mouday, the 16th of January-though exactly what action
was taken may not be clearly disclosed-they were certainly in com
mnnication with the United States Minister. On Monday moming
the Queen and her cabinet made publi" proclamation, with a notice
which was specially served upon the representatives of all foreign
governments, that any chauges in the constitution would be sought
only in the methods provided by that instrument. Nevertheless, at
the call and under the auspices of the Committee of Safety, a mass
meeting of citizeus was held on that day to protest against the
Queen's alleged illegal and unlawful proceedings and pnrposes.
Fven at this meeting the Committee of Safety contiuued to disguise
their real purpose and contented themselves with procuring the
passage of a resolution denouncing the Queen and empowering the
committee to devise ways and means II to secure the permanent main
tenance of law and order and the protection of life, liberty, and prop
erty in Hawaii." This meeting adjourned between three and four
o'clock in the afternoon. On the same day, and immediately after
snch adjournment, the committee, unwilling to take further steps
without the cooperatiou of the United States Minister, addressed
him a note representing that the public safety was menaced and
that lives and property were in danger, and concluded as follows:
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"\Ve are unable to protect ourselves without aid, and thereJorc pray
for the protection of the United States forces." Whatever may be
thought of the other coutents of this note, the absolute truth of this
latter statement is incontestable. 'When the note was written and
delivered, the committee, so far as it appears, had neither a man
nor a gun at their command, and after its delivery they became
so panic-stricken at their position that they sent some of their
nnmber to interview the Minister and reqnest him not to land the
United States forces till the uext morning. But he replied that
the troops had been ordered, and whether the committee were
ready or not the landing should take place. And so it happened
that on the 16th day of Jannary, 1893, between four and five o'clock
in the afternoon, a detachment of mariues from the United States
steamer Boston, with two pieces of artillery, landed at Honolulu.
The men, upwards of 160 in all, were supplied with double car
tridge belts filled with ammunition and with haversack'!; and can
teens, and were accompanied by a hospital corps with stretchers and
medical supplies. This military demonstration upon the soil of
Honoluln was of itself an act of war, unless made either with the
consent of the Government of Hawaii or for the bona fide purpose of
protecting the imperilled lives and property of citizens of the
United States. But there is no pretense of any such consent on
the part of the Governmeut of the Queen, which at that time was
undisputed and was both the de facto and the de i""e government.
In point of fact the existing government instead of requesting the
presence of an armed force protested against it. There is as .little
basis for the pretense that such fOlces were landed for the security
of American life and property. If so, they would have been sta
tioned in the vicinity of such property and so as to protect it, instead
of at a distance and so as to command the Hawaiian Government
bnilding and palace. Admiral Skerrett, the officer iu command of
our naval force on the Pacific station, has frankly stated that in
his opinion the location of thc troops was inadvisable if they were
landed for the protection of American citizens whose residences
and places of bnsiuess, as well as the legation and consulate, were
in a distant part of the city, but the location selected was a wise one
if the forces were landed for the purpose of snpporting the provi
sional government. If any peril to life and property calling for any
snch martial array had existed, Great Britain and other foreign pow
ers interested would not have been behind the United States in
activity to protect their citizens. But they made no sign in that
direction. When these armed men were landed, the ci ty of Honol ulu
was in its customary orderly and peaceful condition. There was no
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symptom of riot or disturbance in any qnarter. Men, women, and
children were about the streets as usual, and nothing varied the
ordinary routine or disturbed the ordinary tranquillity, except the
landing of the Boston's mariues and their march through the town
to the quarters assigned them. Indeed, the fact that after having
called for the landing of the United States forces on the plea of
danger to life and property the Committee of Safety themselves
requested the Minister to postpone action, exposed the untruthful
ness of their representations of present peril to life and property.
The peril they saw was an anticipation growing out of guilty inten
tions on their 'part and something which, though not then existing,
they knew would eertainly follow their attempt to overthrow the
Governmen t of the Qneen without the aid of the United States forces.

Thus it appears that Hawaii was taken possession of by the United
States forees without the consent or wish of the 'governmcnt of the
islands, orof anybody else so far as shown, exeept the United States
Minister.

Therefore the military occupation of Honolulu by the United
States on the day mentioned was wholly without justificatiou, either
as an oecupation by consent or as an occupation necessitated by dan
gers threatening Ameriean life and property. It must be accounted
for in some other way and on some other ground, and its real 1110

tive and purpose are neither obscure nor far to seek.
The United States forces being now on the seene and favorably

stationed, the committee proeeeded to carry out their original seheme.
They met the n,ext morning, Tuesday, the r7th, perfected the plan of
temporary government, and fixed upon its principal officers, teu of
whom were drawn from the thirteeu members of the Committee of
Safety. Between one and two 0' e1ock, by squads and by different
routes to avoid notice, and having first takeu the precaution of aseer
taining whether there was anyone there to oppose them, they pro
ceeded to the Government building to proe1aim the new government.
No sign of opposition was manifest, and thereupon an American citi
zen began to read the proe1amation from the steps of the Government
building almost entirely without auditors. It is said that before
the reading was finished quite a coneourse of persous, variously
estituated at from 50 to 100, some anned and sOlne unarmed,
gathered about the committee to give them aid and eonfidence.
This statement is not important, sinee the one eontrolling factor in
the whole affair was unquestionably the United States marines, who,
drawn up under arms and with artillery in readiness only seventy
six yards distant, dominated the situation.

The provisional government thns proe1aimed was by the terms of
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the proclamation II to exist until terms of union with the United
States had been negotiated and agreed upon". The United States
Minister, pursuant to prior agreement, recognized this government
within an hour after the reading of the proclamation, and before
five o'clock, in answer to an inquiry on behalf of the Queen and her
cabinet, announced that he had done so.

"Vhen our Minister recognized the provisional government the
only basis upon which it rested was the fact that the Committee of
Safety had in the manuer above stated declared it to exist. It was
neither a government de jacto nor de jure. That it was not in such
possession of the Government property and agencies as entitled it to
recognition is conclusively proved by a note fonnd in the files of the
Legation at Honolulu, addressed by the declared head of the provi
sional government to Minister Stevens, dated January 17, 1893, in
which he acknowledges with expressions of appreciation the Min
ister's recognition of the provisional governlnent, and states that it
is not yet in the possession of the station house (the place where a
large number ofthe Queen's troops were quartered), though the same
had been demanded of the Qneen's officers in charge. Nevertheless,
this wrongful recognition by our Minister placed the Governm~nt

of the Queen in a position of most perilous perplexity. On the one
hand she had possession of the palace, of the barracks, and of the
police station, and had at her command at least five hundred fully
armed men and several pieces of artillery. Indeed, the whole mili
tary force of her kingdom was on her side and at her disposal, while
the Committee of Safety, by actual search, had discovered that there
were but very few arms in Honolulu that were uot in the service of
the Governmeut. In this state of things if the Queen could have dealt
with the insurgents alone her course would have been plain and the
result ul11nistakable. But the United States had allied itself with her
enemies, had recognized them as the true Government of Hawaii,
and had put her and her adhereuts in the position of opposition
against lawful authority. She knew that she could not withstand
the power of the United States, but she believed that she might
safely trust to its justice. Accordingly, some hours after the recog
nition of the provisional government by the United States Minister,
the palace, the barracks, and the police station, with all the mili·
tary resources of the country, were delivered up by the Queen upon
the representation made to her that her cause would thereafter be
reviewed at Wa,hington, and while protesting that she surrendered
to the superior force of the Uuited States, whose Minister had
caused United States troops to be landed at Honolulu and declared
that he would support the provisioual government, and that she
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yielded her authority to preveut collision of armed forces and loss
of life and only until such time as the United States, upon the facts
being presented to it, should undo the action of its representative
and reinstate her in the authority she claimed as the constitultonal
sovereign of the Hawaiian Islands.

This protest was delivered to the chief of the provisional govern·
ment, who endorsed thereon his acknowledgment of its receipt.
The terms of the protest were read without dissent by those assum
ing to coustitute the provisional government, who were certainly
charged with the knowledge that the Queen instead of finally
abandoning her power had appealed to the justice of the United
States for reinstatement in her authority; and yet the provisional
g-overnment with this unanswered protest in its hand hastened to
negotiate with the United States for the permanent banishment of
the Queen from power and for a sale of her kingdom.

Our country was in danger of occupying the position of having
actnally set up a temporary government on foreign soil for the pur
pose of acqniring through that agency territory which we had wrong
fully put in its possession. The control of both sides of a barg-ain
acquired in such a manner is called by a familiar and unpleasant
nalne when found in private transactions. vVe are not without a
precedent showing how scmpulously we avoided such accusations in
fonner days. After the people of Texas had declared their inde
pendence of Mexico they rcsolved that on the acknowledgment of
their independence by the United States they would seek admission
into the Union. Several months after the battle of San Jacinto, by
which Texan independence was practically assured and established,
President Jackson declined to recognize it, alleging as one of his
reasons that in the circumstances it became us It to beware of a too
early movement, as it might snbject us, howe\'er unjustly, to the
imputation of seeking to establish the claim of our neighbors to a
territory with a vie";' to its subseqnent acquisition by onrselves".
This is in marked contrast with the hasty recognition of a govern
ment openly and concededly set up for the purpose of tendering to
us territorial annexation.

I believe that a candid and thorough examination of the facts will
force the conviction that the provisional govemtnent owes its exist·
ence to an armed invasion by the United States. Fair-minded people
with the evidence before them will hardly claim that t1,e Hawaiian
Government was overthrown by the people of the islands or that the
provisional government had ever existed with their consent. I do
not understand that any member of this government claims that the
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people would uphold it by their suffrages if they were allowed to vote
ou the questiou.

While naturally sympathizing with every effort to establish a
republican form of government, it has beeu the settled policy of the
United States to conccde to people of foreign countries the same
freedom and indepeudence in the mauagement of their domestic
affairs that we have always claimed for ourselves; and it has been
OUf practice to recognize revolutionary governments as soon as it I

became apparent that they were snpported by the people. For
illustration of this rule I need only to refer to the revolution in
Brazil in 1889, when our Minister was instructed to recognize the
Republic" so soon as a majority of the people of Brazil should have
signified their assent to its establishment and maintenance" j to the
revolution in Chile in 1891, when our Minister was directed to
recognize the new government" if it was accepted by the people";
and to the revolution in Venezuela in 1892, when our recognition
was accorded on condition that the new government was " fully
established, in possession of the power of the nation, and accepted
by the people."

As I apprehend the situation, we are brought face to face with
the followiug conditions:

The lawful Government of Hawaii was overthrown without the
drawing of a sword or the firing of a shot by a process every step
of which, it may safely be asserted, is directly traceable to aud'
dependent for its success upou the agency of the United States
acting through its diplomatic and naval representatives:

But for the notorious predilections of the United States Minister
for annexation, the Committee of Safety, which should be called the
Committee of Annexation, would never have existed.

But for the landing of the United States forces upou false pre·
texts respecting the danger to life and property the committee
would never have exposed themselves to the pains and penalties of
treason by undertaking the subversion of the Queen's Govenunent.

But for the presence of the United States forces in the immediate
vicinity and in position to afford all needed protection and support
the committee would not have proclaimed the provisional govern
ment from the steps of the Government building.

And finally, but for the lawless occupation of Honolnlu under
false pretexts by the United States forces, and but for Minister
Stevens's recognition of the provisional government when the
United States forces were its sole support and constituted its only
military strength, the Queen and her Government would never have
yielded to the provisional government, even for a time and for the I
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sole purpose of submitting her case to the enlightened justice of the
United States.

Believing, therefore, that the United States could not, under the
circumstances disclosed, annex the islands without justly incurring
the imputation of acquiring them by unjustifiable methods, I shan
not again submit the treaty of annexation to the Senate for its con·
sideration, and in the instructions to Minister Willis, a copy of
which accompanies this message, I have directed him to so inform
the provisional government.

But in the present instance our duty does not, in my opinion, end
with refusing to consummate this questionable transaction. It has
been the boast of our Government that it seeks to do justice in an
things without rcgard to the strength or weakness of those with
whom it deals. I mistake the American people if they favor the
odious doctrine that there is no such thing as international morality,
that there is one law for a strong nation and another for a weak one,
and that cven 'by indirection a strong power may with impunity
despoil a weak one of its territory.

By an act of war, committed with the participation of a diplo.
matic representative of the United States and without anthority of
Congress, the Government of a feeble but friendly and confiding
people has been overthrown. A substantial wrong has thus been
done which a due regard for our national character as wen as the
rights of the injured people requires we should endeavor to repair.
'I'he provisional government has not assumed a republican or other
constitutional form, but has remained a mere executive councilor
oligarchy, set up without the assent of the people. It has not
sought to find a permanent basis of popular support and has given
no evideucc of an intention to do so. Indeed, the representatives of
that government assert that the people of Hawaii are unfit for popu
lar government and frankly avow that they can be best ruled by
arbitrary or despotic power.

The law of nations is founded upon reason and justice, and the
rules of conduct governing individual relations between citizens
or subjects of a civilized state are equally applicable as between
enlightened nations. The considerations that international law is
without a court for its enforcement, and that obedience to its com·
mands practically depends upon good faith, instead of upon the
mandate of a superior tribuual, only give additional sanction to the
law itself and brand any deliberate infraction of it not merely as
a wrong but as a disgrace. A man of true honor protects the
unwritten word which binds his conscience more scrupulously, if
possible, than he does the boud a breach of which sllbjects him to
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legal liabilities ; and the United States in aiming to maintain itself
as one of the most enlightened of nations wonld do its citizens
gross injustice if it applied to its international relations any other
than a high standard of honor and morality. On that ground the
United States can not properly be put in the position of counte
nancing <! wrong after its commission any more than in that of
consenting to it in advance. On that ground it can not allow itself
to refuse to redress an injury inflicted throngh an abuse of power by
officers clothed with its anthority and wearing its nniform; and on
the same gronnd, if a feeble but friendly state is in danger of being
robbed of its independence and its sovereignty by a misuse of the
name and power of the United States, the United States can not
fail to vindicate its honor and its sense of justice by an earnest effort
to make all possible reparation.

These principles apply to the present case with irresistible force
when the special conditions of the Qneen's surrender of her sover
eigntyare recalled. She surrendered not to the provisional govern
ment, but to the United States. She surrendered not absolutely
and permanently, but temporarily and conditionally until such time
as the facts could be considered by the United States. Further
more, the provisional government acquiesced in her surrender in
that manner and on those terms, not only by tacit consent, but·
through the positive acts of some members of that government who
urged her peaceable submission, not merely to avoid bloodshed, bnt
because she conld place implicit reliance upon the justice of the
United States, and that the whole snbject would be finally con
sidered at Washington.

I have not, however, overlooked an incident of this nnfortunate
affair which remains to be mentioned. The members of the pro
visional government and .their snpporters, though not entitled to
extreme sympathy, have been led to their present predicament of
revolt against the Government of the Qneen by the indefensible
encouragement and assistance ofour diplomatic representative. This
fact may entitle them to claim that in our effort to rectify the wrong
committed some regard should be had for their safety. This senti
ment is strongly seconded by my anxiety to do nothing which wonld
invite either harsh retaliation on the part of the Queen or violence
and bloodshed in any qnarter. In the belief that the Qneen, as well
as her enemies, would be willing to adopt such a ,course as would meet
these conditions, and in view of the fact that both the Queen and
the provisional government had at one time apparently acquiesced
in a reference of·the entire ease to the United States Government,
and considering the fnrther fact that in any event the provisional
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government by its own declared lim;tation was only" to exist nntil
terms of union with the United States of America have been nego
tiated and agreed upon," I hoped that after the assnrance to the
members of that g'o\'ernment that such uuion could not be consum
mated I might compass a peaceful adjnstment of the difficulty.

Actuated by these desires and purposes, and not unmindful of the
inherent perplexities of the situation nor of the limitations upon my
power, I iustructed Minister Willis to advise the Queen and her sup
porters of my desire to aid iu the restoration of the status existing
before the lawless lauding of the United States forces at Honolulu
on the 16th ofJanuary last, if such restoration could be effected upon
terms providing for clemency as well as justice to all parties cou
cerned. The conditions suggested, as the instructions show, con
template a general amnesty to those concerned in setting up the
provisional government and a recognitiou of all its .bonafide acts
and obligations. Iu short, they rcquire that the past should be
bnried, and that the restored Government should reassnme its au
thority as if its continnity had not been interrnpted. These cOlllli:
lions have not pooved acceptable to the Qneen, and though she has
been informed that they will be insisted upon, and that, uules,.
acccded to, the efforts of the President to aid in the restoration of
her Government will cease, I have not thns far learned that she is
williug to yield them her acquiescence. The check which my plans
have thus eneonntered has prevented their presentatiou to the mem
bers of the provisional government, while unfortunate public mis
representations of thc sitnation and exaggeratcd statements of the
sentiments of our people have obvionsly injnred the prospects of
snee~ssfnl Executive mediation.

I thercfore submit this communication with its accompanying
exhibits, embracing :\!r. Hlount's report, the evideuce and state
ments taken by him at Honolulu, the instructions given to both
Mr. Blount and Minister Willis, and correspondence connected with
the affair in hand.

In commending this subject to the extended powers and wide dis
cretion of the Congress, I desire to add the assurance that I shall be
much gratified to cooperate in any legislative plan which may be
devised for the solution of the problem before us which is consistent
with American honor, integrity, and morality.

GROVER CLEVELAND.
EXI,CU'l'IVr; :\!A:"SlO",

II ash/Ilg/oll , Drcembt'r lfJ\ 1893.
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DEP.ART1\1EN'l.' OF STATE,
]Vashington, October 18, 1893.

The PRESIDENT:

The full "nd impartial reports submitted by the Hon. James H.
Blount., your special commissiouer to the Hawaiian Islands, established
the followin!,: facts:

Queen Liliuoka·lalli annonnced hor intention on Sa,turday, Jannary
14, lSa3, to proclaim a new constitntion. but the opposition of her
ministers and others induced bel' to speedily change her purpose and
make public announcement of th:lt fact.

At a meeting in Honolnln, late on the afternoon of that day, a
so-called committee of public safety, consisting oftlJirteen meu, being all
or nearly all wlw were present, was appointed "to consider the situa·
tion and devise ways and means for the maintenance of' tbe public peace
and the protection of life and property," and at a meeting of this com
mittee on the 15th, or the forenoon of the lGth of January, it W<1S

resolved amongst other tlliugs tha.t a provisional government be created
"to exist until terms of union with the United States of America. ha.ve
been negotiated and agreed upon." At a mass meeting which assem
bled at 2 p. m. 011 the last-named day, the Queen and her snpporters
were condemned and denounced, and tue cormnittee was continued and
all its acts approved. .

Later the same afternoon the committee addressed a letter to John
L. Stevens, the American minister at HOlloluhi,.stating that tbe lives
and property of the people were in peril and appealing to him and the
United States forces at his command for assistance. 'fhis communica
tion concluded" we are unable to protect ourselves without aid, and
therefore hope for the protection of the United States forces." Ou
receipt of this letter Mr. Stevens requested Oapt. Wiltse, commander
of the U. S. S. Boston, to land a force" for the protection of the United
St;etes legation, United States consulate, ;end to secnre the safety of
American life and property." '11he well armed troops, accompanied by
two gatling guns, were promptly landed aud marched through the,
qniet streets of Honolulu to a puhlic hall, previously secured by Mr.
Stevens for their accommodation. rl1bis hall was just across the street
from the Government building, and in plain view of the Queen's palace.
The reason for thus locating the military will presently appear. The
governor of the Island imrnediat<l1y addressed to Mr. Stevens a com
munication protesting against tue act as an unwa.rranted invasion of
Hawaiian soil and reminding him that the proper authorities had never
denied permission to tbe uaval forces of the United States to laud for
drill or any other proper pm·pose.
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About the same time the Queen's minister of foreign affairs sent a
note to Mr. Stevens asking why the troops llUd been landed and
informing him that the proper anthorities were able and willing to
afford fnll protection to the American legation and all American inter·
ests in Honolulu. Only evasive replies were sent to these communica
tions.

While there were no manifestations of excitement or alarm in the
city, and the people were ignorant of the contemplated movement, the
committee entered the Government building, after first ascertaining
that it was unguarded, and read a proclamation declaring that the
existing Government was overthrown and a Provisional Government
establishecl in its place, "to exist until terms of union with the United
States of America bave been negotiated and agreed upon." No
audience was present when the proclamation was read, bnt during
the reading 40 or 50 meu, some of them indifferently armed, entered
the room. The executive and advisory conncils mentioned ill the
proclamation at once addressed a communication to Mr. ~tevellS,

informing him tllat the monarchy had been abrogated and a provi.
sional government established. This communication concluded:

Such Provisional Government has been proclaimed, is now in possossion of the
GovernmeutdepartmentfLl buildings, the archi ves, and the treasury, anci is iu coutrol
oftha city. We horcb.)' request that you will, on bchalfof the United States, recog R

nize it as the exi8tin~ de facto Government of tho Hawaiian Islands and afford to it
tbemoral support of your Government, :l.nd, if necossary, the support of Amorican
troops to lLssiijt in preserving the puulic peace. .

On receipt of this communication, Mr. Stevens immecliately recog
nized the new Government, :lull, in a letter addressed to Sanford B.
Dole, its President, informed him that he had doue so. Mr. Dole
replied:

GOVERmtENT BUILDING,
Honolul-,t, January 17,1893.

Sm: I acknowledge receipt of your valuOll communication of this day, rocognizing
tho Hawaiia·n Provi8ionu.l Government, aud express deep appreciation of the same.

We 11:\\'e conferred with the mini~ter8 of the late Government, :11Hl have malIc
demand upon tho marshal to surmnuer the sta.tion house. We are not actually yet
ill posessiolJ of the StlttiOll house, but as night is u.pproaching antI our forces may be
insufficient to maiutain order, we reCluest the immediate surrort of the United
States forcos, and would requost that the commandor of the Unitc.d States forcos
ta.ko command of our milita.ry forces, 80 tha.t they may act together for the protec.
tion of the city.

Respectfully, yours,
SA.N~·ORD D. DOLle,

C1~aj,rman Executive Council.
His Excellency .JOHN L. STEVENS,

U'llitt:d State8 Mini8ter Resident.

Note of Mr. Stcr:cn' at the end of the above oommunication.

The above request not complied with.
STEVR~S.

The station house was occnpied by a well-armed force, under the
command of a resolute capable, officer. 'fhe same afternoon the Queen,
her ministers, representa.tives of the ProvLsiollal Government, and
others held a conference at the palace. Refusiug to recognize the new
authority or surrender to it, she was informed that the Provisional
Government had the support of the American minister, and, if neces
sary, would be maintained by the military force of the Unitt'd States
then present; t11at any demonstration on her part would precipitate a
conflict with that force; tha,t she could not, with hope of success., engage
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in war with the United States, and that resistance wcu!,1 result iu a
useless sacrifice of life. Mr. Damon, one of the chief leader. of the
movement, rmd afterwarus vice-])J'csidcnt of the l~l'ovi~ional Govern
ment, informed the Queen that she could snrrender under protest and
her case would ho considered later at Washington. llelieving that,
nuder the cirCUlllstaLces, suulIlissioll was a duty, amI tha.t her case
would be fairly cOTltiidered by the President of tho Uuited States, tho
(~lleeTl finally yielded and sent to the Provisional Government the
paper,. which reads:

I, LiliuokliJaui , by tho grace of God and under the cOTl8t,itution of the Hawaiian
Kingdom, Quocn, 110 horeby Rolemnly protest 3g:~i1l8t any and all acts douo agllinst.
lllj'sclf and the constitutional Go\'crumcnt of tho Hawaiian Kingdom by certain
persons claiming to ha.vo ostablished 1\ Provisional Government of and for thi.s
:Kingl1om.

That I yield to the superior force of tho United Sta,tC8 of America, whose miuister
plellipotentinr,r, his excellency John L. StcyeDR, has caused United Stat-es troollS to
be l:111dcd at Honolulu and declared that he would support the ProYisional Govern
mont.

Now, to n.void any collision of armod forces and porh3p13 the JUl;S of lifo, I do,
under this protest/ rmd impelled by said force, yield my :lut,hority uutil such time tJ.s
the Government o' the United States sImI!, upou tbe faete being preaente(l to it, undo
thollction of i.ts repl'csclltative and reinstate 100 aud tho Iluthority which I claim 306
the constitutiona.l sovereign of' the H!~waiia.n hlnnds.

Wheu this paper wa;; prepared at tbe conclusion of tbe eonferenee,
and signed by the Queen a.nd her ministers, a. number of persons,
including oue 01' morc repl'cscutn.tives of the Provisiollal Government,
who were still present and understood its content::;, by their silence, at
least, acquiesced in its statements, a.nd, when it was carried to Presi
dent Dole, he indorsed upon it, H Received from the ha.nds of the late
cabinet this 17tb dn,y of January, 1893," without challenging tbo trntb
of allY of it~ assertions. Tmleed, it was not cla.imed on the 17th da.y of
Jaullary, or for some time thereafter, by &I1Y of the designated officers
of the Provisional Government or any annexationist that the Queen
sUITClldcl'cc1 otlief\\.,-isc than as stated in ]lCr protest.

In his dispatch to Mr. Fostcr of Jannary 18, describing the so·called
revolntion, Mr. Stevens says:

'1'110 COllnnit,teo of pll hUe safd,)' forth wi th took possession of the Government build·
iug, llrchh'cs l a.nd tre:l."ury, :lnd installed the Provisional Goverument nt the hoad of
the respective dep:~l"tllleuti8. This being an accoUlplisht-'A fact, I promptly recognized
the Provisional Government as the de facto goverllUlent of tho Hawaiian Islands.

In Secl'cLaryFoster's communication of February 15 to the President,
laying before him the treaty of annexation, with the view to obtaining
the advice and consent of the Senate thereto, lie says:

At the timo the Provision:~lGovomment took possession of tho Government uuild
ing no troops or ol1icers of tho United States were present or took I~UY part wha.tover
in the proceedings. Xo public recognition was flCoorded to the Provisional Govern4
lJleut by the United States minister until afoor tbe Qucon's abdication, ::lnd when
they were ill effectiYe possession of the Government building, tho n,rchives, the
t,rcasury, the barraoh, the police station) and all the potential machinery of the
Go,·ernment.

Similar In.ugu3ge is found in au officiallotter addressed to Secretary
Foster 01L Febru,t.l'y 3 by the special commissioners sent to Washing·
toll by tlle Provisional Government to negotiate a treaty of annexa
tion.

'l'hese statement,s are utterly at variance with the ovidence, doon
melltary :tllc.1 ora], contained in 1\'11'. Blouut's reports. They are contra
dicted by declarations and Jetters of President Dole a.nd other annexa.
tionists and by Mr. Stevens's own verbal atlluissions to .Mr. Blount.
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The Provi ioual Governmeut was "ecoguized wheu it had lilLIe otber
tuau :.1, paper existence, aud when tbe legitimate government was in
full po se' ion and control of tl,e palace, the barracks, alld the police
station. Mr. Stevens's weJI-knowu hostility and We threatening pres
euce of tbe force lalll1ed from the Boslon was all tl'at could theu have
excited serious apprebension iu the minds of the Queen, her ollieers,
and loyal Sn pportc,·s.

H is fair to say that Secretary l"oster's statements were based upon
iufonnation which he had received from Mr. Stevens and tbe special
commissioners, bllt I am unable to see that they were deceived. Tbe
troops were landed, not to protect American life and property, but to
aid in overtbrowing the existing' government. 1.'heir very presenco
implied coercive measures against it.

In a statemeut given to Mr. Blount, by AdmiJ:a1 Skerrett, tbe ranking
naval officer at Honolnln, he sa,ys:

If the troops wore lauded simply to protect Amorican citi7.eos and interests, they
wore badJ)' stationel! in Arion lIa,lI, Lut if the intention WI\S to a.id 'the Provisional
Go'"erumcut tlley were wisely lItatiol.lod.

Thjs hall was so situated that tbe troops in it easily commanded
tbe Govcl'lIJlleut hllilding, aud tile procla,lUation was reat! uuder tIle
,protection of Americ:tll 1;11118. ..At r"u ca.dy stage of the movement, if
not at tlie beginning, ~fl'. Stevens promised the anllexaliouists thflrt
as soon as they obt"ined possessioll of the Goverumellt buildilll: and
tbere read a procln,lIIatioll of tbe cbal'aeter above referred to, 1'0 woulll
at once recognize thom as a dej(tclO I:overnment, alld support tbem by
landing a force fi'olll our wa.r ~ltiJl Lhcu ill tIle harbor, and he kept tba.t
promise. 'flJis assurallce was the inspiration of the movement, alld
without it the :tnuexatiouists would not have exposed themselves to
tbe eousequenees of failure. They relied upon no milital'y force of tbeil'
own, for tbey had none 1I'0rthy of the name. The Proyjsional Govel'll
ment was established by the action of the Arnel'icr," minister "lid tIle
presence of the troops Ir"'ded from tbe Boslon, and its eOlltillued exist
ence is dne to the belief of the Hawaiians that if tbey lUade an eftort
to overthrow it, tbey would eucoullter tbe armed forces of the United
States.

'fbe earnest appeals to the American ntinister for militaryproteetioll
by the officers of that GoveI'nment, after it had been recognized, sbow
tbe utter absllrdity of the claim that it was established by a successfnl
revolution oftbe people of the Islallc1s. Tbose appeals were a collfcssion
b~' the men wbo made tbem of tbeir weakness a",l timidity. Conrageons
men, conscious of their stl'ength :tnd tbe jnstiee of tbeir cause, do not
thus act. 1t is not uow claimed tbat a maJority of tbe peopl.e, 1",villg
the rigbt to vote under the coustitntion of 1887, ever favored tbe exist
ingautbority or annexation to this or any other country. Tbeyearnestly
desire tbat tbe governmellt of tbeir choice shall be restored aUlI its
independence respected.

Mr. Blount states tbat while at Honolulu be did not meet a sinl:lo
annexationist who expressed willing-ness to submit the question to a,
vote of tbe people, nor did lie talk with olle on tbat subject who did uot
insist that if the Islauds wore annexed stdl'r<lg~ should be so restricted
as to give complete control to foreigners or whites. Ucpresentath'e
annexatiowsts have repeatedly made sinillar statemeuts to the nnde,'
signed.

Tile Government of Hawaii surrendered its authority under a threat
of Will', until sneh time ollly as tbe Govel'llrnent of the Ullited States,
upon the facts being presented to it, shoulu I'eiustate the CQllstitutional
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Isovereign, and tbe Provisional Go\rernment was crea.ted "to exist until
Iterms of union with the Uuited States of America have heen negotiated
. and agreed upon." A careful consideration of the facts will, I think,

COIlvince you that the treaty which was withdrawn from the Senate for
further consideration should not be rcsul}lllitted fol' its aetion thereon.

Shonld uot the great wrong done to a feeble but independeut State
'by au abuse of the authority of the United States be undone by restor·
ing the legitimate government' Anything short of that will not, I
respectfully snbmit satisfy the demands of justice.

Oan the United States consistently insist that other nations shall
respect the independence of Hawtlii while not respecting it themselves'
Our Government was the first to recognize the independence of the
Islands and it should be the last to acquire severeignty over them by
force and fraud.

I{espeetfully submitted.

[ConDdential.)

Mr. G,·es1"",. to 11[1". Willis.

No.4.] DEPAltnIEN1' OF STATE,
Washington, October 18,1893.

SIR: Supplementing the general instructions which yon have received
with regard to your official duties, it is necessary to commuuicate to
you, in confidence, special instructions for your guid::tnce in so far as
concerns the relation of the Goverument of the United States towards
the de facto Government of the Hawaiian Islands.

'.rhe President deemed it his duty to with(lraw from the Senate the
treaty of annexation which has been signed by the Secretary of Staoo
and the agents of the Provisional Government, and to dispateh a trusted
representative to Hawaii to impartially investigate tue causes of the
so-called revolution and ascertaiu and report ti,e true sitlmtion in tlJose
Islands. This information was needed the better to enable the Presi·
dent to discharge a delicate and important public duty. ,_

The instruetiuns given to MI'. Blonnt, of which you are ftirnished \vjth
a copy, point out a line of condnet to be observed by him in his official
and personal relations on the Islands, by which you will be gnided so
far as they are applicable and not inconsistent with wbat is herein
contained.

It remains to acquaint you with the President's conclusi.OllS upon the
facts embodiecl in :l\1I'. lilount's reports and to direct YOllr course in
accordance therewith.

'11he Provi!?tiollal Government was not established by t.he Hawaiian
people, or with their C0118cnt or acquiescence, lior has it since existsd.
with their consent. The Queen refused to surrender her powers to the
Prov-isional Government uutil convinced that f he minister of the United
~tates had recognized it as the dc facto authority, and would snpport
and defend it with the military force of the United States, aud that
resistance would precipitate a bloody couflict with that force. She was

• advised and assnred by her ministers and by leaders of the move·
ment for the overthrow of bel' government, that if she surrendered
under protest her case would afterwards he fairly considered by the
President of the United States. 'I'he Queen finally wisely yielded to
the armed forces of the United States then qllartered iu Honolnlu,
relying upon the good faith and houor of the Presideut, when informcd
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of what had occHrred, to ulldo the action of tho minifitel' Blld reinstate
her and the authority which sl.e claimed as t1w COllsl"tlltional sovereign
of the Hawaiian Tslamis.

After a patient examination of Mr. Blonnt's'reports thePresidentis
satisfied that the movement against the (~ueelJ, if not instigated, was
eneonmged and snpported by the representative of this Governlllent
at Honolulu; tbat tic promised ill advance to aid. her enemies in an
eflort to overthrow the Hawaiia.n Government and set up by force a
new government in its place; and that he kept this prolllise by caus·
ing a detachment of troops to be landed from the Boston on the 16th
of Ja.nuary, and by recogni1.ing the Provisional Government the next
day when it was too feeble to defend itself and the constitutional gov
ernment was able to snccessfnlly maintnin its anUJOrity a.gaillst allY
threatening force other than that of the United St,at.es already Jande'!.

The President l",s therefore determined th"t he will 1I0t send back
to the Senate for its action U,e"eon the treaty whicu he withdrew from
that hody lor fnrther eonsidemtion on the Vth day of March last.

On your arrival at Honolulu you will take ndvantage of an early
opportunity to ill form the Queen of this determination, making known
to her the President's sillccre regret that the reprehensible conduct of
tile American millister and tho uuantilorizctl presence on laud of a mili·
tnry force of the United States ouliged her to surrender her sovereiguty,
for the time beiug, alld rely on the justice o[ this Government to nlldo
the fin,grant wrollg.

You will, however, at the ~ame time iuform the Queen that, when
reinstated, the Prc~ident expe<'t8 that she will pursue a magnanimons
course by granting full amnesty to all who participated iu the 1II0V(.'·

ment against her, including persons who arc, or have becll, oflicin,lIy or
otllQrwise, coun ~cted with the Provision ttl Uoverumcnt, depriving them
of no right or privilege which they enjoyed h('fore the so·called revolu
tion. All obligatiolls created by tlle Provisioual Government in dne
course of administration should be assnmed.

Having secureu. the Queen's agreemcllt t.o pursue this wise nnd
Illunalle policy, which it is believed yon will speedily obta,;u, yon will
then advise the executive of the Provisionl,l Govel'nment and lJis ll1ini~

ters of the President's determination of the question which t.hei., aetion
and that of the Qneen devolved nllon him, and tl",t they arc expected
to promptly relinquisll to her her const.it.utiollal autl.ority.

Should the Qucen decline to pursue the liberal cOlll'se snggested, or
should the Provisional Govel'lIment refuse to abide uy the President's
decision, you will report the facts and a.wait further directions.

In carryillg ont these gene",,1 illstrnetiolls you will be guided largely
by YOllr own good jUdgment ill tlealing with the delicate situation.

I am, sir, your ouedicut Servant,

lIfr. Gresham to lIfr. Willis.

(TologrtUll !lont 1111'img]1 tlillilaich llgt'l\~ nt Sun Fl'Bllcleco.)

DEPARTMENT OF STATE,
Was/lcington, Notember 24,1893.

The brevity and nncertaiuty of your teleg""ms are embarrassing.
Yon will insist upon amncHt;y :ttld recognition of obligatiolls of the
Provisional Government; as essential conditions of restoration. All
interests will be promoted hy Pl'Olllpt action.

•
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countries, only in the case of business and production secrets and in
the case of the employment of forbidden methods (bribery, theft,
fraud, etc.) to obtain such information. The category of business and
production secrets naturally includes the official economic plans, in so
far as they have not been made public, but not individual reports con-
cerning the production conditions and the general conditions of indi-
vidual enterprises.

"The Union of Soviet Socialist Republics has also no reason to com-
plicate or hinder the critical examination of its economic organization.
It naturally follows from this that every one has the right to talk about
economic matters or to receive information about such matters in the
Union, in so far as the information for which he has asked or which has
been imparted to him is not such as may not, on the basis of special
regulations issued by responsible officials or by the appropriate state
enterprises, be made known to outsiders. (This principle applies, pri
marily to information concerning economic trends and tendencies.

711.61/343%

The Soviet ComMi88ar for Foreign Affair8 (Litvinov) to
President Roo8eVelt

WASHINGTON, November 16, 1933.
My DEAR MR. PRESIDENT: Following our conversations I have the

honor to inform you that the Government of the Union of Soviet
Socialist Republics agrees that, preparatory to a final settlement of
the claims and counter claims between the Governments of the Union
of Soviet Socialist Republics and the United States of America and
the claims of their nationals, the Government of the Union of Soviet
Socialist Republics will not take any steps to enforce any decisions of
courts or initiate any new litigations for the amounts admitted to be
due or that may be found to be due it as the successor of prior Govern-
ments of Russia, or otherwise, from American nationals, including
corporations, companies, partnerships, or associations, and also the
claim against the United States of the Russian Volunteer Fleet, now in
litigation in the United States Court of Claims, and will not object
to such amounts being assigned and does hereby release and assign
all such amounts to the Government of the United States, the Govern-
ment of the Union of Soviet Socialist Republics to be duly notified in
each case of any amount realized by the Government of the United
States from such release and assignment.

The Government of the Union of Soviet Socialist Republics further
agrees, preparatory to the settlement referred to above not to make any
claim with respect to:

(a) judgments rendered or that may be rendered by American
courts in so far as they relate to property, or rights, or inter-
ests therein, in which the Union of Soviet Socialist Re.

HeinOnline -- 1933-1939 The Soviet Union (1952)  35 1952

THE SOVIET UNION, 1933 35

countries, only in the case of business and production secrets and in
the case of the employment of forbidden methods (bribery, theft,
fraud, etc.) to obtain such information. The category of business and
production secrets naturally includes the official economic plans, in so
far as they have not been made public, but not individual reports con
cerning the production conditions and the general conditions of indi
vidual enterprises.

"The Union of Soviet Socialist Republics has also no reason to com
plicate or hinder the critical examination of its economic organization.
It naturally follows from this that every one has the right to talk about
economic matters or to receive information about such matters in the
Union, in so far as the information for which he has asked or which has
been imparted to him is not such as may not, on the basis of special
regulations issued by responsible officials or by the a}?propriate state
enterprises, be made known to outsiders. (This prinCIple applieS' pri
marily to information concerning economic trends and tendencies.) " .

711.61/343%

The Soviet Oommissar lor Foreign Affairs (Litvinov) to
President Roosevelt

WASHINGTON, November .16,.1933.
My DEAR MR. PRESIDENT: Following our conversations I have the

honor to inform you that the Government of the Union of Soviet
Socialist Republics agrees that, preparatory to a final settlement of
the claims and counter claims between the Governments of the Union
of Soviet Socialist Republics and the United States of America and
the claims of their nationals, the Government of the Union of Soviet
Socialist Republics will not take any steps to enforce any decisions of
courts or initiate any new litigations for the amounts admitted to be
due or that may be found to be due it as the successor of prior Govern
ments of Russia, or otherwise, from American nationals, including
corporations, companies, partnerships, or associations, and also the
claim against the United States of the Russian Volunteer Fleet, now in
litigation in the United States Court of Claims, and will not object
to such amounts being assigned and does. hereby release and assign
all such amounts to the Government of the United States,the Govern
ment of the Union of Soviet Socialist Republics to be duly notified in
each case of any amount realized by the Government of the United
States from such release and assignment.

The Government of the Union of Soviet Socialist Republics further
agrees, preparatory to the settlement referred to above not to make any
claim with respect to:

(a) judgments rendered or that may be rendered by American
courts in so far as they relate to 'property, or rights, or inter
ests therein, in which the Umon of Soviet Socialist Re·
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publics or its nationals may have had or may claim to have
an interest; or,

(b) acts done or settlements made by or with the Government
of the United States, or public officials in the United States,
or its nationals, relating to property, credits, or obligations

of any Government of Russia or nationals thereof.

I am [etc.]. Mxim LrrviNor

711.61/343%

President Roosevelt to the Soviet Commissar for Foreign Affairs

(Litvinov)

WASHINGTON, November 16, 1933.

My DEAR MR. LrrvIiqov: I am happy to acknowledge the receipt of

your letter of November 16,1933, in which you state that:

[Here follows quotation of statement made by Mr. Litvinov in his

note printed 8upra.]
I am glad to have these undertakings by your Government and I

shall be pleased to notify your Govermnent in each case of any amount

realized by the Government of the United States from the release and

assignment to it of the amounts admitted to be due, or that may be

found, to be due, the Government of the Union of Soviet Socialist

Republics, and of 'the amount that may be found to be due on the claim
of the Russian Volunteer Fleet.

I am [etc.] FRANIN D. ROosEvELT

7il.61/343T

The Soviet Commissar for Foreign Affairs (Litvinov) to
President Roosevelt

WASHINGTON, November 16, 1938.
My DEAR, MR. PPXSIDENT: I have the honor to inform you that, fol.

lowing our conversations and following my examination of certain
documents of the years 1918 to 1921 relating to the attitude of the

American Government toward the expedition into Siberia, the opera-
tions there of foreign military forces and the inviolability of the
territory of the Union of Soviet Socialist Republics, the Government
of the Union of Soviet Socialist Republics agrees that it will waive any
and all claims of whatsoever character arising out of activities of
military forces of the United States in Siberia, or assistance to mili-

tary forces in Siberia subsequent to January i, 1918, and that such
claims shall be regarded as finally settled and disposed of by this
agreement.

I am [etc.] MAxim LiTvor
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publics or its nationals may have had or may c1~im to have
an interest; or, . . .:.

(b) acts done or settlements made by ~r w~th the ~overnment
of the United States, or public offiCIals In tp.e Umte4Stl:~tes,
or its nationals, relatin.gto p!operty, ~redIts, or oblIgations
of any Government of RUSSIa or natIOnals thereof. ,

I am [etc.]. M4XIH Lr.rv1NOFF

711.61/343%

President Roosevelt to the Soviet O~mmissar for Foreign Altair8
(LitJJtVnov) .

WASHINGTON,NoV'ember 16,1933.

My DEAR MR. LITVINOV: I am happy to acknowledge the receipt of
your letter of November 16,1933, in which you state that:

[Here follows quotation of statement made by Mr. Litvinov in his
note printed supra.]

I am glad to have these undertakings by your Government and I
shall bepleased to notify your Government in each case of any amount
reaiized by the Government of the United States from the release and
assignriient to it of tue amounts admitted to be due, or that may be
foUnd:' to be due, the Government of the Union of Soviet Socialist
Republics, and ofthe amount that may be found to be due on the claim
of the Russian Volunteer Fleet.

I am [etc.] FRANKLIN D. ROOSEVELT

111.61/343%

The Soviet Oommis8ar for Foreign Affair8 (Litvinov) to
President Roosevelt '

WASmNGTON, November 16, 1933.

My DEARMR~ PRESIDENT: I have.the honor to inform you that, fol·
lowing our conversatIonS and following my examination of certain
documents of the years i918 to 1921· relating to the attitude of the
American Government toward the expedition into Siberia, the opera
tions there of foreign military forces and the inviolability of the
territory of the Union of Soviet Socialist Republics, the Government
of the Union of Soviet Socialist Republics agrees that it will waive any
and all claims of whatsoever character arising out of activities of
military forces of the United States in Siberia, or assistance to mili
tary forces in Siberia subsequent to January i, 1918, and that such
claims shall be regarded as finally settled and disposed of by this
agreement.
. I am [etc.] Mum: LITVINOFl!'
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porting authority for 1971 agreement with Portugal under which the United States agreed to
provide some $435 million in credits and assistance to Portugal in exchange for the right to sta-
tion American forces at Lajes Airbase in the Azores).

118 Henkin, pp. 219–220.
119 354 U.S. 524 (1957).
120 Security Treaty Between the United States and Japan, Sept. 8, 1951, 3 U.S.T. 3329, TIAS

2491.
121 Administrative Agreement under the United States-Japan Security Treaty, Feb. 28, 1952,

3 U.S.T. 3341, TIAS 2492.
122 Agreement Between the Parties to the North Atlantic Treaty Regarding the Status of Their

Forces, June 19, 1951, 4 U.S.T. 1792, TIAS 2846.
123 Protocol Amending the Administrative Agreement under the United States-Japan Security

Treaty, Sept. 29, 1953, 4 U.S.T. 1846, TIAS 2848.
124 354 U.S. at 528–29.

While the President’s authority to conclude such agreements seems
well-established, the constitutional doctrine underlying his power is
seldom detailed by legal commentators or by the courts. It has been
suggested that sufficient authority may be found in the President’s
duty under Article II, Section 3, of the Constitution to ‘‘take care
that the laws [i.e., treaty law] be faithfully executed.’’ 118 If the
making of such agreements is indeed sustainable on this ground,
then the instruments technically would seem more properly charac-
terized as Presidential or sole executive agreements in view of the
reliance upon one of the Executive’s independent powers under Ar-
ticle II of the Constitution.

On the other hand, an alternate legal basis is suggested by Wil-
son v. Girard,119 where the Supreme Court seemed to find suffi-
cient authorization in the Senate’s consent to the underlying trea-
ty. The Court’s decision was predicated on the following factual
chronology. Pursuant to a 1951 bilateral security treaty,120 Japan
and the United States signed an administrative agreement 121

which became effective on the same date as the security treaty and
which was considered by the Senate before consenting to the trea-
ty. The administrative agreement provided that once a NATO Sta-
tus of Forces Agreement concerning criminal jurisdiction came into
effect, the United States and Japan would conclude an agreement
with provisions corresponding to those of the NATO Arrangements.
Accordingly, subsequent to the entry into force of the NATO Agree-
ment,122 the United States and Japan effected a protocol agree-
ment 123 containing provisions at issue in the case at bar. In sus-
taining both the administrative agreement and the protocol agree-
ment, the Court stated that:

In the light of the Senate’s ratification of the Security Treaty
after consideration of the Administrative Agreement, which
had already been signed, and its subsequent ratification of the
NATO Agreement, with knowledge of the commitment to
Japan under Administrative Agreement, we are satisfied that
the approval of Article III of the Security Treaty authorized
the making of the Administrative Agreement and the subse-
quent Protocol embodying the NATO Agreement provisions
governing jurisdiction to try criminal offenses.124

PRESIDENTIAL OR SOLE EXECUTIVE AGREEMENTS

Agreements concluded exclusively pursuant to the President’s
independent authority under Article II of the Constitution may be
denominated Presidential or sole executive agreements. Unlike
congressional-executive agreements or agreements pursuant to
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125 The open door policy in China as initiated during the administration of President McKinley
in the form of notes from Secretary of State John Hay to the Governments of France, Germany,
Great Britain, Italy, Japan, and Russia. The text of the Hay notes may be found in Malloy, Wil-
liam. Treaties, Conventions, International Acts, Protocols, and Agreements Between the United
States of America and Other Powers, v. 1, 1910, pp. 244–260 (hereafter cited as Malloy). Con-
cerning the significance of these agreements, see McClure, p. 98, and Bemis, Samuel Flagg. A
Diplomatic History of the United States. 1965, pp. 486 and 504 (hereafter cited as Bemis).

126 The Taft-Katsura Agreement of 1905 may be found in Dennett, Tyler. Roosevelt and the
Russo-Japanese War. 1925, pp. 112–114. The Lansing-Ishii Agreement of 1917 may be found
in Malloy, v. 3, pp. 2720–2722. Concerning the latter agreement, see Bemis, pp. 690–693.

127 The correspondence establishing the agreement may be found in U.S. Department of State,
Establishment of Diplomatic Relations with the Union of Soviet Socialist Republics, Eastern Eu-
ropean Series No. 1 (1933) [No. 528]. Concerning President Roosevelt’s failure to give the Senate
formal notification of the agreement, see the remarks of Senator Vandenberg in Congressional
Record, January 11, 1934, pp. 460–461.

128 See the Agreement Respecting Naval and Air Bases (Hull-Lothian Agreement), United
States-Great Britain, Sept. 2, 1940, 54 Stat. 2405, and the Opinion of Attorney General Robert
Jackson supporting the constitutionality of the arrangement, 39 Op. Atty. Gen. 484 (1940). See
also Wright, Q. The Transfer of Destroyers to Great Britain. American Journal of International
Law, v. 34, 1940, p. 680; Borchard, E. The Attorney General’s Opinion on the Exchange of De-
stroyers for Naval Bases. Id., p. 690; and Bemis, p. 858.

129 For the text of the Yalta Agreement, see 59 Stat. 1823. Seven years after the Yalta Con-
ference, the agreement was still being denounced in the Senate as ‘‘shameful,’’ ‘‘infamous,’’ and
a usurpation of power by the President. Congressional Record, February 7, 1952, p. 900 (re-
marks of Senator Ives). See also Bemis, p. 904. Although there were statements made by Presi-
dent Roosevelt and Secretary of State James Byrnes which seemed to imply that Senate consent
to the agreement would be necessary, the treaty mode was not utilized. In this connection, see
Pan, Legal Aspects of the Yalta Agreement. American Journal of International Law, v. 46, 1952,
p. 40, and Briggs, The Leaders’ Agreement at Yalta. American Journal of International Law,
v. 40, 1946, p. 380.

130 See the Agreement on Ending the War and Restoring Peace in Vietnam, January 27, 1973,
24 U.S.T. 1, TIAS 7542, and the supporting case offered by the State Department in Rovine,
Arthur. Digest of United States Practice in International Law 1973. 1974, p. 188.

131 See the Declarations of the Government of the Democratic and Popular Republic of Algeria
Concerning Commitments and Settlement of Claims by the United States and Iran with Respect
to Resolution of the Crisis Arising Out of the Detention of 52 United States Nationals in Iran,
with Undertakings and Escrow Agreement, Jan. 19, 1981, TIAS ll, Department of State Bul-
letin, v. 81, February 1981, p. 1.

treaties, Presidential agreements lack an underlying legal basis in
the form of a statute or treaty.

Numerous Presidential agreements have been concluded over the
years on the basis of the President’s independent constitutional au-
thority. Agreements of this type deal with a variety of subjects and
reflect varying degrees of formality. Many Presidential agreements,
of course, pertain to relatively minor matters and are the subject
of little concern. Other agreements, however, have provoked sub-
stantial interbranch controversy, notably between the Executive
and the Senate.

Some idea of both the modern scope and contentious nature of
Presidential agreements may be gained by noting that such agree-
ments were responsible for the open door policy toward China at
the beginning of the 20th century,125 the effective acknowledgment
of Japan’s political hegemony in the Far East pursuant to the Taft-
Katsura Agreement of 1905 and the Lansing-Ishii Agreement of
1917,126 American recognition of the Soviet Union in the Litvinov
Agreement of 1933,127 the Destroyers-for-Bases Exchange with
Great Britain prior to American entry into World War II,128 the
Yalta Agreement of 1945, a secret portion of which made far-reach-
ing concessions to the Soviet Union to gain Russia’s entry into the
war against Japan,129 the 1973 Vietnam Peace Agreement,130 and,
more recently, the Iranian Hostage Agreement of 1981.131

As previously indicated, legal authority supporting the conclusion
of Presidential agreements may be found in the various foreign af-
fairs powers of the President under Article II of the Constitution.
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132 1 Wash. Terr. 288 (1870).
133 Joint Occupation of San Juan Island, Exchanges of Notes of Oct. 25 and 29 and Nov. 2,

3, 5, 7, and 9, 1859, and Mar. 20 and 23, 1860, reprinted in Bevans, Charles. Treaties and Other
International Agreements of the United States of America 1776–1949, v. 12, 1974, p. 123 (here-
after cited as Bevans, Treaties).

134 1 Wash. Terr. at 294. As the American correspondence establishing the agreement for the
joint occupation of the island was conducted by military officials, the agreement may owe much
for its authority to the Commander in Chief Power of the Executive (Article II Section 2 Clause
1). The Watts case is further discussed in the text accompanying note 160 infra.

135 299 U.S. 304 (1936).
136 Ibid. at 320.
137 301 U.S. 324 (1937).
138 Ibid. at 330.
139 315 U.S. 203 (1942).
140 Ibid. at 229, citing Curtiss-Wright, 299 U.S. at 320.
141 453 U.S. 654 (1981).

In a given instance, a specific agreement may be supportable on
the basis of one or more of these independent executive powers.

One possible basis for sole executive agreements seem to lie in
the President’s general ‘‘executive power’’ under Article II, Section
1, of the Constitution. Early judicial recognition of this power in
the context of Presidential agreements, and perhaps the earliest ju-
dicial enforcement of this mode of agreement-making as well, was
accorded by the Supreme Court of the Territory of Washington in
Watts v. United States.132 The agreement at issue was concluded
between the United States and Great Britain in 1859 and provided
for the joint occupation of San Juan Island pending a final adjust-
ment of the international boundary by the parties.133 The court
stated that ‘‘[t]he power to make and enforce such a temporary con-
vention respecting its own territory is a necessary incident to every
national government, and adheres where the executive power is
vested.’’ 134

The President’s executive power was later acknowledged in broad
terms in United States v. Curtiss-Wright Export Corporation 135

where the U.S. Supreme Court referred to the ‘‘very delicate, ple-
nary, and exclusive power of the President as the sole organ of the
federal government in the field of international relations.’’ 136 Al-
though no agreement was at issue in Curtiss-Wright, the quoted
language was subsequently applied by the Court in United States
v. Belmont 137 to validate the Litvinov Agreement of 1993, supra,
wherein the parties settled mutually outstanding claims incident to
formal American recognition of the Soviet Union. Concerning this
agreement, the Court declared that:

* * * [I]n respect of what was done here, the Executive had
authority to speak as the sole organ of the government. The as-
signment and the agreements in connection therewith did not
as in the case of treaties, as that term is used in the treaty-
making clause of the Constitution (Art. II, § 2), require the ad-
vice and consent of the Senate.138

Similarly, in United States v. Pink,139 the Court again approved
the Litvinov Agreement on the ground that ‘‘[p]ower to remove
such obstacles to full recognition as settlement of claims * * * cer-
tainly is a modest implied power of the President who is the ‘sole
organ of the federal government in the field of international rela-
tions.’ ’’ 140 More recently, in Dames & Moore v. Regan,141 the Court
relied upon, inter alia, the Pink case to sustain President Carter’s
suspension of claims pending in American courts against Iran as
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142 Executive Order No. 12294, 46 Fed. Reg. 14111 (1981).
143 453 U.S. at 682.
144 The Court found that related statutes, though not authorizing the President’s action, might

be viewed as inviting independent Presidential measures in a situation such as the one at issue
‘‘at least * * * where there is no contrary indication of legislative intent and when, as here, there
is a history of congressional acquiescence of the sort engaged in by the President,’’ namely,
claims settlement by executive agreement. Ibid. at 677–682. In Barquero v. United States, 18
F. 3d 1311 (5th Cir. 1994), Dames & Moore criteria were used by a Federal Circuit Court of
Appeals to find an alternative constitutional basis for the President’s entry into tax information
exchange agreements with countries that were not ‘‘beneficiary countries’’ under the Caribbean
Basin Economic Recovery Act. The court primarily held, however, that the agreements were au-
thorized under the 1986 Tax Reform Act.

145 183 U.S. 424 (1902).
146 Ibid. at 435. Four dissenters felt that such exceptions from a nation’s territorial jurisdiction

must rest on either a treaty or a statute, but noted that it was not necessary, in this case, to
consider the full extent of the President’s powers in this regard. Ibid. at 456 and 459. Wright
states, however, that ‘‘in spite of this dissent the power has been exercised by the President
on many occasions. * * *’’ Wright, Q. The Control of American Foreign Relations. 1922, p. 242
(hereafter cited as Wright, Control of Foreign Relations). See also Moore, John Bassett, A Digest
of International Law, v. II, 1906, p. 389.

147 The Supreme Court indicated in the Curtiss-Wright case that the ‘‘[President] alone nego-
tiates. Into the field of negotiations the Senate cannot intrude; and Congress itself is powerless
to invade it.’’: 299 U.S. at 319.

148 Constitution—Analysis and Interpretation, p. 500.

required by the Hostage Release Agreement of 1981, supra, and,
more directly, by Executive order.142 In light of Pink, the Court in-
dicated that ‘‘prior cases * * * have recognized that the President
does have some measure of power to enter into executive agree-
ments without obtaining the advice and consent of the Senate.’’ 143

Moreover, the Court’s decision was heavily influenced by a finding
the general tenor of existing statutes reflected Congress’ acceptance
of a broad scope for independent executive action in the area of
international claims settlement agreements.144

A second Article II power potentially available to the President
for purposes for concluding sole executive agreements appears to lie
in Article II, Section 2, Clause 1, of the Constitution which pro-
vides that the President shall be ‘‘Commander-in-Chief of the Army
and Navy.’’ Cautious acceptance of the President’s power to con-
clude agreements pursuant to this power is reflected in dictum of
the Supreme Court in Tucker v. Alexandroff 145 where the Court,
after noting previous instances in which the Executive unilaterally
had granted permission for foreign troops to enter the United
States, declared that ‘‘[w]hile no act of Congress authorized the Ex-
ecutive Department to permit the introduction of foreign troops,
the power to give such permission without legislative assent was
probably assumed to exist from the authority of the President as
commander in chief of the military and naval forces of the United
States.’’ 146

The treaty clause of the Constitution (Article II, Section 2,
Clause 2), in empowering the President to make treaties with the
consent of the Senate, may itself be viewed as supporting authority
for some types of sole executive agreements. The President’s power
under this clause, together with his constitutional role as sole
international negotiator for the United States 147 suggest the exist-
ence of ancillary authority to make agreements necessary for the
conclusion of treaties. Intermediate stages of negotiations or tem-
porary measures pending conclusion of a treaty may, for example,
be reflected in protocols or modus vivendi.148 Although there ap-
pear to be no cases explicitly recognizing the treaty clause as au-
thority for sole executive agreements, the Court’s opinion in Bel-
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149 301 U.S. at 330–331.
150 See Goldwater v. Carter, 617 F. 2d 697, 707–708 (D.C. Cir. 1979), jud. vac. and rem. with

directions to dismiss complaint, 444 U.S. 996 (1979). Professor Henkin observes that
‘‘[r]ecognition is indisputably the President’s sole responsibility, and for many it is an ‘enumer-
ated’ power implied in the President’s express authority to appoint and receive ambassadors.’’
Henkin 1996, p. 220. See also Wright, Control of Foreign Relations, p. 133; Mathews, pp. 365–
366; and McDougal and Lans, pp. 247–248.

151 301 U.S. at 330.

mont seems suggestive in acknowledging that there are many
international compacts not always requiring Senate consent ‘‘of
which a protocol [and] a modus vivendi are illustrations.’’ 149

A fourth power of the President under Article II which is rel-
evant to the conclusion of sole executive agreements lies in his au-
thority to ‘‘receive Ambassadors and other public Ministers’’ (Arti-
cle II, Section 3). To the extent that the receive clause is viewed
as supporting the President’s authority to ‘‘recognize’’ foreign gov-
ernments,150 it is arguable that sole executive agreements may be
concluded incident to such recognition. Although the Belmont and
Pink cases appear to sustain the Litvinov Agreement principally on
the basis of the President’s general foreign affairs powers as Chief
Executive or ‘‘sole organ’’ of the government in the field of inter-
national relations, the Court also seemed to emphasize that the
agreement accorded American ‘‘recognition’’ to the Soviet Union.
Thus, in Belmont the Court stated that:

We take judicial notice of the fact that coincident with the
assignment [of Soviet claims against American nationals to the
United States government], the President recognized the So-
viet Government, and normal diplomatic relations were estab-
lished between that government and the government of the
United States, followed by an exchange of ambassadors * * *
The recognition, establishment of diplomatic relations, the as-
signment, and agreements with respect thereto, were all parts
of one transaction, resulting in an international compact be-
tween the two governments. That the negotiations, acceptance
of the assignment and agreements and understandings in re-
spect thereof were within the competence of the President may
not be doubted * * * [I]n respect of what was done here, the Ex-
ecutive had authority to speak as the sole organ of [the] gov-
ernment.151

Similarly, in Pink the Court declared that:
‘‘What government is to be regarded here as representative

of a foreign sovereign state is a political rather than a judicial
question, and is to be determined by the political department
of the government’’ * * * That authority is not limited to a de-
termination of the government to be recognized. It includes the
power to determine the policy which is to govern the question
of recognition * * * Recognition is not always absolute; it is
sometimes conditional * * * Power to remove such obstacles to
full recognition as settlement of claims of our nationals * * *
Unless such a power exists, the power of recognition might be
thwarted or seriously impaired. No such obstacles can be
placed in the way of rehabilitation of relations between this
country and another nation, unless the historic conception of
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152 315 U.S. at 229–230. See also Dole v. Carter, 444 F. Supp. 1065 (D. Kan. 1977), motion
for injunction pending appeal denied, 569 F. 2d 1108 (10th Cir. 1977), where the district court
relied on the President’s recognition power and his general ‘‘sole organ’’ executive authority to
validate a Presidential agreement transferring Hungarian coronation regalia to the Republic of
Hungary. On appeal, however, the Court of Appeals ‘‘decline[d] to enter into any controversy
relating to distinctions which may be drawn between executive agreements and treaties’’ and
adjudged the issue a nonjusticiable political question.

153 See McDougal and Lans, p. 248, and Mathews, p. 367. See also Henkin 1996, pp. 219–220.
154 1 Op. Atty. Gen. 566, 570 (1822).
155 135 U.S. 1 (1890).
156 Ibid. at 64.
157 McDougal and Lans, p. 248. McDougal and Lans state that the ‘‘take care’’ clause provides

an alternatie source of authority for the Boxer Indemnity Protocol of 1901 following cessation
of the Boxer Rebellion in China. Ibid., p. 248, n. 150. The text of the protocol may be found
in Malloy, Treaties, v. 2, p. 2006. Concerning the use of the ‘‘take care’’ clause as authority for
executive implementation of international law, Professor Henkin notes that— * * * Writers have
not distinguished between (a) authority to carry out the obligations of the United States under
treaty or customary law (which can plausibly be found in the ‘take care’ clause); (b) authority
to exercise rights reserved to the United States by international law or given it by treaty; and
(c) authority to compel other states to carry out their international obligations to the United
States. Henkin 1996, p. 347, n. 54.

158 301 U.S. at 331. See also Pink, 315 U.S. at 230–234.

the powers and responsibilities of the president in the conduct
of foreign affairs * * * is to be drastically revised.152

A fifth source of Presidential power under Article II possibly sup-
porting the conclusion of sole executive agreements is the Presi-
dent’s duty to ‘‘take care that the laws be faithfully executed’’ (Arti-
cle II, Section 3). Although there appear to be no cases holding that
the take care clause is specific authority for such agreements, legal
commentators have asserted that the clause sanctions the conclu-
sion of agreements in implementation of treaties.153 Moreover, it
was early opined by Attorney General Wirt in 1822 that the Presi-
dent’s duty under this constitutional provision extends not only to
the Constitution, statutes, and treaties of the United States but
also to ‘‘those general laws of nations which govern the intercourse
between the United States and foreign nations.’’ 154 This view ap-
pears to have been accepted subsequently by the Supreme Court in
In re Neagle,155 where it was suggested in dictum that the Presi-
dent’s responsibility under the clause includes the enforcement of
‘‘rights, duties, and obligations growing out of * * * our inter-
national relations * * *’’ 156 Accordingly, it has been argued that the
clause ‘‘sanctions agreements which are necessary to fulfill [non-
treaty] international obligations of the United States.’’ 157

Sole executive agreements validly concluded pursuant to one or
more of the President’s independent powers under Article II of the
Constitution may be accorded status as Supreme Law of the Land
for purposes of superseding any conflicting provisions of state law.
As explained by the Supreme Court in Belmont:

Plainly, the external powers of the United States are to be
exercised without regard to the state laws or policies. The su-
premacy of a treaty in this respect has been recognized from
the beginning * * * And while this rule in respect of treaties is
established by the express language of cl. 2, Art. VI, of the
Constitution, the same rule would result in the case of all
international compacts and agreements from the very fact that
complete power over international affairs is in the national
government and is not and cannot be subject to any curtail-
ment or interference on the part of the several states.158
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159 Whitney v. Robertson, 124 U.S. 190 (1888).
160 1 Wash. Terr. at 294. Elsewhere the court ‘‘presumed’’ that Congress had been ‘‘fully ap-

prised’’ of the situation by the President and noted tacit congressional acquiescence for a long
term of years. Ibid., p. 293.

161 204 F. 2d 655 (4th Cir. 1953), aff’d on other grounds, 348 U.S. 296 (1955).
162 Agricultural Act of 1948, § 3, 62 Stat. 1247, 1248–1250.
163 204 F. 2d at 659–660.

However, notwithstanding that treaties and Federal statutes are
treated equally by the Constitution with legal primacy accorded the
measure which is later in time,159 the courts have been reluctant
to enforce Presidential agreements in the face of prior congres-
sional enactments. Judicial uncertainty was early evidenced in
Watts v. United States, supra, where the Supreme Court of the Ter-
ritory of Washington, after affirming on the basis of the President’s
‘‘executive power’’ the validity of an agreement with Great Britain
providing for the joint occupation of San Juan Island, tentatively
enforced the agreement against a prior Federal law defining the
government of the territory. According to the court:

Such conventions are not treaties within the meaning of the
Constitution, and, as treaties supreme law of the land, conclu-
sive on the court, but they are provisional arrangements, ren-
dered necessary by national differences involving the faith of
the nation and entitled to the respect of the courts. They are
not a casting of the national will into the firm and permanent
condition of law, and yet in some sort they are for the occasion
an expression of the will of the people through their political
organ, touching the matters affected; and to avoid unhappy col-
lision between the political and judicial branches of the govern-
ment, both which are in theory inseparably all one, such an ex-
pression to a reasonable limit should be followed by the courts
and not opposed, though extending to the temporary restraint
or modification of the operation of existing statutes. Just as
here, we think, this particular convention respecting San Juan
should be allowed to modify for the time being the operation
of the organic act of this Territory (Washington) so far forth as
to exclude to the extent demanded by the political branch of
the government of the United States, in the interest of peace,
all territorial interference for the government of that island.160

Decisions by lower Federal courts of more recent date, however,
have voided sole executive agreements which were incompatible
with pre-existing Federal laws. Thus, in United States v. Guy W.
Capps, Inc.,161 a U.S. Circuit Court of Appeals refused to enforce
a Presidential agreement concerning the importation of Canadian
potatoes into the United States inasmuch as the agreement con-
travened the requirements of the Agricultural Act of 1948.162 Ac-
cording to the court, ‘‘* * * whatever the power of the executive with
respect to making executive trade agreements regulating foreign
commerce in the absence of action by Congress, it is clear that the
executive may not through entering into such an agreement avoid
complying with a regulation prescribed by Congress.’’ 163 The
court’s rationale for this conclusion was grounded upon Congress’
expressly delegated authority under Article I, Section 8, Clause 3,
of the Constitution to regulate foreign commerce (as reflected in
the statute in the present case) and upon the following statement
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164 343 U.S. 579 (1952).
165 Ibid. at 659, quoting Justice Jackson’s concurring opinion in Youngstown, 343 U.S. at 637–

638.
166 127 F. Supp. 601 (Ct. Cl. 1955).
167 Agreement Respecting the Settlement of Certain War Accounts and Claims, United States-

Austria, June 21, 1947, 61 Stat. 4168.
168 28 U.S.C. § 1491.
169 127 F. Supp. at 607.
170 565 F. Supp. 1019 (D. Colo. 1983).
171 Agreement in Implementation of Article III of the Panama Canal Treaty, with Annexes,

Agreed Minute and Related Notes, signed Sept. 7, 1977, 33 U.S.T. 141, TIAS 10031.
172 26 U.S.C. § 61(a). Compare Corliss v. United States, 567 F. Supp. 162 (1983), holding, on

the basis of the legislative history of the agreement in the U.S. Senate, that the agreement was
not intended to exempt American employees from Federal income tax liability.

173 11 For. Aff. Man. § 721.2b(3).
174 Rest. 3d, § 115, Reporters’ Note 5.
175 Ibid.

from Justice Jackson’s frequently quoted concurring opinion in
Youngstown Sheet & Tube Co. v. Sawyer: 164

When the President takes measures incompatible with the
expressed or implied will of Congress, his power is at its ebb,
for then he can rely only upon his own constitutional powers
minus any constitutional powers of Congress over the matter.
Courts can sustain exclusive Presidential control in such a case
only by disabling the Congress from acting upon the subject.
Presidential claim to a power at once so conclusive and pre-
clusive must be scrutinized with caution, for what is at stake
is the equilibrium established by our constitutional system.165

Similar holdings have occurred in subsequent cases on the au-
thority of Guy Capps. In Seery v. United States,166 for example, the
U.S. Court of Claims denied enforcement of a Presidential agree-
ment settling post-World War II claims with Austria 167 in the face
of prior Federal law authorizing suit against the United States on
constitutional claims.168 The court declared that:

* * * It would indeed be incongruous if the Executive Depart-
ment alone, without even the limited participation by Congress
which is present when a treaty is ratified, could not only nul-
lify the Act of Congress consenting to suit on Constitutional
claims, but, by nullifying that Act of Congress, destroy the con-
stitutional right of a citizen. In United States v. Guy W. Capps
* * * the court held that an executive agreement which con-
flicted with an Act of Congress was invalid.169

Reference may also be made to Swearingen v. United States 170

where a Federal District Court treated the Agreement in Imple-
mentation of Article III of the Panama Canal Treaty of 1977 171 as
a sole executive agreement, and, as such, void for purposes of con-
ferring an income tax exemption on American employees of the
Panama Canal Commission in derogation of Section 61(a) of the In-
ternal Revenue Code.172 The rule of the Guy Capps case is also re-
flected in the Department of State’s Circular 175 procedure govern-
ing the making of international agreements,173 as well as in the
American Law Institute’s current Restatement (Third) of the For-
eign Relations Law of the United States.174

Notwithstanding that the rule of the Guy Capps case appears to
enjoy general acceptance, contrary arguments have been advanced
by other authorities, including the just cited Restatement
(Third).175 The latter thus states that:
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176 Ibid.
177 South Puerto Rico Sugar Co. Trading Corp. v. United States, 334 F. 2d 622, 634, n. 16

(Ct. Cl. 1964).
178 American Bitumils & Asphalt Co. v. United States, 146 F. Supp. 703, 708 (Ct. Cl. 1956),

citing both Guy Caps and Seery.

* * * it has been argued that a sole executive agreement
within the President’s constitutional authority is federal law,
and United States jurisprudence has not known federal law of
different constitutional status. ‘‘All Constitutional acts of
power, whether in the executive or in the judicial department,
have as much legal validity and obligation as if they proceeded
from the legislature.’’ The Federalist No. 64 (Jay), cited in
United States v. Pink, supra, 315 U.S. at 230 * * * See Henkin,
Foreign Affairs and the Constitution 186, 432–33 (1972). Of
course, even if a sole executive agreement were held to super-
sede a statute, Congress could reenact the statute and thereby
supersede the intervening executive agreement as domestic
law.176

The precedential effect of the Guy Capps rule may also be some-
what eroded by judicial dicta suggesting that the circuit court’s
opinion in the case was ‘‘neutralized’’ by the Supreme Court’s af-
firmance on other grounds 177 and that the question as to the effect
of a Presidential agreement upon a prior conflicting act of Congress
has ‘‘apparently not yet been completely settled.’’ 178 Moreover, in
the two cases which have specifically adhered to the Guy Capps
rule—Seery and Swearingen—the courts, respectively, were either
strongly influenced by Bill of Rights considerations or failed to con-
sider the possibility that the agreement in issue may have effec-
tively received the sanction of the Senate as an agreement pursu-
ant to an existing treaty. It appears, therefore, that the law on this
point may yet be in the course of further development.
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HOUSE OF REPRESENTATIVES K I
TWENTY-SIXTH LEGISLATURE, 2011 IN . 107
STATE OF HAWAII

HOUSE CONCURRENT
RESOLUTION

ESTABLISHING A JOINT LEGISLATIVE INVESTIGATING COMMITTEE TO
INVESTIGATE THE STATUS OF TWO EXECUTIVE AGREEMENTS ENTERED
INTO IN 1893 BETWEEN UNITED STATES PRESIDENT GROVER
CLEVELAND AND QUEEN LILI’UOKALANI OF THE HAWAIIAN KINGDOM,
CALLED THE LILI’UOKALANI ASSIGNMENT AND THE AGREEMENT OF
RESTORATION.

1 WHEREAS, on December 19, 1842, United States President John
2 Tyler recognized the Hawaiian Kingdom as an independent and
3 sovereign State, extended full and complete diplomatic
4 recognition to the Hawaiian Government, and entered into
5 treaties and conventions with the Hawaiian government in 1849,
6 1875, and 1887; and
7
8 WHEREAS, on January 14, 1893, John L. Stevens (hereinafter
9 referred to as the “United States minister”), the United States

10 minister plenipotentiary assigned to the Hawaiian Kingdom
11 government, conspired with a small group of insurgents of
12 diverse nationalities to overthrow the Hawaiian Kingdom
13 government; and
14
15 WHEREAS, in pursuance of the conspiracy, the United States
16 Minister and naval representatives of the United States caused
17 armed naval forces to invade the Hawaiian Kingdom on January 16,
18 1893, and to position themselves near government buildings and
19~ Iolani Palace in order to provide protection to the insurgents;
20 and
21
22 WHEREAS, on the afternoon of January 17, 1893, this small
23 group of insurgents declared themselves to be a Provisional
24 Government; and
25
26 WHEREAS, the United States minister thereupon extended
27 diplomatic recognition to the insurgents in violation of
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1 treaties between the United States and the Hawaiian Kingdom and
2 in violation of international law; and
3
4 WHEREAS, because th& police force was unable to apprehend
S the insurgents for violating the law of treason without the risk
6 of bloodshed between the police and the United States troops,
7 Queen Lili’uokalani issued the following protest temporarily,
8 conditionally yielding her executive power to the United States
9 government:

10
11 “I Liliuokalani, by the Grace of God and under
12 the Constitution of the Hawaiian Kingdom, Queen, do
13 hereby solemnly protest against any and all acts done
14 against myself and the Constitutional Government of
15 the Hawaiian Kingdom by certain persons claiming to
16 have established a Provisional Government of and for
17 this Kingdom.
18
19 That I yield to the superior force of the United
20 States of America whose Minister Plenipotentiary, His
21 Excellency John L. Stevens, has caused United States
22 troops to be landed at Honolulu and declared that he
23 would support the Provisional Government.
24
25 Now to avoid any collision of armed forces, and
26 perhaps the loss of life, I do this under protest and
27 impelled by said force yield my authority until such
28 time as the Government of the United States shall,
29 upon facts being presented to it, undo the action of
30 its representatives and reinstate me in the authority
31 which I claim as the Constitutional Sovereign of the
32 Hawaiian Islands.
33
34 Done at Honolulu this 17th day of January, A.D.
35 1893”; and
36
37 WHEREAS, under Article 31 of the Constitution of the
38 Kingdom of Hawaii, as the constitutional monarch of the
39 Hawaiian islands, the Queen was vested with the executive
40 power to faithfully execute and administer Hawaiian law:
41 “To the King belongs the Executive power”; and
42
43 WHEREAS, on March 9, 1893, President Grover Cleveland
44 accepted the temporary and conditional assignment of executive
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1 power from the Queen and investigated the circumstanbes of the
2 overthrow of the Hawaiian Kingdom government; and
3
4 WHEREAS, on October 18, 1893, the investigation concluded
5 that the United States violated international law and the
6 Hawaiian Kingdom government must be restored to its status
7 before the landing of United States troops; and
8
9 WHEREAS, negotiations for settlement and restoration took

10 place between Queen LiliTuokalani and United States minister
11 plenipotentiary, Albert Willis, between November 13, 1893, and
12 December 18, 1893, at the United States Embassy in Honolulu; and
13
14 WHEREAS, a settlement was reached on December 18, 1893,
15 whereby Queen LiliTuokalani signed the following declaration
16 that was dispatched to the United States State Department by the
17 United States minister on December 20, 1893:
18
19 “I, Liliuokalani, in recognition of the high
20 sense of justice which has actuated the President of
21 the United States, and desiring to put aside all
22 feelings of personal hatred or revenge and to do what
23 is best for all the people of these Islands, both
24 native and foreign born, do hereby and herein solemnly
25 declare and pledge myself that, if reinstated as the
26 constitutional sovereign of the Hawaiian Islands, that
27 I will immediately proclaim and declare,
28 unconditionally and without reservation, to every
29 person who directly or indirectly participated in the
30 revolution of January 17, 1893, a full pardon and
31 amnesty for their offenses, with restoration of all
32 rights, privileges, and immunities under the
33 constitution and the laws which have been made in
34 pursuance thereof, and that I will forbid and prevent
35 the adoption of any measures of proscription or
36 punishment for what has been done in the past by those
37 setting up or supporting the Provisional Government.
38
39 I further solemnly agree to accept the
40 restoration under the constitution existing at the
41 time of said revolution and that I will abide by and
42 fully execute that constitution with all the
43 guaranties as to person and property therein
44 contained.
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1
2 I furthermore solemnly pledge myself and my
3 Government, if restored, to assume all the obligations
4 created by the Provisional Government, in the proper
5 course of administration, including all expenditures
6 for military or police services, it being my purpose,
7 if restored, to assume the Government precisely as it
8 existed on the day when it was unlawfully overthrown.
9

10 Witness my hand this 18th of December, 1893”; and
11
12 WHEREAS, there exist two agreements:
13
14 (1) The Lili’uokalani Assignment, whereby President Grover
15 Cleveland accepted the obligation of administering
16 Hawaiian Law in an assignment of executive power; and
17
18 (2) The Agreement of Restoration, whereby the Queen agreed
19 to grant amnesty after return of executive power and
20 restoration of the government; and
21
22 WHEREAS, President Cleveland and his successors in office
23 have violated these agreements by not administering Hawaiian
24 Kingdom Law and not restoring the Hawaiian Kingdom government;
25 and
26
27 WHEREAS, for the past one hundred eighteen years the Office
28 of President has retained the temporary and conditional
29 assignment of Hawaiian executive power from the Queen; and
30
31 WHEREAS, these agreements are called sole executive
32 agreements under United States constitutional law and the •basis
33 of a federal lawsuit in Washington, D.C., filed by Dr. David
34 Keanu Sai against President Barack Obama, Secretary of State
35 Hillary Clinton, Secretary of Defense Robert Gates, Admiral
36 Robert Willard, and Governor Linda Lingle (case no. 1:10-CV-
37 00899CKK) on June 1, 2010; and
38
39 WHEREAS, on November 13, 2010, the Association of Hawaiian
40 Civic Clubs at its 51st Convention at Keauhou, Island of Hawaii,

• 41 unanimously passed Resolution No. 10-15, “Acknowledging Queen
42 LiliTuokalani’s Agreements with President Grover Cleveland to
43 Execute Hawaiian Law and to Restore the Hawaiian Government”;
44 and
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1
2 WHEREAS, under the Supremacy Clause of the United States
3 Constitution, “all Treaties made, or which shall be made, under
4 the Authority of the United States, shall be the supreme Law of
5 the Land; and the Judges in every State shall be bound thereby,
6 any Thing in the Constitution or Laws of any State to the
7 contrary notwithstanding”; and
8
9 WHEREAS, the United States Supreme Court declared in United

10 States v. Belmont, 301 U.S. 324 (1937), that executive
11 agreements arising out of the President’s sole authority over
12 foreign relations does not require ratification by the Senate or
13 the approval of Congress, and has the force and effect of a
14 treaty; and
15
16 WHEREAS, statutes enacted by the Legislature of the State
17 of Hawaii that conflict with valid executive agreements would be
18 considered void under the Supremacy Clause; and
19
20 WHEREAS, a joint legislative investigating committee would
21 settle the issue of whether certain statutes enacted by the
22 Hawaii State Legislature violate the United States Constitution;
23 and
24
25 WHEREAS, section 21—3, Hawaii Revised Statutes, authorizes
26 the establishment of a legislative investigating committee by
27 resolution, and Rule 14 of the Rules of the House of
28 Representatives and Rule 14(3) of the Rules of the Senate allow
29 for the establishment of special committees; now, therefore,
30
31 BE IT RESOLVED by the House of Representatives of the
32 Twenty—sixth Legislature of the State of Hawaii, Regular Session
33 of 2011, the Senate concurring, that:
34
35 (1) The Legislature hereby establishes a joint legislative
36 investigating committee to investigate the status of
37 two executive agreements entered into between
38 President Grover Cleveland of the United States and
39 Queen Lili’uokalani of the Hawaiian Kingdom in 1893,
40 called the Lili’uokalani Assignment and the Agreement
41 of Restoration;
42
43 (2) The purpose and duties of the joint investigating
44 committee shall be to inquire into the status of the
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1 executive agreements by holding meetings and hearings
2 as necessary, receiving all information from the
3 inquiry, and submitting a final report to the
4 Legislature;
S
6 (3) The joint investigating committee shall have every
7 power and function allowed to an investigating
8 committee under the law, including without limitation
9 the power to:

10
11 (A) Adopt rules for the conduct of its proceedings;
12
13 (B) Issue subpoenas requiring the attendance and
14 testimony of the witnesses and subpoenas duces
15 tecum requiring the production of books,
16 documents, records, papers, or other evidence in
17 any matter pending before the joint investigating
18 committee;
19
20 (C) Hold hearings appropriate for the performance of
21 its duties, at times and places as the joint
22 investigating committee determines;
23
24 (D) Administer oaths and affirmations to witnesses at
25 hearings of the joint investigating committee;
26
27 (E) Report or certify instances of contempt as
28 provided in section 21—14, Hawaii Revised
29 Statutes;
30
31 (F) Determine the means by which a record shall be
32 made of its proceedings in which testimony or
33 other evidence is demanded or adduced;
34
35 (G) Provide for the submission, by a witness’s own
36 counsel and counsel for another individual or
37 entity about whom the witness has devoted
38 substantial or important portions of the
39 witness’s testimony, of written questions to be
40 asked of the witness by the chair; and
41
42 (H) Exercise all other powers specified under chapter
43 21, Hawaii Revised Statutes, with respect to a
44 joint investigating committee; and
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1
2 BE IT FURTHER RESOLVED that the joint investigating
3 committee shall consist of the following ten members:
4
5 (1) The Chairperson of the House Committee on Finance;
6
7 (2) The Chairperson of the House Committee on Water, Land,
S and Ocean Resources;
9

10 (3) The Chairperson of the House Committee on Hawaiian
11 Affairs;
12
13 (4) One member of the majority leadership from the House
14 of Representatives who shall be appointed by the
15 Speaker of the House of Representatives;
16
17 (5) One member of the minority leadership from the House
18 of Representatives who shall be appointed by the House
19 Minority Leader;
20
21 (6) The Chairperson of the Senate Ways and Means
22 Committee;
23
24 (7) The Chairperson of the Senate Committee on Water,
25 Land, and Agriculture;
26
27 (8) The Chairperson of the Senate Hawaiian Affairs
28 Committee;
29
30 (9) One member of the majority leadership from the Senate
31 who shall be appointed by the President of the Senate;
32 and
33
34 (10) One member of the minority leadership from the Senate
35 who shall be appointed by the Senate Minority Leader;
36 and
37
38 BE IT FURTHER RESOLVED that the joint investigating
39 committee shall submit its findings and recommendations to the
40 Legislature no later than twenty days prior to the convening of
41 the Regular Session of 2012 and shall dissolve upon submission
42 of its report; and
43
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1 BE IT FURTHER RESOLVED that certified copies of this
2 Concurrent Resolution be transmitted to the President of the
3 United States, members of Hawaii’s congressional delegation, the
4 Governor, the President of the Hawaii State Senate, the Speaker
5 of the Hawaii State House of Representatives, the Director of
6 Finance, the Attorney General, and the Auditor.

OFFERED BY: ___________________

I~AR1i2t~
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

DEUTSCHE BANK NATIONAL TRUST 
COMPANY, AS TRUSTEE IN TRUST FOR THE 
BENEFIT OF THE CERTIFICATE HOLDERS 
FOR ARGENT SECURITIES INC., ASSET-
BACKED PASS-THROUGH CERTIFICATES, 
SERIES 2006-W2, 
 
                    Plaintiff, 
                     
 vs. 
 
DIANNE DEE GUMAPAC; KALE KEPEKAIO 
GUMAPAC; JOHN DOES 1-50; AND JANE 
DOES 1-50, 
                                                                        
                    Defendants. 
 
_________________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0590 
 
 
NOTICE OF HEARING MOTION 
 
 
 

  

 
 

NOTICE OF HEARING MOTION 
 

 
NOTICE IS HEREBY GIVEN that Defendant KALE KEPEKAIO 

GUMAPAC’S Motion to Dismiss Complaint, shall come on for hearing before the Honorable 

Presiding Judge of the above-entitled Court, in his/her courtroom at ________, Courtroom 

_______, Hilo, Hawai’i, on ______ or as soon thereafter as Defendant can be heard. 

Dated: Hilo, Hawai’i, January 13, 2012. 

 

     Respectfully presented, 

            
      _______________________________ 

KALE KEPEKAIO GUMAPAC   
     Defendant, pro se 

 



CERTIFICATE OF SERVICE 
 

 
 The undersigned hereby certify that the foregoing document were duly served upon the 

following by mailing a copy of same via hand delivery or U.S. Postal Service, postage prepaid or 

electronic delivery to the last known address to:  

   RCO Hawaii, LLLC 
   Charles Prather, Sofia Hirosane 
   900 Fort Street Mall, Suite 800 
   Honolulu, HI 96813 
 
   Attorneys for Plaintiff 

DEUTSCHE BANK NATIONAL TRUST COMPANY 
 

Dated: Keaau, Hawai‘i, January 13, 2012. 

 

     Respectfully presented, 

            
      ________________________________ 

KALE KEPEKAIO GUMAPAC   
     Defendant, pro se 
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LAW OFFICE OF 
DEXTER K. KAIAMA 
111 Hekili Street, Suite A1607    Tel. No. (808) 284-5675 
Kailua, Hawai’i   96734 
	  

February 19, 2013 
 
 
 
International Criminal Court ��� 
Office of the Prosecutor ��� 
Communications ��� 
Post Office Box 19519 ��� 
2500 CM The Hague ��� 
The Netherlands. 
 
 
Re:  WAR CRIME COMPLAINT 
  
 Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 

DEUTSCHE BANK TRUST COMPANY AMERICAS; and Plaintiff’s attorneys 
CHARLES R. PRATHER, ESQ., SOFIA M. HIROSANE, ESQ., and MICHAEL 
G.K. WONG, ESQ. 

  
 Victim: HARRIS BRIGHT 
 
 
Madam Prosecutor: 
 
 This communication and complaint is provided to the office of the Prosecutor 

pursuant to the Hawaiian Kingdom’s accession to the International Criminal Court’s 

Rome Statute deposited with the Secretary-General of the United Nations on December 

10, 2012, and the Hawaiian Kingdom’s accession to the 1949 fourth Geneva Convention 

deposited with the Swiss Federal Council on January 14, 2013. Article 2, fourth Geneva 

Convention, provides: “The Convention shall also apply to all cases of partial or total 

occupation of the territory of a High Contracting Party, even if the said occupation meets 

with no armed resistance.”  

 Pursuant to the Rome Statute’s Article 8—War crimes, (1) the court shall have 

jurisdiction in respect of war crimes in particular when committed as part of a plan or 

policy or as part of a large-scale commission of such crimes. (2) For the purpose of this 
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Statute, “war crimes” means: (a)(vi) willfully depriving a…protected person of the rights 

of fair and regular trial.  

 Elements of the war crime of denying a fair trial include: 

1. The perpetrator deprived one or more persons of a fair 
and regular trial by denying judicial guarantees as 
defined, in particular, in the third and the fourth Geneva 
Conventions of 1949. 

2. Such person or persons were protected under one or 
more of the Geneva Conventions of 1949. 

3. The perpetrator was aware of the factual circumstances 
that established that protected status. 

4. The conduct took place in the context of and was 
associated with an [occupation of the territory of a High 
Contracting Party]. 

5. The perpetrator was aware of factual circumstances that 
established the existence of an [occupation of the 
territory of a High Contracting Party]. 

 
With respect to the last two elements listed for the war crime of denying a fair 

trial: 

1. There is no requirement for a legal evaluation by the 
perpetrator as to the existence of an [occupation of 
the territory of a High Contracting Party] or its 
character as international or non-international; 

2. In that context there is no requirement for awareness by 
the perpetrator of the facts that established the character 
of the [occupation of the territory of a High Contracting 
Party] as international or non-international; 

3. There is only a requirement for the awareness of the 
factual circumstances that established the existence 
of an [occupation of the territory of a High 
Contracting Party] that is implicit in the terms “took 
place in the context of and was associated with.” 
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BACKGROUND 

I represent a client who has been deprived of a fair and regular trial in ejectment 

proceedings in the State of Hawai‘i Circuit Court of the Third Circuit.  The Circuit Court 

of the Third Circuit is a United States court illegally constituted in the territory of the 

Hawaiian Kingdom. 

Unable to procure a treaty of cession from the Hawaiian Kingdom government 

acquiring the Hawaiian Islands as required by international law, Congress enacted a Joint 

Resolution To provide for annexing the Hawaiian Islands to the United States, which was 

signed into law by President McKinley on July 7, 1898 during the Spanish-American 

War (30 U.S. Stat. 750) as a war measure. Congressional laws have no extraterritorial 

effect and are confined to United States territory.  

The Hawaiian Kingdom came under military occupation on August 12, 1898 at 

the height of the Spanish-American War.  The occupation reinforced and supplied the 

troops that have been occupying the Spanish colonies of Guam and the Philippines since 

May 1, 1898.  Following the close of the Spanish-American War by the Treaty of Paris 

signed December 10, 1898 (30 U.S. Stat. 1754), U.S. troops remained in the Hawaiian 

Islands and continued its occupation to date in violation of international law. 

Article 6, 1863 Lieber Code, regulated U.S. troops during the occupation of the 

Hawaiian Islands in 1898 and mandated the Commander of U.S. troops to administer the 

laws of the occupied country, being the civil and penal laws of the Hawaiian Kingdom.   

Article 6 was superseded by Article 43, 1899 Hague Convention, II (32 U.S. Stat. 1803), 

and then superseded by Article 43, 1907 Hague Convention, IV (36 U.S. Stat. 2227).   

Article 43 of the 1907 Hague Convention, IV, reinforces the 1893 Lili‘uokalani 

assignment that mandates the President to administer the civil and penal laws of the 

Hawaiian Kingdom.  On August 12, 1949, the United States signed and ratified the (IV) 

Geneva Convention Relative to the Protection of Civilian Persons in Time of War of 12 

August 1949 (6 U.S.T. 3516, T.I.A.S No. 3365, 75 U.N.T.S. 287).  In July 1956, the U.S. 
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Department of the Army published Field Manual 27-10—The Law of Land Warfare. 

According to the United States Supreme Court: 

 
“Neither the Constitution nor the laws passed in pursuance 
of it have any force in foreign territory unless in respect of 
our own citizens; and operations of the nation in such 
territory must be governed by treaties, international 
understandings and compacts, and the principles of 
international law.... [T]he court recognized, and in each of 
the cases cited [involving the exercise of the sovereign 
power of the United States] found, the warrant for its 
conclusion is not in the provisions of the Constitution, but 
in the law of nations”. United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304, 318 (1936). 

 
Illegally usurping Hawaiian sovereignty, President McKinley signed into United 

States law An Act To provide a government for the Territory of Hawai‘i on April 30, 

1900 (31 U.S. Stat. 141); and on March 18, 1959, President Eisenhower signed into 

United States law An Act To provide for the admission of the State of Hawai‘i into the 

Union (73 U.S. Stat. 4).  These laws not only have no extraterritorial effect, but stand in 

direct violation of the 1907 Hague Convention, IV, the 1949 Geneva Convention Relative 

to the Protection of Civilian Persons in Time of War, IV, and international law. 

 The aforementioned Acts of the U.S. Congress constitute a usurpation of 

sovereignty during occupation by the United States and is the basis of the court’s exercise 

of jurisdiction within the territory of the Hawaiian Kingdom. Id. Section 12.  Without a 

treaty of cession, whereby the Hawaiian Kingdom transferred the Hawaiian Islands to the 

United States, this congressional act is a usurpation of Hawaiian sovereignty and 

therefore a “war crime” committed under the heading of “usurpation of sovereignty 

during occupation.”  
 Since 1898, the United States methodically and pursuant to plan “Americanized” 

the Hawaiian Islands by denationalizing the occupants of the Hawaiian Kingdom. 
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Through “Americanization” the national character of the Hawaiian Kingdom as an 

independent and sovereign State was eventually eradicated by assimilating Hawaiian 

nationals into the United States of America politically, culturally, socially, and 

economically. This plan included mass migration of American colonists, economic 

domination, installation of puppet governments, purported de jure annexation, and the 

installation of military bases throughout the Hawaiian Islands.  As “Germanization in 

occupied territories” during the Second World War was a war crime, being Count III (J) 

of the Nuremburg Indictment, so is “Americanization.” 

Under An Act To amend title 18, United States Code, to carry out the 

international obligations of the United States under the Geneva Conventions to provide 

criminal penalties for certain war crimes (Public Law 104-192, 104th Congress), 

members of the United States Armed Forces and United States nationals situated within 

the territory of the Hawaiian Kingdom are liable to be prosecuted for the commission of 

war crimes by the United States Pacific Command, being the occupant of the Hawaiian 

Kingdom. Pursuant Title 18, United States Code, §2441(c)(1), a war crime is any conduct 

“defined as a grave breach in any of the international conventions signed at Geneva 12 

August 1949.” Article 147, Fourth Geneva Convention defines a grave breach, inter alia, 

as “willfully depriving a protected person of the rights of fair and regular trial.” §2441(a) 

provides “Whoever,…outside of the United States, commits a war crime, in any of the 

circumstances described in subsection (b), shall be fined under this title or imprisoned for 

life or any term of years, or both, and if death results to the victim, shall also be subject to 

the penalty of death.” Subsection (b) provides “The circumstances referred to in 

subsection (a) are that the person committing such war crime or the victim of such war 

crime is a member of the Armed Forces of the United States or a national of the United 

States (as defined in section 101 of the Immigration and Nationality Act). 

 Courts illegally constituted in the territory of another sovereign and independent 

state is an extension of this war crime. See Alwyn V. Freeman, “War Crimes by Enemy 
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Nationals Administering Justice in Occupied Territory,” 41 Am. J. Int’l L. 579-610, 606 

(1947); and 15 Law Reports of Trials of War Criminals (United Nations War Crime 

Commission) 131 (1949).  Therefore, by extension, the Circuit Court of the Third Circuit 

cannot be considered lawfully constituted and my client was willfully deprived his right 

to get a fair and regular trial after presenting clear and convincing evidence that the 

Hawaiian Kingdom continues to exist as an occupied state. 

 
STATEMENT OF FACTS 

My client is HARRIS BRIGHT, a Hawaiian national (Exhibit “1”) and “protected 

person” under the fourth Geneva Convention acceded to by the Hawaiian Kingdom on 

February 14, 2013, who’s right to a fair trial is protected under Article 147 of the fourth 

Geneva Convention. Ejectment proceedings on his property was instituted in the Circuit 

Court of the Third Circuit, Island of Hawai‘i (civil no. 11-1-0389), by DEUTSCHE 

BANK TRUST COMPANY AMERICAS, represented by attorneys CHARLES R. 

PRATHER, ESQ., SOFIA M. HIROSANE, ESQ., and MICHAEL G.K. WONG, ESQ. 

(Exhibit “2”).   

On December 29, 2011, a motion to dismiss was filed by our law firm, on behalf 

of our client, providing evidence of the occupation of the Hawaiian Kingdom and that the 

court was illegally constituted (Exhibit “3”).  Our motion to dismiss was set for hearing 

on February 2, 2012 and came before Circuit Court Judge GREG K. NAKAMURA 

(Exhibit “4”). Judge NAKAMURA denied our client’s motion to dismiss without cause.  

In these proceedings Judge NAKAMURA committed a war crime by willfully 

depriving my client, a protected person, of a fair and regular trial prescribed by the fourth 

Geneva Convention.  The Plaintiff, DEUTSCHE BANK TRUST COMPANY 

AMERICAS, represented by attorneys CHARLES R. PRATHER, ESQ., SOFIA M. 

HIROSANE, ESQ., and MICHAEL G.K. WONG, ESQ., were complicit in these 

proceedings and therefore committed a war crime as accessories. 
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My client has been deprived of his right to a fair and regular trial by a court that 

stands in direct violation of the 1899 Hague Convention, IV, the 1949 Geneva 

Convention, IV, and international law.  An appropriate court is a Hawaiian Kingdom 

court or an Article II U.S. Federal Court, which is a military court established by the 

President through executive order that would administer the civil and penal laws of the 

Hawaiian Kingdom under the international laws of occupation.  

By the pleadings and oral argument in this case, the aforementioned individuals 

cannot claim they were unaware of the factual circumstances that established the 

existence of the prolonged and illegal occupation of the Hawaiian Kingdom, and there is 

no requirement for a legal evaluation by these perpetrators as to the existence of the 

prolonged and illegal occupation of the Hawaiian Kingdom, only awareness of the factual 

circumstances. 

In the Trial of Friedrich Flick and Five Others, United States Military Tribunal, 

Nuremberg, 9 Law Reports of Trials of Law Criminals (United Nations War Crime 

Commission) 1, 19 (1949), the U.S. Military Tribunal stated:  

 
…responsibility of an individual for infractions of 
international law is not open to question. In dealing with  
property located outside his own State, he must be expected 
to ascertain and keep within the applicable law. Ignorance 
thereof will not excuse guilt but may mitigate 
punishment (emphasis added). 

 

Pursuant to Article 17 of the Rome Statute, the case is not being investigated or 

prosecuted by a State, which has jurisdiction over it; the case has not been investigated by 

a State, which has jurisdiction over it and has decided not to prosecute the persons 

concerned; and the persons concerned have not already been tried for conduct which is 

the subject of the complaint. Therefore, due to the unavailability of the Hawaiian 

Kingdom’s national judicial system or a military government established under the laws 
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of occupation by the United States, my client is unable protect his rights as a protected 

person or to seek redress. 

  Accordingly, pursuant to Article 17(3) of the Rome Statute, I respectfully request 

the office of the Prosecutor, with all due speed, investigate the situation in order to 

determine if the alleged perpetrators should be charged with the war crime specified 

above. 

 

Sincerely, 

 
 
 
 
 
 
Dexter K. Kaiama, Esq. 
 

 
 
 
 
 
enclosures 
 
 
cc: Office of the United Nations High Commissioner for Human Rights 
 Human Rights Council Branch-Complaint Procedure Unit 
 OHCHR- Palais Wilson 
 United Nations Office at Geneva 
 CH-1211 Geneva 10, Switzerland 
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AGARD & KAIAMA, LLC 
Keoni K. Agard #2649 
Dexter K. Kaiama #4249 
Seven Waterfront Plaza 
500 Ala Moana Blvd., Suite 400 
Honolulu, Hawai’i  96813 
Telephone: 545-2922 
 
Attorneys for Defendant 
Harris Bright 

 
IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

 
STATE OF HAWAI’I 

 
DEUTSCHE BANK TRUST COMPANY 
AMERICAS, A NEW YORK CORPORATION, 
AS TRUSTEE FOR RALI 2007QS2, 
 
                    Plaintiff, 
                     
 vs. 
 
HARRIS BRIGHT; JOHN DOES 1-50; AND 
JANE DOES 1-50, 
                                                                        
                    Defendants. 
 
 
 
 
 
 
 
_________________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0389 
(Foreclosure) 
 

DEFENDANT HARRIS BRIGHT’S MOTION 
TO DISMISS COMPLAINT AND REQUEST 
FOR JUDICIAL NOTICE; MEMORANDUM 
IN SUPPORT OF MOTION; DECLARATION 
OF COUNSEL; EXHIBITS “1-2”; NOTICE OF 
HEARING; CERTIFICATE OF SERVICE 
 
 
 
 
HEARING: 
 
DATE:    __________________________ 
TIME:     __________________________ 
JUDGE:  __________________________ 

DEFENDANT’S MOTION TO DISMISS COMPLAINT  
AND REQUEST FOR JUDICIAL NOTICE 

 

COMES NOW the Defendant Harris Bright, by and through his undersigned attorneys, 

makes the following Motion to Dismiss Complaint for lack of subject matter jurisdiction, which can be 

raised at any time throughout the proceedings pursuant to Tamashiro v. State of Hawai`i, 112 Haw. 388, 

398; 146 P.3d 103, 113 (2006), and a request for judicial notice of the enclosed exhibits attached to 

Defendant’s Declaration. 

BRIGHT moves pursuant to Rule 12(b)(1) of the Hawaii Rules of Civil Procedure to 

dismiss Complaint for want of subject matter jurisdiction in that the suit would manifestly require the 

Court to act outside the constitutional limitations of its judicial power, and unlawfully intrude upon, and 
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in effect seize political control over two executive agreements entered into between President Grover 

Cleveland of the United States and Queen Lili`uokalani of the Hawaiian Kingdom. 

The first agreement is the Lili`uokalani assignment (January 17th 1893) that mandates the 

President to administer Hawaiian Kingdom law and the second is the Agreement of restoration 

(December 18th 1893) that mandates the President to restore the Hawaiian Kingdom government and the 

Queen thereafter to grant amnesty to the insurgents. 

As is more fully shown in Defendant’s Brief in support of this dismissal motion, the 

Complaint attempts to have the Court act outside the confines of the judicial power and fails to give rise 

to any claim or issue over which the Court could constitutionally exercise subject matter jurisdiction 

without violating the Supremacy clause, in particular, the 1893 Executive Agreement and the precedence 

set in U.S. v. Belmont, 301 U.S. 324 (1937), U.S. v. Pink, 315 U.S. 203 (1942), and American Insurance 

Association v. Garamendi, 539 U.S. 396 (2003) regarding executive agreements that do not require 

Senate ratification to have the force and effect of a treaty.  

WHEREFORE, Defendant respectfully prays that the foregoing motions to dismiss be 

inquired into and sustained, that the Complaint, to the extent that it is sought to be maintained against the 

Defendant, be dismissed for the reasons stated in these motions as well as in the more fully detailed 

statement of the facts, set forth with pertinent legal background and authority, in the simultaneously filed 

Brief of the DEFENDANT in support of the motion to dismiss.  

Dated: Honolulu, Hawai‘i, December 22, 2011.  

 

 

 

       ________________________________ 
        Keoni K. Agard 

Dexter K. Kaiama 
Attorneys for Defendant 
Harris Bright 
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MEMORANDUM IN SUPPORT OF MOTION 

  
I. NATURE OF THE PROCEEDING 

  Plaintiff DEUTSCHE BANK TRUST COMPANY AMERICAS (hereafter 

“PLAINTIFF”) filed a complaint in the Circuit Court of the Second Circuit against Defendant 

HARRIS BRIGHT (hereafter “BRIGHT”) for ejectment.  BRIGHT asserts that he is obligated to 

abide by the laws of the Hawaiian Kingdom, a sovereign and independent State, and so is 

PLAINTIFF. §6, Hawaiian Civil Code, Compiled Laws of the Hawaiian Kingdom (1884), 

provides: 

The laws are obligatory upon all persons, whether subjects of this kingdom, 
or citizens or subjects of any foreign State, while within the limits of this 
kingdom, except so far as exception is made by the laws of nations in respect to 
Ambassadors or others.  The property of all such persons, while such property is 
within the territorial jurisdiction of this kingdom, is also subject to the laws. 
(emphasis added) 
 

PLAINTIFF cannot claim relief from the Circuit Court of the Second Circuit of 

the State of Hawai‘i because it lacks subject matter jurisdiction.  An appropriate Court with 

subject matter jurisdiction are Courts of the Hawaiian Kingdom, not the State of Hawai‘i. The 

Compiled Laws of the Hawaiian Kingdom (1884) provides: 

 
§870.  The Kingdom shall be divided into four judicial circuits, as at present 
constituted, that is to say:…The third circuit shall consist of the Island of Hawaii, 
whose seat of justice shall be at Hilo and Waimea. 
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§880.  The respective Circuit Courts shall…also have power to partition real 
estate; to grant writs of ejectment and of possession. 
 
 However, in light of the illegal overthrow of the Hawaiian Kingdom government 

by the United States and its failure to administer Hawaiian Kingdom law and restore the 

Hawaiian Kingdom government pursuant to two sole executive agreements entered into between 

President Cleveland and Queen Lili‘uokalani as are more fully explained hereafter, an Article II 

Court established under and by virtue of Article II of the U.S. Constitution in compliance with 

Article 43, 1907 Hague Convention, IV (36 U.S. Stat. 2277).   Article II Courts are Military 

Courts established by authority of the President,1 being Federal Courts, which were established as 

“the product of military occupation.” See Bederman, "Article II Courts," Mercer Law Review 44 

(1992-1993): 825-879, 826. According to United States Law and Practice Concerning Trials of 

War Criminals by Military Commissions, Military Government Courts and Military Tribunals, 3 

United Nations War Crimes Commission, Law Reports of Trials of War Criminals 103, 114 

(1948), military tribunals “are generally based upon the occupant’s customary and conventional 

duty to govern occupied territory and to maintain law and order.”2 

 
II. JURISDICTION MAY BE CHALLENGED AT ANY TIME 

 Jurisdictional issues, whether personal or subject matter, can be raised at any 

time and that subject matter jurisdiction may not be waived.  Wong v. Takushi, 83 Hawai`i 94, 98 

(1996), see also State of Hawai`i v. Moniz, 69 Hawai`i 370, 372 (1987).  In Tamashiro v. State of 

Hawai`i, 112 Haw. 388, 398; 146 P.3d 103, 113 (2006), the Hawai`i Supreme Court stated, “The 

lack of jurisdiction over the subject matter cannot be waived by the parties.  If the parties do not 

raise the issue, a court sua sponte will, for unless jurisdiction of the court over the subject matter 

exists, any judgment rendered is invalid.”  This is a case of subject-matter jurisdiction and not 

personal jurisdiction or immunity claims.  

 
III. BURDEN ESTABLISHING SUBJECT MATTER 

 JURISDICTION RESTS WITH THE PLAINTIFF 
 

  In State of Hawai`i v. Lorenzo, 77 Haw. 219 (1994), the Defendant claimed to be 

a citizen of the Hawaiian Kingdom and that the State of Hawai`i courts did not have jurisdiction 
                                                
1 These types of courts were established during the Mexican-American War, Civil War, Spanish-American War, and 
the Second World War, while U.S. troops occupied foreign countries and administered the laws of the these States. 
2 See Jecker v. Montgomery, 54 U.S. 498 (1851); Leitensdorfer v. Webb, 61 U.S. 176 (1857); Cross v. Harrison, 57 
U.S. 164 (1853); Mechanics' & Traders' Bank v. Union Bank, 89 U.S. 276 (1874); United States v. Reiter, 27 Federal 
Case 768 (1865); Burke v. Miltenberger, 86 U.S. 519 (1873); New Orleans v. Steamship Co., 87 U.S. 387 (1874); In re 
Vidal, 179 U.S. 126 (1900); Santiago v. Nogueras, 214 U.S. 260 (1909); Madsen v. Kinsella, 343 U.S. 341 (1952); 
Williamson v. Alldridge, 320 F. Supp. 840 (1970); Jacobs v. Froehlke, 334 F. Supp. 1107 (1971). 
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over him.  In 1994, the case came before the Intermediate Court of Appeals (ICA) and Judge 

Heen delivered the decision. Judge Heen affirmed the lower court’s decision denying Lorenzo’s 

motion to dismiss, but explained that “Lorenzo [had] presented no factual (or legal) basis for 

concluding that the Kingdom exists as a state in accordance with recognized attributes of a state’s 

sovereign nature.” Id., 221. In other words, the reason Lorenzo’s argument failed was because he 

“did not meet his burden of proving his defense of lack of jurisdiction.” Id. 

   In Nishitani v. Baker, 82 Haw. 281, 289 (1996), however, the Court shifted that 

burden of proof not upon the Defendant, but upon the Prosecution, whereby “proving jurisdiction 

thus clearly rests with the prosecution.” The Court explained, “although the prosecution had the 

burden of proving beyond a reasonable fact establishing jurisdiction, the defendant has the burden 

of proving facts in support of any defense…which would have precluded the court from 

exercising jurisdiction over the defendant (emphasis added).” Id.  

 PLAINTIFF will be unable to meet such a burden of proving subject matter 

jurisdiction “beyond a reasonable fact” because of two executive agreements entered into 

between President Cleveland of the United States and Queen Lili`uokalani of the Hawaiian 

Kingdom, called the Lili`uokalani assignment (Exhibit “A” of Expert Memorandum of Dr. David 

Keanu Sai attached as Exhibit “1” to Declaration of Counsel) of executive power and the 

Agreement of restoration (Exhibit “B” of Expert Memorandum of Dr. David Keanu Sai, Exhibit 

“1” to Declaration of Counsel). Congress was apprised of the Lili‘uokalani assignment by 

Presidential Message, December 18, 1893, See United States House of Representatives, 53d 

Cong., Executive Documents on Affairs in Hawaii: 1894-95, 443-465 (1895). Presidential 

Message, January 13, 1894, apprised Congress of the Agreement of restoration. See Id., 1241-

1284. 

 
IV. STANDARD OF REVIEW 

 The U.S. Constitution provides that treaties, like acts of Congress, are considered 

the “supreme law” of the land; see U.S. Constitution Article VI (2), and Maiorano v. Baltimore & 

Ohio R.R. Co., 213 U.S. 268, 272-73 (1909).  Also, Executive Agreements entered into by the 

President under his sole constitutional authority with foreign States are treaties that do not require 

ratification by the Senate or approval of Congress. See United States v. Belmont, 301 U.S. 324, 

326 (1937).  

V. SUMMARY OF ARGUMENT 

 BRIGHT asserts that this Court lacks subject matter jurisdiction because of two 

executive agreements, the Lili`uokalani assignment (January 17, 1893) and the Agreement of 
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restoration (December 18, 1893), that provides the legal and factual “basis for concluding that the 

Kingdom exists as a state in accordance with recognized attributes of a state’s sovereign nature.” 

See Lorenzo, at 221.  The State of Hawai`i’s claim to territorial jurisdiction under HRS 701-

106(1)(a) is in conflict with the 1893 Executive Agreements and the precedence in Belmont, 

U.S. v. Pink, 315 U.S. 203 (1942), and American Insurance Association v. Garamendi, 539 U.S. 

396, (2003), where sole executive agreements preempt State law. 

 Since the United States is a Federal government, States within the Federal Union 

are subject to the supremacy of Federal laws and treaties, in particular, executive agreements. 

U.S. constitution, article VI, clause 2, provides: 

 
“This Constitution, and the Laws of the United States which shall be 
made  in pursuance thereof; and all treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme law of the 
land; and the judges in every state shall be bound thereby, anything in the 
constitution or laws of any state to the contrary notwithstanding.” 
 
The Supreme Court in Belmont stated that no state policy can be found to legally 

supersede an executive agreement between the federal government and a foreign country.  The 

external powers of the U.S. government could be exercised without regard to State laws.  The 

Lili`uokalani assignment and the Agreement of restoration, being executive agreements, remains 

binding today upon the current President as the successor in office to President Grover Cleveland.  

Should the Court exercise subject matter jurisdiction it would stand in direct violation of Federal 

law, in particular, the Supremacy clause.  

 
VI. ARGUMENT: CIRCUIT COURT OF THE THIRD CIRCUIT  

LACKS SUBJECT MATTER JURISDICTION 
 

  In State of Hawai`i v. Lee, 90 Haw. 130, 142; 976 P.2d 444, 456 (1999), the ICA 

stated, “it is an open legal question whether the ‘Kingdom of Hawai'i’ still exists.” This open 

legal question has since not been conclusively answered pursuant to the ICA’s instructive 

exposition on determining whether or not the Hawaiian Kingdom continues to exist as a state. See 

Lorenzo and Baker. 

   In Lorenzo, the ICA correctly cited attributes of a state’s sovereign nature to be 

“an entity that has a defined territory and a permanent population, under the control of its own 

government, and that engages in, or has the capacity to engage in, formal relations with other 

such entities.” See Lorenzo, at 221.  The ICA restated Klinghoffer v. S.N.C. Achille Lauro, 937 

F.2d 44, 47 (2d Cir. 1991), which drew from §201, Restatement (Third) Foreign Relations Law of 

the United States. The Restatement (Third) drew its definition of a state from Article I, 
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Montevideo Convention (1933), which provided, “The state as a person of international law 

should possess the following qualifications: (a) a permanent population; (b) a defined territory; 

(c) government; and (d) capacity to enter into relations with the other states.” (49 U.S. Stat. 3097, 

3100). 

  The Hawaiian Kingdom had these attributes when Great Britain and France 

entered into a joint proclamation acknowledging and recognizing Hawai`i as an independent and 

sovereign State on November 28th 1843, and on July 6th 1844, United States Secretary of State 

John C. Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by President 

John Tyler.  As a result of the United States’ recognition, the Hawaiian Kingdom entered 

extensive treaty and diplomatic relations with other states, to include the United States of 

America. 

  In the 21st century, an international tribunal and the Ninth Circuit Court of 

Appeals acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in 

the 19th century. In Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001), the Permanent Court 

of Arbitration in The Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as 

an independent State recognized as such by the United States of America, the United Kingdom, 

and various other States.”  The 9th Circuit Court, in Kahawaiola`a v. Norton, 386 F.3rd 1271 

(2004), also acknowledged the Hawaiian Kingdom’s status as “a co-equal sovereign alongside the 

United States;” and in Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005), the Court stated that, 

“in 1866, the Hawaiian Islands were still a sovereign kingdom.” 

  Having established the Hawaiian Kingdom’s internationally recognized status as 

an independent state in the 19th century, which met the standard of a state’s sovereign nature 

referred to in Lorenzo, the next question is whether or not the Hawaiian Kingdom status as a state 

was extinguished after its government was overthrown by U.S. troops on January 17th 1893.  

   As a subject of international law, statehood of the Hawaiian Kingdom can only 

be measured and determined by the rules of international law and not the domestic laws of any 

State to include the United States and the Hawaiian Kingdom. According to Professor Crawford, 

“A State is not necessarily extinguished by substantial changes in territory, population or 

government, or even, in some cases, by a combination of all three.” See Crawford, The Creation 

of States in International Law 700 (2nd ed., 2006).  In particular, military “occupation does not 

extinguish the State pending a final settlement of the conflict. And, generally, the presumption—

in practice a strong presumption—favours the continuity and disfavors the extinction of a an 

established State.” Id., 701. Professor Wright, a renowned scholar in U.S. foreign relations law, 
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states that, “international law distinguishes between a government and the state it governs.” See 

Wright, The Status of Germany and the Peace Proclamation, 46(2) American Journal of 

International Law 299-308, 307 (April 1952). And a “state may continue to be regarded as such 

even though, due to insurrection or other difficulties, its internal affairs become anarchic for an 

extended period of time;” (Restatement (Third) Foreign Relations Law of the United States, 

Reporter’s Note 2, §201) and “Military occupation, whether during war or after an armistice, does 

not terminate statehood.” Id., Reporter’s Note 3.  

   Therefore, a sovereign State would continue to exist despite its government being 

overthrown by military force.  Two contemporary examples illustrate this principle of 

international law, the overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein 

(Iraq) in 2003.  The former has been a recognized sovereign State since 1919, See Hudson, 

Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal of 

International Law 109-116, 110 (1935), and the latter since 1932, See Hudson, The Admission of 

Iraq to Membership in the League of Nations, 27 American Journal of International Law 133-138, 

133 (1933). Professor Dixon explains: 

If an entity ceases to possess any of the qualities of statehood…this does not 
mean that it ceases to be a state under international law. For example, the absence 
of an effective government in Afghanistan and Iraq following the intervention of 
the USA did not mean that there were no such states, and the same is true of 
Sudan where there still appears to be no entity governing the country effectively. 
Likewise, if a state is allegedly ‘extinguished’ through the illegal action of 
another state, it will remain a state in international law. See Dixon, Textbook on 
International Law 119 (6th ed., 2007). 
 

  After the Hawaiian Kingdom government was illegally overthrown, two 

executive agreements were entered into between President Cleveland of the United States and 

Queen Lili`uokalani of the Hawaiian Kingdom in 1893.  The President entered into these 

executive agreements under his sole constitutional authority to represent the United States in 

foreign relations and the Congress cannot intervene without violating the separation of powers 

doctrine being an encroachment upon the executive power. The first agreement, called the 

Lili`uokalani assignment, (Exhibit “A” of Expert Memorandum of Dr. David Keanu Sai attached 

as Exhibit “1” to Declaration of Counsel), assigned executive power to the United States 

President to administer Hawaiian Kingdom law and to investigate the overthrow of the Hawaiian 

government.  The second agreement, called the Restoration agreement, (Exhibit “B” of Expert 

Memorandum of Dr. David Keanu attached as Exhibit “1” to Declaration of Counsel), obligated 

the President of the United States to restore the Hawaiian government as it was prior to the 

landing of U.S. troops on January 16, 1893, and for the Queen, after the government was restored 
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and the executive power returned, to grant full amnesty to those members and supporters of the 

provisional government who committed treason.  

  In Belmont, the U.S. Supreme Court affirmed that executive agreements entered 

into between the President and a sovereign nation does not require ratification from the U.S. 

Senate to have the force and effect of a treaty; and executive agreements bind successor 

Presidents for their faithful execution.  In Garamendi, at 397, the Court stated, “Specifically, the 

President has authority to make ‘executive agreements’ with other countries, requiring no 

ratification by the Senate or approval by Congress.”  According to Justice Douglas, in Pink, at 

241, executive agreements “must be read not as self-contained technical documents, like a marine 

insurance contract or a bill of lading, but as characteristically delicate and elusive expressions of 

diplomacy.” 

  In Belmont, the Court concluded that under no circumstances could a state policy 

be found to legally supersede an agreement between the national government and a sovereign 

foreign power.  The external powers of the U.S. government could be exercised without regard to 

state laws. The Court also stated, “Plainly, the external powers of the United States are to be 

exercised without regard to state laws or policies,” see Belmont, at 330, and  “[i]n respect of all 

international negotiations and compacts, and in respect of our foreign relations generally, state 

lines disappear. As to such purposes, the State of New York does not exist.” Id.  

   In Pink, at 230, the Court reiterated, “It is, of course, true that even treaties with 

foreign nations will be carefully construed so as not to derogate from the authority and 

jurisdiction of the States of this nation unless clearly necessary to effectuate the national policy.... 

But state law must yield when it is inconsistent with, or impairs the policy or provisions of, a 

treaty or of an international compact or agreement.... Then, the power of a State to refuse 

enforcement of rights based on foreign law which runs counter to the public policy of the 

forum . . . must give way before the superior Federal policy evidenced by a treaty or 

international compact or agreement.”  

   Both Belmont and Pink were reinforced by Garamendi, at 396, where the Court 

reiterated, that “valid executive agreements are fit to preempt state law, just as treaties are,” and 

that the preemptive power of an executive agreement derives from “the Constitution’s allocation 

of the foreign relations power to the National Government.” All three cases affirm that the 

Lili`uokalani Assignment and the Agreement of restoration preempts all laws and policies of 

the State of Hawai`i.  In Edgar v. Mite Corporation, 457 U.S. 624, 631 (1982), Justice White 

ruled, “A state statute is void to the extent that it actually conflicts with a valid federal statute; 
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and ‘[a] conflict will be found 'where compliance with both federal and state regulations is a 

physical impossibility.’” 

  Since 1893, the United States government has violated the terms of its 

obligations under these executive agreements and in 1898 unilaterally annexed the Hawaiian 

Kingdom by enacting a congressional joint resolution justified as a military necessity during the 

Spanish-American War, and thereafter occupied Hawai`i.  After the President, by Presidential 

Message on January 13, 1894, apprised the Congress of the Restoration agreement with Queen 

Lili’uokalani, both the House of Representatives3 and Senate4 took deliberate steps “warning the 

President against the employment of forces to restore the monarchy of Hawaii.” See Corwin, The 

President’s Control of Foreign Relations, 45 (1917).  Senator Kyle’s resolution introduced on 

May 23, 1894 specifically addresses the Agreement of restoration. The resolution was later 

revised by Senator Turpie and passed by the Senate on May 31, 1894. Senator Kyle’s resolution 

stated: 

 Resolved, That it be the sense of the Senate that the Government of the 
United States shall not use force for the purpose of restoring to the throne the 
deposed Queen of the Sandwich Islands or for the purpose of destroying the 
existing Government: that, the Provisional having been duly recognized, the 
highest international interests require that it shall pursue its own line of polity, 
and that intervention in the political affairs of these islands by other governments 
will be regarded as an act unfriendly to the Government of the United States. 
(U.S. Senate Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5127 (1894)) 

  
  Not only do these resolutions acknowledge the executive agreements between 

Queen Lili‘uokalani and President Cleveland, but also these resolutions violate the separation of 

powers doctrine whereby the President is the sole representative of the United States in foreign 

                                                
3 House Resolution on the Hawaiian Islands, February 7, 1894: 
  
 “Resolved, First. That it is the sense of this House that the action of the United States minister in employing 
United States naval forces and illegally aiding in overthrowing the constitutional Government of the Hawaiian Islands 
in January, 1893, and in setting up in its place a Provisional Government not republican in form and in opposition to 
the will of a majority of the people, was contrary to the traditions of our Republic and the spirit of our Constitution, and 
should be condemned. Second. That we heartily approve the principle announced by the President of the United States 
that interference with the domestic affairs of an independent nation is contrary to the spirit of American institutions. 
And it is further the sense of this House that the annexation of the Hawaiian Islands to our country, or the assumption 
of a protectorate over them by our Government is uncalled for and inexpedient; that the people of that country should 
have their own line of policy, and that foreign intervention in the political affairs of the islands will not be regarded 
with indifference by the Government of the United States.” (U.S. Senate Resolution on Hawai‘i, 53 Cong., 2nd Sess., 
2000 (1894)). 
 
4 Senate Resolution on the Hawaiian Islands, May 31, 1894:  
 
 “Resolved, That of right it belongs wholly to the people of the Hawaiian Islands to establish and maintain 
their own form of government and domestic polity; that the United States ought in nowise to interfere therewith, and 
that any intervention in the political affairs of these islands by any other government will be regarded as an act 
unfriendly to the United States.” (U.S. House Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5499 (1894)). 
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relations. “[C]ongressional resolutions on concrete incidents are encroachments upon the 

power of the Executive Department and are of no legal effect.” See Wright, The Control of 

American Foreign Relations 281 (1922).  

  On May 4, 1998, Representative Francis Newlands (D-Nevada) introduced 

House Resolution 259 to the House Committee on Foreign Affairs.  Representative Robert Hitt 

(R-Illinois) reported the Newlands Resolution out of Committee, and entered the House of 

Representatives for debate on May 17, 1998. Representative Thomas H. Ball (D-Texas) stated on 

June 15, 1898: 

 The annexation of Hawai‘i by joint resolution is unconstitutional, 
unnecessary, and unwise. If the first proposition be true, sworn to support the 
Constitution, we should inquire no further. I challenge not the advocates of 
Hawaiian annexation, but those who advocate annexation in the form now 
presented, to show warrant or authority in our organic law for such acquisition of 
territory. To do so will be not only to subvert the supreme law of the land but to 
strike down every precedent in our history. …Why, sir, the very presence of this 
measure here is the result of a deliberate attempt to do unlawfully that which can 
not be done lawfully. (55 Cong. 2nd Sess., 5975 (1898)) (Exhibit “C” of Expert 
Memorandum of Dr. David Keanu Sai attached as Exhibit “1” to Declaration of 
Counsel). 
 
 Over the constitutional objections, the House passed the measure and the 

Newlands Resolution entered the Senate on June 16, 1898. Senators as well objected to the 

measure on constitutional grounds. In particular, Senator Augustus Bacon (D-Georgia) stated on 

June 20, 1898: 

 That a joint resolution for the annexation of foreign territory was 
necessarily and essentially the subject matter of a treaty, and that it could not be 
accomplished legally and constitutionally by a statute or joint resolution. If 
Hawaiÿi was to be annexed, it ought certainly to be annexed by a constitutional 
method; and if by a constitutional method it can not be annexed, no Senator 
ought to desire its annexation sufficiently to induce him to give his support to an 
unconstitutional measure.  
 …Now, a statute is this: A Statute is a rule of conduct laid down by the 
legislative department, which has its effect upon all of those within the 
jurisdiction. In other words, a statute passed by the Congress of the United States 
is obligatory upon every person who is a citizen of the United States or a resident 
therein. A statute can not go outside the jurisdiction of the United States and be 
binding upon the subjects of another power. It takes the consent of the subjects of 
the other power, speaking or giving their consent through their duly authorized 
government, to be bound by a certain thing which is enacted in this country; and 
therein comes the necessity for a treaty.  
 What is it that the House of Representatives has done? …The friends of 
annexation, seeing that it was impossible to make the treaty in the manner 
pointed out by the Constitution, attempted then to nullify the provision in the 
Constitution by putting that treaty in the form of a statute, and here we have 
embodied the provisions of the treaty in the joint resolution which comes to us 
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from the House. (Exhibit “D” of Expert Memorandum of Dr. David Keanu Sai, 
Exhibit “3” of Dr. Sai’s Declaration, attached as Exhibit “1” of Defendant’s 
Declaration). 
 

  Notwithstanding the constitutional objections, the Senate passed the resolution on 

July 6, 1898, and President McKinley signed the joint resolution into law on July 7, 1898.  Since 

1900, the United States Congress has enacted additional legislation establishing a government in 

1900 for the Territory of Hawai`i (31 U.S. Stat. 141), and in 1959 transformed the Territory of 

Hawai`i into the State of Hawai`i (73 U.S. Stat. 4).  According to Born, “American courts, 

commentators, and other authorities understood international law as imposing strict territorial 

limits on national assertions of legislative jurisdiction.”  See Born, International Civil Litigation 

in United States Courts 493 (3rd ed. 1996). 

   In Rose v. Himely, 8 U.S. 241, 279 (1807), the Court illustrated this view by 

asserting, “that the legislation of every country is territorial.”  In The Apollon, 22 U.S. 362, 370 

(1824), the Court stated that the “laws of no nation can justly extend beyond its own territory” for 

it would be “at variance with the independence and sovereignty of foreign nations,” Id., and in 

U.S. v. Belmont, 301 U.S. 324, 332 (1937), Justice Sutherland resounded, “our Constitution, laws 

and policies have no extraterritorial operation, unless in respect of our own citizens.”  

   Consistent with this view of non-extraterritoriality of legislation, acting Assistant 

Attorney General Douglas Kmiec opined: “It is…unclear which constitutional power Congress 

exercised when it acquired Hawaii by joint resolution.  Accordingly, it is doubtful that the 

acquisition of Hawaii can serve as an appropriate precedent for a congressional assertion of 

sovereignty over an extended territorial sea.” See Kmiec, Legal Issues Raised by Proposed 

���Presidential Proclamation to Extend the Territorial Sea, 12 Op. Off. Legal Counsel 238-263, 252 

(1988). 

  Because U.S. legislation has no extraterritorial force and effect, except over U.S. 

citizens, it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the 

executive agreements are prima facie evidence that the United States recognizes the sovereignty 

and legal order of the Hawaiian Kingdom despite the overthrow of its government. §207(a), 

Restatement (Third) Foreign Relations Law of the United States, provides that “A state acts 

through its government, but the state is responsible for carrying out its obligation under 

international law regardless of the manner in which its constitution and laws allocate the 

responsibilities and functions of government, or of any constitutional or other internal rules or 

limitations.” And §115(b), Restatement (Third) Foreign Relations Law, provides that “although a 

subsequent act of Congress may supersede a rule of international law or an international 
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agreement as domestic law, the United States remains bound by the rule or agreement 

internationally… Similarly, the United States remains bound internationally when a principle of 

international law or a provision in an agreement of the United States is not given effect because it 

is inconsistent with the Constitution.”   

  By virtue of the temporary and conditional grant of Hawaiian executive power, 

the U.S. was obligated to restore the Hawaiian Kingdom government, but instead illegally 

occupied the Hawaiian Kingdom for military purposes on August 12, 1898 during the Spanish-

American War, and has remained in the Hawaiian Islands ever since. See Sai, A Slippery Path 

Towards Hawaiian Indigeneity, 10 Journal of Law and Social Challenges 68-133 (Fall 2008).  

The failure to administer Hawaiian Kingdom law under the Lili`uokalani Assignment and then to 

reinstate the Hawaiian government under the Restoration agreement constitutes a breach of an 

international obligation, as defined by the Responsibility of States for Internationally Wrongful 

Acts, (see United Nations, Responsibility of States for International Wrongful Acts (2001), 

Article 12), and the breach of this international obligation by the U.S. has “a continuing character 

[that] extends over the entire period during which the act continues and remains not in conformity 

with the international obligation.” Id., Article 14(2). The extended lapse of time has not affected 

in the least the international obligation of the U.S. under the both executive agreements; despite 

over a century of non-compliance and prolonged occupation, and according to Wright, the 

President binds “himself and his successors in office by executive agreements.” See Wright, The 

Control of American Foreign Relations 235 (1922).  More importantly, the U.S. “may not rely on 

the provisions of its internal law as justification for failure to comply with its obligation.” See 

Responsibility of States, Article 31(1). 

  According to Professor Marek, “the legal order of the occupant is…strictly 

subject to the principle of effectiveness, while the legal order of the occupied State continues to 

exist notwithstanding the absence of effectiveness [e.g. no government]. …[Occupation] is thus 

the classical case in which the requirement of effectiveness as a condition of validity of a legal 

order is abandoned.” See Marek, Identity and Continuity of States in Public International Law 

(1968), 102. Referring to the United States’ occupation of the Hawaiian Kingdom in his law 

journal article, Dumberry states: 

the 1907 Hague Convention protects the international personality of the occupied 
State, even in the absence of effectiveness.  Furthermore, the legal order of the 
occupied State remains intact, although its effectiveness is greatly diminished by 
the fact of occupation.  As such, Article 43 of the 1907 Hague Convention IV 
provides for the co-existence of two distinct legal orders, that of the occupier and 
the occupied. See Dumberry, The Hawaiian Kingdom Arbitration Case and the 
Unsettled Question of the Hawaiian Kingdom’s Claim to Continue as an 



 12 

Independent State under International Law, 2(1) Chinese Journal of International 
Law 655-684 (2002). 
 

  In Belmont, Pink, and Garamendi, the Court gave effect to the express terms of 

an executive agreement that extinguishes all underlying claims of relief sought under State law. 

The Lili`uokalani assignment mandates the President to administer Hawaiian Kingdom law until 

the Hawaiian Kingdom government can be restored as mandated by the Agreement of restoration.  

Instead, the State of Hawai`i was established by an Act of Congress in 1959, which is an 

encroachment on the executive power of the President, and the recognized principle of the 

“exclusive power of the President as the sole organ of the federal government in the field of 

international relations,”  See United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936).  

 The Lili`uokalani assignment and the Agreement of restoration are Federal 

matters under the exclusive authority of the President by virtue of Article II of the U.S. 

Constitution.  This court cannot exercise subject matter jurisdiction without violating Supremacy 

clause, notwithstanding the general principle that there is a presumption that State courts possess 

concurrent jurisdiction with Federal courts over Federal matters.  In Gulf Offshore Co. v. Mobil 

Oil Corp., 453 U.S. 473, 478 (1981), the Court stated, “the presumption of concurrent jurisdiction 

can be rebutted by…a clear incompatibility between state court jurisdiction and federal interests.” 

  The Lili`uokalani assignment and the Agreement of restoration divests this Court 

from exercising subject matter jurisdiction over matters being exclusively Federal because the 

1893 Executive Agreements binds the Federal government to administer Hawaiian Kingdom law 

and to restore the Hawaiian Kingdom government, notwithstanding a century long of non-

compliance.  Therefore, the Lili`uokalani assignment and the Agreement of restoration, being 

executive agreements, expressly precludes this Court from exercising subject matter jurisdiction 

within the territorial dominion of the Hawaiian Kingdom, and consequently the presumption of 

concurrent jurisdiction over Federal matters is rebuttable because of a “clear incompatibility 

between state court jurisdiction and federal interests.” See Id. 

  Additional evidence of the Hawaiian Kingdom’s continuity as a state in 

accordance with recognized attributes of a state’s sovereign nature was the international 

arbitration case, Lance Larsen v. Hawaiian Kingdom, 119 International Law Reports 566 (2001), 

at the Permanent Court of Arbitration, The Hague, Netherlands, whereby only states have access 

to international proceedings at the Permanent Court of Arbitration. See Bederman, David, & 

Hilbert, Kurt, “Arbitration—UNCITRAL Rules—justiciability and indispensable third parties—

legal status of Hawaii” American Journal of International Law 95 (2001): 927; Dumberry, 

Patrick, “The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
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Kingdom’s Claim to Continue as an Independent State under International Law,” Chinese 

Journal of International Law 2(1)(2002): 65; Sai, David Keanu, “American Occupation of the 

Hawaiian State: A Century Gone Unchecked,” Hawaiian Journal of Law and Politics 1 (Summer 

2004): 46; and Sai, David Keanu, “A Slippery Path towards Hawaiian Indigeneity: An Analysis 

and Comparison between Hawaiian State Sovereignty and Hawaiian Indigeneity and its Use and 

Practice in Hawai`i today,” Journal of Law and Social Challenges 10 (Fall 2008): 165. 

 In the Twenty-sixth Legislature of the State of Hawai‘i (2011), Representative 

Mele Carroll introduced House Concurrent Resolution 107 “Establishing a Joint Legislative 

Investigating Committee to Investigate the Status of Two Executive Agreements entered into in 

1893 between the United States President Grover Cleveland and Queen Lili‘uokalani of the 

Hawaiian Kingdom, called the Lili‘uokalani Assignment and the Agreement of Restoration.” 

(Exhibit “2” of Defendant’s Declaration) Representative Carroll stated that the purpose of House 

Concurrent Resolution 107 is to:  

ensure that we, as Legislators, who took an oath to support and defend not only 
the Constitution of the State of Hawai‘i, but also the Constitution of the United 
States, must be mindful of our fiduciary duty and obligation to conform to the 
Supremacy Clause of the United States Constitution. As Majority Whip for the 
House of Representatives of the State of Hawai‘i, it is my duty to bring the 
executive agreements to the attention of the Hawai‘i State Legislature and that 
the joint investigating committee have the powers necessary to receive all 
information for its final report to the Legislature. (News Release—Office of Rep. 
Mele Carroll, March 14, 2011, http://MeleCarrol.wordpress.com) 
 

VII. REQUEST FOR JUDICIAL NOTICE 
 

 Judicial notice is the act by which a court recognizes the existence and truth of 

certain facts that have a bearing on the case.  “All courts are bound to take judicial notice of the 

territorial extent of the jurisdiction exercised by the government, and that extent and boundaries 

of the territory under which they can exercise jurisdiction.” See 29 Am.Jur.2d Evidence, §83 

(2008). “State and federal courts must judicially notice all treaties [executive agreements] of the 

United States.” Id., §123. “When considering a treaty [executive agreement], courts must take 

judicial notice of all facts connected therewith which may be necessary for its interpretation or 

enforcement, such as the historical data leading up to the making of the treaty [executive 

agreement].” Id., §126. Rule 201(d) of the Hawai‘i Rules of Evidence states it is mandatory that 

a “court shall take judicial notice if requested by a party and supplied with the necessary 

information.” 

 Exhibits “A,” “B,” “C,” and “D” of Expert Memorandum of Dr. David Keanu 

Sai attached as Exhibit “1” to Declaration of Counsel herein, are copies of official government 
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publications. Exhibits “A” and “B” are copies made under the seal of the United States 

Department of State’s government printing office, 1895; and exhibits “C” and “D” are copies 

from the United States Congress government printing office, 1898. Exhibit “2” of Defendant’s 

Declaration is a copy from the State of Hawai‘i House of Representatives, Twenty-sixth 

Legislature, 2011, which is an official government publication. Rule 902 of the Hawai‘i Rules of 

Evidence states that “extrinsic evidence of authenticity as a condition precedent to 

admissibility is not required with respect to …(5) Official publications.” According to 3 

Wigmore (Evidence) §1684 (1904): 

In general, then, where an official printer is appointed, his printed copies of 
official documents are admissible. It is not necessary that the printer should be an 
officer in the strictest sense, nor that he should be exclusively concerned with 
official work; it is enough that he is appointed by the Executive to print official 
documents. As for authentication of his copies, it is enough that the copy 
offered purports to be printed by authority of the government; its 
genuineness is assumed without further evidence.  
 
 BRIGHT hereby formally requests this Court to take judicial notice pursuant to 

Rules 201(d) and 902(5), Hawai‘i Rules of Evidence, of the following: 

• Lili‘uokalani assignment, January 17, 1893, (Exhibit “A” of Expert Memorandum of 
Dr. David Keanu Sai attached as Exhibit “1” to Declaration of Counsel) comprising 
of an exchange of diplomatic notes acknowledging the assignment of executive 
power and conclusions of a Presidential investigation (United States House of 
Representatives, 53rd Congress, Executive Documents on Affairs in Hawaii: 1894-95, 
(Government Printing Office, 443-464, 1895); 
 

• Agreement of restoration, December 18, 1893, (Exhibit “B” of Expert Memorandum 
of Dr. David Keanu Sai attached as Exhibit “1” to Declaration of Counsel) 
comprising an exchange of diplomatic notes that acknowledged negotiations and 
settlement of the illegal overthrow of the Hawaiian Kingdom government and its 
restoration (United States House of Representatives, 53rd Congress, Executive 
Documents on Affairs in Hawaii: 1894-95, (Government Printing Office, 1269-1270; 
1283-1284, 1895); 
 

• Statements made on the floor of the House of Representatives by Representative 
Thomas Ball (Exhibit “C” of Expert Memorandum of Dr. David Keanu Sai attached 
as Exhibit “1” to Declaration of Counsel) are copies from the 55th Cong. 2nd Sess., 
5975-5976 (1898); 
 

• Statements made on the floor of the Senate by Senator Augustus Bacon (Exhibit “D” 
of Expert Memorandum of Dr. David Keanu Sai attached as Exhibit “1” to 
Declaration of Counsel) are copies from the 55th Cong., 2nd Sess., 6148-6150 (1898). 
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• House Concurrent Resolution no. 107 (Exhibit “2” to Declaration of Counsel) is a 
copy from the State of Hawai‘i House of Representatives, Twenty-sixth Legislature, 
2011. 

 

VIII. CONCLUSION 

 The Lili`uokalani assignment and the Agreement of restoration, being executive 

agreements entered into under the sole authority of the President in foreign relations provides the 

factual and legal basis “for concluding that the Kingdom exists as a state in accordance with 

recognized attributes of a state’s sovereign nature,” Lorenzo, 221.  As treaties, these executive 

agreements continue to remain binding upon the office of the President, and present irrefutable 

evidence that “the Sovereign Kingdom of Hawaii is currently recognized by the federal 

government,” as inquired by Judge O’Scannlain in United States v. Lorenzo (1992), and by Judge 

Heen in Lorenzo (1994).  Therefore, this Court should dismiss this case because the Circuit Court 

of the Third Circuit of the State of Hawai‘i lacks subject matter jurisdiction over matters 

exclusively Federal, in particular, under the exclusive authority of the current President to 

faithfully discharge his duties under the 1893 executive agreements, being the successor in office 

to President Grover Cleveland.  

 In event the Court grants or denies the instant Motion, DEFENDANT requests 

the Court to direct counsel for the prevailing party to draft proposed findings of fact and 

conclusions of law for the granting or denial of the DEFENDANT’S motion to dismiss under 

12(b)(1), Hawaii Rules of Civil Procedure. Pursuant to Rule 52, Hawaii Rules of Civil Procedure, 

the Court is requested to direct counsel to (a) submit proposed findings of fact and conclusions of 

laws and (b) a draft decision. 

 Prior to rendering its final order, the Court is requested to ask the prevailing party 

to draft findings of fact, conclusions of law and a draft decision. This will provide a clear record 

in the event an appeal is filed.  

Dated: Honolulu, HI, December 21, 2011.  

 

 

 

       ___________________________ 
Keoni K. Agard 
Dexter K. Kaiama 
Attorneys for Defendant 
Harris Bright 
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CIVIL NO. 11-1-0389 
 
DECLARATION OF COUNSEL; 
EXHIBITS 1-2 
 
 
 

  

 
DECLARATION OF COUNSEL 

 
 I, DEXTER K. KAIAMA, declare under penalty of law that the following is true and 

correct. 

1. Attached to this Declaration as Exhibit “1” is a true and correct copy of the Declaration of 

Dr. Keanu Sai and exhibits attached thereto. 

2. Attached as Exhibit “2” is a true and correct copy of House Concurrent Resolution no. 107 

(House of Representatives, Twenty-Sixth Legislature, 2011, State of Hawai‘i). 

Dated: Honolulu, Hawai‘i, December 21, 2011.  

 

 

 

       _____________________________ 
Dexter K. Kaiama 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1” 



IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

DEUTSCHE BANK TRUST COMPANY 
AMERICAS, A NEW YORK CORPORATION, 
AS TRUSTEE FOR RALI 2007QS2, 
 
                    Plaintiff, 
                     
 vs. 
 
HARRIS BRIGHT; JOHN DOES 1-50; AND 
JANE DOES 1-50, 
                                                                        
                    Defendants. 
_______________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0389 
 
DECLARATION OF DAVID KEANU 
SAI, PH.D.; EXHIBITS “1-5” 
 
 
 

  

 
DECLARATION OF DAVID KEANU SAI, PH.D 

 
 I, DAVID KEANU SAI, declare under penalty that the following is true and correct: 

1. I have a Ph.D. in political science specializing in international relations, international law, U.S. 

constitutional law and Hawaiian constitutional law. My contact information is 47-605 Puapo’o Place, 

Kaneohe, Hawai’i, 96744, 808-383-6100 and e-mail address at keanu.sai@gmail.com. 

2. Attached herein as Exhibit “1” is a true and correct copy of my Ph.D. degree in Political Science. 

3. Attached herein as Exhibit “2” is a true and correct copy of my Curriculum Vitae verifying my 

qualifications to testify as an expert on such matters.  I have previously been qualified and testified as 

an expert witness, on matters referred to hereinabove, in the District Court of the Third Circuit. 

4. Attached herein as Exhibit “3” is a true and correct copy of my “Expert Memorandum on the Legal 

Continuity of the Hawaiian Kingdom as an Independent and Sovereign State (November 28, 2010).” 

5. Attached herein as Exhibit “A” of Exhibit “3” is a true and correct copy of the Lili`uokalani 

assignment through exchange of diplomatic notes, 53rd Congress, Executive Documents on Affairs in 

Hawaii: 1845-95, (Government Printing Office, U.S. State Department, 1895), p. 445-464. 

6. Attached herein as Exhibit “B” of Exhibit “3” is a true and correct copy of the Agreement of 

restoration through exchange of diplomatic notes, 53rd Congress, Executive Documents on Affairs in 

Hawaii: 1845-95, (Government Printing Office, U.S. State Department, 1895), p. 1269-1284. 
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7. Attached herein as Exhibit “C” of Exhibit “3” is a true and correct copy of statements made on the 

floor of the House of Representatives by Representative Thomas Ball, 55th Cong. 2nd Sess., 5975-

5976 (1898). 

8. Attached herein as Exhibit “D” of Exhibit “3” is a true and correct copy of statements made on the 

floor of the Senate by Senator Augustus Bacon, 55th Cong. 2nd Sess., 6148-6150. 

9. I am qualified and competent to testify as an expert witness in matters concerning my “Expert 

Memorandum on the Legal Continuity of the Hawaiian Kingdom as an Independent and Sovereign 

State (November 28, 2010)” attached herein as Exhibit “3.” 

10. My doctoral dissertation and law reviewed article published in the Journal of Law and Social 

Challenges, (San Francisco School of Law), Vol. 10 (Fall 2008), p. 68-133, centers on two executive 

agreements entered into between President Grover Cleveland of the United States and Queen 

Lili‘uokalani of the Hawaiian Kingdom. The first executive agreement was a temporary and 

conditional assignment of executive power to the President of the United States by Queen 

Lili‘uokalani under threat of war, and the second executive agreement was an agreement of 

restoration of the Hawaiian Kingdom government whereby the Queen thereafter would grant amnesty 

to the insurgents. 

11. On January 17, 1893, Queen Lili‘uokalani temporarily and conditionally assigned executive power 

she was constitutionally vested with under Article 31 of the Hawaiian constitution to the President of 

the United States under threat of war (attached herein as Exhibit “A” of Exhibit “3”, at 461), to wit: 

I, Liliuokalani, by the grace of God and under the constitution of the Hawaiian 
Kingdom, Queen, do hereby solemnly protest against any and all acts done against 
myself and the constitutional Government of the Hawaiian Kingdom by certain persons 
claiming to have established a provisional government of and for this Kingdom. 

That I yield to the superior force of the United States of America, whose minister 
plenipotentiary, His Excellency John L. Stevens, has caused United States troops to be 
landed at Honolulu and declared that he would support the said provisional government. 

Now, to avoid any collision of armed forces and perhaps the loss of life, I do, under 
this protest, and impelled by said force, yield my authority until such time as the 
Government of the United States shall, upon the facts being presented to it, undo the 
action of its representatives and reinstate me in the authority which I claim as the 
constitutional sovereign of the Hawaiian Islands. 
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12. It wasn’t until President Grover Cleveland was inaugurated on March 4, 1893, that the assignment 

was accepted and a Presidential investigation was initiated to investigate the overthrow of the 

Hawaiian Kingdom government. The acknowledgment of the assignment was noted in a dispatch of 

special instructions by Secretary of State Walter Gresham to newly commissioned Minister 

Plenipotentiary Albert Willis dated October 18, 1893, who was preparing to depart for the Hawaiian 

Kingdom after the investigation was completed (attached herein as Exhibit “A” of Exhibit “3”, 

Document no. 4, at 463-64), to wit:  

The Provisional Government was not established by the Hawaiian people, or with 
their consent or acquiescence, nor has it since existed with their consent. The Queen 
refused to surrender her powers to the Provisional Government until convinced that the 
minister of the United States had recognized it as the dc facto authority, and would 
support and defend it with the military force of the United States, and that resistance 
would precipitate a bloody conflict with that force. She was advised and assured by her 
ministers and by leaders of the movement for the overthrow of her government, that if 
she surrendered under protest her case would afterwards be fairly considered by the 
President of the United States. The Queen finally wisely yielded to the armed forces of 
the United States then quartered in Honolulu, relying upon the good faith and honor of 
the President, when informed of what had occurred, to undo the action of the minister and 
reinstate her and the authority which she claimed as the constitutional sovereign of the 
Hawaiian Islands. 

  
13. The Presidential investigation concluded that the Hawaiian government was to be restored, and in the 

same aforementioned dispatch to Minister Plenipotentiary Willis dated October 18, 1893, Secretary of 

State Gresham directed Willis (Id., at 464), to wit:  

On you arrival at Honolulu you will take advantage of an early opportunity to inform 
the Queen of this determination, making known to her the President’s sincere regret that 
the reprehensible conduct of the American minister and the unauthorized presence on 
land of a military force of the United States obliged her to surrender her sovereignty, for 
the time being, and rely on the justice of this Government to undo the flagrant 
wrong.            

You will, however, at the same time inform the Queen that, when reinstated, the 
President expects that she will pursue a magnanimous course by granting full amnesty to 
all who participated in the movement against her, including persons who are, or have 
been, officially or otherwise, connected with the Provisional Government, depriving them 
of no right or privilege which they enjoyed before the so-called revolution.  All 
obligations created by the Provisional Government in due course of administration should 
be assumed.  

 
14. After nearly a month of negotiations with U.S. Minister Willis, Queen Lili‘uokalani agreed to the 
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President’s conditions of restoration and on December 18, 1893, she signed the following declaration 

(attached herein as Exhibit “B” of Exhibit “3”, Document no. 16, at 1269-70), to wit: 

I, Liliuokalani, in recognition of the high sense of justice which has actuated the 
President of the United States, and desiring to put aside all feelings of personal hatred or 
revenge and to do what is best for all the people of these Islands, both native and foreign 
born, do hereby and herein solemnly declare and pledge myself that, if reinstated as the 
constitutional sovereign of the Hawaiian Islands, that I will immediately proclaim and 
declare, unconditionally and without reservation, to every person who directly or 
indirectly participated in the revolution of January 17, 1893, a full pardon and amnesty 
for their offenses, with restoration of all rights, privileges, and immunities under the 
constitution and the laws which have been made in pursuance thereof, and that I will 
forbid and prevent the adoption of any measures of proscription or punishment for what 
has been done in the past by those setting up or supporting the Provisional Government. I 
further solemnly agree to accept the restoration under the constitution existing at the time 
of said revolution and that I will abide by and fully execute that constitution with all the 
guaranties as to person and property therein contained. I furthermore solemnly pledge 
myself and my Government, if restored, to assume all the obligations created by the 
Provisional Government, in the proper course of administration, including all 
expenditures for military or police services, it being my purpose, if restored, to assume 
the Government precisely as it existed on the day when it was unlawfully overthrown 

 
15. On December 20, 1893, Minister Willis dispatched the signed declaration to the Secretary of State, 

and in a dispatch to Willis dated January 12, 1893, Gresham acknowledged the Queen’s declaration 

of acceptance of the conditions (Id., 1283-84), to wit: 

Your reports show that on further reflection the Queen gave her unqualified assent in 
writing to the conditions suggested, but that the Provisional Government refuses to 
acquiesce in the President’s decision. 

…In the mean time, while keeping the Department fully informed of the course of 
events, you will, until further notice, consider that your special instructions upon this 
subject have been fully complied with. 

 
16. These agreements between the President and the Queen are called sole-executive agreements, and 

according to the U.S. Supreme Court in United States v. Belmont, 301 U. S. 324 (1937), United States 

v. Pink, 315 U.S. 203 (1942), American Insurance Association v. Garamendi, 539 U.S. 396 (2003), 

sole executive agreements do not require ratification by the Senate or approval by Congress to have 

the force and effect of a treaty. In American Insurance Association v. Garamendi, 539 U.S. 396, 398 

(2003), the U.S. Supreme Court stated, “valid executive agreements are fit to preempt state law, just 

as treaties are.” 
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17. In U.S. v. Belmont, U.S. Attorney Lamar Hardy for Southern District of New York relied on a 1933 

sole-executive agreement between President Franklin D. Roosevelt and the Soviet Union’s People’s 

Commissar for Foreign Relations Maxim M. Litvinov, which is similar in form to the Lili‘uokalani 

assignment and the Agreement of restoration. The purpose of the executive agreement was that it was 

an assignment that released and assigned to the United States all amounts to which the Soviet 

Government was entitled to within the United States as the successor to former governments of 

Russia. 

18. Attached herein as Exhibit “4” is a true and correct copy of the amended Complaint (excepting 

Exhibits “1”, “2”, “4”, “5” and “6”), filed by United States Attorney Lamar Hardy in the United 

States District Court for the Southern District of New York on April 3, 1936. The amended 

Complaint has a transcription of the sole-executive agreement identified as Exhibit “3.” The 

transcription of the agreement is from the government publication of Foreign Relations of the United 

States, Diplomatic Papers, The Soviet Union: 1933-1939, (Government Printing Office, 1952), p. 35-

36, published under the Seal of U.S. Department of State.  

19. Attached herein as Exhibit “5” is a true and correct copy of the U.S.-Soviet sole-executive agreement 

from the government publication of Foreign Relations of the United States, Diplomatic Papers, The 

Soviet Union: 1933-1939, (Government Printing Office, 1952), p. 35-36. 

20. In similar fashion, the Lili‘uokalani assignment and the Agreement of restoration, being sole-

executive agreements as well, are also from the government publication of Foreign Relations of the 

United States. In both cases, the Hawaiian and Soviet executive agreements are published under the 

Seal of U.S. Department of State, and as such these copies are self-authenticating pursuant to Rule 

902(5) of the Hawai‘i Rules of Evidence. 

 

 

 



 
 6 

 I DECLARE UNDER PENALTY OF PERJURY THAT THE FOLLOWING IS TRUE AND 

CORRECT. 

 DATED: Kane‘ohe, O‘ahu, Hawai‘i, December 21, 2011. 

 
 
 

 
 
David Keanu Sai 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1” 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “2” 



 
Curr iculum Vitae  

 
___________________________________________________________________ 
 

 
 

47-605 Puapo`o Place  
Kane`ohe, HI  96744 
Tel: (808) 383-6100  

anu@hawaii.edu 

 
 
DR. DAVID KEANU SAI, Ph.D. 
 
 
 
 
 
 
___________________________________________________________________________ 
 
 
EXPERTISE: 
 
International relations, state sovereignty, international laws of occupation, United States 
constitutional law, Hawaiian constitutional law, and Hawaiian land titles. 
 
 
ACADEMIC QUALIFICATIONS: 
 
Dec. 2008: Ph.D. in Political Science specializing in international law, state sovereignty, 

international laws of occupation, United States constitutional law, and 
Hawaiian constitutional law, University of Hawai`i, Manoa, H.I.  

• Doctoral dissertation titled, “American Occupation of the Hawaiian 
Kingdom: Beginning the Transition from Occupied to Restored 
State.” 

 
May 2004: M.A. in Political Science specializing in International Relations, University of 

Hawai’i, Manoa, H.I. 
 
May 1987: B.A. in Sociology, University of Hawai’i, Manoa, H.I. 
 
May 1984: A.A. in Pre-Business, New Mexico Military Institute, Roswell, N.M., U.S. 
 
May 1982: Diploma, Kamehameha Schools, Honolulu, H.I. 
 
 
TEACHING EXPERIENCE: 
 
Graduate Assistant (Political Science), University of Hawai`i at Manoa 
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• Fall 2004 – Spring 2005 
• Fall 2005 – Spring 2006 
• Fall 2006 – Spring 2007 

 
Fall 2011 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Windward Community College 

• Hawaiian Studies 255 (online course), Introduction to the Hawaiian Kingdom, 
Windward Community College 

 
Spring 2011 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Windward Community College 

• Hawaiian Studies 190-V, Hawaiian Land Tenure, University of Hawai`i Maui 
College 

 
Fall 2010 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

 
Spring 2010 

• Hawaiian Studies 297(WI), Introduction to the Hawaiian Kingdom, Kapi`olani 
Community College 

 
Fall 2009 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Kapi`olani Community College 

 
Spring 2009 

• Political Science 110, Introduction to Political Science, Kapi`olani Community 
College 

 
Spring 2007 

• Political Science 110 (3), Introduction to Political Science, University of Hawai`i at 
Manoa 

 
Fall 2006 

• Political Science 110 (6), Introduction to Political Science, University of Hawai`i at 
Manoa  

 
Spring 2006 

• Political Science 130 (2), Introduction to American Politics, University of Hawai`i at 
Manoa 
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Fall 2005 

• Anthropology, 699-399, Hawaiian Land Titles, co-taught with Ty Tengan, Assistant 
Professor, University of Hawai`i at Manoa 

• Political Science 130 (1), Introduction to American Politics, University of Hawai`i at 
Manoa 

 
Spring 2005 

• Anthropology 699, Introduction to the Hawaiian State, co-taught with Ty Tengan, 
Assistant Professor, University of Hawai`i at Manoa 

• Political Science 120 (1), Introduction to World Politics—Hawai`i’s View, University 
of Hawai`i at Manoa 

 
Fall 2004 

• Anthropology 699, Introduction to the Hawaiian State, co-taught with Ty Tengan, 
Assistant Professor, University of Hawai`i at Manoa 

• Political Science 120 (2), Introduction to World Politics—Hawai`i’s View, University 
of Hawai`i at Manoa 

 
Spring 2004 

• Anthropology 750D, Introduction to the Hawaiian State, University of Hawai`i at 
Manoa 

• Hawaiian Studies 301(2), Introduction to the Hawaiian State, co-taught with Kanalu 
Young, Associate Professor, University of Hawai`i at Manoa 

 
Fall 2003 

• Anthropology 699, Directed Reading on the Hawaiian State, co-taught with Ty 
Tengan, Assistant Professor, University of Hawai`i at Manoa 

 
Spring 2000 

• Ethnic Studies 221, The Hawaiians: A Critical Analysis, co-taught with Lynette Cruz, 
Ph.D. candidate, University of Hawai`i at Manoa 

 
 
PANELS AND PRESENTATIONS: 
 

• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kamehameha Investment 
Corporation, Keahou Hotel, Kona, Hawai`i. A presentation entitled “1893 Overthrow 
Settled by Executive Agreements,” March 18, 2011. 

 
• “1893 Overthrow Settled by Executive Agreements,” Native Hawaiian Education 

Association Conference, Windward Community College, March 18, 2011. 
 

• “The American Occupation of the Hawaiian Kingdom: Beginning the Transition from 
Occupied to Restored State.” Sustainability for Biological Engineers Lecture Series, 
University of Hawai`i at Manoa, Agricultural Science Bldg. 219, December 7, 2010. 
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• “1893 Cleveland-Lilu`uokalani Executive Agreements and their Impact Today.” 
Presentation at the Annual Convention of Hawaiian Civic Clubs, Sheraton Keauhou 
Bay Resort & Spa, Island of Hawai`i, November 9, 2010. 

 
• “The History of the Hawaiian Kingdom.” Presentation at the annual convention of the 

Victorian Society of Scholars, Kana`ina Bldg., Honolulu, October 28, 2010. 
 

• “Pu`a Foundation: E pu pa`akai kakou.” Joint presentation with Pu`a Foundation of an 
educational package and curriculum I authored for teaching Hawaiian history, 
Healing Our Spirit World, The Sixth Gathering, Hawai`i Convention Center, 
September 7, 2010. 

• “Evolution of Hawaiian land Titles and the Impact of the 1893 Executive 
Agreements.” Sponsored by the County of Maui, Real Property Tax Division, HGEA 
Bldg, Kahului, June 28, 2010. 

 
• “Evolution of Hawaiian land Titles and the Impact of the 1893 Executive 

Agreements.” Sponsored by the City & County of Honolulu, Real Property 
Assessment Division, Mission Memorial Auditorium, June 9, 2010. 

 
• “Hawai`i’s Legal and Political History.” Sponsored by Kokua A Puni Hawaiian 

Student Services, UH Manoa, Center for Hawaiian Studies, UHM, May 26, 2010. 
 

• “Ua Mau Ke Ea: Sovereignty Endured.” Joint presentation with Pu`a Foundation of 
an educational package and curriculum I authored for teaching Hawaiian history, 
Native Hawaiian Education Association Conference, Windward Community College, 
March 19, 2010. 

 
• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kamehameha Investment 

Corporation, Keahou Hotel, Kona, Hawai`i. A presentation entitled “Evolution of 
Hawaiian Land Titles and its Impact Today,” March 12, 2010. 

 
• “1893 Cleveland-Lili`uokalani Agreement of Restoration (Executive Agreement).” 

Sponsored by the Haloa Research Center, Baldwin High School Auditorium, February 
20, 2010. 

 
• “1893 Cleveland-Lili`uokalani Agreement of Restoration (Executive Agreement).” 

Sponsored by Kamehameha Schools’ Kula Hawai`i Teachers Professional 
Development, Kapalama Campus, Konia, January 4, 2010. 

 
• “The Legal and Political History of Hawai`i.” Sponsored by House Representative 

Karen Awana, National Conference of Native American State Legislators, State of 
Hawai`i Capital Bldg, November 16, 2009. 

 
• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by Hawaiian Studies, 

Ho`a and Ho`okahua (STEM), Maui Community College, Noi`i 12-A, November 2, 
2009. 
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• “The Legal and Political History of Hawai`i.” Presentation to the Hui Aloha `Aina 
Tuahine, Center for Hawaiian Studies, University of Hawai`i at Manoa, October 30, 
2009. 

 
• “The Legal and Political History of Hawai`i.” Presentation to Kahuewai Ola, Queen 

Lili`uokalani Center for Student Services, University of Hawai`i at Manoa, October 
23, 2009. 
 

• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by Kamehameha Schools 
Ka`iwakiloumoku Hawaiian Cultural Events Series, Ke`eliokalani Performing Arts 
Center, Kamehameha Schools Kapalama campus, October 21, 2009. 

• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by ASUH and Hawaiian 
Studies, Paliku Theatre, Windward Community College, September 10, 2009. 

 
• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kohana Center/Kamehameha 

Investment Corporation, Keauhou II Convention Center, Kona, Hawai`i. A 
presentation entitled “The Myth of Ceded Lands: A Legal Analysis,” March 13, 2009. 

 
• “American Occupation of the Hawaiian Kingdom: Beginning the Transition from 

Occupied to Restored State.” Briefing for Colonel James Herring, Army Staff Judge 
Advocate, 8th Theater Sustainment Command, and his staff officers, Wheeler AAF 
Courthouse, U.S. Army Pacific, Wahiawa, Hawai`i, February 25, 2009. 

 
• Ka Nalu: Towards a Hawaiian National Conciousness, Symposium of the Hawaiian 

Society of Law and Politics, University of Hawai`i at Manoa, Imin Conference Bldg 
(East West Center). Presented a portion of my doctoral dissertation entitled “The 
Myth of Ceded Lands: A Legal Analysis,” February 28, 2009. 

 
• Manifold Destiny: Disparate and Converging Forms of Political Analysis on Hawai`i 

Past and Present, International Studies Association Annual Conference, San 
Francisco, California, March 26, 2008. Presented a paper entitled “A Slippery Path 
Towards Hawaiian Indigeneity: An Analysis and Comparison between Hawaiian 
Nationality and Hawaiian Indigeneity and its Use and Practice in Hawai`i today,” 
March 26, 2008. 

 
• Mana Kupuna Lecture Series, University of Waikato, New Zealand. A presentation 

entitled “Legal and Political History of the Hawaiian Kingdom,” March 5, 2008. 
 

• Indigenous Politics Colloquium speaker series, Department of Political Science, 
University of Hawai`i at Manoa. Presented an analysis and comparison between 
Hawaiian State sovereignty and Hawaiian indigeneity and its use and practice in 
Hawai`i today,” January 30, 2007. 

 
• Conference at Northeastern Illinois University entitled Dialogue Under Occupation: 

The Discourse of Enactment, Transaction, Reaction and Resolution. Presented a paper 
on a panel entitled "Prolonged Occupation of the Hawaiian Kingdom," Chicago, 
Illinois, November 10, 2006. 
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• The 14th Biennial Asian/Pacific American Midwest Student Conference, “Refocusing 

Our Lens: Confronting Contemporary Issues of Globalization and Transnationalism.” 
Presented article “American Occupation of the Hawaiian State: A Century 
Unchecked” on Militarization Panel, Oberlin College, Ohio, February 18, 2006. 

 
• 2005 American Studies Association Annual Conference. Panelist on a roundtable 

discussion entitled, “The Case for Hawai`i's Independence from the United States - A 
Scholarly and Activist Roundtable Discussion,” with Keala Kelly and Professor 
Kehaulani Kauanui. Renaissance Hotel, Washington, D.C., November 4, 2005. 

 
• Kamehameha Schools 2005 Research Conference on Hawaiian Well-being, sponsored 

by the Kamehameha Schools Policy Analysis & Systems Evaluation (PACE). 
Presented article “Employing Appropriate Theory when Researching Hawaiian 
Kingdom Governance” with two other presenters, Malcolm Naea Chun and Dr. 
Noelani Goodyear-Kaopua. Radisson Prince Kuhio Hotel, Waikiki, October 22, 2005. 

 
• 1st Annual Symposium of the Hawaiian Society of Law & Politics showcasing the 

first edition of the Hawaiian Journal of Law & Politics (summer 2004). Presented 
article “American Occupation of the Hawaiian State: A Century Gone Unchecked,” 
with response panellists Professor John Wilson, Political Science, and Kanale 
Sadowski, 3rd year law student, Richardson School of Law. Imin International 
Conference Center, University of Hawai`i at Manoa, April 16, 2005. 

 
• “A Symposium on Practical Pluralism.” Sponsored by the Office of the Dean, William 

S. Richardson School of Law. Panelist with Professor Williamson Chang and Dr. 
Kekuni Blaisdell, University of Hawai`i at Manoa, Honolulu, April 16-17, 2004. 

 
• “Mohala A`e: Blooming Forth,” Native Hawaiian Education Association’s 5th Annual 

Conference. Presented a workshop entitled “Hawaiian Epistemology.” Windward 
Community College, Kane’ohe, March 23, 2004. 

 
• “First Annual 'Ahahui o Hawai`i Kukakuka: Perspectives on Federal Recognition.” 

Guest Speaker at a symposium concerning the Akaka Bill. Sponsored by the 'Ahahui 
o Hawai'i (organization of native Hawaiian law students), University of Hawai`i at 
Manoa Richardson School of Law, Honolulu, March 12, 2004. 

 
• “The Status of the Kingdom of Hawai`i.” A debate with Professor Didrick Castberg, 

University of Hawai`i at Hilo (Political Science), and moderator Professor Todd Belt 
University of Hawai`i at Hilo (Political Science).  Sponsored by the Political Science 
Club, University of Hawai`i at Hilo, Campus Center, March 11, 2004. 

 
• “The Political History of the Hawaiian Kingdom: Past and Present.” A presentation to 

the Hawai`i Island Association of Hawaiian Organizations, Queen Lili`uokalani 
Children’s Center, Hilo, February 13, 2004. 
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• “Globalization and the Asia-Pacific Region.” Panel with Dr. Noenoe Silva (Political 
Science). East-West Center Spring 2004 Core Course, Honolulu, February 4, 2004. 

 
• Televised symposium entitled, “Ceded Lands.” Other panelists included Professor Jon 

Van Dyke (Richardson School of Law) and Professor Lilikala Kame`eleihiwa (Center 
for Hawaiian Studies). Sponsored by the Office of Hawaiian Affairs, Wai’anae, 
August 2003. 

 
• “Hawai`i’s Road to International Recovery, II.” Sponsored by Kipuka, University of 

Hawai`i at Hilo, September 25, 2003.  
 

• “An Analysis of Tenancy, Title, and Landholding in Old Hawai‘i.” Sponsored by 
Kipuka, University of Hawai`i at Hilo, September 26, 2002. 

• “The Hawaiian Kingdom in Arbitration Proceedings at the Permanent Court of 
Arbitration, The Hague, Nethelrands.” A presentation at the 6th World Indigenous 
Peoples Conference on Education, Stoney Park, Morley, Alberta, Canada, August 6, 
2002. 

 
• "The Hawaiian Kingdom and the United States of America: A State to State 

Relationship." Reclaiming the Legacy, U.S. National Archives and Records 
Administration, University of San Francisco, May 4, 2002  

 
• “Hawai`i’s Road to International Recovery.” Sponsored by Kipuka, University of 

Hawai`i at Hilo, April 11, 2002. 
 

• “Hawai`i’s Road to International Recovery,” a presentation to the Officers Corps of 
the 25th Infantry Division, U.S. Army, Officer’s Club, Schofield Barracks, Wahiawa, 
February 2001.  

 
• “Lance Larsen vs. the Hawaiian Kingdom,” presentation to the Native Hawaiian Bar 

Association, quarterly meeting, Kana`ina Building, Honolulu, 2001. 
 

• “Hawaiian Political History,” Hawai`i Community College, Hilo, March 5, 2001.  
 

• “The History of the Hawaiian Kingdom,” A guest speaker at the Aloha March rally in 
Washington, D.C., August 12, 1998. 

 
• Symposium entitled, “Human Rights and the Hawaiian Kingdom on the occasion of 

the 50th anniversary of the Universal Declaration of Human Rights.” Other panelist 
included Francis Boyle (Professor of International Law, University of Illinois), 
Mililani Trask (Trustee, Office of Hawaiian Affairs), Richard Grass (Lakota Sioux 
Nation), and Ron Barnes (Tununak Traditional Elders Council, Alaska). University of 
Hawai`i at Hilo, April 16, 1998.  

 
• Symposium entitled, “Perfect Title Company: Scam or Restoration.” Sponsored by 

the Hawai`i Developers Council, Hawai`i Prince Hotel, Honolulu, August 1997. 
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PUBLICATIONS: 
 
Book, “Ua Mau Ke Ea—Sovereignty Endures: An Overview of the Political and Legal 
History of the Hawaiian Islands,” (Pu‘a Foundation, Honolulu, 2011), online at 
http://www.puafoundation.org/products/. 
 
Article, "1893 Cleveland-Lili`uokalani Executive Agreements." November 28, 2009, 
unpublished, online at http://www2.hawaii.edu/~anu/publications.html.  
 
Article, "Establishing an Acting Regency: A Countermeasure Necessitated to Preserve the 
Hawaiian State." November 28, 2009, unpublished, online at 
http://www2.hawaii.edu/~anu/publications.html.  
 
Book, “Land Titles in the Hawaiian Islands: From Origins to the Present (forthcoming).” 
Contract signed with University of Hawai`i Press, May 7, 2009. 
 
Article, “The Myth of Ceded Lands and the State’s Claim to Perfect Title.” Ka Wai Ola o 
OHA Newspaper, Office of Hawaiian Affairs, April 2009. 
 
Book, “American Occupation of the Hawaiian Kingdom: Beginning the Transition from 
Occupied to Restored State (forthcoming).” Contract signed with University of Hawai`i 
Press, February 13, 2009. 
 
Dissertation, “American Occupation of the Hawaiian Kingdom: Beginning the Transition 
from Occupied to Restored State,” University of Hawai`i at Manoa, Political Science, 
December 2008, online at http://www2.hawaii.edu/~anu/publications.html. 
 
Article, “A Slippery Path towards Hawaiian Indigeneity: An Analysis and Comparison 
between Hawaiian State Sovereignty and Hawaiian Indigeneity and its Use and Practice in 
Hawai`i Today,” Journal of Law and Social Challenges (San Francisco School of Law), Vol. 
10 (Fall 2008), online at http://www2.hawaii.edu/~anu/publications.html. 
 
Book Review for “Kahana: How the Land was Lost,” The Contemporary Pacific: A Journal 
of Island Affairs, Vol. 15, No. 1 (2005), online at 
http://www2.hawaii.edu/~anu/publications.html. 
 
Article, “Experts Validate Legitimacy of International Law Case.” Ka Wai Ola o OHA 
Newspaper, Office of Hawaiian Affairs, August 2004. 
 
“American Occupation of the Hawaiian State: A Century Unchecked,” Hawaiian Journal of 
Law and Politics, vol. 1 (Summer 2004), online journal at: 
http://www2.hawaii.edu/~hslp/journal.html. 
 
Article, “The Indian Commerce Clause sheds Light on Question of Federal Authority over 
Hawaiians,” Ka Wai Ola o OHA Newspaper, Office of Hawaiian Affairs, September 2003. 
 
Article, “Before Annexation: Sleight of Hand—Illusion of the Century.” Ka Wai Ola o OHA 
Newspaper, Office of Hawaiian Affairs, July 1998. 
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“Unpublished Short Essays” on line at http://hawaiiankingdom.org/info-nationals.shtml  

• “The Hawaiian Kingdom: A Constitutional Monarchy” 
• “The Relationship between the Hawaiian Kingdom and the United States” 
• “Revisiting the Fake Revolution of January 17, 1893” 
• “What does TWA Flight 800 and the Hawaiian Kingdom have in Common” 
• “American Migration to the Hawaiian Kingdom and the Push for State into the 

American Union” 
• “Hawaiian Nationality: Who Comprises the Hawaiian Citizenry?” 
• “The Vision of the acting Council of Regency” 

 
 
VIDEO/RADIO: 
 
Video: “Hawai`i and the Law of Occupation.” Lecture Series of the Kaleimaileali`i Hawaiian 
Civic Club, `Olelo Community Television, March 11, 2009. 
 
Video: “Title Insurance and Land Ownership in Hawai`i.” Lecture Series of the 
Kaleimaileali`i Hawaiian Civic Club, `Olelo Community Television, February 4, 2009. 
 
Video: “What are Ceded Lands?” Lecture Series of the Kaleimaileali`i Hawaiian Civic Club, 
`Olelo Community Television, December 22, 2009. 
 
Video: “Hawaiian Kingdom Law and Succession.” Lecture Series of the Kaleimaileali`i 
Hawaiian Civic Club, `Olelo Community Television, November 16, 2008. 
 
Video: “Kamehameha I: From Chiefly to British Governance.” Lecture Series of the 
Kaleimaileali`i Hawaiian Civic Club, `Olelo Community Television, July 23, 2008. 
 
Internet Radio: “The Gary Baumgarten Report News Talk Online: Hawai`i 'Kingdom' 
Proponent Makes Case For An Independent Hawai`i.” Guest on a daily talk internet radio 
show, http://garybaumgarten.blogspot.com/2008/04/hawaii-kingdom-proponent-makes-case-
for.html, April 11, 2008. 
 
Radio: “Talk Story with Uncle Charlie.” Guest on a weekly talk radio show. KNUI AM 900, 
Kahului, January 23, 2004. 
 
Radio: “Perspective.” Co-host with Keaumiki Akui for a weekly talk radio show concerning 
Hawaiian political history. KCCN AM 1420, Honolulu, 1999-2001. 
 
Video: “Hawaiian Kingdom Law a Presentation.” Na Maka o ka Aina, 1999.  
 
Video: Segments of Aloha Quest (six-hour broadcast), KFVE television, Honolulu, 
December 19, 1999. 

• “The Hawaiian Kingdom” 
• “What is a Hawaiian subject”  
• “Attempted Overthrow of 1893” 
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• “The Annexation that Never Was” 
• “Internal Laws of the United States” 
• “Supreme Courts and International Courts” 
• “U.S. Senate debate: Apology resolution, Oct. 1993” 

 
 
LEGAL EXPERIENCE: 
 
• Expert consultant and witness for Defence, Fukumitsu v. Fukumitsu (case no. 08-1-0843 

RAT) 
 
• Expert consultant and witness for Defence, Onewest Bank v. Tamanaha (case no. 3RC 

10-1-1306) 
 
• Pro se litigant in Complaint filed with the U.S. District Court for the District of 

Columbia, Sai v. Obama, Clinton, Gates, Willard and Lingle, June 1, 2010. 
http://hawaiiankingdom.org/sai-obama.shtml  

 
• Expert consultant for Petitioner Contested hearing, BLNR, Kale Gumapac v. OTEC, 

2010. 
 
• Expert consultant and witness for Defence, State of Hawai`i v. Larsen (case no. 3DTA 

08-03139) 
 
• Expert consultant for Defence, State of Hawai`i v. Kaulia (case no. 09-1-0352K) 
 
• Expert consultant and witness for Defence, State of Hawai`i v. Larsen (case no. 3DTC 

08-023156) 
 
• Expert consultant for Plaintiff, OHA vs. Housing and Community Development Corp. of 

Hawaii, (a.k.a. Ceded Land Case), October-December 2001. 
 
• Agent for the Hawaiian Kingdom in a Complaint filed with the United Nations Security 

Council concerning the U.S. illegal occupation of the Hawaiian Kingdom, July 5, 2001. 
http://hawaiiankingdom.org/united-nations.shtml  

 
• Agent for the Hawaiian Kingdom in the Lance Larsen vs. Hawaiian Kingdom arbitration 

at the Permanent Court of Arbitration, The Hague, Netherlands, November 1999-
September 2001, International Law Reports, Volume 119, pp. 566-598. 
http://www.AlohaQuest.com/arbitration/index.htm  

 
• Plaintiff for the Hawaiian Kingdom in a Complaint filed at the U.S. Supreme Court, 

August 4, 1998, Case No. M-26. 
 
• Plaintiff for the Hawaiian Kingdom in a Petition for Writ of Mandamus filed at the U.S. 

Supreme Court in November 17, 1997, Case No. 97-969. 
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MILITARY EXPERIENCE: 
 
Aug. 1994:   Honourably Discharged 
Dec. 1990: Diploma, U.S. Army Field Artillery Officer Advanced Course, Fort Sill, OK 
May 1990: Promoted to Captain (O-3) 
Apr. 1990: Diploma, U.S. Air Force Air Ground Operations School, Hurlbert Field, FL 
May 1987: Promoted to 1st Lieutenant (O-2) 
Sep. 1987: Diploma, U.S. Army Field Artillery Officer Basic Course, Fort Sill, OK 
Sep. 1984:  Assigned to 1st Battalion, 487th Field Artillery, Hawai`i Army National Guard, 

Honolulu, H.I. 
May 1984: Army Reserve Commission, 2nd Lieutenant (O-1), Early Commissioning 

Program (ECP) from the New Mexico Military Institute, Roswell, NM 
 
GENERAL DATA: 
 
Nationality:  Hawaiian/United States 
Born:  July 13, 1964, Honolulu, H.I. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “3” 



Dr. David Keanu Sai ,  Pol i t i ca l  Sc ient i s t           

47-605 Puapo`o Place  Kane`ohe, HI 96744  Phone: 808-383-6100  
E-Mail :  keanu.sai@gmail .com 

 

Expert Memorandum on the Legal Continuity of the Hawaiian 
Kingdom as an Independent and Sovereign State 

November 28th 2010 
 

 According to article I, Montevideo Convention (1933), “The state as a person of 

international law should possess the following qualifications: (a) a permanent population; (b) a 

defined territory; (c) government; and (d) capacity to enter into relations with the other states.”1  

 

Synopsis 

 The Hawaiian Kingdom had these attributes when Great Britain and France entered into a 

joint proclamation acknowledging and recognizing Hawai`i as an independent and sovereign 

State on November 28th 1843, and on July 6th 1844, United States Secretary of State John C. 

Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by 

President John Tyler.2 As a result of the United States’ recognition, the Hawaiian Kingdom 

entered into a Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849;3 Treaty of 

Commercial Reciprocity, Jan. 13th 1875;4 Postal Convention Concerning Money Orders, Sep. 11th 

1883;5 and a Supplementary Convention to the 1875 Treaty of Commercial Reciprocity, Dec. 6th 

1884.6 The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 18th 1875; 

Belgium, Oct. 4th 1862; Bremen, March 27th 1854; Denmark, Oct. 19th 1846; France, July 17th 

1839, March 26th 1846, Sep. 8th 1858; French Tahiti, Nov. 24th 1853; Germany, March 25th 1879; 

Great Britain, Nov. 13th 1836 and March 26th 1846; Great Britain’s New South Wales, March 10th 

                                                        
1 49 U.S. Stat. 3097, 3100. 
2 David Keanu Sai, American Occupation of the Hawaiian Kingdom: Beginning the Transition from Occupied to 
Restored State, Doctoral Dissertation, University of Hawai`i, Political Science (December 2008), 72; see also David 
Keanu Sai, A Slippery Path Towards Hawaiian Indigeneity, 10 Journal of Law and Social Challenges 74 (Fall 
2008). 
3 9 U.S. Stat. 977. 
4 19 U.S. Stat. 625. 
5 23 U.S. Stat. 736. 
6 25 U.S. Stat. 1399. 
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1874; Hamburg, Jan. 8th 1848); Italy, July 22nd 1863; Japan, Aug. 19th 1871, Jan. 28th 1886; 

Netherlands, Oct. 16th 1862; Portugal, May 5th 1882; Russia, June 19th 1869; Samoa, March 20th 

1887; Spain, Oct. 9th 1863; Sweden-Norway, April 5th 1855; and Switzerland, July 20th 1864.  

 

 In the 21st century, an international tribunal and the Ninth Circuit Court of Appeals 

acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in the 19th 

century. In Larsen v. Hawaiian Kingdom (2001), the Permanent Court of Arbitration in The 

Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as an independent State 

recognized as such by the United States of America, the United Kingdom, and various other 

States.”7 The 9th Circuit Court, in Kahawaiola`a v. Norton (2004), also acknowledged the 

Hawaiian Kingdom’s status as “a co-equal sovereign alongside the United States;”8 and in Doe v. 

Kamehameha (2005), the Court stated that, “in 1866, the Hawaiian Islands were still a sovereign 

kingdom.”9 

 

 Having established the Hawaiian Kingdom’s internationally recognized status as an 

independent state in the 19th century, the next question is whether or not the Hawaiian Kingdom 

status as a state was extinguished after its government was overthrown by U.S. troops on January 

17th 1893. As a subject of international law, statehood of the Hawaiian Kingdom can only be 

measured and determined by the rules of international law and not the domestic laws of any State 

to include the United States and the Hawaiian Kingdom. According to Professor Crawford, “A 

State is not necessarily extinguished by substantial changes in territory, population or 

government, or even, in some cases, by a combination of all three.”10 In particular, military 

“occupation does not extinguish the State pending a final settlement of the conflict. And, 

generally, the presumption—in practice a strong presumption—favours the continuity and 

disfavors the extinction of a an established State.”11 Professor Wright, a renowned scholar in 

U.S. foreign relations law, states that, “international law distinguishes between a government and 

                                                        
7 Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001). 
8 Kahawaiola`a v. Norton, 386 F.3rd 1271 (2004). 
9 Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005). 
10 James Crawford, The Creation of States in International Law, 2nd ed. (Oxford University Press, 2006), 700. 
11 Id., 701. 
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the state it governs.”12 And according to §201, Restatement (Third) Foreign Relations Law of the 

United States, “A state may continue to be regarded as such even though, due to insurrection or 

other difficulties, its internal affairs become anarchic for an extended period of time;”13 and 

“Military occupation, whether during war or after an armistice, does not terminate statehood.”14 

Therefore, a sovereign State would continue to exist despite its government being overthrown by 

military force. Two contemporary examples illustrate this principle of international law, the 

overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein (Iraq) in 2003. The 

former has been a recognized sovereign State since 1919,15 and the latter since 1932.16 Professor 

Dixon explains: 

  
 If an entity ceases to possess any of the qualities of statehood…this does 
not mean that it ceases to be a state under international law. For example, the 
absence of an effective government in Afghanistan and Iraq following the 
intervention of the USA did not mean that there were no such states, and the same 
is true of Sudan where there still appears to be no entity governing the country 
effectively. Likewise, if a state is allegedly ‘extinguished’ through the illegal 
action of another state, it will remain a state in international law.17 
 

 After the Hawaiian Kingdom government was illegally overthrown, two executive 

agreements were entered into between President Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom in 1893. The President entered into these executive 

agreements under his sole constitutional authority to represent the United States in foreign 

relations and the Congress cannot intervene without violating the separation of powers doctrine 

being an encroachment upon the executive power. The first agreement, called the Lili`uokalani 

assignment, (Exhibit A), assigned executive power to the United States President to administer 

Hawaiian Kingdom law and to investigate the overthrow of the Hawaiian government. The 

second agreement, called the Restoration agreement, (Exhibit B), obligated the President of the 

United States to restore the Hawaiian government as it was prior to the landing of U.S. troops on 
                                                        
12 Quincy Wright, The Status of Germany and the Peace Proclamation, 46(2) American Journal of International Law 
299-308, 307 (April 1952). 
13 Restatement (Third) Foreign Relations Law of the United States, Reporter’s Note 2, §201. 
14 Id., Reporter’s Note 3. 
15 Manley O. Hudson, Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal of 
International Law 109-116, 110 (1935). 
16 Manley O. Hudson, The Admission of Iraq to Membership in the League of Nations, 27 American Journal of 
International Law 133-138, 133 (1933). 
17 Martin Dixon, Textbook on International Law, 6th ed. (Oxford University Press, 2007), 119. 
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January 16th 1893, and for the Queen, after the government was restored and the executive power 

returned to grant full amnesty to those members and supporters of the provisional government 

who committed treason.  

 

First Executive Agreement—Lili`uokalani assignment 

On January 17th 1893, Queen Lili`uokalani, by explicit grant, “yielded” her executive 

power to the President of the U.S. to do an investigation of their diplomat and military troops 

who illegally landed on Hawaiian territory in violation of Hawai`i’s sovereignty. The Queen 

specifically stated,  

 
That I yield to the superior force of the United States of 

America whose Minister Plenipotentiary, His Excellency John L. 
Stevens, has caused United States troops to be landed at Honolulu 
and declared that he would support the said Provisional 
Government.  

 
Now to avoid any collision of armed forces, and perhaps 

the loss of life, I do this under protest, and impelled by said force 
yield my authority until such time as the Government of the United 
States shall, upon facts being presented to it, undo the action of its 
representative and reinstate me in the authority which I claim as 
the constitutional sovereign of the Hawaiian Islands.18  
 

The quintessential question is what “authority” did the Queen yield as the “constitutional 

sovereign’’? This authority is specifically stated in the Hawaiian constitution, which declares, 

“To the King [Queen] belongs the Executive power.” In Grieve v. Gulick (1883),19 Justice Austin 

of the Hawaiian Supreme Court stated that, “the Constitution declares [His Majesty] as the 

executive power of the Government,” which, according to the Indiana Supreme Court, “is the 

power to ‘execute’ the laws, that is, carry them into effect, as distinguished from the power to 

make the laws and the power to judge them.”20  

 

                                                        
18 United States House of Representatives, 53d Cong., Executive Documents on Affairs in Hawaii: 1894-95, 461 
[hereinafter Executive Documents.] (Exhibit A). 
19 5 Hawai`i 73, 76 (1883) 
20 Tucker v. State of Indiana, 218 Ind. 614, 35 N.E. 2d 270, 291 (1941). 
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President Cleveland acknowledged receipt of this conditional grant in March when he 

received the protest from the Queen through her attorney in fact, Paul Neumann, in Washington, 

D.C. This acceptance of the conditional grant of Hawaiian executive power to investigate is 

called the Lili`uokalani Assignment. In a report to the President after the investigation was 

completed, Secretary of State Gresham acknowledged the temporary transfer of the Queen’s 

executive power by stating, “The Government of Hawaii surrendered its authority under a threat 

of war, until such time only as the Government of the United States, upon the facts being 

presented to it, should reinstate the constitutional sovereign.”21 The President, in his message to 

Congress, also acknowledged the temporary transfer of executive power. Cleveland stated, the 

Queen “surrendered not to the provisional government, but to the United States. She surrendered 

not absolutely and permanently, but temporarily and conditionally until such time as the facts 

could be considered by the United States.”22 This was the first of two international agreements to 

have taken place through an exchange of diplomatic notes committing the President to the 

administration of Hawaiian Kingdom law while he investigated the overthrow of the Hawaiian 

government. The investigation concluded that U.S. Minister John Stevens with the illegal 

presence of U.S. troops bore the responsibility for the overthrow of the Hawaiian government. 

As a result, negotiations would ensue whereby a second agreement was sought by the United 

States to restore the Hawaiian Kingdom government. On the responsibility of State actors, 

Oppenheim states that “according to special circumstances and conditions the home State may be 

obliged to disown an act of its envoy, to apologize or express its regret for his behaviour, or to 

pay damages.”23 Therefore, on October 18th 1893, U.S. Secretary of State Walter Gresham 

directed U.S. Minister Plenipotentiary Albert Willis to initiate negotiations with Queen 

Lili`uokalani for settlement and restoration of the Hawaiian Kingdom government.  He stated to 

Willis, 

 
 On your arrival at Honolulu you will take advantage of an early 
opportunity to inform the Queen of…the President’s sincere regret that the 
reprehensible conduct of the American minister and the unauthorized presence on 
land of a military force of the United States obliged her to surrender her 

                                                        
21 Executive Documents, 462 (Exhibit A). 
22 Id., 457. 
23  Lassa Oppenheim, International Law: A Treatise, 3rd ed., ed. Ronald F. Roxburgh, Vol. II (London: Longmans 
Green and Co., 1921), 252. 
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sovereignty, for the time being, and rely on the justice of this Government to undo 
the flagrant wrong. 
 
 You will, however, at the same time inform the Queen that, when 
reinstated, the President expects that she will pursue a magnanimous course by 
granting full amnesty to all who participated in the movement against her, 
including persons who are, or have been, officially or otherwise, connected with 
the Provisional Government, depriving them of no right or privilege which they 
enjoyed before the so-called revolution. All obligations created by the Provisional 
Government in due course of administration should be assumed. 
 
 Having secured the Queen’s agreement to pursue this wise and humane 
policy, which it is believed you will speedily obtain, you will then advise the 
executive of the Provisional Government and his ministers of the President’s 
determination of the question which their action and that of the Queen devolved 
upon him, and that they are expected to promptly relinquish to her constitutional 
authority.24 

 
On November 13th 1893, Willis met with the Queen at the U.S. Legation in Honolulu, 

“who was informed that the President of the United States had important communications to 

make to her.”25 Willis explained to the Queen of the “President’s sincere regret that, through the 

unauthorized intervention of the United States, she had been obliged to surrender her 

sovereignty, and his hope that, with her consent and cooperation, the wrong done to her and to 

her people might be redressed.”26 In his message to the Congress, the President concluded that 

the “members of the provisional government and their supporters, though not entitled to extreme 

sympathy, have been led to their present predicament of revolt against the Government…by the 

indefensible encouragement and assistance of our diplomatic representative.”27 According to 

Wright, “statements of a decision on fact or policy, authorized by the President, must be accepted 

by foreign nations as the will of the United States.”28 Therefore, the Queen saw these conclusions 

by the President as representing the “will of the United States,” and according Oppenheim, 

Willis, who was the U.S. envoy accredited to the Hawaiian Kingdom, represented “his home 

State in the totality of its international relations,” and that he was “the mouthpiece of the head of 

                                                        
24 Executive Documents, 464 (Exhibit A). 
25 Executive Documents, 1242. 
26 Id. 
27 Executive Documents, 457 (Exhibit A). 
28 Quincy Wright, The Control of American Foreign Relations (New York: The Macmillan Company, 1922), 22. 
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his home State and its Foreign Secretary, as regards communications to be made to the State to 

which he is accredited.”29 

 

The President’s investigation also concluded that members of the provisional government 

and their supporters committed the crime of treason and therefore subject to the pains and 

penalties of treason under Hawaiian law. On this note, the Queen was then asked by Willis, 

“[s]hould you be restored to the throne, would you grant full amnesty as to life and property to 

all those persons who have been or who are now in the Provisional Government, or who have 

been instrumental in the overthrow of your government?”30 The Queen refused to grant amnesty 

and referenced Chapter VI, section 9 of the Penal Code, which states, “[w]hoever shall commit 

the crime of treason shall suffer the punishment of death and all his property shall be confiscated 

to the Government.” When asked again if she would reconsider, she responded, “[t]hese people 

were the cause of the revolution and the constitution of 1887. There will never be any peace 

while they are here. They must be sent out of the country, or punished, and their property 

confiscated.”31 In the government transcripts of this meeting, it states that the Queen called for 

beheading as punishment, but the Queen adamantly denied making such a statement. She later 

explained that beheading “is a form of punishment which has never been used in the Hawaiian 

Islands, either before or since the coming of foreigners.”32  

 

 In a follow-up dispatch to Willis, Gresham adamantly stated, “You will insist upon 

amnesty and recognition of obligations of the Provisional Government as essential conditions of 

restoration.”33 In another communication on December 3rd 1893, Gresham directed Willis to 

continue to negotiate with the Queen, and should she “refuse assent to the written conditions you 

will at once inform her that the President will cease interposition in her behalf.”34  Gresham 

acknowledged that the President had a duty to restore the constitutional government of the 

Islands, but it was dependent upon an unqualified agreement of the Queen to assume all 

                                                        
29 Oppenheim, International Law (3rd ed), 556. 
30 Executive Documents, 1242. 
31 Id.  
32  Lili‘uokalani, Hawai`i's Story by Hawai`i's Queen (Rutland: Charles E. Tuttle Co., Inc., 1964), 247. 
33 Executive Documents, 1191. 
34 Id. 
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administrative obligations incurred by the Provisional Government, and to grant full amnesty to 

those individuals instrumental in setting up or supporting the Provisional Government. He stated 

“The President feels that by our original interference and what followed we have incurred 

responsibilities to the whole Hawaiian community, and it would not be just to put one party at 

the mercy of the other.”35  Gresham also stated “Should the Queen ask whether, if she accedes to 

conditions, active steps will be taken by the United States to effect her restoration, or to maintain 

her authority thereafter, you will say that the President can not use force without the authority of 

Congress.”36  

 

Second Executive Agreement—Agreement of restoration 

On December 18th 1893, Willis was notified by the Queen’s assistant, Joseph Carter, that 

she was willing to spare their lives, not, however, their property, which, “should be confiscated 

to the Government, and they should not be permitted to remain in the Kingdom.”37 But later that 

day, the Queen sent a communication to Willis. She stated, 

  
Since I had the interview with you this morning I have given the most 

careful and conscientious thought as to my duty, and I now of my own free will 
give my conclusions. 

 
 I must not feel vengeful to any of my people. If I am restored by the 
United States I must forget myself and remember only my dear people and my 
country. I must forgive and forget the past, permitting no proscription or 
punishment of anyone, but trusting that all will hereafter work together in peace 
and friendship for the good and for the glory of our beautiful and once happy 
land. 
 
 Asking you to bear to the President and the Government he represents a 
message of gratitude from me and from my people, and promising, with God’s 
grace, to prove worthy of the confidence and friendship of your people.”38  
 

 An agreement between the two Heads of State had finally been made for settlement of the 

international dispute called the Restoration Agreement. Coincident with the agreement was the 

temporary and conditional assignment of executive power by the Queen to the President of the 

                                                        
35 Id. 
36 Id., 1192. 
37 Id., 1267. 
38 Id., 1269 (Exhibit B). 
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United States, and that the assignment and agreement to restore the Hawaiian government “did 

not, as in the case of treaties, as that term is used in the treaty-making clause of the Constitution 

(Art. II, § 2), require the advice and consent of the Senate.”39 Attached to the communication was 

the following pledge that was dispatched by Willis to Gresham on December 20th 1893.  

  
I, Liliuokalani, in recognition of the high sense of justice which has 

actuated the President of the United States, and desiring to put aside all feelings of 
personal hatred or revenge and to do what is best for all the people of these 
Islands, both native and foreign born, do hereby and herein solemnly declare and 
pledge myself that, if reinstated as the constitutional sovereign of the Hawaiian 
Islands, that I will immediately proclaim and declare, unconditionally and without 
reservation, to every person who directly or indirectly participated in the 
revolution of January 17, 1893, a full pardon and amnesty for their offenses, with 
restoration of all rights, privileges, and immunities under the constitution and the 
laws which have been made in pursuance thereof, and that I will forbid and 
prevent the adoption of any measures of proscription or punishment for what has 
been done in the past by those setting up or supporting the Provisional 
Government. I further solemnly agree to accept the restoration under the 
constitution existing at the time of said revolution and that I will abide by and 
fully execute that constitution with all the guaranties as to person and property 
therein contained. I furthermore solemnly pledge myself and my Government, if 
restored, to assume all the obligations created by the Provisional Government, in 
the proper course of administration, including all expenditures for military or 
police services, it being my purpose, if restored, to assume the Government 
precisely as it existed on the day when it was unlawfully overthrown. 40  

 
On the same day the Queen accepted the President’s conditions of restoration on 

December 18th 1893, the President delivered a message to Congress apprising them of the 

conclusion of his investigation and the pursuit of settlement with the Queen. He was not aware 

that the Queen accepted the conditions. This was clarified in a correspondence with Willis from 

Gresham on January 12th 1894, whereby the Queen’s acceptance of the President’s offer was 

acknowledged, and on the following day, these diplomatic correspondences were forwarded to 

the Congress by message of the President on January 13th 1893.  

Gresham stated, 

 
On the 18th ultimo the President sent a special message to Congress 

communicating copies of the Mr. Blount’s reports and the instructions given to 
                                                        
39 U.S. v. Belmont, 301 U.S. 324, 330 (1937). 
40 Executive Documents, 1269 (Exhibit B). 
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him and you. On the same day, answering a resolution of the House of 
Representatives, he sent copies of all correspondence since March 4, 1889, on the 
political affairs and relations of Hawaii, withholding, for sufficient reasons, only 
Mr. Stevens’ No. 70 of October 8, 1892, and your No. 3 of November 16, 1893. 
The President therein announced that the conditions of restoration suggested by 
him to the Queen had not proved acceptable to her, and that since the instructions 
sent to you to insist upon those conditions he had not learned that the Queen was 
willing to assent to them. The President thereupon submitted the subject to the 
more extended powers and wider discretion of Congress, adding the assurance 
that he would be gratified to cooperate in any legitimate plan which might be 
devised for a solution of the problem consistent with American honor, integrity, 
and morality. 

 
Your reports show that on further reflection the Queen gave her 

unqualified assent in writing to the conditions suggested, but that the Provisional 
Government refuses to acquiesce in the President’s decision.  

 
The matter now being in the hands of Congress the President will keep 

that body fully advised of the situation, and will lay before it from time to time 
the reports received from you, including your No. 3, heretofore withheld, and all 
instructions sent to you. In the meantime, while keeping the Department fully 
informed of the course of events, you will, until further notice, consider your 
special instructions upon this subject have been fully complied with.41 

 

Supremacy Clause, U.S. Constitution 

 Since the United States is a Federal government, States within the Federal Union are 

subject to the supremacy of Federal laws and treaties, in particular, executive agreements. Article 

VI, clause 2, of the U.S. constitution, provides: “This Constitution, and the Laws of the United 

States which shall be made in pursuance thereof; and all treaties made, or which shall be made, 

under the authority of the United States, shall be the supreme law of the land; and the judges in 

every state shall be bound thereby, anything in the constitution or laws of any state to the 

contrary notwithstanding.” This provision of the U.S. constitution is known as the Supremacy 

clause that binds every State of the federal union to faithfully observe. In United States v. 

Belmont (1937),42 the U.S. Supreme Court affirmed that executive agreements entered into 

between the President and a sovereign nation does not require ratification from the U.S. Senate 

to have the force and effect of a treaty; and executive agreements bind successor Presidents for 

                                                        
41 Executive Documents, 1283-1284 (Exhibit B). 
42 United States v. Belmont, 301 U. S. 324 (1937). 
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their faithful execution. Other landmark cases on executive agreements are United States v. Pink 

(1942)43 and American Insurance Association v. Garamendi (2003).44 In Garamendi, the Court 

stated, “Specifically, the President has authority to make ‘executive agreements’ with other 

countries, requiring no ratification by the Senate or approval by Congress.”45 According to 

Justice Douglas, U.S. v. Pink (1942), executive agreements “must be read not as self-contained 

technical documents, like a marine insurance contract or a bill of lading, but as characteristically 

delicate and elusive expressions of diplomacy.”46  

 

 The U.S. Supreme Court has held that under no circumstances could state law be found to 

legally supersede an agreement between the national government and a foreign country. The 

external powers of the federal government could be exercised without regard to the laws of any 

state within the union. In Belmont, the Court also stated, “Plainly, the external powers of the 

United States are to be exercised without regard to state laws or policies,”47 and  “[i]n respect of 

all international negotiations and compacts, and in respect of our foreign relations generally, 

state lines disappear.”48 In United States v. Pink (1942), the Court reiterated, “It is, of course, true 

that even treaties with foreign nations will be carefully construed so as not to derogate from the 

authority and jurisdiction of the States of this nation unless clearly necessary to effectuate the 

national policy.... But state law must yield when it is inconsistent with, or impairs the policy or 

provisions of, a treaty or of an international compact or agreement.... Then, the power of a State 

to refuse enforcement of rights based on foreign law which runs counter to the public policy of 

the forum . . . must give way before the superior Federal policy evidenced by a treaty or 

international compact or agreement.”49 Both Belmont and Pink were reinforced by American 

Insurance Association v. Garamendi (2003), where the Court reiterated, that “valid executive 

agreements are fit to preempt state law, just as treaties are,”50 and that the preemptive power of 

an executive agreement derives from “the Constitution’s allocation of the foreign relations power 

                                                        
43 United States v. Pink, 315 U.S. 203 (1942). 
44 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
45 Id., 397. 
46 U.S. v. Pink, 315 U.S. 203, 241 (1942). 
47 United States v. Belmont, 301 U. S. 324, 330 (1937). 
48 Id. 
49 United States v. Pink, 315 U.S. 203, 230 (1942). 
50 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
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to the National Government.”51 All three cases affirm that the Lili`uokalani assignment preempts 

all laws and policies of the State of Hawai`i. In Edgar v. Mite Corporation (1982), Justice White 

ruled, “A state statute is void to the extent that it actually conflicts with a valid federal statute; 

and ‘[a] conflict will be found 'where compliance with both federal and state regulations is a 

physical impossibility.’”52 

 

United States’ Violation of the Executive Agreements 

 Since 1893, the United States government has violated the terms of its obligations under 

these executive agreements and in 1898 unilaterally annexed the Hawaiian Kingdom by enacting 

a congressional joint resolution justified as a military necessity during the Spanish-American 

War, and thereafter occupied Hawai`i. After the President, by Presidential Message on January 

13th 1894, apprised the Congress of the Restoration agreement with Queen Lili’uokalani, both 

the House of Representatives53 and Senate54 took deliberate steps “warning the President against 

the employment of forces to restore the monarchy of Hawaii.”55 Senator Kyle’s resolution 

introduced on May 23rd 1894 specifically addresses the Agreement of restoration. The resolution 

                                                        
51 Id. 
52 Edgar v. Mite Corporation, 457 U.S. 624, 631 (1982). 
53 House Resolution on the Hawaiian Islands, February 7, 1894: 

 “Resolved, First. That it is the sense of this House that the action of the United States minister in 
employing United States naval forces and illegally aiding in overthrowing the constitutional Government of 
the Hawaiian Islands in January, 1893, and in setting up in its place a Provisional Government not 
republican in form and in opposition to the will of a majority of the people, was contrary to the traditions of 
our Republic and the spirit of our Constitution, and should be condemned. Second. That we heartily 
approve the principle announced by the President of the United States that interference with the domestic 
affairs of an independent nation is contrary to the spirit of American institutions. And it is further the sense 
of this House that the annexation of the Hawaiian Islands to our country, or the assumption of a 
protectorate over them by our Government is uncalled for and inexpedient; that the people of that country 
should have their own line of policy, and that foreign intervention in the political affairs of the islands will 
not be regarded with indifference by the Government of the United States.” (U.S. Senate Resolution on 
Hawai‘i, 53 Cong., 2nd Sess., 2000 (1894)). 

 
54 Senate Resolution on the Hawaiian Islands, May 31, 1894:  

 “Resolved, That of right it belongs wholly to the people of the Hawaiian Islands to establish and 
maintain their own form of government and domestic polity; that the United States ought in nowise to 
interfere therewith, and that any intervention in the political affairs of these islands by any other 
government will be regarded as an act unfriendly to the United States.” (U.S. House Resolution on Hawai‘i, 
53 Cong., 2nd Sess., 5499 (1894)). 

55 Edward Corwin, The President’s Control of Foreign Relations, (Princeton: Princeton University Press, 1917), 45 
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was later revised by Senator Turpie and passed by the Senate on May 31st 1894. Senator Kyle’s 

resolution stated: 

  
 Resolved, That it be the sense of the Senate that the 
Government of the United States shall not use force for the 
purpose of restoring to the throne the deposed Queen of the 
Sandwich Islands or for the purpose of destroying the existing 
Government: that, the Provisional having been duly recognized, 
the highest international interests require that it shall pursue its 
own line of polity, and that intervention in the political affairs of 
these islands by other governments will be regarded as an act 
unfriendly to the Government of the United States. (U.S. Senate 
Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5127 (1894)) 

   
 Not only do these resolutions acknowledge the executive agreements between Queen 

Lili‘uokalani and President Cleveland, but also these resolutions violate the separation of powers 

doctrine whereby the President is the sole representative of the United States in foreign relations.  

According to Professor Wright, “congressional resolutions on concrete incidents are 

encroachments upon the power of the Executive Department and are of no legal effect.”56  

 

On May 4th 1998, Representative Francis Newlands (D-Nevada) introduced House 

Resolution 259 to the House Committee on Foreign Affairs. Representative Robert Hitt (R-

Illinois) reported the Newlands Resolution out of Committee, and entered the House of 

Representatives for debate on May 17th 1998. Representative Thomas H. Ball (D-Texas) stated 

on June 15th 1898: 

  
 The annexation of Hawai‘i by joint resolution is 
unconstitutional, unnecessary, and unwise. If the first proposition 
be true, sworn to support the Constitution, we should inquire no 
further. I challenge not the advocates of Hawaiian annexation, but 
those who advocate annexation in the form now presented, to show 
warrant or authority in our organic law for such acquisition of 
territory. To do so will be not only to subvert the supreme law of 
the land but to strike down every precedent in our history. …Why, 
sir, the very presence of this measure here is the result of a 

                                                        
56 Quincy Wright, The Control of American Foreign Relations, (New York: The Macmillan Company, 1922), 281. 
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deliberate attempt to do unlawfully that which can not be done 
lawfully.57 

 
Over the constitutional objections, the House passed the measure and the Newlands 

Resolution entered the Senate on June 16, 1898. Senators as well objected to the measure on 

constitutional grounds. In particular, Senator Augustus Bacon (D-Georgia) stated on June 20th 

1898: 

 
 That a joint resolution for the annexation of foreign 
territory was necessarily and essentially the subject matter of a 
treaty, and that it could not be accomplished legally and 
constitutionally by a statute or joint resolution. If Hawaiÿi was to 
be annexed, it ought certainly to be annexed by a constitutional 
method; and if by a constitutional method it can not be annexed, no 
Senator ought to desire its annexation sufficiently to induce him to 
give his support to an unconstitutional measure.58  
 
 …Now, a statute is this: A Statute is a rule of conduct laid 
down by the legislative department, which has its effect upon all of 
those within the jurisdiction. In other words, a statute passed by the 
Congress of the United States is obligatory upon every person who 
is a citizen of the United States or a resident therein. A statute can 
not go outside the jurisdiction of the United States and be binding 
upon the subjects of another power. It takes the consent of the 
subjects of the other power, speaking or giving their consent 
through their duly authorized government, to be bound by a certain 
thing which is enacted in this country; and therein comes the 
necessity for a treaty.59 
 
 What is it that the House of Representatives has done? 
…The friends of annexation, seeing that it was impossible to make 
the treaty in the manner pointed out by the Constitution, attempted 
then to nullify the provision in the Constitution by putting that 
treaty in the form of a statute, and here we have embodied the 
provisions of the treaty in the joint resolution which comes to us 
from the House.60 

 

                                                        
57 United States Congress, 55th Cong., 2nd Session, 31 Congressional Record: 1898, 5975 (Exhibit C). 
58 Id., 6148 (Exhibit D). 
59 Id., 6150 (Exhibit D). 
60 Id. (Exhibit D). 
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 Notwithstanding the constitutional objections, the Senate passed the resolution on July 6th 

1898, and President McKinley signed the joint resolution into law on July 7th 1898. Since 1900, 

the United States Congress has enacted additional legislation establishing a government in 1900 

for the Territory of Hawai`i,61 and in 1959 transformed the Territory of Hawai`i into the State of 

Hawai`i.62 According to Born, “American courts, commentators, and other authorities understood 

international law as imposing strict territorial limits on national assertions of legislative 

jurisdiction.”63 In Rose v. Himely (1807),64 the Court illustrated this view by asserting, “that the 

legislation of every country is territorial.” In The Apollon (1824),65 the Court stated that the “laws 

of no nation can justly extend beyond its own territory” for it would be “at variance with the 

independence and sovereignty of foreign nations,”66 and in Belmont,67 Justice Sutherland 

resounded, “our Constitution, laws and policies have no extraterritorial operation, unless in 

respect of our own citizens.” Consistent with this view of non-extraterritoriality of legislation, 

acting Assistant Attorney General Douglas Kmiec opined “It is…unclear which constitutional 

power Congress exercised when it acquired Hawaii by joint resolution.  Accordingly, it is 

doubtful that the acquisition of Hawaii can serve as an appropriate precedent for a congressional 

assertion of sovereignty over an extended territorial sea.”68 

 

 Because U.S. legislation has no extraterritorial force and effect, except over U.S. citizens, 

it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the executive 

agreements are prima facie evidence that the United States recognizes the sovereignty and legal 

order of the Hawaiian Kingdom despite the overthrow of its government. In §207(a) of the 

Restatement (Third) Foreign Relations Law of the United States, provides that “A state acts 

through its government, but the state is responsible for carrying out its obligation under 

international law regardless of the manner in which its constitution and laws allocate the 

                                                        
61 31 U.S. Stat. 141 
62 73 U.S. Stat. 4 
63 Gary Born, International Civil Litigation in United States Courts, 3rd ed. (Den Hague, The Netherlands: Kluwer 
Law International, 1996), 493. 
64 Rose v. Himely, 8 U.S. 241, 279 (1807). 
65 The Apollon, 22 U.S. 362, 370 (1824). 
66 Id. 
67 U.S. v. Belmont, 301 U.S. 324, 332 (1937). 
68 Douglas Kmiec, Legal Issues Raised by Proposed ���Presidential Proclamation to Extend the Territorial Sea, 12 Op. 
Off. Legal Counsel 238-263, 252 (1988). 
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responsibilities and functions of government, or of any constitutional or other internal rules or 

limitations.” And §115(b), of the Restatement (Third) Foreign Relations Law, provides that 

“although a subsequent act of Congress may supersede a rule of international law or an 

international agreement as domestic law, the United States remains bound by the rule or 

agreement internationally… Similarly, the United States remains bound internationally when a 

principle of international law or a provision in an agreement of the United States is not given 

effect because it is inconsistent with the Constitution.”   

 

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to administer Hawaiian law and thereafter restore the Hawaiian Kingdom 

government, but instead illegally occupied the Hawaiian Kingdom for military purposes, and has 

remained in the Hawaiian Islands ever since. The failure to administer Hawaiian Kingdom law 

under the Lili`uokalani Assignment and then to reinstate the Hawaiian government under the 

Restoration agreement constitutes a breach of an international obligation, as defined by the 

Responsibility of States for Internationally Wrongful Acts,69 and the breach of this international 

obligation by the U.S. has “a continuing character [that] extends over the entire period during 

which the act continues and remains not in conformity with the international obligation.”70 The 

extended lapse of time has not affected in the least the international obligation of the U.S. under 

the both executive agreements; despite over a century of non-compliance and prolonged 

occupation, and according to Wright, the President binds “himself and his successors in office by 

executive agreements.”71 More importantly, the U.S. “may not rely on the provisions of its 

internal law as justification for failure to comply with its obligation.”72 

 

According to Professor Marek, “the legal order of the occupant is…strictly subject to the 

principle of effectiveness, while the legal order of the occupied State continues to exist 

notwithstanding the absence of effectiveness [e.g. no government]. …[Occupation] is thus the 

classical case in which the requirement of effectiveness as a condition of validity of a legal order 

                                                        
69  United Nations, “Responsibility of States for International Wrongful Acts” (2001), Article 12. 
70 Id., Article 14(2). 
71 Wright, 235. 
72 Responsibility of States, Article 31(1).  
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is abandoned.”73 Referring to the United States’ occupation of the Hawaiian Kingdom in his law 

journal article, Professor Dumberry states: 

  
the 1907 Hague Convention protects the international personality of the occupied 
State, even in the absence of effectiveness.  Furthermore, the legal order of the 
occupied State remains intact, although its effectiveness is greatly diminished by 
the fact of occupation.  As such, Article 43 of the 1907 Hague Convention IV 
provides for the co-existence of two distinct legal orders, that of the occupier and 
the occupied.74 

 

Conclusion 

 As a result of the President’s failure to establish a military government in the islands to 

administer Hawaiian law by virtue of the Lili`uokalani assignment (January 17th 1893) and the 

international laws of occupation, which was mandated under the 1863 Lieber Code, art. 6, G.O. 

100, A.G.O. 1863, and then superseded by the 1907 Hague Convention, IV, art. 43, all acts 

performed by the provisional government, the Republic of Hawai`i, the Territory of Hawai`i and 

the State of Hawai`i, on behalf of or concerning the Hawaiian Islands cannot be considered 

lawful. The only exceptions, according to the seminal Namibia case, are the registration of births, 

deaths and marriages.75 By estoppel, the United States cannot benefit from the violation of these 

executive agreements. 

All persons who reside or temporarily reside within Hawaiian territory are subject to its 

laws. §6, Hawaiian Civil Code, Compiled Laws of the Hawaiian Kingdom (1884), provides: 

 
The laws are obligatory upon all persons, whether subjects 

of this kingdom, or citizens or subjects of any foreign State, while 
within the limits of this kingdom, except so far as exception is 
made by the laws of nations in respect to Ambassadors or 
others.  The property of all such persons, while such property is 
within the territorial jurisdiction of this kingdom, is also subject to 
the laws. 
 

                                                        
73 Krystyna Marek, Identity and Continuity of State in Public International Law, (Geneve: Librairie Droz, 1968), 
102. 
74 Patrick Dumberry, The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
Kingdom’s Claim to Continue as an Independent State under International Law, 2(1) Chinese Journal of 
International Law 655-684 (2002).  
75 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, Advisory Opinion of June 21, 1971, ICJ Reports, 1971. 
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 It is my professional opinion that there is clear and overwhelming evidence that the 

Hawaiian Kingdom continues to exist as a state in accordance with recognized attributes of a 

state's sovereign nature, and that the Lili`uokalani assignment and the Agreement of restoration, 

being sole executive agreements, are prima facie evidence of the United States’ acknowledgment 

and continued recognition of the legal order of the Hawaiian Kingdom, being a recognized 

attribute of a state’s sovereign nature, notwithstanding the United States violation of these sole 

executive agreements for the past 118 years. 

 

 

  

 

David Keanu Sai, Ph.D. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A 





MESSAGE.

To the Senate and Honse 0/Representatives:
In my recent annual message to the Congress I briefly referred to

our relations with Hawaii and expressed the intention of transmit
ting further information on the subject when additional advices per
mitted.

Though I am not able now to report a definite change in the
actual situation, I am couvinced that the difficulties lately created
both here and in Hawaii and now standing in the way of a solution
through Executive action of the problem presented, render it proper,
and expedient, that the matter should be referred to the broader
authority and discretiou of Congress, with a full explanation of the
endeavor thus far made to deal with the emergency and a statement
of the considerations which have governed my action.

I suppose that right and justice should determine the path to be
foliowed in treating this subject. If national honesty is to be dis
regarded and a desire for territorial extension, or dissatisfaction with
a form of government not onr own, onght to regulate onr condnct,
I have entirely misapprehended the mission and character of our
Government and the behavior which the conscience of our people
demands of their public servants.

When the present Administration entered upon its duties the Sen
ate had under consideration a treaty providing for the annexation
of the Hawaiian Islands to the territory of the United States.
Surely under our Constitution and laws the enlargement of our lim
its is a manifestation of the highest attribute of sovereignty, and
if entered upon as an Executive act, all things relating to the trans
action should be clear and free from suspicion. Additional impor
tance attached to this particular treaty of at;mexation, because it
contemplated a departure from unbroken American tradition in pro
viding for -the addition to our territory of islands of the sea more
than two thousand miles removed from our nearest coast. .

These considerations might not of themselves call for interference
with the completion of a treaty entered upon by a previous Admin
istration. Bnt it appeared from the docnments accompanying the

445



44G HAWAIIAN ISLANDS.

treaty when submitted to the Senate, that the ownership of Hawaii
was tendered to ns by a provisional government set up to succeed
the constitutional ruler of the islands, who had been dethroned,
and it did not appear that such provisional government had the
sanction of either popular revolution or suffrage. Two other
remarkable features of the transaction naturally attracted attention.
One was the extraordinary haste-not to say precipitancy-charac
terizing all the transactions connected with the treaty. It appeared
that a so-called Committee of Safety, ostensibly the source of the
revolt against the constitutional Government of Hawaii, was organ
ized on Saturday, the 14th day of January; that on Mouday, the 16th,
the United States forces were landed at Honolulu from a naval
vessel lying in its harbor; that on the 17th the scheme of a provi
sional government was perfected, and a proclamation naming its
officers was on the same day prepared and read at the Government
building; that immediately thereupon the United States Minister
recognized the provisional government thus created; that two days
afterwards, on the 19th day ofJanuary, commissioners representing
such government sailed for this country in a steamer especially
chartered for the occasion, arriving in San Francisco on the 28th
day ofJanuary, and in Washington on the 3d day of February; that
on the next day they had their first interview with the Secretary of
State, and another on the nth, when the treaty of annexation was
practically agreed upon, and that on the 14th it was formally con
cluded and on the 15th transmitted to the Senate. ThuE between
the initiation of the scheme for a provisional government·n Hawaii
on the 14th day of January and the submission to the Senate ofthe
treaty of annexation concluded with such government, the entire
interval was thirty-two days, fifteen of which were spent by the
Hawaiian Commissioners in their journey to Washington.

In the next place, upon the face of the papers submitted with
the treaty, it clearly appeared that there was open and undeter
mined an iSsue of fact of the most vital importance. The message
of the President accompanying the treaty declared that" the over
throw of the monarchy was not in any way promoted by this Gov
ernment," and in a letter to the President from the Secretary ofState,
also submitted to the Senate with the treaty, the following passage
occurs: "At the time the provisional government took possession of
the Government buildings no troops or officers of the United States
were present or took any part whatever in the proceedings. No
public recognition was accorded to the provisional government by
the United States Minister until after the Queen's abdication and
when they were in effective possession of the Government buildings,
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the archives, the treasury, the barracks, the police station, and all
the potential machinery of the Government." But a protest also
accompanied said treaty, signed by the Queen and her ministers at
the time she made way for the provisional government, which ex
plicitly stated that she yielded to the superior force of the United
States, whose Minister had caused United States troops to be landed
at Honolnln and declared that he would support such provisional
government.

The truth or falsity of this protest was surely of the first impor
tauce. If trne, nothing but the concealment of its truth could
induce our Government to negotiate with the semblance of a gov
ernment thus' created, nor conld a treaty resulting froin the acts
stated in the protest have been knowingl: deemed worthy of con
sideration by the Senate. Yet the tmth or falsity of the protest
had not been investigated.

I conceived it to be my duty therefore to withdraw the treaty
from the Senate for examination, and meanwhile to cause an accu
rate, full, and impartial investigation to be made of the facts attend
ing the subversion of the constitutional Governmeut of Hawaii,
and the installment in its place of the provisional government. I
selected for the work of investigation the Hon. James H. Blount, of
Georgia, whose service of eighteen years as a member of the House
of Representatives, and whose experience as chairman of the Com
mittee of Foreign Affairs in that body, and his consequent famili
arity with international topics, joined with his high character and
honorable reputation, seemed to render him peculiarly fitted for the
dutIes entrusted to him. His report detailing his action under the
instructions giveu to him and the conclusions derived from his in
vestigation accompany this message.

These conclusions do not rest for their acceptance entirely upon
Mr. Blount's honesty and ability as a man, nor upon his acumen
and impartiality as an investigator. They are accompanied by the
evidence upon which they are based, which evidence is also here
with transmitted, and from which it seems to me uo other deductious
could possibly be reached than those arrived at by the Commissioner.

The report with its accompanying proofs, and such other evidence
as is uow before th'e Congress or is herewith submitted, justifies in
my opinion the statement that when the President was led to submit
the treaty to the Senate with the declaration that" the overthrow
of the monarchy was not in any way promoted by this Govern
ment", aud when the Senate was induced to receive and discuss it
on that basis, both President and Senate were misled,

The attempt will not be made in this cOllllUunication to touch
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upon all the facts which throw light upon the progress and consum·
mation of this scheme of annexation. A very brief and imperfect
reference to the facts and evidence at hand will exhibit its character
and the incidents in which it had its birth.

It is unnecessary to set forth the reasons which in January, 1893,
led a considerable proportion of American and other foreign mer
cl1ants and traders residing at Honolulu to favor the annexation of
Hawaii to the United States. It is sufficient to note the fact and to
observe that the project was one which was zealonsly promoted by
the Minister representing the United States in that country. He
evidently had an ardent desire that it should become a fact accom
plished by his agency and during his miuistry, and was not incon
veniently scrupnlous afto the means employed to that end. On the
19th day of November, 1892, nearly two months before the first overt
act tendillg towards the subversion of the Hawaiian Government and
the attempted transfer of Hawaiian territory to the United States, he
addressed a long letter to the Secretary of State in which the case
for annexation was elaborately argued, on moral, political, and eco
nomical grounds. He refers to the loss to the Hawaiian sugar in
terests from the operation of the McKinley bill, and the tendency
to still fnrther depreciation of sugar property unless some positive
measure of relief is granted. He strongly inveighs against the ex
isting Hawaiian Goverument and emphatically declares for annexa,
tion. He says: "In truth the monarchy here is an absurd anachro
nism. It has nothing on which it logically or legitimately stands.
The feudal basis on which it once stood no longer existing, the mon
archy now is only an impediment to good government-an obstruc
tion to the prosperity and progress of the islands."

He further says: "As a crown colony of Great Britain or a Terri
tory of the United States the governm~nt modifications .could be

.made readily and good administration of the law secured. Destiny
and the vast fnture interests of the United States in the Pacific clearly
indicate who at no distant day must be responsible for the government
ofthese islands. Under a territorial government they could be as
easily governed as any ofthe existingTerritories ofthe United States. "
* * * "Hawaii has reached the parting of the ways. She must
now take the road which leads to Asia, or the other which outlets
her in America, gives her an American civilization, and binds her
to the care of American destiny. JI He also declares: "One of two
courses seems to me absolutely necessary to be followed, either bold
and vigorous measures for annexation or a !customs union,) an
ocean cable from the Californian coast to Honolnlu, Pearl Harbor
perpetually ceded to the United States, with an implied but not ex-
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pressly stipulated American protectorate over the islands. I believe
the fonner to bc the better, that which will pmve much the more
advautageous to the islands, and the cheapest and least embarrassing
in the end to the United States. If it was wise for the Unitcd States
throngh Secretary Marcy thirty-eight years ago to offer to expend
$roo,ooo to secnre a treaty of annexation, it certainly can not be
chimerical or unwise to expend $roo,ooo to secure annexation in the
near future. To-day the United States has five times the wealth she
possessed in 1854, and the reasons now existing for annexation are
much stronger than they were then. I cannot refrain from express
ing the opinion with emphasis that the golden hour is near at hand."

These declarations certainly show a disposition and condition of
mind, which may be usefully rccallcd when interpreting the signifi
cance of the Minister's conceded acts or when considering the prob
abilities of such conduct on his part as may not be admitted.

In this view it seems proper to also quote from a letter written by
the Minister to the Secretary of State on the 8th day of March, 1892,
nearly a year prior to the first step taken toward aunexation. After
stating the possibility that the existing Government of Hawaii might
be overturned by an orderly and peaceful revolution, Minister Stcvens
writes as follows: "Ordinarily in like circumstances, the rule seems
to be to limit the landing and mo·vement of United States forces in
foreign waters and dominion exclusively to the protection of the
United States legation and of the lives and property of American
citizens. But as the relations of the United States to Hawaii are
exceptional, and in former years the United States officials here
took somewhat exceptional action in circumstances of disorder, I
desire to know how far the present Minister and naval commander
may deviate from established international rules and precedcnts in
the contingencies indicated in the first part of this dispatch."

To a minister of this temper fnll of zeal for annexation there
seemed to arise in January, 1893, the precise opportunity for which
he was watchfully waiting-an opportunity which by timely" devia
tion from established international rules and precedents" might be
improved to snccessfully accomplish the great object in view; and
we are quite prepared for the exultant enthusiasm with which in a
letter to the State Department dated February 1, 1893, he declare.s :
"The Hawaiian pear is uow fully ripe and this is the goldcn h"ur
for the United States to pluck it."

As a further illustration of the activity of this diplomatic repre
sentative, attention is called to the fact that on·the day thc above
letter was· written, apparently unable longer to restrain his ardor.
he issued a proclamation whereby "in the name of the United

F R 94-.Al'P 11--29
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States" he assumed the protection of the Hawaiian Islands and
declared that said action was "taken peuding and subject to nego
tiations at Washington." Of course this assumption of a protector
ate was promptly disavowed by onr Government, but the American
flag remained over the Government building at Honolnlu and the
forces remained au guard until April, and after Mr. Blonnt's arrival
on the scene, when both were removed.

A brief statemeut of the occurrences that led to the snbversion of
the constitntional Government of Hawaii in the interests of annexa
tion to the United States will exhibit the true complexion of that
transaction.

On Saturday, January 14, 1893, the Qneen of Hawaii, who had
been contemplating the proclamation of a new constitution, had, in
deference to the wishes and remonstrances of her cabinet, renounced
the project for the present at least. Taking this relinquished pnr
pose as a basis of action, citizens of Honoluln numbering from fifty
to one hnndred, mostly resident aliens, met in a private office and se
lected a so-called Committee of Safety, composed of thirteen persons,
seven of whom were foreign snbjects, and consisted of five Ameri
cans, one Englishman, and one German. This committee, though
its designs were not revealed, had in view nothing less than annex
ation to the United States, and between Saturday, the 14th, and the
following Mouday, the 16th of January-though exactly what action
was taken may not be clearly disclosed-they were certainly in com
mnnication with the United States Minister. On Monday moming
the Queen and her cabinet made publi" proclamation, with a notice
which was specially served upon the representatives of all foreign
governments, that any chauges in the constitution would be sought
only in the methods provided by that instrument. Nevertheless, at
the call and under the auspices of the Committee of Safety, a mass
meeting of citizeus was held on that day to protest against the
Queen's alleged illegal and unlawful proceedings and pnrposes.
Fven at this meeting the Committee of Safety contiuued to disguise
their real purpose and contented themselves with procuring the
passage of a resolution denouncing the Queen and empowering the
committee to devise ways and means II to secure the permanent main
tenance of law and order and the protection of life, liberty, and prop
erty in Hawaii." This meeting adjourned between three and four
o'clock in the afternoon. On the same day, and immediately after
snch adjournment, the committee, unwilling to take further steps
without the cooperatiou of the United States Minister, addressed
him a note representing that the public safety was menaced and
that lives and property were in danger, and concluded as follows:
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"\Ve are unable to protect ourselves without aid, and thereJorc pray
for the protection of the United States forces." Whatever may be
thought of the other coutents of this note, the absolute truth of this
latter statement is incontestable. 'When the note was written and
delivered, the committee, so far as it appears, had neither a man
nor a gun at their command, and after its delivery they became
so panic-stricken at their position that they sent some of their
nnmber to interview the Minister and reqnest him not to land the
United States forces till the uext morning. But he replied that
the troops had been ordered, and whether the committee were
ready or not the landing should take place. And so it happened
that on the 16th day of Jannary, 1893, between four and five o'clock
in the afternoon, a detachment of mariues from the United States
steamer Boston, with two pieces of artillery, landed at Honolulu.
The men, upwards of 160 in all, were supplied with double car
tridge belts filled with ammunition and with haversack'!; and can
teens, and were accompanied by a hospital corps with stretchers and
medical supplies. This military demonstration upon the soil of
Honoluln was of itself an act of war, unless made either with the
consent of the Government of Hawaii or for the bona fide purpose of
protecting the imperilled lives and property of citizens of the
United States. But there is no pretense of any such consent on
the part of the Governmeut of the Queen, which at that time was
undisputed and was both the de facto and the de i""e government.
In point of fact the existing government instead of requesting the
presence of an armed force protested against it. There is as .little
basis for the pretense that such fOlces were landed for the security
of American life and property. If so, they would have been sta
tioned in the vicinity of such property and so as to protect it, instead
of at a distance and so as to command the Hawaiian Government
bnilding and palace. Admiral Skerrett, the officer iu command of
our naval force on the Pacific station, has frankly stated that in
his opinion the location of thc troops was inadvisable if they were
landed for the protection of American citizens whose residences
and places of bnsiuess, as well as the legation and consulate, were
in a distant part of the city, but the location selected was a wise one
if the forces were landed for the purpose of snpporting the provi
sional government. If any peril to life and property calling for any
snch martial array had existed, Great Britain and other foreign pow
ers interested would not have been behind the United States in
activity to protect their citizens. But they made no sign in that
direction. When these armed men were landed, the ci ty of Honol ulu
was in its customary orderly and peaceful condition. There was no
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symptom of riot or disturbance in any qnarter. Men, women, and
children were about the streets as usual, and nothing varied the
ordinary routine or disturbed the ordinary tranquillity, except the
landing of the Boston's mariues and their march through the town
to the quarters assigned them. Indeed, the fact that after having
called for the landing of the United States forces on the plea of
danger to life and property the Committee of Safety themselves
requested the Minister to postpone action, exposed the untruthful
ness of their representations of present peril to life and property.
The peril they saw was an anticipation growing out of guilty inten
tions on their 'part and something which, though not then existing,
they knew would eertainly follow their attempt to overthrow the
Governmen t of the Qneen without the aid of the United States forces.

Thus it appears that Hawaii was taken possession of by the United
States forees without the consent or wish of the 'governmcnt of the
islands, orof anybody else so far as shown, exeept the United States
Minister.

Therefore the military occupation of Honolulu by the United
States on the day mentioned was wholly without justificatiou, either
as an oecupation by consent or as an occupation necessitated by dan
gers threatening Ameriean life and property. It must be accounted
for in some other way and on some other ground, and its real 1110

tive and purpose are neither obscure nor far to seek.
The United States forces being now on the seene and favorably

stationed, the committee proeeeded to carry out their original seheme.
They met the n,ext morning, Tuesday, the r7th, perfected the plan of
temporary government, and fixed upon its principal officers, teu of
whom were drawn from the thirteeu members of the Committee of
Safety. Between one and two 0' e1ock, by squads and by different
routes to avoid notice, and having first takeu the precaution of aseer
taining whether there was anyone there to oppose them, they pro
ceeded to the Government building to proe1aim the new government.
No sign of opposition was manifest, and thereupon an American citi
zen began to read the proe1amation from the steps of the Government
building almost entirely without auditors. It is said that before
the reading was finished quite a coneourse of persous, variously
estituated at from 50 to 100, some anned and sOlne unarmed,
gathered about the committee to give them aid and eonfidence.
This statement is not important, sinee the one eontrolling factor in
the whole affair was unquestionably the United States marines, who,
drawn up under arms and with artillery in readiness only seventy
six yards distant, dominated the situation.

The provisional government thns proe1aimed was by the terms of
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the proclamation II to exist until terms of union with the United
States had been negotiated and agreed upon". The United States
Minister, pursuant to prior agreement, recognized this government
within an hour after the reading of the proclamation, and before
five o'clock, in answer to an inquiry on behalf of the Queen and her
cabinet, announced that he had done so.

"Vhen our Minister recognized the provisional government the
only basis upon which it rested was the fact that the Committee of
Safety had in the manuer above stated declared it to exist. It was
neither a government de jacto nor de jure. That it was not in such
possession of the Government property and agencies as entitled it to
recognition is conclusively proved by a note fonnd in the files of the
Legation at Honolulu, addressed by the declared head of the provi
sional government to Minister Stevens, dated January 17, 1893, in
which he acknowledges with expressions of appreciation the Min
ister's recognition of the provisional governlnent, and states that it
is not yet in the possession of the station house (the place where a
large number ofthe Queen's troops were quartered), though the same
had been demanded of the Qneen's officers in charge. Nevertheless,
this wrongful recognition by our Minister placed the Governm~nt

of the Queen in a position of most perilous perplexity. On the one
hand she had possession of the palace, of the barracks, and of the
police station, and had at her command at least five hundred fully
armed men and several pieces of artillery. Indeed, the whole mili
tary force of her kingdom was on her side and at her disposal, while
the Committee of Safety, by actual search, had discovered that there
were but very few arms in Honolulu that were uot in the service of
the Governmeut. In this state of things if the Queen could have dealt
with the insurgents alone her course would have been plain and the
result ul11nistakable. But the United States had allied itself with her
enemies, had recognized them as the true Government of Hawaii,
and had put her and her adhereuts in the position of opposition
against lawful authority. She knew that she could not withstand
the power of the United States, but she believed that she might
safely trust to its justice. Accordingly, some hours after the recog
nition of the provisional government by the United States Minister,
the palace, the barracks, and the police station, with all the mili·
tary resources of the country, were delivered up by the Queen upon
the representation made to her that her cause would thereafter be
reviewed at Wa,hington, and while protesting that she surrendered
to the superior force of the Uuited States, whose Minister had
caused United States troops to be landed at Honolulu and declared
that he would support the provisioual government, and that she



454 HAWAIlAN ISLANDS.

yielded her authority to preveut collision of armed forces and loss
of life and only until such time as the United States, upon the facts
being presented to it, should undo the action of its representative
and reinstate her in the authority she claimed as the constitultonal
sovereign of the Hawaiian Islands.

This protest was delivered to the chief of the provisional govern·
ment, who endorsed thereon his acknowledgment of its receipt.
The terms of the protest were read without dissent by those assum
ing to coustitute the provisional government, who were certainly
charged with the knowledge that the Queen instead of finally
abandoning her power had appealed to the justice of the United
States for reinstatement in her authority; and yet the provisional
g-overnment with this unanswered protest in its hand hastened to
negotiate with the United States for the permanent banishment of
the Queen from power and for a sale of her kingdom.

Our country was in danger of occupying the position of having
actnally set up a temporary government on foreign soil for the pur
pose of acqniring through that agency territory which we had wrong
fully put in its possession. The control of both sides of a barg-ain
acquired in such a manner is called by a familiar and unpleasant
nalne when found in private transactions. vVe are not without a
precedent showing how scmpulously we avoided such accusations in
fonner days. After the people of Texas had declared their inde
pendence of Mexico they rcsolved that on the acknowledgment of
their independence by the United States they would seek admission
into the Union. Several months after the battle of San Jacinto, by
which Texan independence was practically assured and established,
President Jackson declined to recognize it, alleging as one of his
reasons that in the circumstances it became us It to beware of a too
early movement, as it might snbject us, howe\'er unjustly, to the
imputation of seeking to establish the claim of our neighbors to a
territory with a vie";' to its subseqnent acquisition by onrselves".
This is in marked contrast with the hasty recognition of a govern
ment openly and concededly set up for the purpose of tendering to
us territorial annexation.

I believe that a candid and thorough examination of the facts will
force the conviction that the provisional govemtnent owes its exist·
ence to an armed invasion by the United States. Fair-minded people
with the evidence before them will hardly claim that t1,e Hawaiian
Government was overthrown by the people of the islands or that the
provisional government had ever existed with their consent. I do
not understand that any member of this government claims that the
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people would uphold it by their suffrages if they were allowed to vote
ou the questiou.

While naturally sympathizing with every effort to establish a
republican form of government, it has beeu the settled policy of the
United States to conccde to people of foreign countries the same
freedom and indepeudence in the mauagement of their domestic
affairs that we have always claimed for ourselves; and it has been
OUf practice to recognize revolutionary governments as soon as it I

became apparent that they were snpported by the people. For
illustration of this rule I need only to refer to the revolution in
Brazil in 1889, when our Minister was instructed to recognize the
Republic" so soon as a majority of the people of Brazil should have
signified their assent to its establishment and maintenance" j to the
revolution in Chile in 1891, when our Minister was directed to
recognize the new government" if it was accepted by the people";
and to the revolution in Venezuela in 1892, when our recognition
was accorded on condition that the new government was " fully
established, in possession of the power of the nation, and accepted
by the people."

As I apprehend the situation, we are brought face to face with
the followiug conditions:

The lawful Government of Hawaii was overthrown without the
drawing of a sword or the firing of a shot by a process every step
of which, it may safely be asserted, is directly traceable to aud'
dependent for its success upou the agency of the United States
acting through its diplomatic and naval representatives:

But for the notorious predilections of the United States Minister
for annexation, the Committee of Safety, which should be called the
Committee of Annexation, would never have existed.

But for the landing of the United States forces upou false pre·
texts respecting the danger to life and property the committee
would never have exposed themselves to the pains and penalties of
treason by undertaking the subversion of the Queen's Govenunent.

But for the presence of the United States forces in the immediate
vicinity and in position to afford all needed protection and support
the committee would not have proclaimed the provisional govern
ment from the steps of the Government building.

And finally, but for the lawless occupation of Honolnlu under
false pretexts by the United States forces, and but for Minister
Stevens's recognition of the provisional government when the
United States forces were its sole support and constituted its only
military strength, the Queen and her Government would never have
yielded to the provisional government, even for a time and for the I



41i6 HAWAllAN ISLANDS.

sole purpose of submitting her case to the enlightened justice of the
United States.

Believing, therefore, that the United States could not, under the
circumstances disclosed, annex the islands without justly incurring
the imputation of acquiring them by unjustifiable methods, I shan
not again submit the treaty of annexation to the Senate for its con·
sideration, and in the instructions to Minister Willis, a copy of
which accompanies this message, I have directed him to so inform
the provisional government.

But in the present instance our duty does not, in my opinion, end
with refusing to consummate this questionable transaction. It has
been the boast of our Government that it seeks to do justice in an
things without rcgard to the strength or weakness of those with
whom it deals. I mistake the American people if they favor the
odious doctrine that there is no such thing as international morality,
that there is one law for a strong nation and another for a weak one,
and that cven 'by indirection a strong power may with impunity
despoil a weak one of its territory.

By an act of war, committed with the participation of a diplo.
matic representative of the United States and without anthority of
Congress, the Government of a feeble but friendly and confiding
people has been overthrown. A substantial wrong has thus been
done which a due regard for our national character as wen as the
rights of the injured people requires we should endeavor to repair.
'I'he provisional government has not assumed a republican or other
constitutional form, but has remained a mere executive councilor
oligarchy, set up without the assent of the people. It has not
sought to find a permanent basis of popular support and has given
no evideucc of an intention to do so. Indeed, the representatives of
that government assert that the people of Hawaii are unfit for popu
lar government and frankly avow that they can be best ruled by
arbitrary or despotic power.

The law of nations is founded upon reason and justice, and the
rules of conduct governing individual relations between citizens
or subjects of a civilized state are equally applicable as between
enlightened nations. The considerations that international law is
without a court for its enforcement, and that obedience to its com·
mands practically depends upon good faith, instead of upon the
mandate of a superior tribuual, only give additional sanction to the
law itself and brand any deliberate infraction of it not merely as
a wrong but as a disgrace. A man of true honor protects the
unwritten word which binds his conscience more scrupulously, if
possible, than he does the boud a breach of which sllbjects him to
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legal liabilities ; and the United States in aiming to maintain itself
as one of the most enlightened of nations wonld do its citizens
gross injustice if it applied to its international relations any other
than a high standard of honor and morality. On that ground the
United States can not properly be put in the position of counte
nancing <! wrong after its commission any more than in that of
consenting to it in advance. On that ground it can not allow itself
to refuse to redress an injury inflicted throngh an abuse of power by
officers clothed with its anthority and wearing its nniform; and on
the same gronnd, if a feeble but friendly state is in danger of being
robbed of its independence and its sovereignty by a misuse of the
name and power of the United States, the United States can not
fail to vindicate its honor and its sense of justice by an earnest effort
to make all possible reparation.

These principles apply to the present case with irresistible force
when the special conditions of the Qneen's surrender of her sover
eigntyare recalled. She surrendered not to the provisional govern
ment, but to the United States. She surrendered not absolutely
and permanently, but temporarily and conditionally until such time
as the facts could be considered by the United States. Further
more, the provisional government acquiesced in her surrender in
that manner and on those terms, not only by tacit consent, but·
through the positive acts of some members of that government who
urged her peaceable submission, not merely to avoid bloodshed, bnt
because she conld place implicit reliance upon the justice of the
United States, and that the whole snbject would be finally con
sidered at Washington.

I have not, however, overlooked an incident of this nnfortunate
affair which remains to be mentioned. The members of the pro
visional government and .their snpporters, though not entitled to
extreme sympathy, have been led to their present predicament of
revolt against the Government of the Qneen by the indefensible
encouragement and assistance ofour diplomatic representative. This
fact may entitle them to claim that in our effort to rectify the wrong
committed some regard should be had for their safety. This senti
ment is strongly seconded by my anxiety to do nothing which wonld
invite either harsh retaliation on the part of the Queen or violence
and bloodshed in any qnarter. In the belief that the Qneen, as well
as her enemies, would be willing to adopt such a ,course as would meet
these conditions, and in view of the fact that both the Queen and
the provisional government had at one time apparently acquiesced
in a reference of·the entire ease to the United States Government,
and considering the fnrther fact that in any event the provisional
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government by its own declared lim;tation was only" to exist nntil
terms of union with the United States of America have been nego
tiated and agreed upon," I hoped that after the assnrance to the
members of that g'o\'ernment that such uuion could not be consum
mated I might compass a peaceful adjnstment of the difficulty.

Actuated by these desires and purposes, and not unmindful of the
inherent perplexities of the situation nor of the limitations upon my
power, I iustructed Minister Willis to advise the Queen and her sup
porters of my desire to aid iu the restoration of the status existing
before the lawless lauding of the United States forces at Honolulu
on the 16th ofJanuary last, if such restoration could be effected upon
terms providing for clemency as well as justice to all parties cou
cerned. The conditions suggested, as the instructions show, con
template a general amnesty to those concerned in setting up the
provisional government and a recognitiou of all its .bonafide acts
and obligations. Iu short, they rcquire that the past should be
bnried, and that the restored Government should reassnme its au
thority as if its continnity had not been interrnpted. These cOlllli:
lions have not pooved acceptable to the Qneen, and though she has
been informed that they will be insisted upon, and that, uules,.
acccded to, the efforts of the President to aid in the restoration of
her Government will cease, I have not thns far learned that she is
williug to yield them her acquiescence. The check which my plans
have thus eneonntered has prevented their presentatiou to the mem
bers of the provisional government, while unfortunate public mis
representations of thc sitnation and exaggeratcd statements of the
sentiments of our people have obvionsly injnred the prospects of
snee~ssfnl Executive mediation.

I thercfore submit this communication with its accompanying
exhibits, embracing :\!r. Hlount's report, the evideuce and state
ments taken by him at Honolulu, the instructions given to both
Mr. Blount and Minister Willis, and correspondence connected with
the affair in hand.

In commending this subject to the extended powers and wide dis
cretion of the Congress, I desire to add the assurance that I shall be
much gratified to cooperate in any legislative plan which may be
devised for the solution of the problem before us which is consistent
with American honor, integrity, and morality.

GROVER CLEVELAND.
EXI,CU'l'IVr; :\!A:"SlO",

II ash/Ilg/oll , Drcembt'r lfJ\ 1893.
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DEP.ART1\1EN'l.' OF STATE,
]Vashington, October 18, 1893.

The PRESIDENT:

The full "nd impartial reports submitted by the Hon. James H.
Blount., your special commissiouer to the Hawaiian Islands, established
the followin!,: facts:

Queen Liliuoka·lalli annonnced hor intention on Sa,turday, Jannary
14, lSa3, to proclaim a new constitntion. but the opposition of her
ministers and others induced bel' to speedily change her purpose and
make public announcement of th:lt fact.

At a meeting in Honolnln, late on the afternoon of that day, a
so-called committee of public safety, consisting oftlJirteen meu, being all
or nearly all wlw were present, was appointed "to consider the situa·
tion and devise ways and means for the maintenance of' tbe public peace
and the protection of life and property," and at a meeting of this com
mittee on the 15th, or the forenoon of the lGth of January, it W<1S

resolved amongst other tlliugs tha.t a provisional government be created
"to exist until terms of union with the United States of America. ha.ve
been negotiated and agreed upon." At a mass meeting which assem
bled at 2 p. m. 011 the last-named day, the Queen and her snpporters
were condemned and denounced, and tue cormnittee was continued and
all its acts approved. .

Later the same afternoon the committee addressed a letter to John
L. Stevens, the American minister at HOlloluhi,.stating that tbe lives
and property of the people were in peril and appealing to him and the
United States forces at his command for assistance. 'fhis communica
tion concluded" we are unable to protect ourselves without aid, and
therefore hope for the protection of the United States forces." Ou
receipt of this letter Mr. Stevens requested Oapt. Wiltse, commander
of the U. S. S. Boston, to land a force" for the protection of the United
St;etes legation, United States consulate, ;end to secnre the safety of
American life and property." '11he well armed troops, accompanied by
two gatling guns, were promptly landed aud marched through the,
qniet streets of Honolulu to a puhlic hall, previously secured by Mr.
Stevens for their accommodation. rl1bis hall was just across the street
from the Government building, and in plain view of the Queen's palace.
The reason for thus locating the military will presently appear. The
governor of the Island imrnediat<l1y addressed to Mr. Stevens a com
munication protesting against tue act as an unwa.rranted invasion of
Hawaiian soil and reminding him that the proper authorities had never
denied permission to tbe uaval forces of the United States to laud for
drill or any other proper pm·pose.
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About the same time the Queen's minister of foreign affairs sent a
note to Mr. Stevens asking why the troops llUd been landed and
informing him that the proper anthorities were able and willing to
afford fnll protection to the American legation and all American inter·
ests in Honolulu. Only evasive replies were sent to these communica
tions.

While there were no manifestations of excitement or alarm in the
city, and the people were ignorant of the contemplated movement, the
committee entered the Government building, after first ascertaining
that it was unguarded, and read a proclamation declaring that the
existing Government was overthrown and a Provisional Government
establishecl in its place, "to exist until terms of union with the United
States of America bave been negotiated and agreed upon." No
audience was present when the proclamation was read, bnt during
the reading 40 or 50 meu, some of them indifferently armed, entered
the room. The executive and advisory conncils mentioned ill the
proclamation at once addressed a communication to Mr. ~tevellS,

informing him tllat the monarchy had been abrogated and a provi.
sional government established. This communication concluded:

Such Provisional Government has been proclaimed, is now in possossion of the
GovernmeutdepartmentfLl buildings, the archi ves, and the treasury, anci is iu coutrol
oftha city. We horcb.)' request that you will, on bchalfof the United States, recog R

nize it as the exi8tin~ de facto Government of tho Hawaiian Islands and afford to it
tbemoral support of your Government, :l.nd, if necossary, the support of Amorican
troops to lLssiijt in preserving the puulic peace. .

On receipt of this communication, Mr. Stevens immecliately recog
nized the new Government, :lull, in a letter addressed to Sanford B.
Dole, its President, informed him that he had doue so. Mr. Dole
replied:

GOVERmtENT BUILDING,
Honolul-,t, January 17,1893.

Sm: I acknowledge receipt of your valuOll communication of this day, rocognizing
tho Hawaiia·n Provi8ionu.l Government, aud express deep appreciation of the same.

We 11:\\'e conferred with the mini~ter8 of the late Government, :11Hl have malIc
demand upon tho marshal to surmnuer the sta.tion house. We are not actually yet
ill posessiolJ of the StlttiOll house, but as night is u.pproaching antI our forces may be
insufficient to maiutain order, we reCluest the immediate surrort of the United
States forcos, and would requost that the commandor of the Unitc.d States forcos
ta.ko command of our milita.ry forces, 80 tha.t they may act together for the protec.
tion of the city.

Respectfully, yours,
SA.N~·ORD D. DOLle,

C1~aj,rman Executive Council.
His Excellency .JOHN L. STEVENS,

U'llitt:d State8 Mini8ter Resident.

Note of Mr. Stcr:cn' at the end of the above oommunication.

The above request not complied with.
STEVR~S.

The station house was occnpied by a well-armed force, under the
command of a resolute capable, officer. 'fhe same afternoon the Queen,
her ministers, representa.tives of the ProvLsiollal Government, and
others held a conference at the palace. Refusiug to recognize the new
authority or surrender to it, she was informed that the Provisional
Government had the support of the American minister, and, if neces
sary, would be maintained by the military force of the Unitt'd States
then present; t11at any demonstration on her part would precipitate a
conflict with that force; tha,t she could not, with hope of success., engage



HAWAIIAN ISLANDS. 461

in war with the United States, and that resistance wcu!,1 result iu a
useless sacrifice of life. Mr. Damon, one of the chief leader. of the
movement, rmd afterwarus vice-])J'csidcnt of the l~l'ovi~ional Govern
ment, informed the Queen that she could snrrender under protest and
her case would ho considered later at Washington. llelieving that,
nuder the cirCUlllstaLces, suulIlissioll was a duty, amI tha.t her case
would be fairly cOTltiidered by the President of tho Uuited States, tho
(~lleeTl finally yielded and sent to the Provisional Government the
paper,. which reads:

I, LiliuokliJaui , by tho grace of God and under the cOTl8t,itution of the Hawaiian
Kingdom, Quocn, 110 horeby Rolemnly protest 3g:~i1l8t any and all acts douo agllinst.
lllj'sclf and the constitutional Go\'crumcnt of tho Hawaiian Kingdom by certain
persons claiming to ha.vo ostablished 1\ Provisional Government of and for thi.s
:Kingl1om.

That I yield to the superior force of tho United Sta,tC8 of America, whose miuister
plellipotentinr,r, his excellency John L. StcyeDR, has caused United Stat-es troollS to
be l:111dcd at Honolulu and declared that he would support the ProYisional Govern
mont.

Now, to n.void any collision of armod forces and porh3p13 the JUl;S of lifo, I do,
under this protest/ rmd impelled by said force, yield my :lut,hority uutil such time tJ.s
the Government o' the United States sImI!, upou tbe faete being preaente(l to it, undo
thollction of i.ts repl'csclltative and reinstate 100 aud tho Iluthority which I claim 306
the constitutiona.l sovereign of' the H!~waiia.n hlnnds.

Wheu this paper wa;; prepared at tbe conclusion of tbe eonferenee,
and signed by the Queen a.nd her ministers, a. number of persons,
including oue 01' morc repl'cscutn.tives of the Provisiollal Government,
who were still present and understood its content::;, by their silence, at
least, acquiesced in its statements, a.nd, when it was carried to Presi
dent Dole, he indorsed upon it, H Received from the ha.nds of the late
cabinet this 17tb dn,y of January, 1893," without challenging tbo trntb
of allY of it~ assertions. Tmleed, it was not cla.imed on the 17th da.y of
Jaullary, or for some time thereafter, by &I1Y of the designated officers
of the Provisional Government or any annexationist that the Queen
sUITClldcl'cc1 otlief\\.,-isc than as stated in ]lCr protest.

In his dispatch to Mr. Fostcr of Jannary 18, describing the so·called
revolntion, Mr. Stevens says:

'1'110 COllnnit,teo of pll hUe safd,)' forth wi th took possession of the Government build·
iug, llrchh'cs l a.nd tre:l."ury, :lnd installed the Provisional Goverument nt the hoad of
the respective dep:~l"tllleuti8. This being an accoUlplisht-'A fact, I promptly recognized
the Provisional Government as the de facto goverllUlent of tho Hawaiian Islands.

In Secl'cLaryFoster's communication of February 15 to the President,
laying before him the treaty of annexation, with the view to obtaining
the advice and consent of the Senate thereto, lie says:

At the timo the Provision:~lGovomment took possession of tho Government uuild
ing no troops or ol1icers of tho United States were present or took I~UY part wha.tover
in the proceedings. Xo public recognition was flCoorded to the Provisional Govern4
lJleut by the United States minister until afoor tbe Qucon's abdication, ::lnd when
they were ill effectiYe possession of the Government building, tho n,rchives, the
t,rcasury, the barraoh, the police station) and all the potential machinery of the
Go,·ernment.

Similar In.ugu3ge is found in au officiallotter addressed to Secretary
Foster 01L Febru,t.l'y 3 by the special commissioners sent to Washing·
toll by tlle Provisional Government to negotiate a treaty of annexa
tion.

'l'hese statement,s are utterly at variance with the ovidence, doon
melltary :tllc.1 ora], contained in 1\'11'. Blouut's reports. They are contra
dicted by declarations and Jetters of President Dole a.nd other annexa.
tionists and by Mr. Stevens's own verbal atlluissions to .Mr. Blount.
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The Provi ioual Governmeut was "ecoguized wheu it had lilLIe otber
tuau :.1, paper existence, aud when tbe legitimate government was in
full po se' ion and control of tl,e palace, the barracks, alld the police
station. Mr. Stevens's weJI-knowu hostility and We threatening pres
euce of tbe force lalll1ed from the Boslon was all tl'at could theu have
excited serious apprebension iu the minds of the Queen, her ollieers,
and loyal Sn pportc,·s.

H is fair to say that Secretary l"oster's statements were based upon
iufonnation which he had received from Mr. Stevens and tbe special
commissioners, bllt I am unable to see that they were deceived. Tbe
troops were landed, not to protect American life and property, but to
aid in overtbrowing the existing' government. 1.'heir very presenco
implied coercive measures against it.

In a statemeut given to Mr. Blount, by AdmiJ:a1 Skerrett, tbe ranking
naval officer at Honolnln, he sa,ys:

If the troops wore lauded simply to protect Amorican citi7.eos and interests, they
wore badJ)' stationel! in Arion lIa,lI, Lut if the intention WI\S to a.id 'the Provisional
Go'"erumcut tlley were wisely lItatiol.lod.

Thjs hall was so situated that tbe troops in it easily commanded
tbe Govcl'lIJlleut hllilding, aud tile procla,lUation was reat! uuder tIle
,protection of Americ:tll 1;11118. ..At r"u ca.dy stage of the movement, if
not at tlie beginning, ~fl'. Stevens promised the anllexaliouists thflrt
as soon as they obt"ined possessioll of the Goverumellt buildilll: and
tbere read a procln,lIIatioll of tbe cbal'aeter above referred to, 1'0 woulll
at once recognize thom as a dej(tclO I:overnment, alld support tbem by
landing a force fi'olll our wa.r ~ltiJl Lhcu ill tIle harbor, and he kept tba.t
promise. 'flJis assurallce was the inspiration of the movement, alld
without it the :tnuexatiouists would not have exposed themselves to
tbe eousequenees of failure. They relied upon no milital'y force of tbeil'
own, for tbey had none 1I'0rthy of the name. The Proyjsional Govel'll
ment was established by the action of the Arnel'icr," minister "lid tIle
presence of the troops Ir"'ded from tbe Boslon, and its eOlltillued exist
ence is dne to the belief of the Hawaiians that if tbey lUade an eftort
to overthrow it, tbey would eucoullter tbe armed forces of the United
States.

'fbe earnest appeals to the American ntinister for militaryproteetioll
by the officers of that GoveI'nment, after it had been recognized, sbow
tbe utter absllrdity of the claim that it was established by a successfnl
revolution oftbe people of the Islallc1s. Tbose appeals were a collfcssion
b~' the men wbo made tbem of tbeir weakness a",l timidity. Conrageons
men, conscious of their stl'ength :tnd tbe jnstiee of tbeir cause, do not
thus act. 1t is not uow claimed tbat a maJority of tbe peopl.e, 1",villg
the rigbt to vote under the coustitntion of 1887, ever favored tbe exist
ingautbority or annexation to this or any other country. Tbeyearnestly
desire tbat tbe governmellt of tbeir choice shall be restored aUlI its
independence respected.

Mr. Blount states tbat while at Honolulu be did not meet a sinl:lo
annexationist who expressed willing-ness to submit the question to a,
vote of tbe people, nor did lie talk with olle on tbat subject who did uot
insist that if the Islauds wore annexed stdl'r<lg~ should be so restricted
as to give complete control to foreigners or whites. Ucpresentath'e
annexatiowsts have repeatedly made sinillar statemeuts to the nnde,'
signed.

Tile Government of Hawaii surrendered its authority under a threat
of Will', until sneh time ollly as tbe Govel'llrnent of the Ullited States,
upon the facts being presented to it, shoulu I'eiustate the CQllstitutional
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Isovereign, and tbe Provisional Go\rernment was crea.ted "to exist until
Iterms of union with the Uuited States of America have heen negotiated
. and agreed upon." A careful consideration of the facts will, I think,

COIlvince you that the treaty which was withdrawn from the Senate for
further consideration should not be rcsul}lllitted fol' its aetion thereon.

Shonld uot the great wrong done to a feeble but independeut State
'by au abuse of the authority of the United States be undone by restor·
ing the legitimate government' Anything short of that will not, I
respectfully snbmit satisfy the demands of justice.

Oan the United States consistently insist that other nations shall
respect the independence of Hawtlii while not respecting it themselves'
Our Government was the first to recognize the independence of the
Islands and it should be the last to acquire severeignty over them by
force and fraud.

I{espeetfully submitted.

[ConDdential.)

Mr. G,·es1"",. to 11[1". Willis.

No.4.] DEPAltnIEN1' OF STATE,
Washington, October 18,1893.

SIR: Supplementing the general instructions which yon have received
with regard to your official duties, it is necessary to commuuicate to
you, in confidence, special instructions for your guid::tnce in so far as
concerns the relation of the Goverument of the United States towards
the de facto Government of the Hawaiian Islands.

'.rhe President deemed it his duty to with(lraw from the Senate the
treaty of annexation which has been signed by the Secretary of Staoo
and the agents of the Provisional Government, and to dispateh a trusted
representative to Hawaii to impartially investigate tue causes of the
so-called revolution and ascertaiu and report ti,e true sitlmtion in tlJose
Islands. This information was needed the better to enable the Presi·
dent to discharge a delicate and important public duty. ,_

The instruetiuns given to MI'. Blonnt, of which you are ftirnished \vjth
a copy, point out a line of condnet to be observed by him in his official
and personal relations on the Islands, by which you will be gnided so
far as they are applicable and not inconsistent with wbat is herein
contained.

It remains to acquaint you with the President's conclusi.OllS upon the
facts embodiecl in :l\1I'. lilount's reports and to direct YOllr course in
accordance therewith.

'11he Provi!?tiollal Government was not established by t.he Hawaiian
people, or with their C0118cnt or acquiescence, lior has it since existsd.
with their consent. The Queen refused to surrender her powers to the
Prov-isional Government uutil convinced that f he minister of the United
~tates had recognized it as the dc facto authority, and would snpport
and defend it with the military force of the United States, aud that
resistance would precipitate a bloody couflict with that force. She was

• advised and assnred by her ministers and by leaders of the move·
ment for the overthrow of bel' government, that if she surrendered
under protest her case would afterwards he fairly considered by the
President of the United States. 'I'he Queen finally wisely yielded to
the armed forces of the United States then qllartered iu Honolnlu,
relying upon the good faith and houor of the Presideut, when informcd
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W. Q. GRESnUI.

of what had occHrred, to ulldo the action of tho minifitel' Blld reinstate
her and the authority which sl.e claimed as t1w COllsl"tlltional sovereign
of the Hawaiian Tslamis.

After a patient examination of Mr. Blonnt's'reports thePresidentis
satisfied that the movement against the (~ueelJ, if not instigated, was
eneonmged and snpported by the representative of this Governlllent
at Honolulu; tbat tic promised ill advance to aid. her enemies in an
eflort to overthrow the Hawaiia.n Government and set up by force a
new government in its place; and that he kept this prolllise by caus·
ing a detachment of troops to be landed from the Boston on the 16th
of Ja.nuary, and by recogni1.ing the Provisional Government the next
day when it was too feeble to defend itself and the constitutional gov
ernment was able to snccessfnlly maintnin its anUJOrity a.gaillst allY
threatening force other than that of the United St,at.es already Jande'!.

The President l",s therefore determined th"t he will 1I0t send back
to the Senate for its action U,e"eon the treaty whicu he withdrew from
that hody lor fnrther eonsidemtion on the Vth day of March last.

On your arrival at Honolulu you will take ndvantage of an early
opportunity to ill form the Queen of this determination, making known
to her the President's sillccre regret that the reprehensible conduct of
tile American millister and tho uuantilorizctl presence on laud of a mili·
tnry force of the United States ouliged her to surrender her sovereiguty,
for the time beiug, alld rely on the justice o[ this Government to nlldo
the fin,grant wrollg.

You will, however, at the ~ame time iuform the Queen that, when
reinstated, the Prc~ident expe<'t8 that she will pursue a magnanimons
course by granting full amnesty to all who participated iu the 1II0V(.'·

ment against her, including persons who arc, or have becll, oflicin,lIy or
otllQrwise, coun ~cted with the Provision ttl Uoverumcnt, depriving them
of no right or privilege which they enjoyed h('fore the so·called revolu
tion. All obligatiolls created by tlle Provisioual Government in dne
course of administration should be assnmed.

Having secureu. the Queen's agreemcllt t.o pursue this wise nnd
Illunalle policy, which it is believed yon will speedily obta,;u, yon will
then advise the executive of the Provisionl,l Govel'nment and lJis ll1ini~

ters of the President's determination of the question which t.hei., aetion
and that of the Qneen devolved nllon him, and tl",t they arc expected
to promptly relinquisll to her her const.it.utiollal autl.ority.

Should the Qucen decline to pursue the liberal cOlll'se snggested, or
should the Provisional Govel'lIment refuse to abide uy the President's
decision, you will report the facts and a.wait further directions.

In carryillg ont these gene",,1 illstrnetiolls you will be guided largely
by YOllr own good jUdgment ill tlealing with the delicate situation.

I am, sir, your ouedicut Servant,

lIfr. Gresham to lIfr. Willis.

(TologrtUll !lont 1111'img]1 tlillilaich llgt'l\~ nt Sun Fl'Bllcleco.)

DEPARTMENT OF STATE,
Was/lcington, Notember 24,1893.

The brevity and nncertaiuty of your teleg""ms are embarrassing.
Yon will insist upon amncHt;y :ttld recognition of obligatiolls of the
Provisional Government; as essential conditions of restoration. All
interests will be promoted hy Pl'Olllpt action.

•
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countries, only in the case of business and production secrets and in
the case of the employment of forbidden methods (bribery, theft,
fraud, etc.) to obtain such information. The category of business and
production secrets naturally includes the official economic plans, in so
far as they have not been made public, but not individual reports con-
cerning the production conditions and the general conditions of indi-
vidual enterprises.

"The Union of Soviet Socialist Republics has also no reason to com-
plicate or hinder the critical examination of its economic organization.
It naturally follows from this that every one has the right to talk about
economic matters or to receive information about such matters in the
Union, in so far as the information for which he has asked or which has
been imparted to him is not such as may not, on the basis of special
regulations issued by responsible officials or by the appropriate state
enterprises, be made known to outsiders. (This principle applies, pri
marily to information concerning economic trends and tendencies.

711.61/343%

The Soviet ComMi88ar for Foreign Affair8 (Litvinov) to
President Roo8eVelt

WASHINGTON, November 16, 1933.
My DEAR MR. PRESIDENT: Following our conversations I have the

honor to inform you that the Government of the Union of Soviet
Socialist Republics agrees that, preparatory to a final settlement of
the claims and counter claims between the Governments of the Union
of Soviet Socialist Republics and the United States of America and
the claims of their nationals, the Government of the Union of Soviet
Socialist Republics will not take any steps to enforce any decisions of
courts or initiate any new litigations for the amounts admitted to be
due or that may be found to be due it as the successor of prior Govern-
ments of Russia, or otherwise, from American nationals, including
corporations, companies, partnerships, or associations, and also the
claim against the United States of the Russian Volunteer Fleet, now in
litigation in the United States Court of Claims, and will not object
to such amounts being assigned and does hereby release and assign
all such amounts to the Government of the United States, the Govern-
ment of the Union of Soviet Socialist Republics to be duly notified in
each case of any amount realized by the Government of the United
States from such release and assignment.

The Government of the Union of Soviet Socialist Republics further
agrees, preparatory to the settlement referred to above not to make any
claim with respect to:

(a) judgments rendered or that may be rendered by American
courts in so far as they relate to property, or rights, or inter-
ests therein, in which the Union of Soviet Socialist Re.
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countries, only in the case of business and production secrets and in
the case of the employment of forbidden methods (bribery, theft,
fraud, etc.) to obtain such information. The category of business and
production secrets naturally includes the official economic plans, in so
far as they have not been made public, but not individual reports con
cerning the production conditions and the general conditions of indi
vidual enterprises.

"The Union of Soviet Socialist Republics has also no reason to com
plicate or hinder the critical examination of its economic organization.
It naturally follows from this that every one has the right to talk about
economic matters or to receive information about such matters in the
Union, in so far as the information for which he has asked or which has
been imparted to him is not such as may not, on the basis of special
regulations issued by responsible officials or by the a}?propriate state
enterprises, be made known to outsiders. (This prinCIple applieS' pri
marily to information concerning economic trends and tendencies.) " .

711.61/343%

The Soviet Oommissar lor Foreign Affairs (Litvinov) to
President Roosevelt

WASHINGTON, November .16,.1933.
My DEAR MR. PRESIDENT: Following our conversations I have the

honor to inform you that the Government of the Union of Soviet
Socialist Republics agrees that, preparatory to a final settlement of
the claims and counter claims between the Governments of the Union
of Soviet Socialist Republics and the United States of America and
the claims of their nationals, the Government of the Union of Soviet
Socialist Republics will not take any steps to enforce any decisions of
courts or initiate any new litigations for the amounts admitted to be
due or that may be found to be due it as the successor of prior Govern
ments of Russia, or otherwise, from American nationals, including
corporations, companies, partnerships, or associations, and also the
claim against the United States of the Russian Volunteer Fleet, now in
litigation in the United States Court of Claims, and will not object
to such amounts being assigned and does. hereby release and assign
all such amounts to the Government of the United States,the Govern
ment of the Union of Soviet Socialist Republics to be duly notified in
each case of any amount realized by the Government of the United
States from such release and assignment.

The Government of the Union of Soviet Socialist Republics further
agrees, preparatory to the settlement referred to above not to make any
claim with respect to:

(a) judgments rendered or that may be rendered by American
courts in so far as they relate to 'property, or rights, or inter
ests therein, in which the Umon of Soviet Socialist Re·
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publics or its nationals may have had or may claim to have
an interest; or,

(b) acts done or settlements made by or with the Government
of the United States, or public officials in the United States,
or its nationals, relating to property, credits, or obligations

of any Government of Russia or nationals thereof.

I am [etc.]. Mxim LrrviNor

711.61/343%

President Roosevelt to the Soviet Commissar for Foreign Affairs

(Litvinov)

WASHINGTON, November 16, 1933.

My DEAR MR. LrrvIiqov: I am happy to acknowledge the receipt of

your letter of November 16,1933, in which you state that:

[Here follows quotation of statement made by Mr. Litvinov in his

note printed 8upra.]
I am glad to have these undertakings by your Government and I

shall be pleased to notify your Govermnent in each case of any amount

realized by the Government of the United States from the release and

assignment to it of the amounts admitted to be due, or that may be

found, to be due, the Government of the Union of Soviet Socialist

Republics, and of 'the amount that may be found to be due on the claim
of the Russian Volunteer Fleet.

I am [etc.] FRANIN D. ROosEvELT

7il.61/343T

The Soviet Commissar for Foreign Affairs (Litvinov) to
President Roosevelt

WASHINGTON, November 16, 1938.
My DEAR, MR. PPXSIDENT: I have the honor to inform you that, fol.

lowing our conversations and following my examination of certain
documents of the years 1918 to 1921 relating to the attitude of the

American Government toward the expedition into Siberia, the opera-
tions there of foreign military forces and the inviolability of the
territory of the Union of Soviet Socialist Republics, the Government
of the Union of Soviet Socialist Republics agrees that it will waive any
and all claims of whatsoever character arising out of activities of
military forces of the United States in Siberia, or assistance to mili-

tary forces in Siberia subsequent to January i, 1918, and that such
claims shall be regarded as finally settled and disposed of by this
agreement.

I am [etc.] MAxim LiTvor
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publics or its nationals may have had or may c1~im to have
an interest; or, . . .:.

(b) acts done or settlements made by ~r w~th the ~overnment
of the United States, or public offiCIals In tp.e Umte4Stl:~tes,
or its nationals, relatin.gto p!operty, ~redIts, or oblIgations
of any Government of RUSSIa or natIOnals thereof. ,

I am [etc.]. M4XIH Lr.rv1NOFF

711.61/343%

President Roosevelt to the Soviet O~mmissar for Foreign Altair8
(LitJJtVnov) .

WASHINGTON,NoV'ember 16,1933.

My DEAR MR. LITVINOV: I am happy to acknowledge the receipt of
your letter of November 16,1933, in which you state that:

[Here follows quotation of statement made by Mr. Litvinov in his
note printed supra.]

I am glad to have these undertakings by your Government and I
shall bepleased to notify your Government in each case of any amount
reaiized by the Government of the United States from the release and
assignriient to it of tue amounts admitted to be due, or that may be
foUnd:' to be due, the Government of the Union of Soviet Socialist
Republics, and ofthe amount that may be found to be due on the claim
of the Russian Volunteer Fleet.

I am [etc.] FRANKLIN D. ROOSEVELT

111.61/343%

The Soviet Oommis8ar for Foreign Affair8 (Litvinov) to
President Roosevelt '

WASmNGTON, November 16, 1933.

My DEARMR~ PRESIDENT: I have.the honor to inform you that, fol·
lowing our conversatIonS and following my examination of certain
documents of the years i918 to 1921· relating to the attitude of the
American Government toward the expedition into Siberia, the opera
tions there of foreign military forces and the inviolability of the
territory of the Union of Soviet Socialist Republics, the Government
of the Union of Soviet Socialist Republics agrees that it will waive any
and all claims of whatsoever character arising out of activities of
military forces of the United States in Siberia, or assistance to mili
tary forces in Siberia subsequent to January i, 1918, and that such
claims shall be regarded as finally settled and disposed of by this
agreement.
. I am [etc.] Mum: LITVINOFl!'
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HOUSE OF REPRESENTATIVES K I
TWENTY-SIXTH LEGISLATURE, 2011 IN . 107
STATE OF HAWAII

HOUSE CONCURRENT
RESOLUTION

ESTABLISHING A JOINT LEGISLATIVE INVESTIGATING COMMITTEE TO
INVESTIGATE THE STATUS OF TWO EXECUTIVE AGREEMENTS ENTERED
INTO IN 1893 BETWEEN UNITED STATES PRESIDENT GROVER
CLEVELAND AND QUEEN LILI’UOKALANI OF THE HAWAIIAN KINGDOM,
CALLED THE LILI’UOKALANI ASSIGNMENT AND THE AGREEMENT OF
RESTORATION.

1 WHEREAS, on December 19, 1842, United States President John
2 Tyler recognized the Hawaiian Kingdom as an independent and
3 sovereign State, extended full and complete diplomatic
4 recognition to the Hawaiian Government, and entered into
5 treaties and conventions with the Hawaiian government in 1849,
6 1875, and 1887; and
7
8 WHEREAS, on January 14, 1893, John L. Stevens (hereinafter
9 referred to as the “United States minister”), the United States

10 minister plenipotentiary assigned to the Hawaiian Kingdom
11 government, conspired with a small group of insurgents of
12 diverse nationalities to overthrow the Hawaiian Kingdom
13 government; and
14
15 WHEREAS, in pursuance of the conspiracy, the United States
16 Minister and naval representatives of the United States caused
17 armed naval forces to invade the Hawaiian Kingdom on January 16,
18 1893, and to position themselves near government buildings and
19~ Iolani Palace in order to provide protection to the insurgents;
20 and
21
22 WHEREAS, on the afternoon of January 17, 1893, this small
23 group of insurgents declared themselves to be a Provisional
24 Government; and
25
26 WHEREAS, the United States minister thereupon extended
27 diplomatic recognition to the insurgents in violation of

HCR LRB 11-1793.doc
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1 treaties between the United States and the Hawaiian Kingdom and
2 in violation of international law; and
3
4 WHEREAS, because th& police force was unable to apprehend
S the insurgents for violating the law of treason without the risk
6 of bloodshed between the police and the United States troops,
7 Queen Lili’uokalani issued the following protest temporarily,
8 conditionally yielding her executive power to the United States
9 government:

10
11 “I Liliuokalani, by the Grace of God and under
12 the Constitution of the Hawaiian Kingdom, Queen, do
13 hereby solemnly protest against any and all acts done
14 against myself and the Constitutional Government of
15 the Hawaiian Kingdom by certain persons claiming to
16 have established a Provisional Government of and for
17 this Kingdom.
18
19 That I yield to the superior force of the United
20 States of America whose Minister Plenipotentiary, His
21 Excellency John L. Stevens, has caused United States
22 troops to be landed at Honolulu and declared that he
23 would support the Provisional Government.
24
25 Now to avoid any collision of armed forces, and
26 perhaps the loss of life, I do this under protest and
27 impelled by said force yield my authority until such
28 time as the Government of the United States shall,
29 upon facts being presented to it, undo the action of
30 its representatives and reinstate me in the authority
31 which I claim as the Constitutional Sovereign of the
32 Hawaiian Islands.
33
34 Done at Honolulu this 17th day of January, A.D.
35 1893”; and
36
37 WHEREAS, under Article 31 of the Constitution of the
38 Kingdom of Hawaii, as the constitutional monarch of the
39 Hawaiian islands, the Queen was vested with the executive
40 power to faithfully execute and administer Hawaiian law:
41 “To the King belongs the Executive power”; and
42
43 WHEREAS, on March 9, 1893, President Grover Cleveland
44 accepted the temporary and conditional assignment of executive
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1 power from the Queen and investigated the circumstanbes of the
2 overthrow of the Hawaiian Kingdom government; and
3
4 WHEREAS, on October 18, 1893, the investigation concluded
5 that the United States violated international law and the
6 Hawaiian Kingdom government must be restored to its status
7 before the landing of United States troops; and
8
9 WHEREAS, negotiations for settlement and restoration took

10 place between Queen LiliTuokalani and United States minister
11 plenipotentiary, Albert Willis, between November 13, 1893, and
12 December 18, 1893, at the United States Embassy in Honolulu; and
13
14 WHEREAS, a settlement was reached on December 18, 1893,
15 whereby Queen LiliTuokalani signed the following declaration
16 that was dispatched to the United States State Department by the
17 United States minister on December 20, 1893:
18
19 “I, Liliuokalani, in recognition of the high
20 sense of justice which has actuated the President of
21 the United States, and desiring to put aside all
22 feelings of personal hatred or revenge and to do what
23 is best for all the people of these Islands, both
24 native and foreign born, do hereby and herein solemnly
25 declare and pledge myself that, if reinstated as the
26 constitutional sovereign of the Hawaiian Islands, that
27 I will immediately proclaim and declare,
28 unconditionally and without reservation, to every
29 person who directly or indirectly participated in the
30 revolution of January 17, 1893, a full pardon and
31 amnesty for their offenses, with restoration of all
32 rights, privileges, and immunities under the
33 constitution and the laws which have been made in
34 pursuance thereof, and that I will forbid and prevent
35 the adoption of any measures of proscription or
36 punishment for what has been done in the past by those
37 setting up or supporting the Provisional Government.
38
39 I further solemnly agree to accept the
40 restoration under the constitution existing at the
41 time of said revolution and that I will abide by and
42 fully execute that constitution with all the
43 guaranties as to person and property therein
44 contained.
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1
2 I furthermore solemnly pledge myself and my
3 Government, if restored, to assume all the obligations
4 created by the Provisional Government, in the proper
5 course of administration, including all expenditures
6 for military or police services, it being my purpose,
7 if restored, to assume the Government precisely as it
8 existed on the day when it was unlawfully overthrown.
9

10 Witness my hand this 18th of December, 1893”; and
11
12 WHEREAS, there exist two agreements:
13
14 (1) The Lili’uokalani Assignment, whereby President Grover
15 Cleveland accepted the obligation of administering
16 Hawaiian Law in an assignment of executive power; and
17
18 (2) The Agreement of Restoration, whereby the Queen agreed
19 to grant amnesty after return of executive power and
20 restoration of the government; and
21
22 WHEREAS, President Cleveland and his successors in office
23 have violated these agreements by not administering Hawaiian
24 Kingdom Law and not restoring the Hawaiian Kingdom government;
25 and
26
27 WHEREAS, for the past one hundred eighteen years the Office
28 of President has retained the temporary and conditional
29 assignment of Hawaiian executive power from the Queen; and
30
31 WHEREAS, these agreements are called sole executive
32 agreements under United States constitutional law and the •basis
33 of a federal lawsuit in Washington, D.C., filed by Dr. David
34 Keanu Sai against President Barack Obama, Secretary of State
35 Hillary Clinton, Secretary of Defense Robert Gates, Admiral
36 Robert Willard, and Governor Linda Lingle (case no. 1:10-CV-
37 00899CKK) on June 1, 2010; and
38
39 WHEREAS, on November 13, 2010, the Association of Hawaiian
40 Civic Clubs at its 51st Convention at Keauhou, Island of Hawaii,

• 41 unanimously passed Resolution No. 10-15, “Acknowledging Queen
42 LiliTuokalani’s Agreements with President Grover Cleveland to
43 Execute Hawaiian Law and to Restore the Hawaiian Government”;
44 and
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1
2 WHEREAS, under the Supremacy Clause of the United States
3 Constitution, “all Treaties made, or which shall be made, under
4 the Authority of the United States, shall be the supreme Law of
5 the Land; and the Judges in every State shall be bound thereby,
6 any Thing in the Constitution or Laws of any State to the
7 contrary notwithstanding”; and
8
9 WHEREAS, the United States Supreme Court declared in United

10 States v. Belmont, 301 U.S. 324 (1937), that executive
11 agreements arising out of the President’s sole authority over
12 foreign relations does not require ratification by the Senate or
13 the approval of Congress, and has the force and effect of a
14 treaty; and
15
16 WHEREAS, statutes enacted by the Legislature of the State
17 of Hawaii that conflict with valid executive agreements would be
18 considered void under the Supremacy Clause; and
19
20 WHEREAS, a joint legislative investigating committee would
21 settle the issue of whether certain statutes enacted by the
22 Hawaii State Legislature violate the United States Constitution;
23 and
24
25 WHEREAS, section 21—3, Hawaii Revised Statutes, authorizes
26 the establishment of a legislative investigating committee by
27 resolution, and Rule 14 of the Rules of the House of
28 Representatives and Rule 14(3) of the Rules of the Senate allow
29 for the establishment of special committees; now, therefore,
30
31 BE IT RESOLVED by the House of Representatives of the
32 Twenty—sixth Legislature of the State of Hawaii, Regular Session
33 of 2011, the Senate concurring, that:
34
35 (1) The Legislature hereby establishes a joint legislative
36 investigating committee to investigate the status of
37 two executive agreements entered into between
38 President Grover Cleveland of the United States and
39 Queen Lili’uokalani of the Hawaiian Kingdom in 1893,
40 called the Lili’uokalani Assignment and the Agreement
41 of Restoration;
42
43 (2) The purpose and duties of the joint investigating
44 committee shall be to inquire into the status of the
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1 executive agreements by holding meetings and hearings
2 as necessary, receiving all information from the
3 inquiry, and submitting a final report to the
4 Legislature;
S
6 (3) The joint investigating committee shall have every
7 power and function allowed to an investigating
8 committee under the law, including without limitation
9 the power to:

10
11 (A) Adopt rules for the conduct of its proceedings;
12
13 (B) Issue subpoenas requiring the attendance and
14 testimony of the witnesses and subpoenas duces
15 tecum requiring the production of books,
16 documents, records, papers, or other evidence in
17 any matter pending before the joint investigating
18 committee;
19
20 (C) Hold hearings appropriate for the performance of
21 its duties, at times and places as the joint
22 investigating committee determines;
23
24 (D) Administer oaths and affirmations to witnesses at
25 hearings of the joint investigating committee;
26
27 (E) Report or certify instances of contempt as
28 provided in section 21—14, Hawaii Revised
29 Statutes;
30
31 (F) Determine the means by which a record shall be
32 made of its proceedings in which testimony or
33 other evidence is demanded or adduced;
34
35 (G) Provide for the submission, by a witness’s own
36 counsel and counsel for another individual or
37 entity about whom the witness has devoted
38 substantial or important portions of the
39 witness’s testimony, of written questions to be
40 asked of the witness by the chair; and
41
42 (H) Exercise all other powers specified under chapter
43 21, Hawaii Revised Statutes, with respect to a
44 joint investigating committee; and
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1
2 BE IT FURTHER RESOLVED that the joint investigating
3 committee shall consist of the following ten members:
4
5 (1) The Chairperson of the House Committee on Finance;
6
7 (2) The Chairperson of the House Committee on Water, Land,
S and Ocean Resources;
9

10 (3) The Chairperson of the House Committee on Hawaiian
11 Affairs;
12
13 (4) One member of the majority leadership from the House
14 of Representatives who shall be appointed by the
15 Speaker of the House of Representatives;
16
17 (5) One member of the minority leadership from the House
18 of Representatives who shall be appointed by the House
19 Minority Leader;
20
21 (6) The Chairperson of the Senate Ways and Means
22 Committee;
23
24 (7) The Chairperson of the Senate Committee on Water,
25 Land, and Agriculture;
26
27 (8) The Chairperson of the Senate Hawaiian Affairs
28 Committee;
29
30 (9) One member of the majority leadership from the Senate
31 who shall be appointed by the President of the Senate;
32 and
33
34 (10) One member of the minority leadership from the Senate
35 who shall be appointed by the Senate Minority Leader;
36 and
37
38 BE IT FURTHER RESOLVED that the joint investigating
39 committee shall submit its findings and recommendations to the
40 Legislature no later than twenty days prior to the convening of
41 the Regular Session of 2012 and shall dissolve upon submission
42 of its report; and
43
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1 BE IT FURTHER RESOLVED that certified copies of this
2 Concurrent Resolution be transmitted to the President of the
3 United States, members of Hawaii’s congressional delegation, the
4 Governor, the President of the Hawaii State Senate, the Speaker
5 of the Hawaii State House of Representatives, the Director of
6 Finance, the Attorney General, and the Auditor.

OFFERED BY: ___________________

I~AR1i2t~
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

WELLS FARGO BANK, N.A. AS TRUSTEE 
FOR THE CERTIFICATE HOLDERS OF BANC 
OF AMERICA ALTERNATIVE LOAN TRUST 
2005-10, MORTGAGE PASSTHROUGH 
CERTIFICATES, SERIES 2005-10, 
 
                    Plaintiff, 
                     
 vs. 
 
HOLLY MARIE CRANE, and JOHN AND 
MARY DOES 1-10, 
                                                                        
                    Defendants. 
 
_________________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0389 
 
NOTICE OF HEARING MOTION 
 
 
 

  

 
 

NOTICE OF HEARING MOTION 
 

 
NOTICE IS HEREBY GIVEN that Defendant’s Motion to Dismiss Complaint, 

shall come on for hearing before the Honorable Presiding Judge of the above-entitled Court, in 

his/her courtroom at _______________________________________, Courtroom _______, Hilo, 

Hawai’i, on __________________________________ or as soon thereafter as Defendant can be 

heard. 

Dated: Honolulu, Hawai’i, December 22, 2011. 

 

 

 

 

       ________________________________ 
        Keoni K. Agard 

Dexter K. Kaiama 
Attorneys for Defendant 
Harris Bright 
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CERTIFICATE OF SERVICE 
 

 
 The undersigned hereby certify that the foregoing document were duly served upon the 

following by mailing a copy of same via hand delivery or U.S. Postal Service, postage prepaid or 

electronic delivery to the last known address to:  

   RCO HAWAII, LLLC 
   CHARLES R. PRATHER. ESQ. 
   900 Fort Street Mall, Suite 800 
   Honolulu, HI 96813 
 
   Attorneys for Plaintiff 

DEUTSCHE BANK TRUST COMPANY AMERICAS 
 
 

Dated: Honolulu, Hawai‘i, December 22, 2011.  

 

 

 

 

       _____________________________ 
        Keoni K. Agard 

Dexter K. Kaiama 
Attorneys for Defendant 
Harris Bright 
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The Office of the ProsecutorI"ternational
Criminal
Court

Cour
Pe"ale If/\T7\~
_I_"_t_e_r_"_a_t_iO_"_a_le ~~~ ,;;Le;.;B;;;u;,;;,rea;,;;u~d;;.u ;.,;Pr;;,;oc;,;,;ure,;;,;;;,ur

~~...j!

Our reference: OTP-CR-63/13

The Hague, 4 March 2013

Dear Sir, Madam

The Office of the Prosecutor of the International Criminal Court acknowledges receipt of your
documents/letter.

This communication has been duly entered in the Communications Register of the Office. We
will give consideration to this communication, as appropriate, in accordance with the provisions of
the Rome Statute of the International Criminal Court.

As soon as a decision is reached, we will inform you, in writing, and provide you with
reasons for this decision.

Yours sincerely,

M.P. Dillon
Head of Information & Evidence Unit

Office of The Prosecutor

Dexter K. Kaiama
Law Office of Dexter K. Kaiama
111 Hekili Street, Suite A 1607
Kailua, Hawai'i 96734

Post Office Box 19519, 2500 CM The Hague, The Netherlands
Boite postale 19519, 2500 CM La Haye, Pays Bas

Telephone I Telephone: + 31 705158515' Facsimile I Telecopie: + 31 705158555' http://www.icc-cpi.int



Cour
Penale l~~1
Internationale ~ ~

---------~ If
International ~~~
Criminal
Court

Notre reference: OTP-CR-63/13

/'

Madame, Monsieur,

La Haye, le 4 mars 2013

Le Bureau du Procureur

The Office of the Prosecutor

Le Bureau du Procureur de la Cour penale internationale accuse reception de vos documents /
de votre lettre.

Les informations y figurant ont ete inscrites comme il se doit au registre des communications
du Bureau et recevront toute l'attention voulue, conformement aux dispositions du Statut de Rome
de la Cour penale internationale.

Nous ne manquerons pas de vous communiquer par ecrit la decision qui aura ete prise ace
sujet, ainsi que les motivations qui la justifient.

Veuillez agreer, Madame, Monsieur, l'assurance de notre consideration distinguee.

. (',' l

~1)1:.--_

M.P. Dillon
Chef de l'Unite des informations et des elements de preuve
Bureau du Procureur

Dexter K. Kaiama
Law Office of Dexter K. Kaiama
111 Hekili Street, Suite A 1607
Kailua, Hawai'i 96734

Post Office Box 19519, 2500 CM The Hague, The Netherlands
Boite postaIe 19519, 2500 CM La Haye, Pays Bas

Telephone I Telephone: + 31705158515' Facsimile I Telecopie: + 31 705158555' http://www.icc-cpi.int
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LAW OFFICE OF 
DEXTER K. KAIAMA 
111 Hekili Street, Suite A1607    Tel. No. (808) 284-5675 
Kailua, Hawai’i   96734 
	  

April 10, 2013 
 
 
 
FedEx Delivered 
 
Lieutenant Patrick Kawai 
Department of Public Safety 
Sheriff Division, Hawai‘i Section 
1420 Kilauea Avenue #7 
Hilo, HI 96720 
 
 
Re:  Complaint for the Commission of Felonies under Title 18 U.S.C. §2441, 

§1512(c)(2) and §372 respectively 
 
 
Dear Lieutenant Kawai: 
 
This communication and complaint is provided to the Sheriff Division, Hawai‘i Section, 
regarding the commission of war crimes/felonies by certain State of Hawai‘i Judges on 
the Island of Hawai‘i in violation of 18 U.S.C. §2441 of the War Crimes Act by depriving 
my clients of a fair and regular trial by a court that is not properly constituted pursuant to 
the 1907 Hague Convention, IV, and the 1949 Geneva Convention, IV. 18 U.S.C. §2441 
provides:   

 
(a) Whoever, whether inside or outside the United States, 
commits a war crime, in any of the circumstances described 
in subsection (b), shall be fined under this title or 
imprisoned for life or any term of years, or both, and if 
death results to the victim, shall also be subject to the death 
penalty. 
 
(b) The circumstances referred to in subsection (a) are that 
the person committing such war crime or the victim of such 
war crime is a member of the Armed Forces of the United 
States or a national of the United States (as defined in 
section 101 of the Immigration and Nationality Act). 
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(c) As used in this section the term “war crime” means any 
conduct (1) defined as a grave breach in any of the 
international conventions signed at Geneva 12 August 1949. 

 
Article 147 of the Fourth Geneva Convention defines one of the grave breaches as 
“willfully depriving a protected person of the rights of fair and regular trial prescribed in 
the present Convention.”  Willfully depriving my clients of the rights of a fair and regular 
trial is a war crime and felony punishable under the War Crimes Act, Title 18, U.S.C., 
§2441 that also applies “outside” of the United States of America. Pursuant to United 
States v. Watson, 423 U.S. 411 (1985), and Draper v. United States, 358 U.S. 307, 310 n. 
3 (1959), the Department of the Attorney General’s Investigation Division, as law 
enforcement officers, are authorized to make war crime/felony arrests when the officer 
has probable cause without an arrest warrant that such person has committed the offense, 
whether in the officer’s presence or otherwise. 
  
House of Representatives Report no. 104-698, at 5, from the House Committee on the 
Judiciary on the War Crimes Act (provided in the accompanying CD), states that, 
“military commissions could be used to provide a mechanism for the prosecution of war 
criminals.”  Congress “has left to the President, and the military commanders 
representing him, to employ the commission, as occasion may require, for the 
investigation and punishment of violations of the laws of war and other offenses not 
cognizable by court-martial.” (Id.)  According to Winthrop, “Military Law and 
Precedents” (1920), at 835, “In the absence of any statute prescribing by whom military 
commissions shall be constituted, they have been constituted in practice by the same 
commanders as are empowered by Arts. 72 and 73 to order general courts-martial.”  
Article 22—§822, Uniform Code of Military Justice, Who may convene general courts-
martial, has superseded Articles 72 and 73. §822(a) provides, “General courts-martial 
may be convened by—(3) the commanding officer of a unified or specified combatant 
command,” i.e. Commander, United States Pacific Command (PACOM), which was 
established as a unified command since January 1, 1947. 

 
BACKGROUND 

I represent clients who have been deprived of a fair and regular trial in civil proceedings 
in the District and Circuit Courts of the Third Circuit.  These Courts are illegally 
constituted in the territory of the Hawaiian Kingdom whereby a properly constituted 
court would be a United States non-political military commission established by order of 
the Commander of the United States Pacific Command, being the extension of the United 
States President, who is responsible for the faithful execution of United States treaties.  

Accordingly, the court(s) transcripts, rulings, minute orders and/or filed orders in these 
proceedings provide clear evidence of the Courts’ grave breaches of Article 147 of the 
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Fourth Geneva Convention that has been criminalized under 18 U.S.C. §2441.  
Additionally, as a result of my appearance as counsel for hearings before Judges of the 
District and Circuit Courts of the Third Circuit, I witnessed the grave breaches/felonies 
described herein by said judges and legal counsel for the plaintiffs identified herein. 
 
On August 10, 2012, David Keanu Sai, Ph.D., filed a Protest and Demand with the 
President of the United Nations General Assembly in New York (Exhibit “4” Declaration 
of David Keanu Sai, Ph.D., provided in the accompanying CD).  The Protest and Demand 
was received and acknowledged by the President of the Sixty-Sixth Session of the 
General Assembly (Exhibit “1” Declaration of David Keanu Sai, Ph.D.).  The Protest and 
Demand was accepted under Article 35(2) of the United Nations Charter, which provides: 

   
A state which is not a Member of the United Nations 
may bring to the attention of the…General Assembly any 
dispute to which it is a party if it accepts in advance, for the 
purposes of the dispute, the obligations of pacific 
settlement provided in the present Charter (emphasis 
added). 

  
Having met the procedural and substantive requirements under Article 35(2) of the 
United Nations Charter, Dr. Mezoui presented it to the President of the General 
Assembly.  If the Hawaiian Islands were an incorporated territory of the United States 
and indeed the State of Hawai‘i did lawfully exists, the office of the President of the 
United Nations General Assembly would not have received and acknowledged the 
Protest and Demand from the Hawaiian Kingdom without violating the sovereignty of the 
United States of America.  
 
In July and August 2012, I submitted various Protests and Demands for war crimes upon 
the United States Pacific Command at Camp Smith pursuant to 18 U.S.C. §4—misprision 
of felony, which provides that a witness to the commission of a felony is obligated to 
report the felony to a “civil or military authority under the United States.”  I also 
submitted the aforementioned Protests and Demands as formal complaints with the 
Office of the United Nations High Commissioner for Human Rights, Human Rights 
Council Branch—Complaint Procedure Unit, at Geneva, Switzerland, pursuant to the 
International Covenant on Civil and Political Rights (1966) that was ratified by the 
United States of America on June 8, 1992.  Here follows the list of the Complainants, 
which are also provided in the accompanying CD. 

 
• War Crime Complaint dated August 20, 2012 

Victims: LANDISH K. & ROBIN R. ARMITAGE, husband and wife 
Perpetrator: District Court Judge BARBARA T. TAKASE 
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• War Crime Complaint dated August 20, 2012 

Victim: HARRIS BRIGHT  
Perpetrator: Circuit Court Judge GREG NAKAMURA 
 

• War Crime Complaint dated August 20, 2012 
Victim: KALE KEPEKAIO GUMAPAC 
Perpetrator: Circuit Court Judge GREG NAKAMURA 
 

• War Crime Complaint dated August 20, 2012 
Victims: SAMSON OKAPUA KAMAKEA, SR. & TALIA 
POMAIKAI KAMAKEA, husband and wife 
Perpetrator: Circuit Court Judge GREG K. NAKAMURA 
 

• War Crime Complaint dated August 20, 2012 
Victim: ELAINE E. KAWASAKI 
Perpetrators: Circuit Court Judge GLENN S. HARA 

On or about November 6, 2012, Officer Leland Pa of the Hawai‘i County Police 
Department called the “Office of the United Nations High Commissioner for Human 
Rights, Human Rights Council Branch-Complaint Procedure Unit, United Nations Office 
at Geneva” and that a spokesperson confirmed they are in receipt of the complaints but 
could not provide any more assistance.  Officer Pa stated the spokesperson recommended 
that he “contact U.S. departments that deal with war crime complaints.” (Declaration of 
Leland Pa, para. 6, provided in the accompanying CD). 
 
On November 8, 2012, at 9:30 a.m., Officer Pa called the headquarters of the U.S. Pacific 
Command at Camp Smith, Island of O‘ahu, and spoke with Ronald Winfrey, Principal 
Deputy Staff Judge Advocate. Officer Pa informed Winfrey of his concerns and how 
these complaints could affect his duties as a police officer.  When asked about the 
complaints made on behalf of my clients, Winfrey stated, “he knows those complaints 
because out of all the complaints he has read those are the most precise and clear.” (Id., 
para. 9). 
 
Pa stated that as he “began discussing the basis of the complaints such as no treaty of 
annexation, Mr. Winfrey candidly and without hesitation said, ‘Oh yes, there is no 
treaty.’” (Id., para. 10)  According to Officer Pa, Winfrey attempted to ease Officer Pa’s 
concerns about the implications of war crimes by stating that U.S. Courts will not hear 
these cases because they would be dismissed for lack of jurisdiction.  Officer Pa then 
asked Winfrey to respond to his questions. 
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▪ “Since there is no treaty, can the unresolved issues of the executive agreements 

and Hawaii’s occupation get resolved by a U.S. Court in the future?” Winfrey 
“stated that is possible.” (Id., para. 19 & 20). 

▪ “If a U.S. Court should find in favor of plaintiff’s claim regarding the executive 
agreements and Hawai‘i’s occupation, then the prosecution of said War Crimes 
would come into play?” Winfrey “stated that is possible.” (Id., para. 21 & 22). 

▪ “Since there is no treaty, the plaintiff does not need a U.S. court ruling? The 
Plaintiff could get these issues resolved in an International venue and then 
prosecution of war crimes would come into play?” Winfrey “stated that is 
possible.” (Id., para. 23-24). 

Officer Pa informed Winfrey that as a police officer he swore “an oath to uphold the laws 
and constitution of the United States. Article 6, clause 2 of the U.S. constitution declares 
that treaties, which includes executive agreements, are the supreme law of the land.  
Because there is no treaty of annexation we are faced with a difficult situation, which 
needs clarification and I find it necessary to notify my superiors.” (Id., para. 25). 
 
Pursuant to the inquiries set forth hereinabove, in January, 2013, Office Pa prepared and 
submitted his report/memorandum through his chain of command to Police Chief Harry S. 
Kubojiri concerning potential problems for law enforcement dealing with the commission 
of war crimes.  Office Pa’s report included a request for Officer’s training in dealing with 
victims reporting the commission of war crimes.  To date, no response or action has been 
taken on Officer Pa’s report and request for training.   
 
On December 10, 2012, Dr. Sai also deposited an instrument of accession acceding to the 
jurisdiction of the International Criminal Court (ICC) with the Secretary-General, 
whereby the ICC will have jurisdiction over Hawaiian territory starting on March 4, 2013 
(Exhibit “6” Declaration of David Keanu Sai, Ph.D.).  The ICC prosecutes “individuals” 
and not States for war crimes, in particular, failure to provide a fair trial. See Article 
8(2)(a)(vi) of the Rome Statute (1998).  The Instrument of Accession was accepted under 
Article 125(3) of the Rome Stature, which provides:  

 
This Statute shall be open by all States. Instruments of 
accession shall be deposited with the Secretary-General of 
the United Nations. 

 
On January 14, 2013, Dr. Sai also deposited, by courier, an instrument of accession 
acceding to the 1949 Fourth Geneva Convention for the Protection of Civilian Persons in 
Time of War with Ambassador Benno Bättig, General Secretariat of the Swiss Federal 
Department of Foreign Affairs (FDFA), received at his office in Berne, Switzerland 
(Exhibit “9” Declaration of David Keanu Sai, Ph.D., provided in the accompanying CD).  
Article 156 of the Fourth Geneva Convention provides that accessions shall be notified in 
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writing to the Swiss Federal Council and the Swiss Federal Council shall communicate 
the accessions to all the Powers in whose name the Convention has been signed, or whose 
accession has been notified.  The Swiss Federal Council receives accessions through the 
FDFA.  According to Article 159, the Swiss Federal Council also informs the Secretary-
General of the United Nations of all ratifications, accessions and denunciations received 
by them. The United States also ratified the Fourth Geneva Convention on February 8, 
1955 (6.3 U.S.T. 3516). 
 
Pursuant to Article 157, the Convention took immediate effect from the date of the 
deposit because Hawai‘i is currently under occupation.  By acceding to the Fourth 
Geneva Convention, the Hawaiian Kingdom, as a State, became a High Contracting Party 
and its territory now comes under the Fourth Geneva Convention and Hawaiian nationals 
are presently considered “protected persons.”  
 
The International Criminal Court prosecutes perpetrators who commit war crimes that 
violate the rights of “protected persons” as defined by the Fourth Geneva Convention.  
The Instrument of Accession was accepted under Article 155 of the Fourth Geneva 
Convention, which provides:  

 
From the date of its coming into force, it shall be open to 
any [State] Power in whose name the present Convention 
has not been signed, to accede to this Convention. 

  
Since February 14, 2013, I have filed seven complaints for war crimes committed by 
State of Hawai‘i Judges to include Judges from the Third Circuit with the Prosecutor of 
the International Criminal Court (ICC) at The Hague, Netherlands.  I will be filing 
additional complaints with the (ICC) Prosecutor to include the remaining complaints that 
were filed with the Office of the United Nations High Commissioner for Human Rights, 
Human Rights Council Branch—Complaint Procedure Unit, at Geneva, Switzerland. 
  
In addition to the ICC complaints, my clients also reported these war crimes to Officer 
Leland Pa of the Hawai‘i County Police Department.  My clients stated to Officer Pa that 
for their statement of being a victim of a war crime/felony they are relying on the 
information and evidence provided in the complaints I drafted for the ICC. I have 
included copies of these ICC complaints in the accompanying CD.  
 
Here follows the assigned criminal complaint numbers by the County of Hawai‘i Police 
Department for my clients.  

1. Criminal Complaint no. C13004901 
Victim: LORIANNE AMAVISCA 
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Perpetrators: District Court Judge HARRY P. FREITAS; Plaintiff 
FEDERAL NATIONAL MORTGAGE ASSOCIATION; Plaintiff’s 
attorneys BLUE KAANEHE, ESQ., CHARLES PRATHER, ESQ., 
and PETER K. KEEGAN, ESQ. 
 

2. Criminal Complaint no. C13004904 
Victims: STEPHEN & ALAMA SCHWARTZ  
Perpetrators: Circuit Court Judge RONALD IBARRA, Plaintiff 
BANK OF HAWAI‘I, and Plaintiff’s attorney MITZI A. LEE, ESQ. 
 

3. Criminal Complaint no. C13004910 
Victim: HARRIS BRIGHT 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 
DEUTSCHE BANK TRUST COMPANY AMERICAS; and 
Plaintiff’s attorneys CHARLES R. PRATHER, ESQ., SOFIA M. 
HIROSANE, ESQ., and MICHAEL G.K. WONG, ESQ. 
 

4. Criminal Complaint no. C13004911 
Victims: HELEN & CRESENCIO SAPLA 
Perpetrators: Circuit Court Judge GLENN S. HARA; Plaintiff THE 
BANK OF NEW YORK MELLON; and Plaintiff’s attorneys 
ROBERT E. CHAPMAN, ESQ., and MARY MARTIN, ESQ. 
 

5. Criminal Complaint no. C13004913 
Victims: EDNA & ROMEO SALOM 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 
VANDERBILT MORTGAGE AND FINANCE, INC., a Tennessee 
corporation, U.S.A.; and Plaintiff’s attorneys ROBERT D. 
TRIANTOS, ESQ., and EDMUND W.K. HAITSUKA, ESQ. 
 

6. Criminal Complaint no. C13004915 
Victim: KALE GUMAPAC 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 
DEUTSCHE BANK NATIONAL TRUST COMPANY; and 
Plaintiff’s attorneys CHARLES R. PRATHER, ESQ., and SOFIA M. 
HIROSANE, ESQ. 
 

7. Criminal Complaint no. C13004916 
Victims: SALOTE & KULI TEAUPA 
Perpetrators: District Court Judge JOSEPH FLORENDO; Plaintiff 
WELLS FARGO BANK, N.A.; and Plaintiff’s attorneys BLUE 
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KAANEHE, ESQ., PETER T. STONE, ESQ., CHARLES PRATHER, 
ESQ., and PETER K. KEEGAN, ESQ. 
 

It has been brought to my attention that Officer Leland Pa has been placed on leave 
without pay while under internal investigation for carrying out his duties in compliance 
with 18 U.S.C. §2441.  Officer Pa has been required to surrender his badge, police I.D. 
and issued firearm and has been restricted from entering any police premises or making 
contact with any police officer, official or staff associated with the Hawai’i County Police 
Department. 

 
On or about February 21 through February 22, 2013 Officer Pa received the criminal 
complaints referred to hereinabove, interviewed the complainants, reviewed statements, 
received and submitted evidence and filed said criminal complaints.  As part of his 
ongoing investigation, on or about February 28, 2013, Officer Pa contacted and/or 
attempted to contact alleged perpetrators of said criminal complaints.   
 
Thereafter, on March 1, 2013 (the following day), Officer Pa was served with 37 charges 
(non-criminal) and immediately placed on leave without pay. Since the first complaint 
additional charges were also lodged against him. I am informed that Officer Pa has 
provided his response to these charges, contacted his union representative and is 
addressing his leave without pay through the administrative process available to him.  
 
Having obtained the HCPD/OPS Complaint, a true and correct copy of which I have been 
authorized to enclose is provided in the accompanying CD, and upon further information 
provided to me by Officer Pa, I believe good cause exists which obliges me to report to 
your office and request your investigation into the possibility that a conspiracy, with the 
intention to intimidate and/or obstruct the fulfillment of Officer Pa’s duty to complete his 
investigation into these complaints and then routing said complaints to the United States 
Pacific Command has occurred.  The HCPD/OPS complaint against Officer Pa presents 
evidence of the crimes of obstruction of justice and conspiracy.  Accordingly and 
pursuant to 18 U.S.C. §4, the complaint is provided as evidence herein in order to report 
the commission of primary and secondary felonies committed by the Judges of the Third 
Circuit while at the courthouse in Hilo and Kona. 
 
1. Title 18 U.S.C. §1512(c)(2)—Obstruction of Justice 
 
Charge 1 of the Complaint against Officer Pa under “specifications,” states, “It is alleged 
that on February 28, 2013, while off duty, you telephoned State of Hawai‘i Judges and 
Private Attorneys identifying yourself as a Police Officer with the Hawai‘i County Police 
Department and informed them that they are the subjects of war crime complaints made 
against them and requested that they be interviewed as part of your investigation and 
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provide a statement to you.”  Charges 2-17 and 38-39, specifically identifies the names of 
the judges, judges’ clerks and the attorneys. 
 
Upon information and belief, Officer Pa will confirm that the reason why he called while 
off duty was because his shift didn’t start until 3:30pm and that he wouldn’t have enough 
time to contact those named in the criminal complaints. More importantly, upon 
information and belief, Officer Pa will confirm that he was unable to document the calls 
he made to these judges and attorneys in an official report because he was relieved of his 
duties before he could prepare and submit his report.  The calls and identities of the 
judges and judges’ clerks referred to in the HCPD/OPS complaint were noted in Officer 
Pa’s notes, and had not been revealed by Officer Pa, due to his untimely being placed on 
administrative leave without pay.  Office Pa has personally retained continued and 
uninterrupted possession of said call notes.  
 
Upon information and belief, Officer Pa will also confirm that, prior to being served with 
the HCPD/OPS complaint, he was told by his Captain, Robert Wagner, that judges and 
attorneys have been calling upstairs.  Officer Pa will confirm his understanding of the 
term “upstairs” meant the upper chain of command of the Hawai’i County Police 
Department.  
 
In light of this information, it can be reasonably concluded that the only way for the 
HCPD/OPS to have known that Officer Pa had in fact called the judges and judges’ 
clerks was to have been told by the judges and judges’ clerks themselves.  Captain 
Wagner’s statement to Officer Pa (prior to Office Pa’s receiving the HCPD/OPS 
complaint) corroborates this conclusion.  Instead of calling Officer Pa as the primary 
investigator, based upon the information enclosed or contained hereinabove, it appears 
these judges, being the alleged principals to the war crime/felony, called the upper chain 
of command of the Police Department to complain against Officer Pa.   
 
Following completion of your investigation and confirmation of the enclosure(s) and 
information contained herein, it is respectfully demanded that your office notify me in 
writing whether it intends to take appropriate action against Police Chief Kubojiri, 
Captain Kawamoto, and Detective Prudencio as accessories after the fact.  
 

18 U.S.C. §3. Accessory after the fact 
Whoever, knowing that an offense against the United States 
has been committed, receives, relieves, comforts or assists 
the offender in order to hinder or prevent his apprehension, 
trial or punishment, is an accessory after the fact. 
Except as otherwise expressly provided by any Act of 
Congress, an accessory after the fact shall be imprisoned 
not more than one-half the maximum term of imprisonment 
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or (notwithstanding section 3571) fined not more than one 
half the maximum fine prescribed for the punishment of the 
principal, or both; or if the principal is punishable by life 
imprisonment or death, the accessory shall be imprisoned 
not more than 15 years. 

 
On behalf of my clients, I submit this presents clear evidence of obstruction of justice by 
obstructing an official criminal investigation.  At a minimum, it obliges me to report 
these occurrences to your office and demand your office take immediate and appropriate 
action. 
 

Obstruction of justice. An attempt to interfere with the 
administration of the courts, the judicial system, or law 
enforcement officers, including threatening witnesses, 
improper conversations with jurors, hiding evidence, or 
interfering with an arrest. Such activity is a crime. 

 
It is my understanding that once a criminal complaint number had been assigned for a 
Title 18 U.S.C. violation and the alleged perpetrators notified, the complaint becomes an 
active investigation and any attempt to obstruct or impede the investigation is a violation 
of 18 U.S.C. §1512(c)(2) and §372.   
 

CHAPTER 73—OBSTRUCTION OF JUSTICE 
18 U.S.C. §1512(c)(2). Whoever corruptly…obstructs, 
influences, or impedes any official proceeding, or attempts 
to do so, shall be fined under this title or imprisoned not 
more than 20 years or both.  
 
18 U.S.C. §372. Conspiracy to impede or injure officer 
If two or more persons in any State, Territory, Possession, 
or District conspire to prevent, by force, intimidation, or 
threat…any officer of the United States to leave the place, 
where his duties as an officer are required to be performed, 
or to injure him in his person or property on account of his 
lawful discharge of the duties of his office, or while 
engaged in the lawful discharge thereof, or to injure his 
property so as to molest, interrupt, hinder, or impede him in 
the discharge of his official duties, each of such persons 
shall be fined under this title or imprisoned not more than 
six years, or both. 
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Furthermore, Officer Pa drew the criminal complaints for violations of 18 U.S.C. §2441, 
which is a federal crime, and the only agency capable of concluding the merits of the 
investigation is the U.S. Pacific Command Staff Judge Advocate, being a Federal agency, 
not the HCPD/OPS.  Upon information and belief, Officer Pa will also confirm that his 
union, being SHOPO, has taken the position that the criminal complaints drawn were and 
continue to be active. 
 
2. Title 18 U.S.C. §372—Conspiracy 
 
Officer Pa’s complaint is cloaked with the appearance of an internal investigation with 
the Hawai‘i Police Department named as the complainant, when it should be an external 
matter with the judges and attorneys as the complainants.  According to HPD/OPS-001 
(PO/FORM GO 302-A) (04-25-12) Office of Professional Standards, complaints made 
against police officers require the complainants to notarize their complaints to ensure the 
truthfulness of the allegations.  But to have the judges and attorneys submit notarized 
complaints against Officer Pa, when they are the alleged principals and accomplices in 
Officer Pa’s criminal investigation, would clearly be prima facie evidence of obstruction 
of justice and violations of 18 U.S.C. §1512(c)(2) and §372.  The complaint and actions 
taken against Officer Pa is a deliberate attempt to conceal the actions taken by the Judges 
and the Police Department.  Conspiracy is an agreement by two or more people to 
commit a legal act using illegal means and is a violation of 18 U.S.C. §372. 
 

COMPLAINT 
 
This complaint, made on behalf of my clients, alleges the following named judges and 
attorneys for the commission of a war crime/felony pursuant to 18 U.S.C. §2441. These 
felonies occurred at the courthouses of Hilo and Kona.  

 
Civil No. 11-1-0234 
Felony Victims: SAMSON OKAPUA KAMAKEA, SR. & 
TALIA POMAIKAI KAMAKEA, husband and wife 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA, 
and attorneys JONATHAN W.Y. LAI, ESQ., and 
TRACEY L. KUBOTA, ESQ. 
 
Civil No. 11-1-0106 (GSH) 
Felony Victim: ELAINE KAWASAKI 
Perpetrators: Circuit Court Judge GLENN S. HARA, and 
attorneys CHARLES R. PRATHER, ESQ., and SOFIA M. 
HIROSANE, ESQ. 
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Civil No. 3RC11-1-1142 
Felony Victims: LANDISH K. ARMITAGE & ROBIN R. 
ARMITAGE, husband and wife 
Perpetrators: District Court Judge BARBARA T. 
TAKASE and attorney BLUE KAANEHE, ESQ.  
 
Civil No. 3RC11-1-436 
Felony Victim: LORIANNE AMAVISCA 
Perpetrators: District Court Judge HARRY P. FREITAS, 
and attorneys BLUE KAANEHE, ESQ., CHARLES 
PRATHER, ESQ., and PETER K. KEEGAN, ESQ. 
 
Civil No. 09-01-340K 
Felony Victims: STEPHEN SCHWARTZ & ALAMA 
SCHWARTZ, husband and wife  
Perpetrators: Circuit Court Judge RONALD IBARRA, and 
attorney MITZI A. LEE, ESQ. 
 
Civil No. 11-1-0389 
Felony Victim: HARRIS BRIGHT 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA, 
and attorneys CHARLES R. PRATHER, ESQ., SOFIA M. 
HIROSANE, ESQ., and MICHAEL G.K. WONG, ESQ. 
 
Civil No. 12-1-0344 
Felony Victims: HELEN SAPLA & CRESENCIO SAPLA, 
husband and wife 
Perpetrators: Circuit Court Judge GLENN S. HARA, and 
attorneys ROBERT E. CHAPMAN, ESQ., and MARY 
MARTIN, ESQ. 
 
Civil No. 12-1-0211 
Felony Victims: EDNA SALOM & ROMEO SALOM, 
husband and wife 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA, 
and attorneys ROBERT D. TRIANTOS, ESQ., and 
EDMUND W.K. HAITSUKA, ESQ. 
 
Civil No. 11-1-0590 
Felony Victim: KALE GUMAPAC 
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Perpetrators: Circuit Court Judge GREG K. NAKAMURA, 
and attorneys CHARLES R. PRATHER, ESQ., and SOFIA 
M. HIROSANE, ESQ. 
 
Civil No. 3RC-11-1-00170K 
Felony Victims: SALOTE TEAUPA & KULI TEAUPA, 
husband and wife 
Perpetrators: District Court Judge JOSEPH FLORENDO, 
and attorneys BLUE KAANEHE, ESQ., PETER T. 
STONE, ESQ., CHARLES PRATHER, ESQ., and PETER 
K. KEEGAN, ESQ. 

 
Additionally, this complaint, made on behalf of my clients, alleges the following named 
judges and court clerks for committing the felonies of obstruction of justice and 
conspiracy pursuant to 18 U.S.C. §1512(c)(2) and §372. These secondary felonies took 
place at the courthouses of Hilo and Kona. 
 

Circuit Court Judge GREG NAKAMURA, 
Circuit Court Judge RONALD IBARRA, 
Circuit Court Judge GLENN HARA, 
District Court Judge HARRY FREITAS, 
Court Clerk SHAYLINA QUENGA, and 
Court Clerk JAIME TAKIMOTO. 

 
Specifically, as more fully disclosed in the HCPD/OPS complaint and information set 
forth hereinabove, these judges have used their professions to obstruct and impede an 
official criminal proceedings against themselves in violation of Rules 1.1, 1.2, and 1.3 of 
the Hawai‘i Revised Code of Judicial Conduct (HRCJC). 

 
Rule 1.1 (HRCJC). Compliance with the law 
A judge shall comply with the law, including the Hawai‘i 
Revised Code of Judicial Ethics. 
 
Rule 1.2 (HRCJC). Promoting confidence in the judiciary 
A judge shall act at all times in a manner that promotes 
public confidence in the independence, integrity, and 
impartiality of the judiciary and shall avoid impropriety and 
the appearance of impropriety. 
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Rule 1.3 (HRCJC). Avoiding misuse of the prestige of 
judicial office 
A judge shall not lend the prestige of judicial office to 
advance the personal or economic interests of the judge or 
others, or allow others to do so.  
Comment: [1a] It is improper for a judge to use or attempt 
to use his or her position to gain personal advantage or 
deferential treatment of any kind. For example, it would be 
improper for a judge to allude to his or her judicial status to 
gain favorable treatment in encounters with traffic officials. 

 
ADDITIONAL INFORMATION 

 
Upon information and belief, Officer Pa will confirm his telephone conversations with 
Ronald Winfrey, Principal Deputy Staff Judge Advocate, USPACOM, regarding the 
routing of the criminal investigations, which I believe will be important to your 
investigation and appropriate actions taken by your office. 

 
CONCLUSION 

 
These crimes, being felonies under United States Federal law—not State of Hawai‘i law, 
compels the Sheriff Division to initiate criminal complaints and immediately apprehend 
these perpetrators in order to put a stop to the flagrant violations that have and continue to 
transpire at the courthouses in Hilo and Kona, and to forward custody of the perpetrators 
and evidence to the State of Hawai‘i Attorney General Investigation Division who 
investigates felonies per a memorandum of understanding with the Department of Public 
Safety Sheriff Division. Upon completion of the preliminary investigation, the 
Investigation Division should route the reports to the Staff Judge Advocate of the U.S. 
Pacific Command, being the proper federal agency “outside” of U.S. territory, pursuant to 
18 U.S.C. §2441, and §822(a)(3), Article 22, Uniform Code of Military Justice.  
 
Sincerely, 
 
 
 
 
 
 
Dexter K. Kaiama, Esq. 
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enclosures (CD) 
 
cc: International Criminal Court ��� 
 Office of the Prosecutor ��� 
 Communications ��� 
 Post Office Box 19519 ��� 
 2500 CM The Hague ��� 
 The Netherlands (Holland) 
 
 Office of the United Nations High Commissioner for Human Rights 
 Human Rights Council Branch-Complaint Procedure Unit 
 OHCHR- Palais Wilson 
 United Nations Office at Geneva 
 CH-1211 Geneva 10, Switzerland 
 
 Admiral Samuel J. Locklear III, USN 
 HQ USPACOM 
 Attn JOO 
 Box 64028 
 Camp H.M. Smith, HI  96861-4031 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment “K”	  



LAW OFFICE OF 
DEXTER K. KAIAMA 
111 Hekili Street, Suite A1607    Tel. No. (808) 284-5675 
Kailua, Hawai’i   96734 
	  

April 14, 2013 
 
 
 
 
E-mail Delivered 
 
Detective Derek Morimoto 
Criminal Investigations Section, Area 1 
349 Kapiolani Street��� 
Hilo, Hawai‘i 96720 
dmorimoto@co.hawaii.hi.us 
 
 
 Re:  Complaint for the Commission of Secondary Felonies 
   Under Title 18 U.S.C. §1512(c)(2) and §372  
 
 
Dear Detective Morimoto: 
 
This communication and complaint is provided to the Criminal Investigations Section, 
Area 1, regarding the commission of secondary felonies by certain District and Circuit 
Court judges, clerks of these judges, and attorneys that have a direct nexus to your 
investigation of felonies committed against my clients pursuant to 18 U.S.C. §2441 of the 
War Crimes Act whereby my clients have been willfully deprived a fair and regular trial 
by a court that is not properly constituted pursuant to the 1949 Geneva Convention, IV.  I 
have been made aware that you are the detective investigating the following criminal 
complaints made by my clients that were drawn by Officer Leland Pa. 

1. Criminal Complaint no. C13004901 
Victim: LORIANNE AMAVISCA 
Perpetrators: District Court Judge HARRY P. FREITAS; Plaintiff 
FEDERAL NATIONAL MORTGAGE ASSOCIATION; Plaintiff’s 
attorneys BLUE KAANEHE, ESQ., CHARLES PRATHER, ESQ., 
and PETER K. KEEGAN, ESQ. 
 

2. Criminal Complaint no. C13004904 
Victims: STEPHEN & ALAMA SCHWARTZ  
Perpetrators: Circuit Court Judge RONALD IBARRA, Plaintiff 
BANK OF HAWAI‘I, and Plaintiff’s attorney MITZI A. LEE, ESQ. 
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3. Criminal Complaint no. C13004910 
Victim: HARRIS BRIGHT 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 
DEUTSCHE BANK TRUST COMPANY AMERICAS; and 
Plaintiff’s attorneys CHARLES R. PRATHER, ESQ., SOFIA M. 
HIROSANE, ESQ., and MICHAEL G.K. WONG, ESQ. 
 

4. Criminal Complaint no. C13004911 
Victims: HELEN & CRESENCIO SAPLA 
Perpetrators: Circuit Court Judge GLENN S. HARA; Plaintiff THE 
BANK OF NEW YORK MELLON; and Plaintiff’s attorneys 
ROBERT E. CHAPMAN, ESQ., and MARY MARTIN, ESQ. 
 

5. Criminal Complaint no. C13004913 
Victims: EDNA & ROMEO SALOM 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 
VANDERBILT MORTGAGE AND FINANCE, INC., a Tennessee 
corporation, U.S.A.; and Plaintiff’s attorneys ROBERT D. 
TRIANTOS, ESQ., and EDMUND W.K. HAITSUKA, ESQ. 
 

6. Criminal Complaint no. C13004915 
Victim: KALE GUMAPAC 
Perpetrators: Circuit Court Judge GREG K. NAKAMURA; Plaintiff 
DEUTSCHE BANK NATIONAL TRUST COMPANY; and 
Plaintiff’s attorneys CHARLES R. PRATHER, ESQ., and SOFIA M. 
HIROSANE, ESQ. 
 

7. Criminal Complaint no. C13004916 
Victims: SALOTE & KULI TEAUPA 
Perpetrators: District Court Judge JOSEPH FLORENDO; Plaintiff 
WELLS FARGO BANK, N.A.; and Plaintiff’s attorneys BLUE 
KAANEHE, ESQ., PETER T. STONE, ESQ., CHARLES PRATHER, 
ESQ., and PETER K. KEEGAN, ESQ. 
 

My clients reported to Officer Pa that, for their statement of being a victim of a felony 
under 18 U.S.C. §2441, they are relying on the information and evidence provided in the 
complaints I prepared for the International Criminal Court (ICC), The Hague, 
Netherlands, and if there are any questions by the police department regarding the 
investigation to contact myself as their attorney.  I am aware that you have copies of the 
aforementioned ICC complaints because they were provided to Officer Pa when the 
felony complaints were initiated.  18 U.S.C. §2441 provides:   
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(a) Whoever, whether inside or outside the United States, 
commits a war crime, in any of the circumstances described 
in subsection (b), shall be fined under this title or 
imprisoned for life or any term of years, or both, and if 
death results to the victim, shall also be subject to the death 
penalty. 
 
(b) The circumstances referred to in subsection (a) are that 
the person committing such war crime or the victim of such 
war crime is a member of the Armed Forces of the United 
States or a national of the United States (as defined in 
section 101 of the Immigration and Nationality Act). 
 
(c) As used in this section the term “war crime” means any 
conduct (1) defined as a grave breach in any of the 
international conventions signed at Geneva 12 August 1949. 

 
Article 147 of the Fourth Geneva Convention defines one of the grave breaches as 
“willfully depriving a protected person of the rights of fair and regular trial prescribed in 
the present Convention.”  Willfully depriving my clients of the rights of a fair and 
regular trial is a war crime and felony punishable under the War Crimes Act, Title 18, 
U.S.C., §2441 that also applies “outside” of the United States of America.  
  
House of Representatives Report no. 104-698, at 5, from the House Committee on the 
Judiciary on the War Crimes Act, states that, “military commissions could be used to 
provide a mechanism for the prosecution of war criminals.”  Congress “has left to the 
President, and the military commanders representing him, to employ the commission, as 
occasion may require, for the investigation and punishment of violations of the laws of 
war and other offenses not cognizable by court-martial.” (Id.)  According to Winthrop, 
“Military Law and Precedents” (1920), at 835, “In the absence of any statute prescribing 
by whom military commissions shall be constituted, they have been constituted in 
practice by the same commanders as are empowered by Arts. 72 and 73 to order general 
courts-martial.”  Article 22—§822, Uniform Code of Military Justice, Who may convene 
general courts-martial, has superseded Articles 72 and 73. §822(a) provides, “General 
courts-martial may be convened by—(3) the commanding officer of a unified or specified 
combatant command,” i.e. Commander, United States Pacific Command (PACOM), 
which was established as a unified command since January 1, 1947. 
 
The United States President is the sole representative of the United States in foreign 
relations, and military commanders represent him outside of the United States.  Admiral 
Samuel J. Locklear III, Commander of the U.S. Pacific Command, is that military 
commander here in the Hawaiian Islands who is responsible under the 1996 War Crimes 
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Act, Title 18 U.S.C. §2441. Therefore, Preliminary investigations by the Hawai‘i Police 
Department for violations of 18 U.S.C. §2441 should be routed to the U.S. Pacific 
Command for prosecution. 

 
BACKGROUND 

I represent clients who have been deprived of a fair and regular trial in civil proceedings 
in the District and Circuit Courts of the Third Circuit.  These Courts are illegally 
constituted in the territory of the Hawaiian Kingdom whereby a properly constituted 
court would be a United States non-political military commission established by order of 
the Commander of the United States Pacific Command, being the extension of the United 
States President, who is responsible for the faithful execution of United States treaties. 

Accordingly, the court(s) transcripts, rulings, minute orders and/or filed orders in these 
proceedings provide clear evidence of the Courts’ grave breaches of Article 147 of the 
Fourth Geneva Convention that has been criminalized under 18 U.S.C. §2441.   
 
Unable to procure a treaty of cession from the Hawaiian Kingdom government acquiring 
the Hawaiian Islands as required by international law, Congress enacted a Joint 
Resolution To provide for annexing the Hawaiian Islands to the United States, which was 
signed into law by President McKinley on July 7, 1898 during the Spanish-American 
War (30 U.S. Stat. 750) as a war measure. Congressional laws have no extraterritorial 
effect and are confined to United States territory.  
 
The Hawaiian Kingdom came under military occupation on August 12, 1898 at the height 
of the Spanish-American War.  The occupation reinforced and supplied the troops that 
have been occupying the Spanish colonies of Guam and the Philippines since May 1, 
1898.  Following the close of the Spanish-American War by the Treaty of Paris signed 
December 10, 1898 (30 U.S. Stat. 1754), U.S. troops remained in the Hawaiian Islands 
and continued its occupation to date in violation of international law. 
 
Article 6, 1863 Lieber Code, regulated U.S. troops during the occupation of the Hawaiian 
Islands in 1898 and mandated the Commander of U.S. troops to administer the laws of 
the occupied country, being the civil and penal laws of the Hawaiian Kingdom.  Article 6 
was superseded by Article 43, 1899 Hague Convention, II (32 U.S. Stat. 1803), and then 
superseded by Article 43, 1907 Hague Convention, IV (36 U.S. Stat. 2227).   Article 43 
of the 1907 Hague Convention, IV, mandates the U.S. military to administer the civil and 
penal laws of the Hawaiian Kingdom.  On August 12, 1949, the United States signed and 
ratified the (IV) Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War of 12 August 1949 (6 U.S.T. 3516, T.I.A.S No. 3365, 75 U.N.T.S. 287).  In 
July 1956, the U.S. Department of the Army published Field Manual 27-10—The Law of 
Land Warfare. According to the United States Supreme Court: 
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“Neither the Constitution nor the laws passed in pursuance 
of it have any force in foreign territory unless in respect of 
our own citizens; and operations of the nation in such 
territory must be governed by treaties, international 
understandings and compacts, and the principles of 
international law.... [T]he court recognized, and in each of 
the cases cited [involving the exercise of the sovereign 
power of the United States] found, the warrant for its 
conclusion is not in the provisions of the Constitution, but 
in the law of nations”. United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304, 318 (1936). 

 
Illegally usurping Hawaiian sovereignty, President McKinley signed into United States 
law An Act To provide a government for the Territory of Hawai‘i on April 30, 1900 (31 
U.S. Stat. 141); and on March 18, 1959, President Eisenhower signed into United States 
law An Act To provide for the admission of the State of Hawai‘i into the Union (73 U.S. 
Stat. 4).  These laws not only have no extraterritorial effect, but also stand in direct 
violation of the 1907 Hague Convention, IV, the 1949 Geneva Convention Relative to the 
Protection of Civilian Persons in Time of War, IV, and 18 U.S.C. §2441. 
 
The aforementioned Acts of the U.S. Congress constitute a usurpation of sovereignty 
during occupation by the United States and is the basis of the court’s exercise of 
jurisdiction within the territory of the Hawaiian Islands. Without a treaty of cession, 
whereby the Hawaiian Kingdom transferred the Hawaiian Islands to the United States, 
these congressional acts, which includes the 1959 Statehood Act is a usurpation of 
Hawaiian sovereignty. 
 
Since 1898, the United States methodically and pursuant to plan “Americanized” the 
Hawaiian Islands by denationalizing the occupants of the Hawaiian Kingdom.  Through 
“Americanization” the national character of the Hawaiian Kingdom as an independent 
and sovereign State was eventually eradicated by assimilating Hawaiian nationals into the 
United States of America politically, culturally, socially, and economically.  This plan 
included mass migration of American colonists, economic domination, installation of 
puppet governments, purported de jure annexation, and the installation of military bases 
throughout the Hawaiian Islands.  As “Germanization in occupied territories” during the 
Second World War was a war crime, being Count III (J) of the Nuremburg Indictment, so 
is “Americanization.” 
 
Courts illegally constituted in the territory of another sovereign and independent state is 
an extension of this war crime. See Alwyn V. Freeman, “War Crimes by Enemy 
Nationals Administering Justice in Occupied Territory,” 41 Am. J. Int’l L. 579-610, 606 
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(1947); and 15 Law Reports of Trials of War Criminals (United Nations War Crime 
Commission) 131 (1949).  Therefore, by extension, the District and Circuit Courts of the 
Third Circuit cannot be considered lawfully constituted and my clients were willfully 
deprived of their right to get a fair and regular trial after presenting clear and convincing 
evidence that the Hawaiian Kingdom continues to exist as an occupied state. 
 
On August 10, 2012, David Keanu Sai, Ph.D., filed a Protest and Demand with the 
President of the United Nations General Assembly in New York (Exhibit “4” Declaration 
of David Keanu Sai, Ph.D., provided in the accompanying CD).  The Protest and Demand 
was received and acknowledged by the President of the Sixty-Sixth Session of the 
General Assembly (Exhibit “1” Declaration of David Keanu Sai, Ph.D.).  The Protest and 
Demand was accepted under Article 35(2) of the United Nations Charter, which provides: 

   
A state which is not a Member of the United Nations 
may bring to the attention of the…General Assembly any 
dispute to which it is a party if it accepts in advance, for the 
purposes of the dispute, the obligations of pacific 
settlement provided in the present Charter (emphasis 
added). 

  
Having met the procedural and substantive requirements under Article 35(2) of the 
United Nations Charter, Dr. Mezoui presented it to the President of the General 
Assembly.  If the Hawaiian Islands were an incorporated territory of the United States 
and indeed the State of Hawai‘i did lawfully exists, the office of the President of the 
United Nations General Assembly would not have received and acknowledged the 
Protest and Demand from the Hawaiian Kingdom without violating the sovereignty of the 
United States of America.  
 
In July and August 2012, I submitted various Protests and Demands for war crimes upon 
the United States Pacific Command at Camp Smith pursuant to 18 U.S.C. §4—misprision 
of felony, which provides that a witness to the commission of a felony is obligated to 
report the felony to a “civil or military authority under the United States.”  I also 
submitted the aforementioned Protests and Demands as formal complaints with the 
Office of the United Nations High Commissioner for Human Rights, Human Rights 
Council Branch—Complaint Procedure Unit, at Geneva, Switzerland, pursuant to the 
International Covenant on Civil and Political Rights (1966) that was ratified by the 
United States of America on June 8, 1992.  Here follows the list of the complainants. 

 
• War Crime Complaint dated August 20, 2012 

Victims: LANDISH K. & ROBIN R. ARMITAGE, husband and wife 
Perpetrator: District Court Judge BARBARA T. TAKASE 
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• War Crime Complaint dated August 20, 2012 
Victim: HARRIS BRIGHT  
Perpetrator: Circuit Court Judge GREG NAKAMURA 
 

• War Crime Complaint dated August 20, 2012 
Victim: KALE KEPEKAIO GUMAPAC 
Perpetrator: Circuit Court Judge GREG NAKAMURA 
 

• War Crime Complaint dated August 20, 2012 
Victims: SAMSON OKAPUA KAMAKEA, SR. & TALIA 
POMAIKAI KAMAKEA, husband and wife 
Perpetrator: Circuit Court Judge GREG K. NAKAMURA 
 

• War Crime Complaint dated August 20, 2012 
Victim: ELAINE E. KAWASAKI 
Perpetrators: Circuit Court Judge GLENN S. HARA 

On or about November 6, 2012, Officer Pa called the “Office of the United Nations High 
Commissioner for Human Rights, Human Rights Council Branch-Complaint Procedure 
Unit, United Nations Office at Geneva” and that a spokesperson confirmed they are in 
receipt of the complaints but could not provide any more assistance.  Officer Pa stated the 
spokesperson recommended that he “contact U.S. departments that deal with war crime 
complaints.” (Declaration of Leland Pa, para. 6, provided in the accompanying CD). 
 
On November 8, 2012, at 9:30 a.m., Officer Pa called the headquarters of the U.S. Pacific 
Command at Camp Smith, Island of O‘ahu, and spoke with Ronald Winfrey, Principal 
Deputy Staff Judge Advocate. Officer Pa informed Winfrey of his concerns and how 
these complaints could affect his duties as a police officer.  When asked about the 
complaints made on behalf of my clients, Winfrey stated, “he knows those complaints 
because out of all the complaints he has read those are the most precise and clear.” (Id., 
para. 9). 
 
Pa stated that as he “began discussing the basis of the complaints such as no treaty of 
annexation, Mr. Winfrey candidly and without hesitation said, ‘Oh yes, there is no 
treaty.’” (Id., para. 10)  According to Officer Pa, Winfrey attempted to ease Officer Pa’s 
concerns about the implications of war crimes by stating that U.S. Courts will not hear 
these cases because they would be dismissed for lack of jurisdiction.  Officer Pa then 
asked Winfrey to respond to his questions. 

▪ “Since there is no treaty, can the unresolved issues of the executive agreements 
and Hawaii’s occupation get resolved by a U.S. Court in the future?” Winfrey 
“stated that is possible.” (Id., para. 19 & 20). 



Hawai‘i County Police Department 
Criminal Investigations Section, Area 1 
April 14, 2013 
Re: Complaint for the Commission of Secondary Felonies under Title 18 U.S.C. §1512(c)(2) & §372 
Page	  8	  
	  
	  
▪ “If a U.S. Court should find in favor of plaintiff’s claim regarding the executive 

agreements and Hawai‘i’s occupation, then the prosecution of said War Crimes 
would come into play?” Winfrey “stated that is possible.” (Id., para. 21 & 22). 

▪ “Since there is no treaty, the plaintiff does not need a U.S. court ruling? The 
Plaintiff could get these issues resolved in an International venue and then 
prosecution of war crimes would come into play?” Winfrey “stated that is 
possible.” (Id., para. 23-24). 

Officer Pa informed Winfrey that as a police officer he swore “an oath to uphold the laws 
and constitution of the United States. Article 6, clause 2 of the U.S. constitution declares 
that treaties, which includes executive agreements, are the supreme law of the land.  
Because there is no treaty of annexation we are faced with a difficult situation, which 
needs clarification and I find it necessary to notify my superiors.” (Id., para. 25). 
 
Pursuant to the inquiries set forth hereinabove, in January, 2013, Office Pa prepared and 
submitted his report/memorandum through his chain of command to Police Chief Harry S. 
Kubojiri concerning potential problems for law enforcement dealing with the commission 
of war crimes.  Officer Pa’s report included a request for Officer’s training in dealing 
with victims reporting the commission of war crimes.  To date, no response or action has 
been taken on Officer Pa’s report and request for training.   
 
On December 10, 2012, Dr. Sai also deposited an instrument of accession acceding to the 
jurisdiction of the International Criminal Court (ICC) with the Secretary-General, 
whereby the ICC will have jurisdiction over Hawaiian territory starting on March 4, 2013 
(Exhibit “6” Declaration of David Keanu Sai, Ph.D.).  The ICC prosecutes “individuals” 
and not States for war crimes, in particular, failure to provide a fair trial. See Article 
8(2)(a)(vi) of the Rome Statute (1998).  The Instrument of Accession was accepted under 
Article 125(3) of the Rome Stature, which provides:  

 
This Statute shall be open by all States. Instruments of 
accession shall be deposited with the Secretary-General of 
the United Nations. 

 
On January 14, 2013, Dr. Sai also deposited, by courier, an instrument of accession 
acceding to the 1949 Fourth Geneva Convention for the Protection of Civilian Persons in 
Time of War with Ambassador Benno Bättig, General Secretariat of the Swiss Federal 
Department of Foreign Affairs (FDFA), received at his office in Berne, Switzerland 
(Exhibit “9” Declaration of David Keanu Sai, Ph.D., provided in the accompanying CD).  
Article 156 of the Fourth Geneva Convention provides that accessions shall be notified in 
writing to the Swiss Federal Council and the Swiss Federal Council shall communicate 
the accessions to all the Powers in whose name the Convention has been signed, or whose 
accession has been notified.  The Swiss Federal Council receives accessions through the 
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FDFA.  According to Article 159, the Swiss Federal Council also informs the Secretary-
General of the United Nations of all ratifications, accessions and denunciations received 
by them. The United States also ratified the Fourth Geneva Convention on February 8, 
1955 (6.3 U.S.T. 3516). 
 
Pursuant to Article 157, the Convention took immediate effect from the date of the 
deposit because Hawai‘i is currently under occupation.  By acceding to the Fourth 
Geneva Convention, the Hawaiian Kingdom, as a State, became a High Contracting Party 
and its territory now comes under the Fourth Geneva Convention and Hawaiian nationals 
are presently considered “protected persons.”  
 
The International Criminal Court prosecutes perpetrators who commit war crimes that 
violate the rights of “protected persons” as defined by the Fourth Geneva Convention.  
The Instrument of Accession was accepted under Article 155 of the Fourth Geneva 
Convention, which provides:  

 
From the date of its coming into force, it shall be open to 
any [State] Power in whose name the present Convention 
has not been signed, to accede to this Convention. 

  
COMPLAINT 

 
It has been brought to my attention that Officer Pa has been placed on leave without pay 
while under internal investigation for carrying out his duties in compliance with 18 U.S.C. 
§2441.   
 
Having obtained the HCPD/OPS Complaint (a true and correct copy of which I have been 
authorized to enclose for your records), and upon further information provided to me by 
Officer Pa when I spoke with him over the phone regarding the status of the investigation 
of my clients’ complaints, I believe good cause exists which obliges me to report to your 
office and request your investigation into the possibility that a conspiracy, with the 
intention to intimidate and/or obstruct the fulfillment of Officer Pa’s duty to complete his 
investigation into the criminal complaints that were reported by my clients and followed 
by his (Officer Pa’s) routing of said complaints to the United States Pacific Command,  
has occurred.  The HCPD/OPS complaint against Officer Pa presents evidence of the 
crimes of obstruction of justice and conspiracy and identifies the alleged perpetrators.   
 
Accordingly, pursuant to 18 U.S.C. §4 and the enclosed HCPD/OPS complaint, I am 
reporting the commission of secondary felonies committed by judges of the third circuit, 
court clerks of the third circuit and attorneys.  
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1. CHARGE 1—Obstruction of Justice (18 U.S.C. §1512(c)(2)) 
 
Charge 1 of the Complaint against Officer Pa under “specifications,” states, “It is alleged 
that on February 28, 2013, while off duty, you telephoned State of Hawai‘i Judges and 
Private Attorneys identifying yourself as a Police Officer with the Hawai‘i County Police 
Department and informed them that they are the subjects of war crime complaints made 
against them and requested that they be interviewed as part of your investigation and 
provide a statement to you.”  Charges 2-17 and 38-39, specifically identifies the names 
of the judges, judges’ clerks and the attorneys. 
 
Upon information and belief, Officer Pa will confirm that the reason why he called while 
off duty was because his shift didn’t start until 3:30pm and that he wouldn’t have enough 
time to contact those named in the criminal complaints. More importantly, upon 
information and belief, Officer Pa will confirm that he was unable to document the calls 
he made to these judges and attorneys in an official report because he was relieved of his 
duties before he could prepare and submit his report.   
 
The calls and identities of the judges and judges’ clerks referred to in the HCPD/OPS 
complaint were noted in Officer Pa’s notes, and had not been revealed by Officer Pa, due 
to his untimely being placed on administrative leave without pay.  Officer Pa has 
personally retained continued and uninterrupted possession of said call notes.  
 
Upon information and belief, Officer Pa will also confirm that, prior to being served with 
the HCPD/OPS complaint, he was told by his Captain, Robert Wagner, that judges and 
attorneys have been calling upstairs.  Officer Pa will confirm his understanding of the 
term “upstairs” meant the upper chain of command of the Hawai’i County Police 
Department.  
 
In light of this information, it can be reasonably concluded that the only way for the 
HCPD/OPS to have known that Officer Pa had in fact called the judges, judges’ clerks 
and attorneys was to have been told by the judges, judges’ clerks and attorneys 
themselves.  Captain Wagner’s statement to Officer Pa (prior to Office Pa’s receiving the 
HCPD/OPS complaint) corroborates this conclusion.  Instead of calling Officer Pa as the 
initial investigator, based upon the information enclosed or contained hereinabove, it 
appears these judges and attorneys, being the alleged principals to the felony complaint, 
called the upper chain of command of the Police Department to complain against Officer 
Pa.   
 
On behalf of my clients, I submit this presents clear evidence of obstruction of justice by 
obstructing an official criminal investigation.  At a minimum, it obliges me to report 
these occurrences to your office and demand your office take immediate and appropriate 
action. 
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Obstruction of justice. An attempt to interfere with the 
administration of the courts, the judicial system, or law 
enforcement officers, including threatening witnesses, 
improper conversations with jurors, hiding evidence, or 
interfering with an arrest. Such activity is a crime. 

 
From the mere fact that you have been assigned to investigate the criminal complaints 
initiated by Officer Pa clearly indicates that this is an official investigation, and any 
attempt to obstruct or impede an official investigation is a violation of 18 U.S.C. 
§1512(c)(2).   
 

CHAPTER 73—OBSTRUCTION OF JUSTICE 
18 U.S.C. §1512(c)(2). Whoever corruptly…obstructs, 
influences, or impedes any official proceeding, or attempts 
to do so, shall be fined under this title or imprisoned not 
more than 20 years or both.  

 
 

2. CHARGE 2—Conspiracy to impede or injure officer (18 U.S.C. §372) 
 
The complaint against Officer Pa is cloaked with the appearance of an internal 
investigation with the Hawai‘i Police Department named as the complainant, when it 
should be an external matter with the judges and attorneys as the complainants.  
According to HPD/OPS-001 (PO/FORM GO 302-A) (04-25-12) Office of Professional 
Standards, complaints made against police officers require the complainants to notarize 
their complaints to ensure the truthfulness of the allegations.  But to have the judges and 
attorneys submit notarized complaints against Officer Pa, when they are the alleged 
principals and accomplices in Officer Pa’s criminal investigation, would clearly be prima 
facie evidence of obstruction of justice and violations of 18 U.S.C. §1512(c)(2) and §372.  
The complaint and actions taken against Officer Pa is a deliberate attempt to conceal the 
actions of the judges and attorneys.  Conspiracy is an agreement by two or more people 
to commit an illegal act using illegal means and is a violation of 18 U.S.C. §372. 
 

18 U.S.C. §372. Conspiracy to impede or injure officer 
If two or more persons in any State, Territory, Possession, 
or District conspire to prevent, by force, intimidation, or 
threat…any officer of the United States to leave the place, 
where his duties as an officer are required to be performed, 
or to injure him in his person or property on account of his 
lawful discharge of the duties of his office, or while 
engaged in the lawful discharge thereof, or to injure his 
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property so as to molest, interrupt, hinder, or impede him in 
the discharge of his official duties, each of such persons 
shall be fined under this title or imprisoned not more than 
six years, or both. 

 
This complaint, made on behalf of my clients, alleges the following named judges, 
judge’s court clerks and attorneys, identified in the enclosed HCPD/OPS complaint, 
appear to have engaged or otherwise participated in the commission of secondary felonies 
of obstruction of justice and conspiracy pursuant to 18 U.S.C. §1512(c)(2) and §372.  
These secondary felonies have a direct nexus with the original felonies that your office is 
currently investigating.  The following judges, judge’s court clerks and/or attorneys, 
indentified in the HCPD/OPS complaint, are the alleged perpetrators of the secondary 
felonies:  
 

1. Principal—Judge Greg Nakamura; 
2. Principal—Judge Ronald Ibarra; 
3. Principal—Judge Glenn Hara; 
4. Principal—Judge Harry Freitas; 
5. Principal/Accomplice—Court Clerk Shaylina Quenga; 
6. Principal/Accomplice—Court Clerk Jaime Takimoto; 
7. Principal/Accomplice—Robert Kim, Esq.; 
8. Principal/Accomplice—Edmund Haitsuka, Esq.; 
9. Principal/Accomplice—Robert Triantos, Esq.; 
10. Principal/Accomplice—Peter Kubota, Esq.; 
11. Principal/Accomplice—Mitzi Lee, Esq. 

 
 

3. CHARGE 3—Misuse of the prestige of judicial office                                               
(Rule 1.3, Haw. Revised Rules of Judicial Conduct) 

 
Specifically, as more fully disclosed in the HCPD/OPS complaint and information set 
forth hereinabove, these judges have used their professions to obstruct and impede an 
official criminal proceedings against themselves in violation of Rule 1.3 of the Hawai‘i 
Revised Code of Judicial Conduct (HRCJC). 

 
Rule 1.3 (HRCJC). Avoiding misuse of the prestige of 
judicial office 
A judge shall not lend the prestige of judicial office to 
advance the personal or economic interests of the judge or 
others, or allow others to do so.  
Comment: [1a] It is improper for a judge to use or attempt 
to use his or her position to gain personal advantage or 
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deferential treatment of any kind. For example, it would be 
improper for a judge to allude to his or her judicial status to 
gain favorable treatment in encounters with traffic officials. 

 
As a result of my appearance as counsel for my clients in hearings before the 
aforementioned judges of the District and Circuit Courts of the Third Circuit, I personally 
witnessed the commission of felonies described herein by said judges and attorneys for 
the plaintiffs identified herein.  
 
Accordingly, in light of the evidence presented by this submission, that the 
aforementioned judges and attorneys have committed secondary felonies, I respectfully 
demand that you immediately apprehend these perpetrators and place them under arrest in 
order to put a stop to the flagrant violations that have and continue to transpire against the 
rights of my clients.  Additionally, your apprehension and arrest of these perpetrators are 
vital to ensure the integrity of the criminal investigative process and a public trust that 
reporting of such crimes will be protected against the unlawful influence, interference 
and/or obstruction by perpetrators of felonies under 18 U.S.C. §2441. 
 
Additionally, the Criminal Investigations Section, Area 1, should immediately conduct an 
investigation into these occurrences initiated by the Police Captain and the detective 
identified in the HCPD-OPS complaint against Office Pa as accessories after the fact.  
 

1. Accessory after the fact—Police Captain Samuel Kawamoto; and  
2. Accessory after the fact—Police Detective Brian D. Prudencio. 

 
Upon information and belief my clients will confirm that, when he contacted them, 
Detective Prudencio gave my clients the impression that he was investigating their 
complaints when in fact he was investigation Officer Pa.  This is unacceptable to mislead 
victims of a felony who were relying on the Hawai‘i Police Department to do an 
impartial, independent and fair investigation of the alleged crime committed against them. 
When Detective Prudencio contacted me, he only admitted to investigating Officer Pa 
after I asked if he was calling me about my clients’ complaints.  
 
 

CONCLUSION 
 
My clients have told me that you have indicated to them that you intend to route the 
investigation of their complaints to the Federal Bureau of Investigation.  I respectfully 
submit this is in error, because the appropriate Federal agency outside of the United 
States pursuant to 18 U.S.C. §2441 is the United States Pacific Command, Staff Judge 
Advocate, as explained hereinabove.  
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Upon information and belief, Officer Pa will confirm his telephone conversations with 
Ronald Winfrey, Principal Deputy Staff Judge Advocate, USPACOM, regarding the 
routing of the criminal investigations, which I believe will be important to your 
investigation and appropriate actions taken by your office. 
 
Therefore, upon completion of your preliminary investigation, the Criminal Investigation 
Section, Area 1, please properly route the reports to the Staff Judge Advocate of the U.S. 
Pacific Command, being the proper federal agency “outside” of U.S. territory, pursuant to 
18 U.S.C. §2441, and §822(a)(3), Article 22, Uniform Code of Military Justice.  
 
Sincerely, 
 
 
 
 
 
 
Dexter K. Kaiama, Esq. 
 
 
 
enclosures 
 
cc: International Criminal Court ��� 
 Office of the Prosecutor ��� 
 Communications ��� 
 Post Office Box 19519 ��� 
 2500 CM The Hague ��� 
 The Netherlands (Holland) 
 
 Office of the United Nations High Commissioner for Human Rights 
 Human Rights Council Branch-Complaint Procedure Unit 
 OHCHR- Palais Wilson 
 United Nations Office at Geneva 
 CH-1211 Geneva 10, Switzerland 
 
 Admiral Samuel J. Locklear III, USN 
 HQ USPACOM 
 Attn JOO 
 Box 64028 
 Camp H.M. Smith, HI  96861-4031 
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VERIFICATION 
 

Pursuant to Title 18 U.S.C. §1001, I, Dexter K. Kaiama, have not in any manner 
knowingly and willfully falsified, concealed or failed to disclose any material fact or 
made any false, fictitious, or fraudulent statement or knowingly used any documents 
which contain such statements in connection with the preparation of the foregoing 
complaint. 
 
Dated: April 14, 2013 
 
 
 
 
        
 
       Dexter K. Kaiama 
 
 



DECLARATION OF DAVID KEANU SAI, PH.D. 
 

 David Keanu Sai, Ph.D., declares under penalty that the following is true 

and correct: 

1. I have a Ph.D. in political science specializing in international relations, 

international law, U.S. constitutional law and Hawaiian constitutional law. My 

contact information is 47-605 Puapo’o Place, Kaneohe, Hawai’i, 96744, 808-

383-6100 and e-mail address at keanu.sai@gmail.com. 

2. The Hawaiian Kingdom, as an independent and sovereign state, has forty-six 

(46) treaty partners, to wit: Argentina, Austria, Belgium, Bolivia, Brazil, 

Bulgaria, Chile, Colombia, Costa Rica, Denmark, Dominican Republic Egypt, 

Ecuador, El Salvador, France, Germany, Greece, Guatemala, Haiti, Honduras, 

Hungary, Iran, Italy, Japan, Liberia, Luxembourg, Mexico, Montenegro, 

Netherlands, Nicaragua, Norway, Paraguay, Peru, Portugal, Romania, Russia, 

Serbia, Spain, Sweden, Switzerland, Thailand, Turkey, United Kingdom of 

Great Britain and Northern Ireland, United States of America, Uruguay, and 

Venezuela. 

3. The aforementioned treaties have not been terminated by consent of the 

parties and still remain in full force and effect. 

4. States who gained their independence from State parties to treaties with the 

Hawaiian Kingdom, whether as colonial possessions, mandate territories or 

trust territories, are also successor State parties to the treaties with the 

Hawaiian Kingdom, which now includes one-hundred and twenty-seven (127) 

States. 
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5. On August 1, 2012, the acting government of the Hawaiian Kingdom 

commissioned me as Ambassador-at-large to bring to the attention of the 

international community the illegal and prolonged occupation of the Hawaiian 

Kingdom and to prepare a Protest and Demand to be filed with the President 

of the United Nations General Assembly under Article 35(2) of the Charter of 

the United Nations. 

6. Article 35(2) of the United Nations Charter provides, “a State which is not a 

Member of the United Nations may bring to the attention of the…General 

Assembly any dispute to which it is a party...” The Hawaiian Kingdom is a 

non-Member State of the United Nations.  

7. On August 10, 2012, I was granted permission to enter the United Nations 

facility and Mrs. Hanifa Mezoui, Ph.D., Special Coordinator, Third 

Committee and Civil Society, Office of the President of the Sixty-Sixth 

Session of the General Assembly received me in the headquarters for the 

President of the United Nations General Assembly.  

8. After I presented my credentials and explained the circumstances of the 

Hawaiian situation and that I was there to file a Protest and Demand against 

one-hundred and seventy-three (173) member States of the United Nations for 

treaty violations as a non-member State under Article 35(2) of the United 

Nations Charter, Dr. Mezoui acknowledged receipt of the Protest and Demand 

and a CD of PDF files of Annexes. 

9. Attached hereto as Exhibit “1” is a true and correct copy of Dr. Mezoui’s 

acknowledgment of receipt. 



 3 

10. One-hundred and twenty (120) named States in the Protest and Demand are 

also members of the Group of 77 at the United Nations. Mr. Pierre Forien, on 

behalf of the Executive Secretary of the Group of 77, also acknowledged 

receipt of the Protest and Demand and a CD of PDF files of Annexes on 

August 10, 2012 at the United Nations. 

11. Attached hereto as Exhibit “2” is a true and correct copy of Mr. Forien’s 

acknowledgment of receipt.  

12. The Protest and Demand and a CD of PDF files of Annexes was also 

acknowledged and received by Mr. Carlyle Corbin, Ph.D., Executive 

Secretary of the Council of Presidents, which is a think tank comprised of 

former Presidents of the United Nations General Assembly that advises the 

sitting President, on August 10, 2012. 

13. Attached hereto as Exhibit “3” is a true and correct copy of Dr. Corbin’s 

acknowledgment of receipt. 

14. All one-hundred and seventy-three (173) named States in the Protest and 

Demand received a copy of the same by their Permanent Missions to the 

United Nations in New York. 

15. Attached hereto as Exhibit “4” is a true and correct copy of the Protest and 

Demand (without annexes) and the cover letter to the President of the United 

Nations General Assembly. The PDFs of the Annexes can be accessed online 

at http://hawaiiankingdom.org/UN_Protest_Annexes.shtml. 

16. Attached hereto as Exhibit “5” is a true and correct copy of a second letter 

received by the President of the United Nations General Assembly dated 
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August 14, 2012. 

17. On August 19, 2012, I received a telephone call from Dr. Mourad Ahmia, 

Executive Secretary of the Group of 77 at the United Nations, in New York 

City, notifying me that after further review by the President’s office the 

Protest and Demand met the procedural requirements under the Charter of the 

United Nations and that the Hawaiian Kingdom, being a State not a member 

of the United Nations, the Hawaiian Protest and Demand was forwarded to the 

President of the United Nations General Assembly, H.E. Mr. Nassir Abdulaziz 

Al-Nasser of Qatar, under Article 35(2) of the Charter of the United Nations. 

18. Dr. Ahmia also told me that H.E. Nassir Abdulaziz Al-Nasser would be 

passing on the Protest and Demand and all relevant documents to his 

successor H.E. Vuk Jeremić of the Republic of Serbia, who took office on 

September 18, 2012. 

19. On November 28, 2012, the acting Government of the Hawaiian Kingdom 

acceded to the Rome Statute establishing the International Criminal Court, 

The Hague, Netherlands. 

20. Attached hereto as Exhibit “6” is a true and correct copy of the Instrument of 

Accession dated November 28, 2012. 

21. On December 10, 2012, I deposited the Instrument of Accession with the 

Secretary-General of the United Nations, by the United Nations Treaty 

Section, Office of Legal Affairs, in New York City. The International 

Criminal Court prosecutes individuals and not States for war crimes. 

22. Attached hereto as Exhibit “7” is a true and correct copy of the cover letter to 
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the Secretary-General of the United Nations dated December 10, 2012. 

23. Attached hereto as Exhibit “8” is a true and correct copy of the United Nations 

Treaty Section, Office of Legal Affairs, acknowledgment and receipt of the 

Instrument of Accession. 

24. On January 14, 2013, I deposited, by courier, an instrument of accession acceding 

to the 1949 Fourth Geneva Convention for the Protection of Civilian Persons in Time 

of War with Ambassador Benno Bättig, General Secretariat of the Swiss Federal 

Department of Foreign Affairs (FDFA), received at his office in Berne, Switzerland. 

The Fourth Geneva Convention took immediate effect on January 14, 2013 

pursuant to Article 157 of the Fourth Geneva Convention. 

25. Attached hereto as Exhibit “9” is a true and correct copy of the Swiss 

Government’s acknowledgement and receipt dated January 14, 2013 and the 

Instrument of Accession dated November 28, 2012. 

26. I am qualified and competent to testify on the matters stated herein and further 

as an expert witness in matters concerning the Legal Continuity of the 

Hawaiian Kingdom as an Independent and Sovereign State. 

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS 

TRUE AND CORRECT. 

 DATED: Honolulu, Hawai’i, January 16, 2013.  

 
 
 

_____________________________ 
David Keanu Sai 
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DAVID KEANU SAI, PH.D. 
Ambassador-at-large for the Hawaiian Kingdom 
P.O. Box 2194 
Honolulu, HI  96805-2194       
Tel: (808) 383-6100 
E-mail: interior@hawaiiankingdom.org 
Website: http://hawaiiankingdom.org/ 
_____________________________________________________________________________ 
 

 
August 9, 2012 

 
 
Excellency: 
 
 In accordance with Article 35(2) of the United Nations Charter, I have the honor 
on behalf of the acting government, to bring to the attention of the United Nations 
General Assembly, by its President, a Protest and Demand of the prolonged occupation of 
the Hawaiian Kingdom, being a non-Member State of the United Nations, attached herein 
together with a CD of PDF files of Annexes to the Protest and Demand and other 
pertinent documents. The Hawaiian Kingdom achieved the recognition of its 
independence as a sovereign State on November 28, 1843 by joint proclamation from 
Great Britain and France and by 1893, the Hawaiian Kingdom maintained over ninety 
legations and consulates throughout the world and has been a Member State of the 
Universal Postal Union since January 1, 1882. 
 
 Unable to procure a treaty of cession from the Hawaiian Kingdom acquiring the 
Hawaiian Islands as required by international law, the United States Congress enacted a 
Joint Resolution To provide for annexing the Hawaiian Islands to the United States, 
which was signed into law by President McKinley on July 7, 1898 during the Spanish-
American War as a war measure.  The Hawaiian Kingdom came under military 
occupation on August 12, 1898 at the height of the Spanish-American War, and the 
occupation was justified by the United States as a military necessity in order to reinforce 
and supply the troops that have been occupying the Spanish colonies of Guam and the 
Philippines since May 1, 1898.  Following the close of the Spanish-American War by the 
1898 Treaty of Paris, U.S. troops remained in the Hawaiian Islands and continued its 
illegal occupation to date in violation of the 1893 Lili‘uokalani assignment and 
Agreement restoration, being international compacts established through exchange of 
notes, the 1907 Hague Convention, IV, and the 1949 Geneva Convention, IV.  
 
 Furthering the illegal occupation, United States President McKinley signed into 
United States law An Act To provide a government for the Territory of Hawai‘i on April 
30, 1900; and on March 18, 1959, United States President Eisenhower signed into United 
States law An Act To provide for the admission of the State of Hawai‘i into the Union. 
These laws, which include the 1898 joint resolution of annexation, have no 
extraterritorial effect and stand in direct violation of international law and the 1893 
Lili‘uokalani assignment and Agreement restoration. Actions taken against the Hawaiian 



Kingdom by the United States constitutes serious international wrongful acts pursuant to 
the Responsibility of States for International Wrongful Acts (2001). 

 
 I had the honor of serving as Agent for the acting Government of the Hawaiian 

Kingdom in arbitral proceedings before the Permanent Court of Arbitration, Larsen v. 
Hawaiian Kingdom, 119 International Law Reports 566 (2001).1 The Arbitral Tribunal in 
the Larsen arbitration comprised of Professor James Crawford, SC, Presiding Arbitrator, 
who at the same time was a member of the United Nations International Law 
Commission and Special Rapporteur on State Responsibility (1997-2001); Professor 
Christopher Greenwood, QC, Associate Arbitrator, who now serves as a Judge on the 
International Court of Justice since February 6, 2009; and Gavan Griffith, QC, Associate 
Arbitrator, who served as former Solicitor General for Australia. The jurisdictional basis 
of the Permanent Court of Arbitration in Larsen v. Hawaiian Kingdom was a dispute 
between a State and a private person. I also served as Agent for the acting Government 
when I filed a Complaint against the United States of America with the United Nations 
Security Council on July 5, 2001, under the Presidency of China.2  

 
 The Hawaiian Kingdom will withdraw States from this Protest and Demand, with 
the exception of the United States of America, when said States shall declare, whether 
individually or collectively, that they will not recognize as lawful the United States of 
America’s presence and authority within the territory, territorial seas, exclusive economic 
zone and airspace of the Hawaiian Kingdom according to Article 41(2), Responsibility of 
States for International Wrongful Acts (2001), excepting the United States’ temporary 
and limited authority vested by virtue of the 1893 Lili‘uokalani assignment, Article 43 of 
the 1907 Hague Convention, IV, and international law. 
 
 The Hawaiian Kingdom will be providing individual packets for the Permanent 
Representatives of the named States that contain a cover letter with accompanying CD of 
PDF files of the Protest and Demand and Annexes. 
 
 Please accept, Excellency, the assurances of my highest consideration, 
 
 
 
 
 
David Keanu Sai 
 

                                                
1 Bederman & Hilbert, “Arbitration—UNCITRAL Rules—justiciability and indispensable third parties—
legal status of Hawai‘i,” 95 American Journal of International Law 927-933 (2001). 
2 Patrick Dumberry, “The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
Kingdom’s Claim to Continue as an Independent State under International Law,” 2(1) Chinese Journal of 
International Law 655-684 (2002); and David Keanu Sai, “A Slippery Path towards Hawaiian Indigeneity: 
An Analysis and Comparison between Hawaiian State Sovereignty and Hawaiian Indigeneity and its Use 
and Practice in Hawai’i today,” 10 Journal of Law and Social Challenges 68-133 (Fall 2008). 



  
PROTEST and DEMAND 

 
BY 

 
THE HAWAIIAN KINGDOM 

 
FOR SERIOUS BREACHES OF 

OBLIGATIONS UNDER PEREMPTORY 
NORMS OF GENERAL INTERNATIONAL 

LAW COMMITTED BY: 
 

THE UNITED STATES OF AMERICA, 
 

AND INTERNATIONALLY WRONGFUL 
ACTS COMMITTED BY: 

 
AFGHANISTAN, ALGERIA, ANGOLA, ANTIGUA AND BARBUDA, 
ARGENTINA, ARMENIA, AUSTRALIA, AUSTRIA, AZERBAIJAN, 
BAHAMAS, BAHRAIN, BANGLADESH, BARBADOS, BELARUS, 
BELGIUM, BELIZE, BENIN, BHUTAN, BOLIVIA (PLURINATIONAL 
STATE OF), BOTSWANA, BRAZIL, BRUNEI DARUSSALAM, 
BULGARIA, BURKINA FASO, BURUNDI, CAPE VERDE, CENTRAL 
AFRICAN REPUBLIC, CHAD, CHILE, COLOMBIA, COMOROS, 
CONGO, COSTA RICA, COTE D'IVOIRE, CUBA, CYPRUS, CZECH 
REPUBLIC, DEMOCRATIC PEOPLE’S REPUBLIC OF KOREA, 
DEMOCRATIC REPUBLIC OF THE CONGO, DENMARK, DJIBOUTI, 
DOMINICA, DOMINICAN REPUBLIC, ECUADOR, EGYPT, EL 



	   2	  

SALVADOR, EQUATORIAL GUINEA, FIJI, FINLAND, FRANCE, 
GABON, GAMBIA, GEORGIA, GERMANY, GHANA, GREECE, 
GRENADA, GUATEMALA, GUINEA, GUINEA-BISSAU, GUYANA, 
HAITI, HONDURAS, HUNGARY, ICELAND, INDIA, INDONESIA, 
IRAN (ISLAMIC REPUBLIC OF), IRAQ, IRELAND, ITALY, JAMAICA, 
JAPAN, JORDAN, KAZAKHSTAN, KENYA, KIRIBATI, KUWAIT, 
KYRGYZSTAN, LAO PEOPLE’S DEMOCRATIC REPUBLIC, LATVIA, 
LEBANON, LESOTHO, LIBERIA, LIBYA, LITHUANIA, 
LUXEMBOURG, MADAGASCAR, MALAWI, MALAYSIA, 
MALDIVES, MALI, MALTA, MARSHALL ISLANDS, MAURITANIA, 
MAURITIUS, MEXICO, MICRONESIA (FEDERATED STATES OF), 
MONTENEGRO, MOROCCO, MOZAMBIQUE, MYANMAR, 
NAMIBIA, NAURU, NETHERLANDS, NEW ZEALAND, NICARAGUA, 
NIGER, NIGERIA, NORWAY, PAKISTAN, PALAU, PAPUA NEW 
GUINEA, PARAGUAY, PERU, PHILIPPINES, POLAND, PORTUGAL, 
QATAR, REPUBLIC OF CAMEROON, REPUBLIC OF KOREA, 
REPUBLIC OF MOLDOVA, ROMANIA, RUSSIAN FEDERATION, 
RWANDA, SAINT KITTS AND NEVIS, SAINT LUCIA, SAINT 
VINCENT AND THE GRENADINES, SAMOA, SAN MARINO, SAO 
TOME AND PRINCIPE, SENEGAL, SERBIA, SEYCHELLES, SIERRA 
LEONE, SINGAPORE, SLOVAKIA, SLOVENIA, SOLOMON ISLANDS, 
SOMALIA, SOUTH SUDAN, SOUTH AFRICA, SPAIN, SRI LANKA, 
SUDAN, SURINAME, SWAZILAND, SWEDEN, SWITZERLAND, 
SYRIAN ARAB REPUBLIC, TAJIKISTAN, THAILAND, TIMOR-
LESTE, TOGO, TONGA, TRINIDAD AND TOBAGO, TUNISIA, 
TURKEY, TURKMENISTAN, TUVALU, UGANDA, UKRAINE, 
UNITED ARAB EMIRATES, THE UNITED KINGDOM OF GREAT 
BRITAIN AND NORTHERN IRELAND, UNITED REPUBLIC OF 
TANZANIA, URUGUAY, UZBEKISTAN, VANUATU, VENEZUELA 
(BOLIVARIAN REPUBLIC OF), VIET NAM, ZAMBIA, AND 
ZIMBABWE 
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PROTEST and DEMAND 
 

9 August 2012 
 
 

BY: THE HAWAIIAN KINGDOM,  
 
which appoints as Agent for purposes of this Protest and Demand His Excellency Dr. 
David Keanu Sai, Ph.D., its Ambassador-at-large. 
 
AGAINST: One hundred seventy-three (173) member States of the United Nations, 
being the UNITED STATES OF AMERICA, AFGHANISTAN, ALGERIA, ANGOLA, 
ANTIGUA AND BARBUDA, ARGENTINA, ARMENIA, AUSTRALIA, AUSTRIA, 
AZERBAIJAN, BAHAMAS, BAHRAIN, BANGLADESH, BARBADOS, BELARUS, 
BELGIUM, BELIZE, BENIN, BHUTAN, BOLIVIA (PLURINATIONAL STATE OF), 
BOTSWANA, BRAZIL, BRUNEI DARUSSALAM, BULGARIA, BURKINA FASO, 
BURUNDI, CAPE VERDE, CENTRAL AFRICAN REPUBLIC, CHAD, CHILE, 
COLOMBIA, COMOROS, CONGO, COSTA RICA, COTE D'IVOIRE, CUBA, CYPRUS, 
CZECH REPUBLIC, DEMOCRATIC PEOPLE’S REPUBLIC OF KOREA, DEMOCRATIC 
REPUBLIC OF THE CONGO, DENMARK, DJIBOUTI, DOMINICA, DOMINICAN 
REPUBLIC, ECUADOR, EGYPT, EL SALVADOR, EQUATORIAL GUINEA, FIJI, 
FINLAND, FRANCE, GABON, GAMBIA, GEORGIA, GERMANY, GHANA, GREECE, 
GRENADA, GUATEMALA, GUINEA, GUINEA-BISSAU, GUYANA, HAITI, 
HONDURAS, HUNGARY, ICELAND, INDIA, INDONESIA, IRAN (ISLAMIC 
REPUBLIC OF),  IRAQ, IRELAND, IRAQ, ITALY, JAMAICA, JAPAN, JORDAN, 
KAZAKHSTAN, KENYA, KIRIBATI, KUWAIT, KYRGYZSTAN, LAO PEOPLE’S 
DEMOCRATIC REPUBLIC, LATVIA, LEBANON, LESOTHO, LIBERIA, LIBYA, 
LITHUANIA, LUXEMBOURG, MADAGASCAR, MALAWI, MALAYSIA, MALDIVES, 
MALI, MALTA, MARSHALL ISLANDS, MAURITANIA, MAURITIUS, MEXICO, 
MICRONESIA (FEDERATED STATES OF), MONTENEGRO, MOROCCO, 
MOZAMBIQUE, MYANMAR, NAMIBIA, NAURU, NETHERLANDS, NEW ZEALAND, 
NICARAGUA, NIGER, NIGERIA, NORWAY, PAKISTAN, PALAU, PAPUA NEW 
GUINEA, PARAGUAY, PERU, PHILIPPINES, POLAND, PORTUGAL, QATAR, 
REPUBLIC OF CAMEROON, REPUBLIC OF KOREA, REPUBLIC OF MOLDOVA, 
ROMANIA, RUSSIAN FEDERATION, RWANDA, SAINT KITTS AND NEVIS, SAINT 
LUCIA, SAINT VINCENT AND THE GRENADINES, SAMOA, SAN MARINO, SAO 
TOME AND PRINCIPE, SENEGAL, SERBIA, SEYCHELLES, SIERRA LEONE, 
SINGAPORE, SLOVAKIA, SLOVENIA, SOLOMON ISLANDS, SOMALIA, SOUTH 
SUDAN, SOUTH AFRICA, SPAIN, SRI LANKA, SUDAN, SURINAME, SWAZILAND, 
SWEDEN, SWITZERLAND, SYRIAN ARAB REPUBLIC, TAJIKISTAN, THAILAND, 
TIMOR-LESTE, TOGO, TONGA, TRINIDAD AND TOBAGO, TUNISIA, TURKEY, 



	   4	  

TURKMENISTAN, TUVALU, UGANDA, UKRAINE, UNITED ARAB EMIRATES, THE 
UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND, UNITED 
REPUBLIC OF TANZANIA, URUGUAY, UZBEKISTAN, VANUATU, VENEZUELA 
(BOLIVARIAN REPUBLIC OF), VIET NAM, ZAMBIA, ZIMBABWE. 
 

I. LEGAL GROUNDS  
 
(1) “A state which is not a Member of the United Nations may bring to the attention 

of the…General Assembly any dispute to which it is a party if it accepts in advance, for 
the purposes of the dispute, the obligations of pacific settlement provided in the present 
Charter,” Article 35(2), U.N. Charter. The Hawaiian Kingdom accepts the obligations of 
pacific settlement (Annex 1). 

 
(2) Violations of the principle that a State may not exercise its authority on the 

territory of another State and of the principle of sovereign equality among all States 
whether members on non-members of the United Nations. 

 
(3) “There is a breach of an international obligation by a State when an act of that 

State is not in conformity with what is required of it by that obligation, regardless of its 
origin or character,” Article 12, Responsibility of States for International Wrongful Acts 
(2001). 

 
(4) “The State responsible for the internationally wrongful act is under an obligation 

(a) to cease that act, if it is continuing; (b) to offer appropriate assurances and guarantees 
of non-repetition, if circumstances so require,” Article 30, Responsibility of States for 
International Wrongful Acts (2001). 

 
(5) “The responsible State is under an obligation to make full reparation for the injury 

caused by the international wrongful act,” Article 31(1), Responsibility of States for 
International Wrongful Acts (2001). 

 
(6) “Injury includes any damage, whether material or moral, caused by the 

internationally wrongful act of a State,” Article 31(2), Responsibility of States for 
International Wrongful Acts (2001). 

 
(7) “The responsible State may not rely on the provisions of its internal law as 

justification for failure to comply with the obligations,” Article 32, Responsibility of 
States for International Wrongful Acts (2001). 

 
(8) “Full reparation for the injury caused by the internationally wrongful act shall take 

the form of restitution, compensation and satisfaction, either singly or in combination,” 
Article 34, Responsibility of States for International Wrongful Acts (2001). 

 
(9) “A breach of such an obligation is serious if it involves a gross or systematic 

failure by the responsible State to fulfill the obligation,” Article 40(2), Responsibility of 
States for International Wrongful Acts (2001). 
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(10) “States shall cooperate to bring to an end through lawful means any serious 
breach within the meaning of article 40,” Article 41(1), Responsibility of States for 
International Wrongful Acts (2001). 

 
(11) “No State shall recognize as lawful a situation created by a serious breach within 

the meaning of article 40, nor render aid or assistance in maintaining that situation,” 
Article 41(2), Responsibility of States for International Wrongful Acts (2001). 
 

II. NATURE OF THE CLAIM 
 

This case arises out of the prolonged and illegal occupation of the entire territory of 
the Hawaiian Kingdom by the United States of America since the Spanish-American War 
on August 12, 1898, and the failure on the part of the United States of America to 
establish a direct system of administering the laws of the Hawaiian Kingdom. There are 
currently 119 United States military sites throughout the Hawaiian Islands encompassing 
230,622 acres of land under the command and control of the United States Pacific 
Command whose headquarters is situated on the Island of O‘ahu. These military sites 
have been illegally established within the territory of the Hawaiian Kingdom and have 
consequently placed the Hawaiian State and its population in grave danger from military 
attack by foreign States, e.g. Japan’s military attack of United States military sites on the 
Island of O‘ahu on December 7, 1941, and the threat of missile attacks from China, the 
Democratic People’s Republic of Korea, and the Russian Federation. 

 
The United States disguised its occupation of the Hawaiian Kingdom as if a treaty of 

cession annexed the Hawaiian Islands. There is no treaty. For the past 114 years, the 
United States of America has committed a serious international wrongful act and 
deliberately misled the international community that the Hawaiian Islands had been 
incorporated into the territory of the United States. It has unlawfully imposed its internal 
laws over Hawaiian territory, which includes its territorial seas, its exclusive economic 
zone, and its airspace, in violation of its treaties with the Hawaiian Kingdom, the 1907 
Hague Convention, IV, the 1949 Geneva Convention, IV, and international law. 

 
The Hawaiian Kingdom herein files this Protest and Demand as a non-member State 

pursuant to Article 35(2) of the United Nations Charter against the aforementioned 
member States for the violation of treaties and international law and calls upon the United 
Nations General Assembly:  

 
1. To ensure the United States of America comply with the 1893 

Lili‘uokalani assignment & Agreement of restoration, 1899 Hague 
Convention, IV, the 1949 Geneva Convention, IV, and international law, 
as hereinafter described; 

 
2. To ensure that the United States of America establishes a military 

government, to include tribunals, to administer and enforce the civil and 
penal laws of the Hawaiian Kingdom pursuant to the 1893 Lili‘uokalani 
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assignment and Article 43 of the 1907 Hague Convention, IV, as 
hereinafter described; 

 
3. To ensure that all member States of the United Nations shall not recognize 

as lawful the United States of America’s presence and authority within the 
territory, territorial seas, exclusive economic zone and airspace of the 
Hawaiian Kingdom, except for its temporary and limited authority vested 
under the 1893 Lili‘uokalani assignment and Article 43 of the 1907 Hague 
Convention, IV, as hereinafter described; 

 
4. To ensure full reparation for the injury caused by the serious breach of 

obligations and internationally wrongful acts in the form of restitution, 
compensation and satisfaction, whether singly or in combination. 

 
III. PRELIMINARY STATEMENT 

 
The Hawaiian Kingdom received the recognition of its independence and sovereignty 

by joint proclamation from the United Kingdom and France on November 28, 1843 
(Annex 2), and by the United States of America on July 6, 1844 (Annex 3). At the time of 
the recognition of Hawaiian independence, the Hawaiian Kingdom’s government was a 
constitutional monarchy that developed a complete system of laws, both civil and 
criminal, and have treaty relations of a most favored nation status with the major powers 
of the world, including the United States of America. 

 
A. PERMANENT POPULATION 

 
According to Professor Crawford, “If States are territorial entities, they are also 

aggregates of individuals. A permanent population is thus necessary for statehood, 
though, as in the case of territory, no minimum limit is apparently prescribed.”1 Professor 
Giorgetti explains, “Once recognized, States continue to exist and be part of the 
international community even if their population changes. As such, changes in one of the 
fundamental requirements of statehood do not alter the identity of the State once 
recognized.”2  

 
The population of the Hawaiian Islands can but be 

studied by one unfamiliar with the native tongue from its 
several census reports. A census is taken every six years. 
The last report is for the year 1890. From this it appears 
that the whole population numbers 89,990. This number 
includes natives, or, to use another designation, Kanakas, 
half-castes (persons containing an admixture of other than 
native blood in any proportion with it), Hawaiian-born 
foreigners of all races or nationalities other than natives, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 James Crawford, The Creation of States in International Law, 2nd ed. (Oxford, 2006), 52. 
2 Chiara Giorgetti, A Principled Approach to State Failure (Martinus Nijhoff Publishers, 2010), 55 
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Americans, British, Germans, French, Portuguese, 
Norwegians, Chinese, Polynesians, and other nationalities. 

 
Americans number 1,928; natives and half-castes, 

40,612; Chinese, 15,301; Japanese, 12,360; Portuguese, 
8,602; British, 1,344; Germans, 1,034; French, 70; 
Norwegians, 227; Polynesians, 588; and other foreigners 
419. 

 
It is well at this point to say that of the 7,495 Hawaiian-

born foreigners 4,117 are Portuguese, 1,701 Chinese and 
Japanese, 1,617 other white foreigners, and 60 of other 
nationalities.3 

 
The permanent population has exceedingly increased since the 1890 census and 

according to the last census in 2011 by the United States that number is now at 
1,374,810.4 International law, however, protects the status quo of the national population 
of an occupied State during occupation. According to Professor von Glahn, “the 
nationality of the inhabitants of occupied areas does not ordinarily change through the 
mere fact that temporary rule of a foreign government has been instituted, inasmuch as 
military occupation does not confer de jure sovereignty upon an occupant. Thus under the 
laws of most countries, children born in territory under enemy occupation possess the 
nationality of their parents, that is, that of the legitimate sovereign of the occupied area.”5 
Any individual today who is a direct descendent of a person who lawfully acquired 
Hawaiian citizenship prior to the U.S. occupation that began at noon on August 12, 1898, 
is a Hawaiian subject. Hawaiian law recognizes all others who possess the nationality of 
their parents as part of the alien population.  

 
B. DEFINED TERRITORY 

 
According to Judge Huber, “Territorial sovereignty…involves the exclusive right to 

display the activities of a State.”6 Crawford also states, “Territorial sovereignty is not 
ownership of but governing power with respect to territory.”7  

 
The laws are obligatory upon all persons, whether subjects 
of this kingdom, or citizens or subjects of any foreign State, 
while within the limits of this kingdom, except so far as 
exception is made by the laws of nations in respect to 
Ambassadors or others.  The property of all such persons, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawaii: 1894-
95, (Government Printing Office, 1895), 539 
4 2011 Population Estimates. United States Census Bureau, Population Division. 
5 Gehard von Glahn, The Occupation of Enemy Territory: A Commentary on the Law and Practice of 
Belligerent Occupation (University of Minnesota Press 1957), 60. 
6 Island of Palmas Case, 1 RIAA 829, 839 (Arbitrator Huber) 4 ILR 3 (1928), 103, 108, 110, 111, 113, 114, 
418, 479, 482, 487, 492. 
7 Crawford, 56. 
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while such property is within the territorial jurisdiction of 
this kingdom, is also subject to the laws.8 

 
The Islands constituting the defined territory of the Hawaiian Kingdom on January 17, 

1893, together with its territorial seas whereby the channels between adjacent Islands are 
contiguous, its exclusive economic zone of two hundred miles, and its air space, include: 

 
Island:   Location:    Square Miles/Acreage: 
 
Hawai‘i   19º 30' N 155º 30' W   4,028.2 / 2,578,048 
Maui   20º 45' N 156º 20' W   727.3 / 465,472 
O‘ahu   21º 30' N 158º 00' W   597.1 / 382,144 
Kaua‘i   22º 03' N 159º 30' W   552.3 / 353,472 
Molokai   21º 08' N 157º 00' W   260.0 / 166,400 
Lana‘i   20º 50' N 156º 55' W   140.6 / 89,984 
Ni‘ihau   21º 55' N 160º 10' W   69.5 / 44,480 
Kaho‘olawe 20º 33' N 156º 35' W   44.6 / 28,544 
Nihoa   23º 06' N 161º 58' W   0.3 / 192 
Molokini   20º 38' N 156º 30' W   0.04 / 25.6 
Lehua   22º 01' N 160º 06' W   0.4 / 256 
Ka‘ula   21º 40' N 160º 32' W   0.2 / 128 
Laysan   25º 50' N 171º 50' W   1.6 / 1,024 
Lisiansky   26º 02' N 174º 00' W   0.6 / 384 
Palmyra   05º 52' N 162º 05' W   4.6 / 2,944 
Ocean  28º 25' N 178º 25' W   0.4 / 256 
TOTAL:       6,427.74 / 4,113,753.6 

 
C. GOVERNMENT 

 
According to Crawford, “Governmental authority is the basis for normal inter-State 

relations; what is an act of a State is defined primarily by reference to its organs of 
government, legislative, executive or judicial.”9 Since 1864, the Hawaiian Kingdom fully 
adopted the separation of powers doctrine in its constitution, being the cornerstone of 
constitutional governance. 

 
Article 20. The Supreme Power of the Kingdom in its 

exercise, is divided into the Executive, Legislative, and 
Judicial; these shall always be preserved distinct, and no 
Judge of a Court of Record shall ever be a member of the 
Legislative Assembly. 

 
Article 31. To the [Queen] belongs the executive power. 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8 Compiled Laws of the Hawaiian Kingdom (1884), §6. 
9 Crawford, 56. 
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Article 45. The Legislative power of the Three Estates 
of this Kingdom is vested in the King, and the Legislative 
Assembly; which Assembly shall consist of the Nobles 
appointed by the King, and of the Representatives of the 
People, sitting together.  

 
Article 66. The Judicial Power shall be divided among 

the Supreme Court and the several Inferior Courts of the 
Kingdom, in such manner as the Legislature may, from 
time to time, prescribe, and the tenure of office in the 
Inferior Courts of the Kingdom shall be such as may be 
defined by the law creating them. (Annex 4). 

 
1. Power to Declare and Wage War & to Conclude Peace 

 
The power to declare war and to conclude peace is constitutionally vested in the 

office of the Monarch pursuant to Article 26, Hawaiian Constitution, “The [Queen] is the 
Commander-in-Chief of the Army and Navy, and for all other Military Forces of the 
Kingdom, by sea and land; and has full power by [Her]self, or by any officer or officers 
[She] may judge best for the defence and safety of the Kingdom. But [she] shall never 
proclaim war without the consent of the Legislative Assembly.” (Annex 4). 

 
2. To Maintain Diplomatic Ties with Other Sovereigns 

 
Maintaining diplomatic ties with other States is vested in the office of the Monarch 

pursuant to Article 30, Hawaiian Constitution, “It is the [Queen’s] Prerogative to receive 
and acknowledge Public Ministers…” (Annex 4). The officer responsible for maintaining 
diplomatic ties with other States is the Minister of Foreign Affairs whose duty is “to 
conduct the correspondence of [the Hawaiian] Government, with the diplomatic and 
consular agents of all foreign nations, accredited to this Government, and with the public 
ministers, consuls, and other agents of the Hawaiian Islands, in foreign countries, in 
conformity with the law of nations, and as the [Queen] shall from time to time, order and 
instruct.” §437, Compiled Laws of the Hawaiian Kingdom. (Annex 5). The Minister of 
Foreign Affairs shall also “have the custody of all public treaties concluded and ratified 
by the Government; and it shall be his duty to promulgate the same by publication in the 
government newspaper. When so promulgated, all officers of this government shall be 
presumed to have knowledge of the same.” §441, Compiled Laws of the Hawaiian 
Kingdom. (Annex 5). 

 
3. To Acquire Territory by Discovery or Occupation 

 
Between 1822 and 1886, the Hawaiian Kingdom exercised the power of discovery 

and occupation that added five additional islands to the Hawaiian Domain. By direction 
of Ka‘ahumanu in 1822, Captain William Sumner took possession of the Island of Nihoa. 
On May 1, 1857; Laysan Island was taken possession by Captain John Paty for the 
Hawaiian Kingdom; on May 10, 1857 Captain Paty also took possession of Lysiansky 
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Island; Palmyra Island was taken possession of by Captain Zenas Bent on April 15, 1862; 
and Ocean Island was acquired September 20, 1886, by proclamation of Colonel J.H. 
Boyd.  

 
4. To Make International Agreements and Treaties and 

Maintain Diplomatic Relations with other States 
 
Article 29, Hawaiian Constitution, provides, “The [Queen] has the power to make 

Treaties. Treaties involving changes in the Tariff or in any law of the Kingdom shall be 
referred for approval to the Legislative Assembly.” (Annex 4). As a result of the United 
States of America’s recognition of Hawaiian independence, the Hawaiian Kingdom 
entered into a Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849 (Annex 
6); Treaty of Commercial Reciprocity, Jan. 13, 1875 (Annex 7); Postal Convention 
Concerning Money Orders, Sep. 11, 1883 (Annex 8); and a Supplementary Convention to 
the 1875 Treaty of Commercial Reciprocity, Dec. 6, 1884 (Annex 9).  

 
The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 18, 

1875; Belgium, October 4, 1862; Bremen (succeeded by Germany), March 27, 1854; 
Denmark, October 19, 1846; France, September 8, 1858; French Tahitit, November 24, 
1853; Germany, March 25, 1879; the United Kingdom of Great Britain and Northern 
Ireland) March 26, 1846; New South Wales (now Australia), March 10, 1874 (Annex 
17); Hamburg (succeeded by Germany), January 8, 1848) (Annex 18); Italy, July 22, 
1863; Japan, August 19, 1871, January 28, 1886; Netherlands, October 16, 1862; 
Portugal, May 5, 1882; Russia, June 19, 1869; Samoa, March 20, 1887; Spain, October 9, 
1863; Sweden-Norway (now separate States), April 5, 1855; and Switzerland, July 20, 
1864.  

 
Foreign Legations accredited to the Court of the Hawaiian Kingdom in the city of 

Honolulu included the United States of America, Portugal, Great Britain, France and 
Japan.  

 
Foreign Consulates in the Hawaiian Kingdom included the United States of America, 

Italy, Chile, Germany, Sweden-Norway, Denmark, Peru, Belgium, Netherlands, Spain, 
Austria-Hungary, Russia, Great Britain, Mexico and China.  

 
Hawaiian Legations accredited to foreign States included the United States of 

America in the city of Washington, D.C.; Great Britain in the city of London; France in 
the city of Paris, Russia in the city of Saint Petersburg; Peru in the city of Lima; and 
Chile in the city of Valparaiso.  

 
Hawaiian Consulates in foreign States included the United States of America in the 

cities of New York, San Francisco, Philadelphia, San Diego, Boston, Portland, Port 
Townsend and Seattle; Mexico in Mexico city and the city of Manzanillo; Guatemala; 
Peru in the city of Callao; Chile in the city of Valparaiso; Uruguay in the city of Monte 
Video; Philippines (former Spanish territory) in the city of Iloilo and Manila; Great 
Britain in the cities of London, Bristol, Hull, Newcastle on Tyne, Falmouth, Dover, 
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Cardiff and Swansea, Edinburgh and Leith, Glasgow, Dundee, Queenstown, Belfast; 
Ireland (former British territory) in the cities of Liverpool, and Dublin; Canada (former 
British territory) in the cities of Toronto, Montreal, Bellville, Kingston Rimouski, St. 
John’s, Varmouth, Victoria, and Vancouver; Australia in the cities of Sydney, Melbourne, 
Brisbane, Hobart, and Launceston; New Zealand (former British territory) in the cities of 
Auckland and Dunedin; China in the cities of Hong Kong and Shanghai; France in the 
cities of Paris, Marseilles, Bordeaux, Dijon, Libourne and Papeete; Germany in the cities 
of Bremen, Hamburg, Frankfort, Dresden and Karlsruhe; Austria in the city of Vienna; 
Spain in the cities of Barcelona, Cadiz, Valencia Malaga, Cartegena, Las Palmas, Santa 
Cruz and Arrecife de Lanzarote; Portugal in the cities of Lisbon, Oporto Madeira, and St. 
Michaels; Cape Verde (former Portuguese territory) in the city of St. Vincent; Italy in the 
cities of Rome, Genoa, and Palermo; Netherland in the cities of Amsterdam and 
Dordrecht; Belgium in the cities of Antwerp, Ghent, Liege and Bruges; Sweden in the 
cities of Stockholm, Lyskil, and Gothemburg; Norway in the city of Oslo (formerly 
known as Kristiania); Denmark in the city of Copenhagen; and Japan in the city of Tokyo. 
 

IV. STATEMENT OF THE FACTS 
  

A. THE LILI‘UOKALANI ASSIGNMENT OF EXECUTIVE POWER & THE 
AGREEMENT OF RESTORATION OF THE HAWAIIAN KINGDOM 
GOVERNMENT 

 
“Governmental authority,” states Crawford, “is the basis for normal inter-State 

relations; what is an act of a State is defined primarily by reference to its organs of 
government, legislative, executive or judicial.” 10  On January 17, 1893, Queen 
Lili‘uokalani, who was constitutionally vested with the “executive power” under Article 
31 of the Hawaiian Constitution, was unable to apprehend certain insurgents calling 
themselves the provisional government without armed conflict between U.S. troops and 
the Hawaiian police force headed by Marshal Charles Wilson. She was forced to 
temporarily assign her executive power to the President of the United States under threat 
of war under the following protest. 

 
I, Liliuokalani, by the grace of God and under the 

constitution of the Hawaiian Kingdom, Queen, do hereby 
solemnly protest against any and all acts done against 
myself and the constitutional Government of the Hawaiian 
Kingdom by certain persons claiming to have established a 
provisional government of and for this Kingdom. 

 
That I yield to the superior force of the United States of 

America, whose minister plenipotentiary, His Excellency 
John L. Stevens, has caused United States troops to be 
landed at Honolulu and declared that he would support the 
said provisional government. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10 Crawford, 56. 
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Now, to avoid any collision of armed forces and 
perhaps the loss of life, I do, under this protest, and 
impelled by said force, yield my authority until such time 
as the Government of the United States shall, upon the facts 
being presented to it, undo the action of its representatives 
and reinstate me in the [executive] authority which I claim 
as the constitutional sovereign of the Hawaiian Islands. 
(Annex 10, at 461). 

 
1. Presidential Investigation initiated by President Cleveland 

 
United States President Cleveland’s investigation found that the United States 

Legation accredited to the Hawaiian Kingdom, together with United States Marines and 
Naval personnel, were directly responsible for the illegal overthrow of the Hawaiian 
government with the ultimate goal of transferring the Hawaiian Islands to the United 
States from an installed government.11 U.S. Special Commissioner Blount reported that, 
“in pursuance of a prearranged plan, the Government thus established hastened off 
commissioners to Washington to make a treaty for the purpose of annexing the Hawaiian 
Islands to the United States.”12 The report also detailed the culpability of the United 
States government in violating international laws, as well as Hawaiian State territorial 
sovereignty.  

 
President Cleveland described the United States’ action as an “act of war, committed 

with the participation of a diplomatic representative of the United States and without 
authority of Congress.”13 Thus he acknowledged that through such acts the government of 
a peaceful and friendly people was overthrown. Cleveland further stated that a 
“substantial wrong has thus been done which a due regard for our national character as 
well as the rights of the injured people requires we should endeavor to repair.”14. 
According Professor Marek: 

 
It is a well-known rule of customary international law that 
third States are under a clear duty of non-intervention and 
non-interference in civil strife within a State. Any such 
interference is an unlawful act, even if, far from taking the 
form of military assistance to one of the parties, it is merely 
confined to premature recognition of the rebel 
government.15 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawaii: 
1894-95, (Government Printing Office 1895), 567, [hereafter Executive Documents]. Reprinted at 1 
Hawaiian Journal of Law & Politics 136 (Summer 2004). 
12 Id., 587. 
13 Id., 456. Reprinted at 1 Hawaiian Journal of Law & Politics 201 (Summer 2004). 
14 Id. 
15 Krystyna Marek, Identity and Continuity of States in Public International Law, 2nd ed., (Librairie Droz 
1968), 64.  
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In a dispatch to United States Minister Plenipotentiary Albert Willis, assigned to the 
Hawaiian Kingdom, on October 18, 1893, U.S. Secretary of State Gresham apprised 
Willis of the findings of the Presidential investigation. 

 
The Provisional Government was not established by the 

Hawaiian people, or with their consent or acquiescence, nor 
has it since existed with their consent. The Queen refused 
to surrender her powers to the Provisional Government 
until convinced that the minister of the United States had 
recognized it as the de facto authority, and would support 
and defend it with the military force of the United States, 
and that resistance would precipitate a bloody conflict with 
that force. She was advised and assured by her ministers 
and by leaders of the movement for the overthrow of her 
government, that if she surrendered under protest her case 
would afterwards be fairly considered by the President of 
the United States. The Queen finally wisely yielded to the 
armed forces of the United States then quartered in 
Honolulu, relying upon the good faith and honor of the 
President, when informed of what had occurred, to undo 
the action of the minister and reinstate her and the authority 
which she claimed as the constitutional sovereign of the 
Hawaiian Islands. 

 
After a patient examination of Mr. Blount's reports the 

President is satisfied that the movement against the Queen, 
if not instigated, was encouraged and supported by the 
representative of this Government at Honolulu; that he 
promised in advance to aid her enemies in an effort to 
overthrow the Hawaiian Government and set up by force a 
new government in its place; and that he kept this promise 
by causing a detachment of troops to be landed from the 
Boston on the 16th of January, and by recognizing the 
Provisional Government the next day when it was too 
feeble to defend itself and the constitutional government 
was able to successfully maintain its authority against any 
threatening force other than that of the United States 
already landed. 

 
The President has therefore determined that he will not 

send back to the Senate for its action thereon the treaty 
which he withdrew from that body for further consideration 
on the 9th day of March last. On your arrival at Honolulu 
you will take advantage of an early opportunity to inform 
the Queen of this determination, making known to her the 
President’s sincere regret that the reprehensible conduct of 
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the American minister and the unauthorized presence on 
land of a military force of the United States obliged her to 
surrender her sovereignty, for the time being, and rely on 
the justice of this Government to undo the flagrant wrong. 

 
You will, however, at the same time inform the Queen 

that, when reinstated, the President expects that she will 
pursue a magnanimous course by granting full amnesty to 
all who participated in the movement against her, including 
persons who are, or have been, officially or otherwise, 
connected with the Provisional Government, depriving 
them of no right or privilege which they enjoyed before the 
so-called revolution. All obligations created by the 
Provisional Government in due course of administration 
should be assumed. (Annex 10, at 463-464). 

 
In the initial meeting with U.S. Minister Willis on November 13, 1893, at the U.S. 

Legation in Honolulu, Queen Lili‘uokalani refused to grant amnesty and cited Chapter 
VI—Treason, Hawaiian Penal Code. 

 
1. Treason is hereby defined to be any plotting or 

attempt to dethrone or destroy the King, or the levying of 
war against the King’s government, or the adhering to the 
enemies thereof giving them aid and comfort, the same 
being done by a person owing allegiance to this kingdom. 

 
9. Whoever shall commit the crime of treason, shall 

suffer the punishment of death; and all his property shall be 
confiscated to the government. (Annex 11). 

 
But after one month of continued negotiation with U.S. Minister Willis, Queen 

Lili‘uokalani, on December 18, 1893, signed the following declaration agreeing to grant 
amnesty after the government is restored. 

 
I, Liliuokalani, in recognition of the high sense of 

justice which has actuated the President of the United 
States, and desiring to put aside all feelings of personal 
hatred or revenge and to do what is best for all the people 
of these Islands, both native and foreign born, do hereby 
and herein solemnly declare and pledge myself that, if 
reinstated as the constitutional sovereign of the Hawaiian 
Islands, that I will immediately proclaim and declare, 
unconditionally and without reservation, to every person 
who directly or indirectly participated in the revolution of 
January 17, 1893, a full pardon and amnesty for their 
offenses, with restoration of all rights, privileges, and 
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immunities under the constitution and the laws which have 
been made in pursuance thereof, and that I will forbid and 
prevent the adoption of any measures of proscription or 
punishment for what has been done in the past by those 
setting up or supporting the Provisional Government. I 
further solemnly agree to accept the restoration under the 
constitution existing at the time of said revolution and that I 
will abide by and fully execute that constitution with all the 
guaranties as to person and property therein contained. I 
furthermore solemnly pledge myself and my Government, 
if restored, to assume all the obligations created by the 
Provisional Government, in the proper course of 
administration, including all expenditures for military or 
police services, it being my purpose, if restored, to assume 
the Government precisely as it existed on the day when it 
was unlawfully overthrown. (Annex 12, at 1269). 

 
On December 20, 1893, Willis dispatched the Queen’s acceptance of the condition of 

restoration to Gresham in Washington, D.C. In a dispatch to Willis on January 13, 1893, 
Gresham acknowledged receipt of the Queen’s declaration. 

 
On the 18th ultimo the President sent a special message 

to Congress communicating copies of the Mr. Blount’s 
reports and the instructions given to him and you. On the 
same day, answering a resolution of the House of 
Representatives, he sent copies of all correspondence since 
March 4, 1889, on the political affairs and relations of 
Hawaii, withholding, for sufficient reasons, only Mr. 
Stevens’ No. 70 of October 8, 1892, and your No. 3 of 
November 16, 1893. The President therein announced that 
the conditions of restoration suggested by him to the Queen 
had not proved acceptable to her, and that since the 
instructions sent to you to insist upon those conditions he 
had not learned that the Queen was willing to assent to 
them. The President thereupon submitted the subject to the 
more extended powers and wider discretion of Congress, 
adding the assurance that he would be gratified to 
cooperate in any legitimate plan which might be devised 
for a solution of the problem consistent with American 
honor, integrity, and morality. 

 
Your reports show that on further reflection the Queen 

gave her unqualified assent in writing to the conditions 
suggested, but that the Provisional Government refuses to 
acquiesce in the President’s decision.  
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The matter now being in the hands of Congress the 
President will keep that body fully advised of the situation, 
and will lay before it from time to time the reports received 
from you, including your No. 3, heretofore withheld, and 
all instructions sent to you. In the meantime, while keeping 
the Department fully informed of the course of events, you 
will, until further notice, consider your special instructions 
upon this subject have been fully complied with. (Annex 12, 
at 1283-1284). 

 
2. Settlement by Executive Agreements through Exchange 

of Notes 
 
According to Professor Garner, “Agreements in the form of an exchange of notes 

between certain high officials acting on behalf of States, usually their Ministers of 
Foreign Affairs or diplomatic representatives are numerous… They are employed for a 
variety of purposes and, like instruments which are designated as ‘treaties’, they may deal 
with any matter which is a proper subject of international regulation. One of their most 
common objects is to record the understandings of the parties to a treaty which they have 
previously entered into; but they may record an entirely new agreement, sometimes one 
which has been reached as a result of negotiation. While the purpose of an agreement 
effected by any exchange of notes may not differ from that of instruments designated by 
other names, it is strikingly different in its form from a ‘treaty’ or a ‘convention.’ Unlike 
a treaty, the relations which it establishes or seeks to establish is recorded, not in a single 
highly formalized instrument, but in two or more letters usually called ‘notes,’ signed by 
Ministers or other officials.”16 Dr. Myers explains, “Exchange of notes is the most 
flexible form of a treaty… The exchange consists of an offer and an acceptance… The 
offering instrument contains a text of the proposed agreement and the acceptance 
invariably repeats it verbatim, with assent.”17  

 
The purpose of President Cleveland submitting the matter to Congress was to seek the 

authorization of force to be employed against the insurgents. It was not to seek authority 
for the agreements with Queen Lili‘uokalani. After President Cleveland notified 
Congress by Presidential message on January 13, 1894 of the Agreement of restoration 
made with Queen Lili‘uokalani, newspapers reported the settlement and the defiance of 
the insurgency to step down. New York Tribune, January 14, 1894 (Annex 13); St. Paul 
Sunday Globe newspaper, January 14, 1894 (Annex 14); The Princeton Union newspaper, 
January 18, 1894 (Annex 15); and Hawai‘i Holomua newspaper, January 24, 1894 
(Annex 16). 

 
Under and by virtue of the Lili‘uokalani assignment, executive power of the 

Hawaiian Kingdom remains vested in the President of the United States to faithfully 
administer Hawaiian Kingdom law, until the Hawaiian Kingdom government is restored 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16 29 American Journal of International Law Supplement 698 (1935). 
17 Denys P. Myers, The Names and Scope of Treaties, 51 American Journal of International Law 590 
(1957). 
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pursuant to the Agreement of restoration, whereby the executive power is reassigned and 
thereafter the Monarch to grant amnesty. The failure of Congress to authorize the 
President to use force did not diminish the validity of the executive agreements, being the 
Lili‘uokalani assignment and the Agreement of restoration. Despite over a century of 
non-compliance, these executive agreements remain binding upon the office of President 
of the United States to date. According to Professor Wright, the President binds “himself 
and his successors in office by executive agreements.”18 

 
President Cleveland failed to follow through in his commitment to administer 

Hawaiian law and re-instate the constitutional government as a result of partisan 
wrangling in the U.S. Congress.19 In a deliberate move to further isolate the Hawaiian 
Kingdom from any assistance by other States and treaty partners and to reinforce and 
protect the puppet government installed by U.S. officials, the Senate and House of 
Representatives each passed similar resolutions in 1894 strongly warning other countries 
“that any intervention in the political affairs of these islands by any other Government 
will be regarded as an act unfriendly to the United States.”20  

 
The Hawaiian Kingdom was thrown into civil unrest as a result. Five years passed 

before Cleveland’s presidential successor, William McKinley, entered into a second 
treaty of cession with the same individuals who participated in the illegal overthrow with 
the U.S. legation in 1893, and were now calling themselves the Republic of Hawai’i.  
This second treaty was signed on June 16, 1897 in Washington, D.C., but would “be 
taken up immediately upon the convening of Congress next December.”21   

 
3. Protests Prevent Second Attempt to Annex Hawaiian 

Islands by Treaty 
 
Queen Lili’uokalani was in the United States at the time of the signing of the treaty 

and protested the second annexation attempt of the country. While in Washington, D.C., 
the Queen filed a diplomatic protest with the United States Department of State on June 
17, 1897. The Queen stated, in part: 

 
I, Lili’uokalani of Hawai’i, by the will of God named 

heir apparent on the tenth day of April, A.D. 1877, and by 
the grace of God Queen of the Hawaiian Islands on the 
seventeenth day of January, A.D. 1893, do hereby protest 
against the ratification of a certain treaty, which, so I am 
informed, has been signed at Washington by Messrs. Hatch, 
Thurston, and Kinney, purporting to cede those Islands to 
the territory and dominion of the United States. I declare 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
18 Quincy Wright, The Control of American Foreign Relations, (The MacMillan Co., 1922), 235. 
19 Ralf Kuykendall, The Hawaiian Kingdom: 1874-1893, The Kalakaua Dynasty, vol. III (Honolulu: 
University of Hawai’i Press 1967), 647. 
20 Senate Resolution, May 31, 1894, 53rd Congress, 2nd Session, vol. 26. 
21 “Hawaiian Treaty to Wait—Senator Morgan Suggests that It Be Taken Up at This Session Without 
Result.” The New York Times, 3 (July 25, 1897). 
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such a treaty to be an act of wrong toward the native and 
part-native people of Hawaii, an invasion of the rights of 
the ruling chiefs, in violation of international rights both 
toward my people and toward friendly nations with whom 
they have made treaties, the perpetuation of the fraud 
whereby the constitutional government was overthrown, 
and, finally, an act of gross injustice to me.22 (Annex 17) 

 
Hawaiian political organizations in the Islands filed additional protests with the 

Department of State in Washington, D.C. These organizations were the Men and 
Women’s Hawaiian Patriotic League (Hui Aloha ‘Aina), and the Hawaiian Political 
Association (Hui Kalai’aina).23 (Annex 18)  In addition, a petition of 21,269 signatures of 
Hawaiian subjects and resident aliens protesting annexation was filed with the Senate 
when it convened in December 1897.24  (Annex 19) The Senate was unable to garner 
enough votes to ratify the so-called treaty, but events would quickly change as war 
loomed between the United States of America and Spain.  

 
The legal significance of these protests creates a fundamental bar to any future claim 

the United States may assert over the Hawaiian Islands by acquisitive prescription. 
“Prescription,” according to Professor Gehard von Glahn, “means that a foreign state 
occupies a portion of territory claimed by a state, encounters no protest by the ‘owner,’ 
and exercises rights of sovereignty over a long period of time.”25 

 
4. Illegal Seizure and Occupation of the Hawaiian Islands 

by the United States of America during the Spanish-
American War 

 
Unable to procure a treaty of cession from the Hawaiian Kingdom government 

acquiring the Hawaiian Islands as required by international law, Congress enacted a Joint 
Resolution To provide for annexing the Hawaiian Islands to the United States, which was 
signed into law by President McKinley on July 7, 1898 during the Spanish-American 
War (Annex 20) as a war measure.  The Hawaiian Kingdom came under military 
occupation on August 12, 1898 at the height of the Spanish-American War, and the 
occupation was justified as a military necessity in order to reinforce and supply the troops 
that have been occupying the Spanish colonies of Guam and the Philippines since May 1, 
1898. The justification as a war measure was clearly displayed in a secret session of the 
United States Senate on May 31, 1898 (Annex 21).  Following the close of the Spanish-
American War by the Treaty of Paris signed December 10, 1898,26 U.S. troops remained 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
22 Liliuokalani, Hawaii’s Story by Hawaii’s Queen (Charles E. Tuttle Co., Inc. 1964), 354. Reprinted at 1 
Hawaiian Journal of Law & Politics 227 (Summer 2004). 
23 Tom Coffman, Nation Within: The Story of America’s Annexation of the Nation of Hawai’i (Tom 
Coffman/Epicenter 1999), 268. 
24 Noenoe Silva, Aloha Betrayed: Native Hawaiian Resistance to American Colonialism (Duke University 
Press 2004), 145-159. See also Coffman, 273-287. 
25 Gerhard von Glahn’s, Law Among Nations, 6th ed., (Macmillan Publishing Company 1992), 371. 
26 30 U.S. Stat. 1754 
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in the Hawaiian Islands and continued its occupation to date in violation of international 
law and the 1893 Lili‘uokalani assignment and the Agreement of restoration.  

 
Furthering the illegal occupation, President McKinley signed into United States law 

An Act To provide a government for the Territory of Hawai‘i on April 30, 1900 (Annex 
22); and on March 18, 1959, President Eisenhower signed into United States law An Act 
To provide for the admission of the State of Hawai‘i into the Union (Annex 23). These 
laws, which include the 1898 joint resolution of annexation, have no extraterritorial effect 
and stand in direct violation of the Lili‘uokalani assignment and Agreement restoration, 
being international compacts, the 1907 Hague Convention, IV, and the Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War, IV. 

 
5. United States Misrepresents Hawai‘i before the United 

Nations General Assembly 
 
In 1946, prior to the passage of the Statehood Act, the United States further 

misrepresented its relationship with Hawai’i when the United States ambassador to the 
United Nations identified Hawai’i as a non-self-governing territory under the 
administration of the United States since 1898. In accordance with Article 73(e) of the 
U.N. Charter, the United States ambassador reported Hawai’i as a non-self-governing 
territory.27 The fundamental flaw is that Hawai’i should have never been placed on the 
list in the first place, because it already achieved self-governance as a sovereign 
independent State beginning in 1843 and acknowledged by the Arbitral Tribunal in 
Larsen v. Hawaiian Kingdom, Permanent Court of Arbitration, in 2001. In Larsen, the 
Tribunal determined, “in the nineteenth century the Hawaiian Kingdom existed as an 
independent State recognized as such by the United States of America, the United 
Kingdom, and various other States.” (Annex 24, p. 581). 

 
Hawai’i was deliberately treated as a non-self-governing territory or colonial 

possession in order to conceal the United States’ prolonged occupation of an independent 
and sovereign State for military purposes. The reporting of Hawai’i as a non-self-
governing territory also coincided with the United States establishment of the military 
headquarters for the Pacific Command (PACOM) on the Island of O’ahu. If the United 
Nations had been aware of Hawai’i’s continued legal status as an occupied and neutral 
State, member States of the United Nations would have prevented the United States from 
maintaining their military presence. 

 
The initial Article 73(e) list comprised of non-sovereign territories under the control 

of sovereign States such as Australia, Belgium, Denmark, France, Netherlands, New 
Zealand, United Kingdom and the United States. In addition to Hawai’i, the U.S. also 
reported its territories of Alaska, American Samoa, Guam, Panama Canal Zone, Puerto 
Rico and the Virgin Islands. The U.N. General Assembly, in a resolution entitled 
“Principles which should guide Members in determining whether or not an obligation 
exists to transmit the information called for under Article 73 (e) of the Charter,” defined 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
27 Transmission of Information under Article 73e of the Charter, December 14, 1946, United Nations 
General Assembly Resolution 66(I). 
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self-governance in three forms: a sovereign independent State; free association with an 
independent State; or integration with an independent State.28 None of the territories on 
the list of non-self-governing territories, with the exception of Hawai’i, were recognized 
sovereign States.  

 
Despite past misrepresentations of Hawai’i before the United Nations by the United 

States, there are two facts that still remain.  First, inclusion of Hawai’i on the United 
Nations list of non-self-governing territories was an inaccurate depiction of a sovereign 
State whose rights had been violated; and, second, Hawai’i remains a sovereign and 
independent State despite the illegal overthrow of its government in 1893 and the 
prolonged occupation of its territory for military purposes since 1898.  

 
B. ESTABLISHING THE ACTING GOVERNMENT OF THE HAWAIIAN 

KINGDOM 
 
On December 10, 1995, a general partnership was formed in compliance with an Act 

to Provide for the Registration of Co-partnership Firms, 1880. (Annex 25). The 
partnership was named the Perfect Title Company (PTC), and functioned as a land title 
abstracting company. (Annex 26). Since the enactment of the 1880 Co-partnership Act, 
members of co-partnership firms within the Kingdom registered their articles of 
agreements in the Bureau of Conveyances, being a part of the Interior department of the 
Hawaiian Kingdom. This same Bureau of Conveyances continues to exist and is 
presently administered by the United States of American, by its political subdivision, the 
State of Hawai’i. The law requires a notary public to acknowledge all documents before 
being registered with the Bureau,29 but there have been no lawful notaries public in the 
Islands since 1893. All State of Hawai’i notaries public are commissioned under and by 
virtue of United States law. Therefore, in order for the partners of PTC to get their 
articles of agreement registered in the Bureau of Conveyances in compliance with the 
1880 co-partnership statute, the following protest was incorporated and made a part of 
PTC’s articles of agreement, which stated:  

 
Each partner also agrees that the business is to be 

operated in strict compliance to the business laws of the 
Hawaiian Kingdom as noted in the “Compiled Laws of 
1884” and the “session laws of 1884 and 1886.” Both 
partners are native Hawaiian subjects by birth and therefore 
are bound and subject to the laws above mentioned. And it 
is further agreed by both partners that due to the filing 
requirements of the Bureau of Conveyances to go before a 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
28 Principles which should guide Members in determining whether or not an obligation exists to transmit 
the information called for under Article 73 (e) of the Charter, December 15, 1960, United Nations 
Resolution 1541 (XV). 
29 Hawai’i Revised Statutes, §502-41. 
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foreign notary public within the Hawaiian Kingdom, they 
do this involuntarily and against their will.30 

 
PTC commenced on December 10, 1995, but there was no military government to 

ensure PTC’s compliance with the co-partnership statute from that date. The registration 
of co-partnerships creates a contract between co-partnerships on the one hand, and the 
Minister of the Interior, representing the government, on the other. It is obligatory for co-
partnerships to register their articles of agreement with the Minister of the Interior, and 
for the Minister of the Interior, it is his duty to ensure that co-partnerships maintain their 
compliance with the statute. This is a contractual relationship, whereby:  

 
there must be a promise binding the person[s] subject to the 
obligation; and in order to give a binding force to the 
promise the obligation must come within the sphere of 
Agreement. There must be an acceptance of the promise by 
the person to whom it is made, so that by their mutual 
consent the one is bound to the other. A Contract then 
springs from the offer of a promise and its acceptance.31 
 

The registration of co-partnerships is the offer of the promise by its members to abide 
by the obligation imposed by the statute, and the acceptance of this offer by the Interior 
department creates a contractual relationship whereby “one is bound to the other.” 
Section 7 of the 1880 Co-partnership Act clearly outlines the obligation imposed upon 
the members of co-partnerships in the Kingdom, which states:  

 
The members of every co-partnership who shall neglect 

or fail to comply with the provisions of this law, shall 
severally and individually be liable for all the debts and 
liabilities of such co-partnership and may be severally sued 
therefore, without the necessity of joining the other 
members of the co-partnership in any action or suit, and 
shall also be severally liable upon conviction, to a penalty 
not exceeding five dollars for each and every day while 
such default shall continue; which penalties may be 
recovered in any Police or District Court.32 

 
The partners of PTC desired to establish a legitimate co-partnership pursuant to 

Hawaiian Kingdom law and in order for the title company to exist as a legal co-
partnership firm, the government had to be reestablished in an acting capacity in order to 
serve as a necessary party to the contractual relationship created under and by virtue of 
the statute. An acting official is “not an appointed incumbent, but merely a locum tenens, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
30 Co-partnership Agreement establishing Perfect Title Company, December 10,1995, document no. 95-
153346, Hawai’i Bureau of Conveyances. 
31 Sir William R. Anson, Principles of the Law of Contract (Callaghan and Company, 1880), 11. 
32 Compiled Laws, 649. 
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who is performing the duties of an office to which he himself does not claim title.”33 It is 
an official that temporarily assumes the duties and authority of government. 

 
The last legitimate Hawaiian Legislative Assembly of 1886 was prevented from 

reconvening as a result of the 1887 revolution. The subsequent Legislative Assembly of 
1887 was based on an illegal constitution, which altered existing voting rights, and led to 
the illegal election of the 1887 Legislature. As a result, there existed no legitimate Nobles 
in the Legislative Assembly when Queen Lili’uokalani ascended to the Office of 
Monarch in 1891, and therefore, the Queen was unable to obtain confirmation for her 
named successors from those Nobles of the 1886 Legislative Assembly as required by the 
1864 Constitution. Tragically, when the Queen died on November 11, 1917, there were 
no lawful successors to the Throne. In the absence of a confirmed successor to the Throne 
by the Nobles of the Legislative Assembly, Article 33 of the Constitution of 1864 
provides: 

 
“should a Sovereign decease…and having made no last 
Will and Testament, the Cabinet Council at the time of 
such decease shall be a Council of Regency, until the 
Legislative Assembly, which shall be called immediately, 
may be assembled, and the Legislative Assembly 
immediately that it is assembled shall proceed to choose by 
ballot, a Regent or Council of Regency, who shall 
administer the Government in the name of the King, and 
exercise all the Powers which are Constitutionally vested in 
the King.” (Annex 4) 
 

 Hawaiian law did not assume that the whole of the Hawaiian government would 
be made vacant, and, consequently, the law did not formalize provisions for the 
reactivation of the government in extraordinary circumstances. Therefore, a deliberate 
course of action was taken to re-activate the Hawaiian government by and through its 
executive branch as officers de facto. In view of such an extreme emergency, Proffessor 
Oppenheimer states that, “a temporary deviation from the wording of the constitution is 
justifiable if this is necessary to conserve the sovereignty and independence of the 
country.”34 

 
 When properly interpreted, the 1864 Constitution provides that the Cabinet 

Council shall be a Council of Regency until a proper Legislative Assembly can be 
convened to “elect by ballot some native Ali‘i [Chief] of the Kingdom as Successor to the 
Throne.” (Annex 4) It further provides that the Regent or Council of Regency “shall 
administer the Government in the name of the King, and exercise all the Powers which 
are Constitutionally vested in the King.” (Annex 4) The Constitution also provides that 
the Cabinet Council “shall consist of the Minister of Foreign Affairs, the Minister of the 
Interior, the Minister of Finance, and the Attorney General of the Kingdom, and these 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
33 Black’s Law, 6th ed. (West Publishing Company 1990), 26. 
34 F.E. Oppenheimer, “Governments and Authorities in Exile,” 36 American Journal of International Law 
581 (1942). 
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shall be His Majesty’s Special Advisers in the Executive affairs of the Kingdom.” (Annex 
4)  

 
Interpretation of these constitutional provisions allows for the Minister of Interior to 

assume the powers vested in the Cabinet Council in the absence of the Minister of 
Foreign Affairs, the Minister of Finance and the Attorney General, and consequently 
serve as Regent.  This is a similar scenario that took place in 1940 when German forces 
invaded Belgium and captured King Leopold. As a result, the Belgian cabinet became a 
government in exile and, as a council of Regency, assumed all powers constitutionally 
vested in the King. Oppenheimer explains: 

 
As far as Belgium is concerned, the capture of the king 

did not create any serious constitutional problems. 
According to Article 82 of the Constitution of February 7, 
1821, as amended, the cabinet of ministers have to assume 
supreme executive power if the King is unable to govern. 
True, the ministers are bound to convene the House of 
Representatives and the Senate and to leave it to the 
decision of the united legislative chambers to provide for a 
regency; but in view of the belligerent occupation it is 
impossible for the two houses to function. While this 
emergency obtains, the powers of the King are vested in the 
Belgian Prime Minister and the other members of the 
cabinet.35 

 
The 1880 Co-partnership Act requires members of co-partnerships to register their 

articles of agreement in the Bureau of Conveyances, which is within the Interior 
department.36 The Minister of the Interior holds a seat of government as a member of the 
cabinet council, together with the other ministers. Article 43 of the Constitution provides 
that, “Each member of the King’s Cabinet shall keep an office at the seat of Government, 
and shall be accountable for the conduct of his deputies and clerks.” Necessity dictated 
that in the absence of any “deputies or clerks” of the Interior department, the partners of a 
registered co-partnership could assume the duty of the same because of the current state 
of affairs. Therefore, it was reasonable that partners of a registered co-partnership could 
assume the powers vested in the Registrar of the Bureau of Conveyances in the absence 
of the same; then assume the powers vested in the Minister of Interior in the absence of 
the same; then assume the powers constitutionally vested in the Cabinet Council in the 
absence of the Minister of Foreign Affairs, the Minister of Finance and the Attorney 
General; and, finally assume the power constitutionally vested in the Cabinet as a 
Regency. A regency is defined as “the man or body of men intrusted with the vicarious 
government of a kingdom during the minority, absence, insanity, or other disability of the 
[monarch].”37 
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36 Compiled Laws, §1249. 
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With the specific intent of assuming the “seat of Government,” the partners of PTC 
formed a second partnership called the Hawaiian Kingdom Trust Company (HKTC) on 
December 15, 1995. (Annex 27). The partners intended that this registered partnership 
would serve as a provisional surrogate for the Council of Regency. Therefore, and in light 
of the ascension process explained above, HKTC could then serve as officers de facto for 
the Registrar of the Bureau of Conveyances, the Minister of Interior, the Cabinet Council, 
and ultimately as the Council of Regency. Article 1 of HKTC 's deed of general 
partnership provided: 

 
“The above mentioned parties have agreed to form a 

general partnership under the firm name of Hawaiian 
Kingdom Trust Company in the business of administering, 
investigating, determining and the issuing of land titles, 
whether in fee, or for life, or for years, in such manner as 
Hawaiian law prescribes… The company will serve in the 
capacity of acting for and on behalf of the Hawaiian 
Kingdom government. The company has adopted the 
Hawaiian Constitution of 1864 and the laws lawfully 
established in the administration of the same. The company 
is to commence on the 15th day of December, A.D. 1995, 
and shall remain in existence until the absentee government 
is re-established and fully operational, upon which all 
records and monies of the same will be transferred and 
conveyed over to the office of the Minister of Interior, to 
have and to hold under the authority and jurisdiction of the 
Hawaiian Kingdom.” 

 
Thirty-eight deeds of trusts conveyed by Hawaiian subjects to HKTC acknowledged 

the trust as a company acting for and on behalf of the Hawaiian government and outlined 
the role of the trust company and its fiduciary duty it had to its beneficiaries.38 (Annex 
28). HKTC was not only competent to serve as the acting cabinet council, but also 
possessed a fiduciary duty toward its beneficiaries to serve in that capacity until the 
government is re-established de jure in accordance with the terms of the 1893 Cleveland-
Lili’uokalani agreement. According to Pomeroy:  

 
“Active or special trusts are those in which, either from 

the express direction of the language creating the trust, or 
from the very nature of the trust itself, the trustees are 
charged with the performance of active and substantial 
duties with respect to the control, management, and 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
38 See Deeds of Trust to the Hawaiian Kingdom Trust Company, a general partnership, Doc. no.'s 96-
004246, 96-006277, 96-014116, 96-026387, 96-026388, 96-028714, 96-024845, 96-032930, 96-044551, 
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disposition of the trust property for the benefit of the cestui 
que trustent [beneficiary of a trust]. They may, except 
when restricted by statute, be created for every purpose not 
unlawful, and, as a general rule, may extend to every kind 
of property, real and personal.”39 

 
The purpose of HKTC was two fold; first, to ensure PTC complies with the co-

partnership statute, and, second, provisionally serve as the government of the Hawaiian 
Kingdom. What became apparent was the seeming impression of a conflict of interest, 
whereby the duty to comply and the duty to ensure compliance was vested in the same 
two partners of the two companies. Therefore, in order to avoid this apparent conflict of 
interest, the partners of both PTC and HKTC, reasoned that an acting Regent, having no 
interests in either company, should be appointed to serve as representative of the 
Hawaiian government. Since HKTC assumed to represent the interests of the Hawaiian 
government in an acting capacity, the trustees would therefore make the appointment. 
The trustees looked to Article XXXI, Chapter XI, Title 3 of the Hawaiian Civil Code 
(Annex 29), whereby the acting Regency would be constitutionally authorized to direct 
the executive branch of the government in the formation and execution of the 
reconvening of the Legislative Assembly, so that the government could procedurally 
move from provisional to de jure. 40  

 
1. Acting Government Proclaimed on February 28, 1997 

 
It was agreed that David Keanu Sai, now the present Ambassador-at-large of the 

acting Government and Agent for this Protest and Demand, would be appointed to serve 
as acting Regent, but could not retain an interest in the two companies prior to the 
appointment. In that meeting, it was agreed upon and decided that Nai’a-Ulumaimalu 
would replace the aforementioned as trustee of HKTC and partner of PTC. The plan was 
to maintain the standing of the two partnerships under the co-partnership statute, and not 
have them lapse into sole-proprietorships. To accomplish this, the Agent would 
relinquish his entire one-half interest by deed of conveyance in both companies to Lewis 
(Annex 30); after which Lewis would convey a redistribution of interest to Nai’a-
Ulumaimalu (Annex 31), whereby the former would hold a ninety-nine percent interest in 
the two companies and the latter a one percent interest in the same. In order to have these 
two transactions take place simultaneously without affecting the standing of the two 
partnerships, both deeds of conveyance would happen on the same day but won’t take 
effect until the following day, February 28, 1996. These conveyances were registered in 
the Bureau of Conveyances in conformity with the 1880 Co-partnership Act.  

 
With the transactions completed, the Trustees then appointed the Agent as acting 

Regent on March 1, 1996, and thereafter filed a notice of this appointment with the 
Bureau of Conveyances. (Annex 32). Thereafter, HKTC resumed its role as a general 
partnership within the meaning of the 1880 Co-partnership Act, and no longer served as 
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40 Compiled Laws, 214-234. 
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“a company acting for and on behalf of the Hawaiian Kingdom government” and 
prepared for the dissolution of the company. On May 15, 1996, the Trustees conveyed by 
deed all of its right, title and interest acquired by thirty-eight deeds of trust to the acting 
Regent, and stipulated that the company would be dissolved in accordance with the 
provisions of its deed of general partnership on June 30, 1996. (Annex 33).  

 
The transfer and subsequent dissolution, was made in accordance with section 3 of 

the 1880 Co-partnership Act, which provides that “whenever any change shall take place 
in the constitution of any such firm…a statement of such change or dissolution shall also 
be filed in the said office of the Minister of the Interior, within one month from 
such…dissolution.” 41  On February 28, 1997, a Proclamation by the acting Regent 
announcing the restoration of the Hawaiian government was printed in the March 9, 1997 
issue of the Honolulu Sunday Advertiser newspaper. The proclamation stated, in part, 
that the:  

 
“Hawaiian Monarchical system of Government is 

hereby re-established, [and the] Civil Code of the Hawaiian 
Islands as noted in the Compiled Laws of 1884, together 
with the session laws of 1884 and 1886 and the Hawaiian 
Penal Code are in full force. All Hawaiian Laws and 
Constitutional principles not consistent herewith are void 
and without effect.”42 (Annex 34). 

 
Since the appointment of the acting Regent, there have been twenty-six commissions 

that filled vacancies of the executive and judicial departments. These governmental 
positions, as statutorily provided, comprise officers de facto of the Hawaiian government 
while under American occupation. Governmental positions that are necessary for the 
reconvening of the Legislative Assembly in accordance with Title III of the Civil Code 
would be filled by commissioned officers de facto.  

 
In September 1999, the acting Regent commissioned Peter Umialiloa Sai as acting 

Minister of Foreign Affairs, Kau‘i P. Sai-Dudoit, formerly known as Kau’i P. Goodhue, 
as acting Minister of Finance, and Gary V. Dubin, Esquire, as acting Attorney General. 
At a meeting of the Cabinet Council on September 10, 1999, it was determined by 
resolution “that the office of the Minister of Interior shall be resumed by David Keanu 
Sai, thereby absolving the office of the Regent, pro tempore, and the same to be replaced 
by the Cabinet Council as a Council of Regency, pro tempore, within the meaning of 
Article 33 of the Constitution of the Country.” (Annex 35). The Agent serves as Prime 
Minister and chairman of the acting Council of Regency. 43 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
41 Compiled Laws, 649. 
42 Proclamation of Acting Regent declaring the Hawaiian Monarchical form of Government is re-
established, February 28, 1997, published in the March 9, 1997 issue of the Honolulu Sunday Advertiser. 
Also recorded in its entirety in the Bureau of Conveyances as document no. 97-027541.  
43 After the office of Premier (Prime Minister) was repealed by the 1864 Constitution, the term Prime 
Minister referred to the person who organized government in the Cabinet Council, whether that person was 
to be the Minister of the Interior, Minister of Foreign Affairs, Minister of Finance or the Attorney General. 
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Democratic principles are suspended during occupations. Military government is 
imposed “either by reason of military necessity as a right under international law, or as an 
obligation under international law,” but regulated by The Hague and Geneva 
Conventions.44 The acting Regency was not established out of democratic principles, but 
out of necessity in order to serve as the provisional organ of the Hawaiian Kingdom and 
represent its interest during the occupation. It serves as a component of a military 
government yet to be established, and not the sole organ of the occupied State. The 
legitimacy of the acting Regency is derived strictly from law and legal principles of the 
Hawaiian Kingdom and functions under the limited legal doctrine of necessity. The right 
of Hawaiian nationals to reinstate their government, by its statutory provisions, is clear 
and unequivocal under the international principle of the continuity of the occupied State 
and its legal order.  

 
The Hawaiian government did not foresee the possibility of its territory subjected to 

prolonged occupation, where indoctrination and the manipulation of its political history 
affected the psyche of its national population. Therefore, it did not provide a process for 
reinstating the government, being the organ of the State, either in exile or within its own 
territory.  But at the same time, it did not place any constitutional or statutory limitations 
upon the restoration of its government that could serve as a bar to its reinstatement—save 
for the legal parameters of necessity.  The legal basis for the reassertion of Hawaiian 
governance, by and through a Hawaiian general partnership statute, is clearly 
extraordinary, but the exigencies of the time demanded it.  In the absence of any 
Hawaiian subjects adhering to the statutory laws of the country as provided for by the 
country’s constitutional limitations, the abovementioned process was established for the 
establishment of an acting Regency, pending the reconvening of the Legislative 
Assembly to elect by ballot a Regent or Regency de jure as provided for under Article 22 
of the Constitution. Professor Marek emphasizes that:  

 
“it is always the legal order of the State which constitutes 
the legal basis for the existence of its government, whether 
such government continues to function in its own country 
or goes into exile;  but never the delegation of the territorial 
State nor any rule of international law other than the one 
safeguarding the continuity of an occupied State.  The 
relation between the legal order of the territorial State and 
that of the occupied State…is not one of delegation, but of 
co-existence.”45 

 
 
 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
44 “United States Army and Navy Manual of Military Government and Civil Affairs,” U.S. Army Field 
Manual 27-5, 2 (December 22, 1843). 
45 Krystyna Marek, Identity and Continuity of States in Public International Law, 2nd ed., (Librairie Droz, 
1968), 91. 
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2. The Doctrine of Necessity Underlies the Legal Basis of 
the acting Government 

 
Dr. Wolff states, “in so far as conditions provided for in the constitutional law cannot 

be complied with owing to the occupation of the country by the enemy, a dispossessed 
government can act without being compelled to fulfill those conditions.” 46  Also 
commenting on exiled governments, Marek explains that, “while the requirement of 
internal legality must in principle be fulfilled for an exiled government to possess the 
character of a State organ, minor flaws in such legality are easily cured by the overriding 
principle of its actual uninterrupted continuity.”47 Oppenheimer also explains “such 
government is the only de jure sovereign power of the country the territory of which is 
under belligerent occupation.”48 It follows, a fortiori, that when an “occupant fails to 
share power with the lawful government under the auspices of international law, the latter 
is not precluded from taking whatever countermeasures it can in order to protect its 
interests during and after the occupation.”49 

 
Bateman states the “duty correlative of the right of political existence, is obviously 

that of political self-preservation; a duty the performance of which consists in constant 
efforts to preserve the principles of the political constitution.”50 Political self-preservation 
is adherence to the legal order of the State, whereas national self-preservation is where 
the principles of the constitution are no longer acknowledged, i.e. revolution.51 The 
establishment of an acting Regent—an officer de facto, would be a political act of self-
preservation, not revolution, and be grounded upon the legal doctrine of limited necessity. 
According to Professor de Smith, a British constitutional scholar, deviations from a 
State’s constitutional order “can be justified on grounds of necessity.”52 He continues to 
explain that “State necessity has been judicially accepted in recent years as a legal 
justification for ostensibly unconstitutional action to fill a vacuum arising within the 
constitutional order [and to] this extent it has been recognized as an implied exception to 
the letter of the constitution.”53 Lord Pearce also states that there are certain limitations to 
the principle of necessity, “namely (a) so far as they are directed to and reasonably 
required for ordinary orderly running of the State, and (b) so far as they do not impair the 
rights of citizens under the lawful…Constitution, and (c) so far as they are not intended to 
and do not run contrary to the policy of the lawful sovereign.”54  

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
46 Ernst Wolff, “The International Position of Dispossessed Governments at Present in England,” 6 Modern 
Law Review 215 (1942-1943). 
47 Marek, 98. 
48 Oppenheimer, 568. 
49 Eyal Benvenisti, The International Law of Occupation (Princeton University Press, 1993), 212. 
50 William O. Bateman, Political and Constitutional Law of the United States of America (G.I. Jones and 
Company, 1876), 22. 
51 Id. 
52 Stanley A. de Smith, Constitutional and Administrative Law (Penguin Books, Ltd., 1986), 80. 
53 Id. 
54 Madzimbamuto v. Lardner-Burke (1969), 1 A.C. 645, 732. 
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In Chandrika Persaud v. Republic of Fiji, Judge Gates took up the matter of the legal 
doctrine of necessity and drew from the decision in the Mitchell case,55 which provided 
that the requisite conditions for the principle of necessity consists of: 

 
1. An imperative necessity must arise because of the existence of exceptional 

circumstances not provided for in the Constitution, for immediate action to be 
taken to protect or preserve some vital function of the State; 

 
2. There must be no other course of action reasonably available; 

 
3. Any such action must be reasonably necessary in the interest of peace, order, 

and good government; but it must not do more than is necessary or legislate 
beyond that; 

 
4. It must not impair the just rights of citizens under the Constitution; and 

 
5. It must not be one the sole effect and intention of which is to consolidate or 

strengthen the revolution as such. 
 
Professor Brookfield summarized the principle of necessity as the “power of a Head 

of State under a written Constitution extends by implication to executive acts, and also 
legislative acts taken temporarily (that is, until confirmed, varied or disallowed by the 
lawful Legislature) to preserve or restore the Constitution, even though the Constitution 
itself contains no express warrant for them.”56 Brookfield also explains “such powers are 
not dependent on the words of a particular Constitution, except in so far as that 
Constitution designates the authority in whom the implied powers would be found to 
reside.”57  

 
The assumption by private citizens up the chain of constitutional authority in 

government to the office of Regent, as enumerated under Article 33 of the Constitution, is 
a de facto process born out of necessity. Judge Cooley defines a officer de facto “to be 
one who has the reputation of being the officer he assumes to be, and yet is not a good 
officer in point of law,” but rather “comes in by claim and color of right.”58 According to 
Chief Justice Steere, the “doctrine of a de facto officer is said to have originated as a rule 
of public necessity to prevent public mischief and protect the rights of innocent third 
parties who may be interested in the acts of an assumed officer apparently clothed with 
authority and the courts have sometimes gone far with delicate reasoning to sustain the 
rule where threatened rights of third parties were concerned.”59 Officers de facto are 
distinguished from a de facto government. The former is born out of a de jure 
government under and by virtue of the principle of necessity, while the latter is 
revolutionary. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
55 Mitchell v. Director of Public Prosecutions (1986), L.R.C. (Const) 35, 88–89. 
56 F.M. Brookefield, “The Fiji Revolutions of 1987,” New Zealand Law Journal 250, 251 (July 1988). 
57 Id. 
58 Thomas M. Cooley, A Treatise on the Law of Taxation (Callaghan and Company, 1876), 185. 
59 Carpenter v. Clark, 217 Michigan 63, 71 (1921). 
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V. STATEMENT OF THE GROUNDS ON WHICH THE PROTEST AND 
DEMAND TO THE UNITED NATIONS GENERAL ASSEMBLY IS BASED 

 
The acting Government is not seeking de facto recognition of the Hawaiian Kingdom, 

but rather is operating on the de jure recognition already afforded the Hawaiian Kingdom 
since the 19th century. The acting Government, as officers de facto, is an extension of the 
original de jure government of the Hawaiian Kingdom. 

 
The acting Government has represented the Hawaiian Kingdom in arbitral 

proceedings before the Permanent Court of Arbitration, Larsen v. Hawaiian Kingdom, 
119 International Law Reports 566 (2001) (Annex 24).60 The Arbitral Tribunal in the 
Larsen arbitration comprised of Professor James Crawford, SC, Presiding Arbitrator, who 
at the same time was a member of the United Nations International Law Commission and 
Special Rapporteur on State Responsibility (1997-2001); Professor Christopher 
Greenwood, QC, Associate Arbitrator, who now serves as a Judge on the International 
Court of Justice since February 6, 2009; and Gavan Griffith, QC, Associate Arbitrator, 
who served as former Solicitor General for Australia. The jurisdictional basis of the 
Permanent Court of Arbitration in Larsen v. Hawaiian Kingdom was a dispute between a 
State and a private person. The acting Government also filed a Complaint against the 
United States of America with the United Nations Security Council on July 5, 2001.61  

 
On December 12, 2000, the day after oral hearings were held at the Permanent Court 

of Arbitration, a meeting took place in Brussels between Dr. Jacques Bihozagara, 
Ambassador for the Republic of Rwanda assigned to Belgium, and the Agent and two 
deputy agents representing the acting Government in the Larsen case.62 Ambassador 
Bihozagara attended a hearing before the International Court of Justice on December 8, 
2000, (Democratic Republic of the Congo v. Belgium), where he was made aware of the 
Hawaiian arbitration case that was also taking place across the hall in the Peace Palace.63 
After inquiring into the case, he called for the meeting and wished to convey that his 
government was prepared to bring to the attention of the United Nations General 
Assembly the prolonged occupation of the Hawaiian Kingdom by the United States.  

 
Recalling his country’s experience of genocide and the length of time it took for the 

international community to finally intervene as a matter of international law, Ambassador 
Bihozagara conveyed to the Agent that the illegal and prolonged occupation of the 
Hawai‘i was unacceptable and should not be allowed to continue. Despite the excitement 
of the offer, apprehension soon took its hold and the acting government could not, in 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
60 Bederman & Hilbert, “Arbitration—UNCITRAL Rules—justiciability and indispensable third parties—
legal status of Hawai‘i,” 95 American Journal of International Law 927-933 (2001). 
61 Patrick Dumberry, “The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the 
Hawaiian Kingdom’s Claim to Continue as an Independent State under International Law,” 2(1) Chinese 
Journal of International Law 655-684 (2002); and David Keanu Sai, “A Slippery Path towards Hawaiian 
Indigeneity: An Analysis and Comparison between Hawaiian State Sovereignty and Hawaiian Indigeneity 
and its Use and Practice in Hawai’i today,” 10 Journal of Law and Social Challenges 68-133 (Fall 2008). 
62 Sai, A Slippery Path, 130-131. 
63 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Provisional Measures, 
Order of 8 December 2000, I.C.J. Reports 2000, p. 182. 
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good conscience, accept the offer and put Rwanda in a position of reintroducing 
Hawai‘i’s State continuity before the United Nations, when Hawai‘i’s community, itself, 
remained ignorant of Hawai‘i’s profound legal position. The Agent thanked Ambassador 
Bihozagara for his government’s offer, but the timing was premature. The Agent 
conveyed to the ambassador that the gracious offer could not be accepted without placing 
Rwanda in a vulnerable position of possible political retaliation by the United States of 
America, but that the acting government should instead focus its attention on continued 
exposure and education of the occupation both at the national and international levels.  

 
In line with exposure on the international level, the acting Government was 

successful in filing a complaint, as a non-member State, with the United Nations Security 
Council under the Presidency of China on July 5, 2001.64 Professor Dumberry, who’s 
article in the Chinese Journal of International Law addressed the complaint, stated, 
“Article 35(2) of the only grants the right for States which are not members of the United 
Nations to bring disputes and situations ‘to the attention’ of the Security Council; it does 
not oblige the Security Council to actually ‘consider’ the matter brought to its 
attention.”65 Despite the Security Council’s failure to consider the matter, the complaint, 
nevertheless, was not challenged nor quashed by the United States of America, but 
instead, according to Dumberry, “the United States, which is a permanent member of the 
Security Council, ahs most certainly strongly objected to the inclusion of this Complaint 
on the agenda, and is likely to have lobbied other States to act in a similar fashion.”66 As 
the Hawaiian complaint remained procedurally unabated, Russian Ambassador Vitaly 
Churkin, who served as President of the Security Council, was notified by letter dated 
March 1, 2008 of the acting Government’s intent to amend the Hawaiian complaint 
pursuant to the 2001 Articles on Responsibility of States for International Wrongful Acts. 
(Annex 36). 

 
It is in this capacity, the acting Government files this Protest and Demand to bring to 

the attention of the United Nations General Assembly the prolonged and illegal 
occupation of the Hawaiian Kingdom.  

 
A. CONCERNING THE VIOLATION OF THE PRINCIPLE THAT A STATE 

MAY NOT EXERCISE ITS AUTHORITY ON THE TERRITORY OF 
ANOTHER STATE 

 
The Permanent Court of International Justice acknowledged, “the first and foremost 

restriction imposed by international law upon a State is that – failing the existence of a 
permissive rule to the contrary – it may not exercise its power in any form in the territory 
of another State. In this sense jurisdiction is certainly territorial; it cannot be exercised by 
a State outside its territory except by virtue of a permissive rule derived from 
international custom or from a convention.”67  By virtue of the 1893 Lili‘uokalani 
assignment of executive power, the President of the United States was temporarily 
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65 Id., 671. 
66 Id., 672. 
67 S.S. Lotus (Fr. v. Turk.), 1927 P.C.I.J. (ser. A) No. 10 (Sept. 7), p. 19. 
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assigned, under threat of war, the authority to administer Hawaiian law until the 
government is restored in accordance with the Agreement of restoration. After the 
government has been restored and the executive power reassigned, the Queen, or her 
successor in office, would thereafter grant amnesty to the insurgents. 

 
While Hawai’i was clearly not a participant in the hostilities of the Spanish-American 

War, the United States occupied the Hawaiian Islands for the purpose of waging the war 
against Spain on August 12, 1898, as well as to fortify the islands as a military outpost 
for the defense of the United States in future conflicts.  

 
The “power exercising effective control within another’s sovereign territory has only 

temporary managerial powers,” and during “that limited period, the occupant administers 
the territory on behalf of the sovereign.” 68  The actions taken by the McKinley 
administration, with the consent of the Congress by joint resolution, clearly intended to 
mask the violation of international law as if the annexation took place by treaty. As 
Marek states, “a disguised annexation aimed at destroying the independence of the 
occupied State, represents a clear violation of the rule preserving the continuity of the 
occupied State.”69  

 
Article 6, Lieber Code (1863), regulated U.S. troops during the occupation of the 

Hawaiian Islands in 1898 and mandated the Commander of U.S. troops to administer the 
laws of the occupied country, being the civil and penal laws of the Hawaiian Kingdom. 
Article 6 was superseded by Article 43, 1899 Hague Convention, II (32 U.S. Stat. 1803), 
and then superseded by Article 43, 1907 Hague Convention, IV (Annex 37). Article 43 of 
the 1907 Hague Convention, IV, reinforces the 1893 Lili‘uokalani assignment that 
mandates the President to provisionally administer the civil and penal laws of the 
Hawaiian Kingdom. On August 12, 1949, the United States signed and ratified the 
Geneva Convention Relative to the Protection of Civilian Persons in Time of War, IV, of 
12 August 1949 (Annex 38).  In July 1956, the U.S. Department of the Army published 
Field Manual 27-10—The Law of Land Warfare. 

 
Article 43 of the 1907 Hague Regulations, delimits the power of the occupant and 

serves as a fundamental bar on its free agency within an occupied neutral State. 70 
Although the United States signed and ratified both Hague Regulations, which post-date 
the occupation of the Hawaiian Islands, the “text of Article 43,” according to Professor 
Benvenisti, “was accepted by scholars as mere reiteration of the older law, and 
subsequently the article was generally recognized as expressing customary international 
law.”71 Professor Graber also states “nothing distinguishes the writing of the period 
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69 Marek, 110. 
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following the 1899 Hague code from the writing prior to that code.72 Consistent with this 
understanding of the international law of occupation during the Spanish-American war, 
Professor Smith reported that the “military governments established in the territories 
occupied by the armies of the United States were instructed to apply, as far as possible, 
the local laws and to utilize, as far as seemed wise, the services of the local Spanish 
officials.”73 This instruction to U.S. troops during the Spanish-American war to apply the 
local laws of the occupied State was made pursuant to Article 6 of the Lieber Code. 

 
  With specific regard to occupying neutral territory, the Arbitral Tribunal, in 

Coenca Brothers vs. Germany (1927), concluded “the occupation of Salonika by the 
Allies in the autumn of 1915 constituted a violation of Greek neutrality.”74  Later, in the 
Chevreau case (1931), the Arbitrator concluded that the status of the British forces while 
occupying Persia (Iran)—a neutral State in the First World War—was analogous to 
“belligerent forces occupying enemy territory.”75 Professor Oppenheim observes that an 
occupant State on neutral territory “does not possess such a wide range of rights with 
regard to the occupied country and its inhabitants as he possesses in occupied enemy 
territory.”76 Although the Hague Regulations apply only to territory belonging to an 
enemy, Professor Feilchenfeld states, “it is, nevertheless, usually held that the rules on 
belligerent occupation will also apply where a belligerent, in the course of the war, 
occupies neutral territory, even if the neutral power should have failed to protest against 
the occupation.”77 While Hawai’i was a neutral state at the time of its occupation during 
the Spanish American war, the law of occupation ought to be not only applied with equal 
force and effect, but that the occupier would be shorn of its belligerent rights in Hawaiian 
territory as a result of Hawai’i’s neutrality and the obligations incurred under the 1893 
Lili‘uokalani assignment and the Agreement of restoration. 

 
B. CONCERNING THE VIOLATIONS OF TREATIES AND INTERNATIONAL 

LAW  
 
The Hawaiian Kingdom is a member State of the Universal Postal Union since 

January 1, 1882, has forty-six (46) State treaty partners, and, to a limited degree, one 
hundred twenty-seven (127) successor State quasi-treaty partners. In this Protest and 
Demand, the Hawaiian Kingdom’s identification of successor States collectively includes 
former colonial, mandate or trust territories. This identification is made without any 
prejudice to the particular rights of each successor States in relation to the mode of 
exercising self-determination when they achieved their independence.  
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According to Professor Oppenheim, “there is room for the view that in case of 
separation resulting in the emergence of a new State the latter is bound by—or at least 
entitled to accede to—general treaties of a ‘law-making’ nature, especially those of a 
humanitarian character.” 78 Beato explains, “contrary to conventional law’s clean slate 
doctrine, relatively few newly independent states renounce all of their predecessor state’s 
treaties. Instead, new states tend to adopt a pragmatic approach which balances issues of 
self-determination and sovereignty in foreign affairs against the need to foster stability in 
international relations.”79 Professor Hershey states that it “is generally agreed that the 
purely local or personal rights and obligations of the [predecessor State]…remain with 
the [successor State].”80 Treaty obligations to private individuals survive the succession 
and bind the successor State.81 

 
Provisions of these treaties not only protect the private rights and obligations of the 

citizenry of the predecessor States and their successor States while within the territory of 
the Hawaiian Kingdom, but also protect the private rights and obligations of the citizenry 
of the Hawaiian Kingdom while within the territories of the predecessor States and their 
successor States. This rule stems from the principle of international law that change in 
sovereignty does not affect the private rights of individuals. 

 
Currently, forty-six (46) member States stand in violation of treaties with the 

Hawaiian Kingdom and international law, and one hundred twenty-seven (127) successor 
States stand in violation, to a lesser degree, to certain provisions of their predecessor 
States’ treaties that are private in nature and not public. 

 
1. Austria/Hungary—Treaty of Friendship, Commerce and 

Navigation 
 

On June 18, 1875, a Treaty was signed between Austria-Hungary and the Hawaiian 
Kingdom in London and thereafter ratified by both governments (Annex 39). Article IV 
of this treaty provides:   
 

“the Citizens of each high contracting Parties when resident 
in the territory of the other shall enjoy the most constant 
and complete protection for their persons and property, and 
for this purpose they shall have free and easy access to the 
Courts of Justice, provided by law, in pursuit and defense 
of their rights.  They shall be at liberty to employ lawyers, 
advocates or Agents to prosecute or defend their rights 
before such Courts of Justice.  In fact they shall enjoy in 
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this respect all the rights and privileges which are granted 
to natives, and shall be subject to the same conditions.” 

 
Following the dismemberment of Austria-Hungary into two separate States of Austria 

and Hungary following the first Word War, Hungary also became a State party with 
Austria to the 1875 Treaty with the Hawaiian Kingdom. 

 
Neither Austria nor Hungary nor the Hawaiian Kingdom gave notice to the other of 

its intention to terminate this treaty in accordance with the terms of Article XIX of the 
1875 Treaty.  Therefore this treaty is still in full force, continues to have legal effect to 
date. Former Austro-Hungarian territories, which acquired their independence from 
Austria-Hungary, are successor States to, at the very least, Article IV of the Hawaiian-
Austro/Hungarian Treaty. Former Austro-Hungarian territories are: 

 
a. Czech Republic. Independence: October 28, 1918. 
b. Poland. Independence: November 11, 1918.  
c. Slovakia. Independence: Independence: October 28, 

1918. 
 

2. Belgium—Treaty of Amity, Commerce and Navigation 
 

On October 4, 1862, a Treaty was signed between Belgium and the Hawaiian 
Kingdom in Brussels and thereafter ratified by both governments (Annex 40). Article IV 
of this treaty provides:   

 
“the respective citizens of the two countries shall enjoy the 
most constant and complete protection for their persons and 
property.  Consequently they shall have free and easy 
access to the court of justice in the pursuit and defense of 
their rights in every instance and degree of jurisdiction 
established by the laws.”  

 
Neither Belgium nor the Hawaiian Kingdom gave notice to the other of its intention 

to terminate this treaty in accordance with the terms of Article XXVII of the 1862 Treaty.  
Therefore this treaty is still in full force and continues to have legal effect to date. Former 
Belgian territories, which acquired their independence from Belgium, are successor 
States to, at the very least, Article IV of the Hawaiian-Belgian Treaty with regard to the 
citizenry of the successor State that effectively replaced the citizenry of the predecessor 
State in the treaty. Former Belgian territories are: 

 
a. Democratic Republic of the Congo.  Independence:  

June 30, 1960. 
b. Burundi. Independence from Belgian Trusteeship 

on July 1, 1962  
c. Rwanda. Independence from Belgian Trusteeship 

on July 1, 1962 
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3. Denmark—Treaty of Friendship, Commerce and 
Navigation  

 
On October 19, 1846, a Treaty was signed between Denmark and the Hawaiian 

Kingdom in Honolulu and thereafter ratified by both governments (Annex 41). Article II 
of this treaty provides:   
 

“the subjects of His Majesty the King of Denmark, residing 
within the dominions of the King of the Hawaiian Islands, 
shall enjoy the same protection in regard to their civil rights 
as well as to their persons and properties, as native 
subjects;  and the King of the Hawaiian Islands engages to 
grant to Danish subjects the same rights and privileges 
which now are, or may hereafter be, granted to or enjoyed 
by any other foreigners, subjects of the most favored 
nation.” 

 
Neither Denmark nor the Hawaiian Kingdom gave notice to the other of its intention 

to terminate this treaty in accordance with the principles of customary international law.  
Therefore, this treaty is still in full force and continues to have legal effect to date. 
Former Danish territories, which acquired their independence from Denmark, are 
successor States to, at the very least, Article II of the Hawaiian-Danish Treaty with regard 
to the citizenry of the successor State that effectively replaced the citizenry of the 
predecessor State in the treaty. A former Danish territory is:  

 
a. Iceland.  Independence:  June 7, 1944. 

 
4. France—Treaty of Friendship, Commerce and 

Navigation 
 

On October 29, 1857, a third Treaty was signed between France and the Hawaiian 
Kingdom in Honolulu and thereafter ratified by both governments (Annex 42). Article IV 
of this treaty provides:   
 

“their respective subjects shall enjoy, in both States, a 
constant and complete protection for their persons and 
properties.  They shall, consequently, have free and easy 
access to the tribunals of justice, in prosecution and defense 
of their rights, in every instance, and in all the degrees of 
jurisdiction established by the laws.” 

 
Neither France nor the Hawaiian Kingdom gave notice to the other of its intention to 

terminate this treaty in accordance with the terms of Article XXVI of the 1857 Treaty.  
Therefore this treaty is still in full force and continues to have legal effect to date. Former 
French territories, which acquired their independence from France, are successor States 
to, at the very least, Article IV of the Hawaiian-French Treaty with regard to the citizenry 
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of the successor State that effectively replaced the citizenry of the predecessor State in 
the treaty. Former French territories, which includes mandate territories, are:  

 
a. Algeria.  Independence:  July 5, 1962. 
b. Benin.  Independence:  August 1, 1960. 
c. Burkina Faso.  Independence:  August 5, 1960. 
d. Central African Republic.  Independence: August 

13, 1960. 
e. Chad.  Independence:  August 11, 1960. 
f. Comoros.  Independence:  July 6, 1975. 
g. Congo.  Independence:  August 15, 1960. 
h. Côte D'Ivoire.  Independence:  August 7, 1960. 
i. Djibouti.  Independence:  June 27, 1977. 
j. Gabon.  Independence:  August 17, 1960. 
k. Guinea.  Independence:  October 2, 1958. 
l. Lao People’s Democratic Republic.  Independence:  

July 19, 1949. 
m. Lebanon. Independence from French Mandate: 

November 22, 1943. 
n. Madagascar.  Independence:  June 26, 1960. 
o. Mali.  Independence:  September 22, 1960. 
p. Mauritania.  Independence:  November 28, 1960. 
q. Morocco.  Independence:  March 2, 1956. 
r. Niger.  Independence:  August 3, 1960. 
s. Republic of Cameroon. Independence from French 

Trusteeship on January 1, 1960. 
t. Senegal.  Independence:  April 4, 1960. 
u. Syria. Independence from French Mandate: April 

17, 1946. 
v. Togo. Independence from French Trusteeship on 

April 27, 1960. 
w. Tunisia.  Independence:  March 20, 1956. 
x. Vanuatu.  Independence from France and Great 

Britain: July 30, 1980. 
y. Viet Nam.  Independence:  September 2, 1945. 

 
5. Germany—Treaty of Friendship, Commerce and 

Navigation and Consular Convention 
 

On March 25, 1879, a Treaty was signed between Germany and the Hawaiian 
Kingdom in Berlin and thereafter ratified by both governments and exchanged (Annex 
43). Article II of this treaty provides:   
 

“the subjects and citizens of the two High Contracting 
Parties may remain and reside in any part of said territories 
respectively and shall receive and enjoy full and perfect 
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protection for their persons and property.  They shall have 
free and easy access to the courts of justice, provided by 
law, in pursuit and defense of their rights, and they shall be 
at liberty to choose and employ lawyers, advocates or 
agents to pursue or defend their rights before such courts of 
justice; and they shall enjoy in this respect all the rights and 
privileges as native subjects or citizens.” 

 
Neither Germany nor the Hawaiian Kingdom gave notice to the other of its intention 

to terminate this treaty in accordance with the terms of Article XXVI of the 1879 Treaty.  
Therefore, this treaty is still in full force and continues to have legal effect to date. 
 

6. United Kingdom of Great Britain and Northern Island—
Treaty of Friendship, Commerce and Navigation 

 
On July 10, 1851, a Treaty was signed between the United Kingdom and the 

Hawaiian Kingdom in Honolulu and thereafter ratified by both governments (Annex 44). 
Article VIII of this treaty provides:  
 

“the subjects of either of the contracting parties, in the 
territories of the other, shall receive and enjoy full and 
perfect protection for their persons and property, and shall 
have free and open access to the courts of justice in the said 
countries, respectively, for the prosecution and defense of 
their just rights...”   

 
Neither Great Britain nor the Hawaiian Kingdom gave notice to the other of its 

intention to terminate this treaty in accordance with the principles of customary 
international law.  Therefore, this treaty is still in full force and continues to have legal 
effect to date. Former British territories, which acquired their independence from Great 
Britain, are successor States to, at the very least, Article VIII of the Hawaiian-British 
Treaty with regard to the citizenry of the successor State that effectively replaced the 
citizenry of the predecessor State in the treaty. Former British territories, which includes 
mandate territories, are: 

 
a. Afghanistan.  Independence:  August 19, 1919. 
b. Antigua and Barbuda.  Independence:  

November 1, 1981. 
c. Australia.  Independence:  January 1, 1901. 
d. Bahamas.  Independence:  July 10, 1973. 
e. Bahrain.  Independence:  August 15, 1971. 
f. Bangladesh.  Independence from Pakistan on 

December 16, 1971.  Pakistan acquired 
Independence from Great Britain on August 14, 
1947. 

g. Barbados.  Independence:  November 30, 1966. 
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h. Belize.  Independence:  September 21, 1981. 
i. Bhutan.  Independence from India on August 8, 

1949.  India acquired Independence from Great 
Britain on August 15, 1947. 

j. Botswana.  Independence:  September 30, 1966. 
k. Brunei Darussalam. Independence: January 1, 

1984. 
l. Cyprus.  Independence:  August 16, 1960. 
m. Dominica.  Independence:  November 3, 1978. 
n. Egypt.  Independence:  February 28, 1922. 
o. Fiji.  Independence:  October 10, 1970. 
p. Gambia.  Independence:  February18, 1965. 
q. Ghana.  Independence:  March 6, 1957. 
r. Grenada.  Independence:  February 7, 1974. 
s. Guyana.  Independence:  May 26, 1966. 
t. India.  Independence:  August 15, 1947. 
u. Iraq. Independence from British Mandate: 

October 3, 1932. 
v. Ireland.  Independence:  December 6, 1921. 
w. Israel. Independence from British Mandate: 

May 14, 1948. 
x. Jamaica.  Independence:  August 6, 1962. 
y. Jordan. Independence from British Mandate: 

May 25, 1946. 
z. Kenya.  Independence:  December 12, 1963. 
aa. Kiribati.  Independence:  July 12, 1979. 
bb. Kuwait.  Independence:  June 19, 1961. 
cc. Lesotho.  Independence:  October 4, 1966. 
dd. Malawi.  Independence:  July 6, 1964. 
ee. Malaysia.  Independence:  August 31, 1957. 
ff. Maldives.  Independence:  July 26, 1965. 
gg. Malta.  Independence:  September 21, 1964. 
hh. Mauritius.  Independence:  March 12, 1968. 
ii. Myanmar.  Independence:  January 4, 1948. 
jj. Namibia.  Independence from South African 

Mandate on March 21, 1990. South Africa 
acquired Independence from Great Britain on 
May 31, 1910. 

kk. Nauru. Independence from Australia, New 
Zealand and Great Britain Trusteeship on 
January 31, 1968. New Zealand acquired 
Independence from Great Britain on September 
26, 1907, and Australia acquired Independence 
from Great Britain on January 1, 1901. 

ll. New Zealand.  Independence:  September 26, 
1907. 
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mm. Nigeria.  Independence:  October 1, 1960. 
nn. Pakistan.  Independence:  August 14, 1947. 
oo. Papua New Guinea. Independence from 

Australian Trusteeship on September 16, 1975. 
Australia acquired Independence from Great 
Britain on January 1, 1901. 

pp. Qatar.  Independence:  September 3, 1971. 
qq. Saint Kitts and Nevis.  Independence:  

September 19, 1983. 
rr. Saint Lucia.  Independence:  February 22, 1979. 
ss. Saint Vincent and the Grenadines.  

Independence:  October 27, 1979. 
tt. Samoa. Independence from New Zealand 

Trusteeship on January 1, 1962. New Zealand 
acquired Independence from Great Britain on 
September 26, 1907. 

uu. Seychelles.  Independence:  June 29, 1976. 
vv. Sierra Leone.  Independence:  April 27, 1961. 
ww. Singapore.  Independence from Malaysia on 

August 9, 1965. Malaysia acquired 
Independence from Great Britain on August 31, 
1957. 

xx. Solomon Islands.  Independence:  July 7, 1978. 
yy. Somalia.  Independence:  June 26, 1960. 
zz. South Africa.  Independence:  May 31, 1910. 
aaa. South Sudan. Independence from Sudan on 

July 9, 2011. Sudan acquired Independence 
from Great Britain on January 1, 1956. 

bbb. Sri Lanka.  Independence:  February 4, 1948. 
ccc. Sudan.  Independence:  January 1, 1956. 
ddd. Swaziland.  Independence:  September 6, 

1968. 
eee. Tonga.  Independence:  June 4, 1970. 
fff. Trinidad and Tobago.  Independence:  August 

31, 1962. 
ggg. Tuvalu.  Independence:  October 1, 1978. 
hhh. Uganda.  Independence:  October 9, 1962. 
iii. United Arab Emirates.  Independence:  

December 2, 1971. 
jjj. United Republic of Tanzania. Tanganyika 

became independent on December 9, 1961 from 
British Trusteeship; Zanzibar became 
independent on December 19, 1963; Tanganyika 
united with Zanzibar on April 26, 1964 to form 
the United Republic of Tanganyika and 
Zanzibar; renamed United Republic of Tanzania. 
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kkk. Vanuatu.  Independence from both France 
and Great Britain on July 30, 1980. 

lll. Zambia.  Independence:  October 24, 1964. 
mmm. Zimbabwe.  Independence:  April 18, 1980. 

 
7. Italy—Treaty of Amity, Commerce and Navigation 

 
On July 22, 1863, a Treaty was signed between Italy and the Hawaiian Kingdom in 

Paris and thereafter ratified by both governments (Annex 45). Article IV of this treaty 
provides:   
 

“the respective citizens of the two countries shall enjoy the 
most constant and complete protection for their persons and 
property.  Consequently, they shall have free and easy 
access to the courts of justice in the pursuit and defense of 
their rights, in every instance and degree of jurisdiction 
established by the laws.” 

 
Neither Italy nor the Hawaiian Kingdom gave notice to the other of its intention to 

terminate this treaty in accordance with the terms of Article XXVII of the 1863 Treaty.  
Therefore, this treaty is still in full force and continues to have legal effect to date. 
Former Italian territories, which acquired their independence from Italy, are successor 
States to, at the very least, Article IV of the Hawaiian-Italian Treaty with regard to the 
citizenry of the successor State that effectively replaced the citizenry of the predecessor 
State in the treaty. Former Italian territory is: 

a. Libya.  Independence:  December 24, 1951. 
 

8. Japan—Treaty of Amity and Commerce 
 

On August 19, 1871, a Treaty was signed between Japan and the Hawaiian Kingdom 
in the city of Yedo and thereafter ratified by both governments (Annex 46). Article II of 
this treaty provides:   
 

“the subjects of each of the two high contracting parties, 
respectively, shall have the liberty freely and securely to 
come with their ships and cargoes to all places, ports and 
rivers in the territories of the other, where trade with other 
nations is permitted;  they may remain and reside in any 
such ports, and places respectively, and hire and occupy 
houses and warehouses, and may trade in all kinds of 
produce, manufactures and merchandise of lawful 
commerce, enjoying at all times the same privileges as may 
have been, or may hereafter be granted to the citizens or 
subjects of any other nation, paying at all times such duties 
and taxes as may be exacted from the citizens or subjects of 
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other nations doing business or residing within the 
territories of each of the high contracting parties.” 

 
Neither Japan nor the Hawaiian Kingdom gave notice to the other of its intention to 

terminate this treaty in accordance with the terms of Article VI of the 1871 Treaty.  
Therefore, this treaty is still in full force and continues to have legal effect to date. 
Former Japanese territories, which acquired their independence from Japan, are successor 
States to, at the very least, Article II of the Hawaiian-Japanese Treaty with regard to the 
citizenry of the successor State that effectively replaced the citizenry of the predecessor 
State in the treaty. Former Japanese territories are: 

 
d. North Korea.  Independence:  August 15, 1945.  
e. South Korea. Independence: August 15, 1945. 

 
9. Netherlands—Treaty of Friendship, Commerce and 

Navigation 
 

On October 16, 1862, a Treaty was signed between the Netherlands and the Hawaiian 
Kingdom in The Hague and thereafter ratified by both governments (Annex 47). Article 
II of this treaty provides:   
 

“the respective subjects of the two high contracting parties 
shall be perfectly and in all respects assimilated on their 
establishment and settlement, whether for a longer or 
shorter time in the States and Colonies of the other party on 
the terms granted to the subjects of the most favored nation 
in all which concerns the permission of sojourning, the 
exercise of legal professions, imposts, taxes, in a word, all 
the conditions relative to sojourn and establishment.” 

 
Neither the Netherlands nor the Hawaiian Kingdom gave notice to the other of its 

intention to terminate this treaty in accordance with the terms of Article VI of the 1862 
Treaty.  Therefore, this treaty is still in full force and continues to have legal effect to 
date. Former Dutch territories, which acquired their independence from the Netherlands, 
are successor States to, at the very least, Article II of the Hawaiian-Dutch Treaty with 
regard to the citizenry of the successor State that effectively replaced the citizenry of the 
predecessor State in the treaty. Former Dutch territories are: 

 
a. Indonesia.  Independence:  August 17, 1945. 
b. Suriname.  Independence:  November 25, 1975. 

 
10. Portugal—Treaty of Friendship and Commerce 

  
On May 5, 1882, a Provisional Convention was signed between Portugal and the 

Hawaiian Kingdom in Lisbon and thereafter ratified by both governments (Annex 48). 
Article I of this convention provides:  
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“the Consular Agents, the subjects, the ships and products 
of the soil, or of the industry of one of the two countries, 
will enjoy on the territory of the other the same exemptions, 
privileges, and immunities which other Consular Agents, 
subjects, ships and products of the soil, or of the industry of 
the most favored nation, enjoy.” 
 

Neither Portugal nor the Hawaiian Kingdom gave notice to the other of its intention 
to terminate this Provisional Convention in accordance with the principles of customary 
international law.  Therefore, this Portuguese Provisional Convention is still in full force 
and continues to have legal effect to date. Former Portuguese territories, which acquired 
their independence from Portugal, are successor States to, at the very least, Article I of 
the Hawaiian-Portuguese Treaty with regard to the citizenry of the successor State that 
effectively replaced the citizenry of the predecessor State in the treaty. Former 
Portuguese territories are: 

 
a. Angola.  Independence:  November 11, 1975. 
b. Cape Verde.  Independence:  July 5, 1975. 
c. Guinea-Bissau.  Independence:  September 24, 

1973. 
d. Mozambique.  Independence:  June 25, 1975. 
e. Sao Tome and Principe.  Independence:  July 12, 

1975. 
f. Timor-Leste. Independence: November 28, 

1975. May 20, 2002 is the official date of 
international recognition of Timor-Leste’s 
independence from Indonesia. 

 
11. Russia—Treaty of Commerce and Navigation 

 
On June 19, 1869, a Treaty was signed between Russia and the Hawaiian Kingdom in 

Paris and thereafter ratified by both governments (Annex 49). Article II of this treaty 
provides:   
 

“the subjects of His Majesty the Emperor of all the Russias, 
and the subjects of His Majesty the King of the Hawaiian 
Islands, shall be treated reciprocally on the footing of the 
most favored nation.” 

 
Neither Russia nor the Hawaiian Kingdom gave notice to the other of its intention to 

terminate this treaty in accordance with the principles of customary international law.  
Therefore, this treaty is still in full force and continues to have legal effect to date. 
Former Russian territories, which acquired their independence from Russia, are successor 
States to, at the very least, Article II of the Hawaiian-Russian Treaty with regard to the 
citizenry of the successor State that effectively replaced the citizenry of the predecessor 
State in the treaty. Former Russian territories are: 
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a. Armenia.  Independence:  September 23, 1991. 
b. Azerbaijan.  Independence:  August 30, 1991. 
c. Belarus.  Independence:  August 25, 1991. 
d. Finland.  Independence:  December 6, 1917. 
e. Georgia.  Independence:  April 9, 1991. 
f. Kazakhstan.  Independence:  December 6, 1991. 
g. Kyrgyzstan.  Independence:  August 31, 1991. 
h. Latvia.  Independence:  August 21, 1991. 
i. Lithuania.  Independence:  March 11, 1990. 
j. Republic of Moldova.  Independence:  August 

27, 1991. 
k. Tajikistan.  Independence:  September 9, 1991. 
l. Turkmenistan.  Independence:  October 27, 

1991. 
m. Ukraine.  Independence:  August 24, 1991. 
n. Uzbekistan.  Independence:  August 31, 1991. 

 
12. Spain—Treaty of Peace and Friendship 

 
On October 29, 1863, a Treaty was signed between Spain and the Hawaiian Kingdom 

in London and thereafter ratified by both governments (Annex 50). Article IV of this 
treaty provides:  
  

“the respective citizens of the two countries shall enjoy the 
most constant and complete protection for their persons and 
property.  Consequently, they shall have free and easy 
access to the courts of justice in the pursuit and defense of 
their rights, in every instance and degree of jurisdiction 
established by the laws.” 

 
Neither Spain nor the Hawaiian Kingdom gave notice to the other of its intention to 

terminate this treaty in accordance with the terms of Article XXVII of the 1863 Treaty.  
Therefore, this treaty is still in full force and continues to have legal effect to date day. 
Former Spanish territories, which acquired their independence from Spain, are successor 
States to, at the very least, Article IV of the Hawaiian-Spanish Treaty with regard to the 
citizenry of the successor State that effectively replaced the citizenry of the predecessor 
State in the treaty. Former Spanish territories are: 

 
a. Cuba.  Independence:  May 20, 1902. 
b. Equatorial Guinea.  Independence:  

October 12, 1968. 
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13. Switzerland—Treaty of Friendship, Establishment and 
Commerce 

 
On July 20, 1864, a Treaty was signed between the Swiss Confederation and the 

Hawaiian Kingdom in Berne and thereafter ratified by both governments (Annex 51). 
Article III of the treaty provides:   
 

“the citizens of each of the contracting parties shall enjoy 
on the territory of the other the most perfect and complete 
protection for their persons and their property.  They shall 
in consequence have free and easy access to the tribunals of 
justice for their claims and the defense of their rights, in all 
cases and in every degree of jurisdiction established by the 
law.” 

 
Neither the Swiss Confederation nor the Hawaiian Kingdom gave notice to the other 

of its intention to terminate this treaty in accordance with the terms of Article XIII of the 
1864 Treaty with regard to the citizenry of the successor State that effectively replaced 
the citizenry of the predecessor State in the treaty.  Therefore, this treaty is still in full 
force and continues to have legal effect to date. 
 

14. Sweden and Norway—Treaty of Friendship, Commerce 
and Navigation 

 
On July 1, 1852, a Treaty was signed between Sweden and Norway and the Hawaiian 

Kingdom in Honolulu and thereafter ratified by both governments (Annex 52). Article II 
of the treaty provides:  

 
“there shall be between all the dominions of His Swedish 
and Norwegian Majesty, and the Hawaiian Islands, a 
reciprocal freedom of commerce.  The subjects of each of 
the two contracting parties, respectively, shall have liberty 
freely and securely to come with their ships and cargoes to 
all places, ports and rivers in the territories of the other, 
where trade with other nations in permitted.  They may 
remain and reside in any part of the said territories, 
respectively, and hire and occupy houses and warehouses 
and my trade, by wholesale or retail, in all kinds of produce, 
manufactures or merchandise of lawful commerce, 
enjoying the same exemptions and privileges as native 
subjects, and subject always to the same laws and 
established customs as native subjects.” 

 
Following the separation of Austria-Hungary into two separate States, both States 

remained parties to the 1852 Treaty with the Hawaiian Kingdom. Neither Norway nor 
Sweden nor the Hawaiian Kingdom gave notice to the other of their intentions to 
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terminate this treaty in accordance with the terms of Article XVII of the 1852 Treaty.  
Therefore, the treaty is still in full force and continues to have legal effect to date.  

 
15. United States of America—Treaty of Friendship, 

Commerce and Navigation 
 
On December 20, 1849, the Treaty between the United States of America and the 

Hawaiian Kingdom was concluded and signed in Washington, D.C. Ratifications by both 
countries were exchanged in Honolulu on the Island of O‘ahu, on August 24, 1850. 
(Annex 6). Article VIII of the treaty provides:   

 
“...each of the two contracting parties engages that the 
citizens or subjects of the other residing in their respective 
States shall enjoy their property and personal security in as 
full and ample manner as their own citizens or subjects, or 
the subjects or citizens of the most favored nation, but 
subject always to the laws and statutes of the two countries, 
respectively.” 

 
In addition, Article XVI of the said treaty provides that any: 
   

“...citizen or subject of either party infringing the articles of 
this treaty shall be held responsible for the same, and the 
harmony and good correspondence between the two 
governments shall not be interrupted thereby, each party 
engaging in no way to protect the offender, or sanction 
such violation.”  

 
Neither the United States nor the Hawaiian Kingdom gave notice to the other of its 

intention to terminate this treaty in accordance with the terms of Article XVI of the 1849 
Treaty.  Therefore, this treaty is still in full force and continues to have legal effect to 
date. Former United States territories, which acquired their independence from the United 
States, are successor States to, at the very least, Article VIII of the Hawaiian-American 
Treaty with regard to the citizenry of the successor State that effectively replaced the 
citizenry of the predecessor State in the treaty. Former United States territories are:  

 
a. Federated States of Micronesia. Independence 

from American trusteeship on November 3, 
1986. 

b. Marshall Islands. Independence from American 
trusteeship on October 21, 1986. 

c. Palau. Independence from American trusteeship 
on October 1, 1994. 

d. Philippines.  Independence:  July 4, 1946. 
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16. United States of America—1907 Hague Convention, IV, 
respecting Laws and Customs of War on Land 

 
The United States of America signed at The Hague Convention, IV, on October 18, 

1907 and ratified by the Senate March 10, 1908 (Annex 37). This treaty is still in full 
force and continues to have legal effect to date and binds the United States of America to 
administer the laws of the Hawaiian Kingdom. Article 43 of the treaty provides: 

 
“The authority of the legitimate power having in fact 
passed into the hands of the occupant, the latter shall take 
all the measures in his power to restore, and ensure, as far 
as possible, public order and safety, while respecting, 
unless absolutely prevented, the laws in force in the country” 

 
Article 55 of the treaty also provides: 
 

“The	   occupying	   State	   shall	   be	   regarded	   only	   as	  
administrator	  and	  usufructuary	  of	  public	  buildings,	  real	  
estate,	  forests,	  and	  agricultural	  estates	  belonging	  to	  the	  
hostile	   State,	   and	   situated	   in	   the	   occupied	   country.	   It	  
must	   safeguard	   the	   capital	   of	   these	   properties,	   and	  
administer	   them	   in	   accordance	   with	   the	   rules	   of	  
usufruct.”	  

 
17. United States of America—1907 Hague Convention, V, 

respecting the Rights and Duties of Neutral Powers 
 
The United States of America also signed the 1907 Hague Regulations respecting the 

Rights and Duties of Neutral Powers at The Hague on October 18, 1907 and ratified by 
the Senate on March 10, 1908. (Annex 53). This treaty is still in full force and continues 
to have legal effect to date and binds the United States of America to respect the 
neutrality of the Hawaiian Kingdom. Article 1 of the treaty provides: 

 
“The territory of neutral Powers is inviolable.” 

 
Article 2 of the treaty provides: 
 

“Belligerents are forbidden to move troops or convoys of 
either munitions of war or supplies across the territory of a 
neutral Power.” 

 
Article 3 of the treaty provides: 
 

“Belligerents are likewise forbidden to: (a) Erect on the 
territory of a neutral Power a wireless telegraphy station or 
other apparatus for the purpose of communicating with 
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belligerent forces on land or sea; (b) Use any installation of 
this kind established by them before the war on the territory 
of a neutral Power for purely military purposes, and which 
has not been opened for the service of public messages.” 

 
Article 4 of the treaty provides: 
 

“Corps of combatants cannot be formed nor recruiting 
agencies opened on the territory of a neutral Power to assist 
the belligerents.” 

 
18. Foreign Consulates Unlawfully Established within the 

territory of the Hawaiian Kingdom 
 
The United States of America has accredited thirty-four (34) foreign Consulates that 

are unlawfully maintained within the territory of the Hawaiian Kingdom in violation of 
international law and Hawaiian law, to wit: 

 
(1)  CONSULATE OF AUSTRALIA (2) CONSULATE OF BELGIUM 
 Consul General Scott Dewar  Honorary Consul Jeffrey Lau 
 1000 Bishop Street, P.H.  707 Richards Street, Suite 600 
 Honolulu, Hawai‘i 96813-4299  Honolulu, Hawai‘i 96813-4693 
 
(3) CONSULATE OF BRAZIL (4) CONSULATE OF CHILE 
 Honorary Consul Eric Crispin  Honorary Consul Gladys Vernoy 
 745 Fort Street Mall, Suite 1450���  2240 Kuhio Avenue, P.H. 3804 
 Honolulu, Hawai‘i 96813  Honolulu, Hawai‘i 96815-2820 
 
(5) CONSULATE OF CZECH REPUBLIC (6) CONSULATE OF DENMARK 
 Honorary Consul Ann Ching  Honorary Consul Claus Hansen 
 591 Paikau Street  1150 Kikowaena St. 
 Honolulu, Hawaii 96816  Honolulu, Hawai‘i 96819-2227 
 
(7) CONSULATE OF FINLAND (8) CONSULATE OF FRANCE 
 Honorary Consul Katja Silveraa  Honorary Consul Patricia Lee 
 411 Hobron Lane, Suite 808���  P.O. Box 22009 
 Honolulu, Hawai‘i 96815  Honolulu, Hawaii 96823 
 
(9) CONSULATE OF HUNGARY (10) CONSULATE OF INDIA 
 Honorary Consul   Honorary Consul Sheila Watumull 
 Katalin Csiszar, Ph.D.  P.O. Box 10905��� 
 1960 East-West Road, Suite T415  Honolulu, Hawai‘i 96816 
 Honolulu, Hawai‘i 96822 
 
(11) CONSULATE OF ITALY (12) CONSULATE OF JAPAN 
 Honorary Consul Michele   Consul General Yoshihiko Kamo 
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 Carbone, M.D., Ph.D.  1742 Nuuanu Avenue 
 735 Bishop Street, Suite 201  Honolulu, Hawai‘i 96817-3201 
 Honolulu, Hawai‘i 96813 
 
(13) CONSULATE OF KIRIBATI (14) CONSULATE OF SOUTH KOREA 
 Honorary Consul William Paupe  Consul General Young Kil Suh 
 95 Nakolo Place  2756 Pali Highway 
 Honolulu, Hawai‘i 96819-1845  Honolulu, Hawai‘i 96817-1491 
 
(15) CONSULATE OF LUXEMBOURG (16) CONSULATE OF MARSHALL ISLANDS 
 Honorary Consul   Consul General Noda Lojkar 
 Jean-Claude Drui  1888 Lusitana Street, Suite 301 
 2176 Lauwiliwili Street, #101  Honolulu, Hawai‘i 96813-1518 
 Kapolei, Hawai‘i 96707 
 
(17) CONSULATE OF MEXICO (18) CONSULATE OF MICRONESIA 
 Honorary Consul Andrew Kluger  Consul General Akillino Susaia 
 818 South King Street, #2100���  3049 Ualena Street, Suite 910 
 Honolulu, Hawai‘i 96813  Honolulu, Hawai‘i 96819-1999 
 
(19) CONSULATE OF MOROCCO (20) CONSULATE OF THE NETHERLANDS 
 Honorary Consul M. Jan Rum  Honorary Consul Gaylord Tom 
 1419 Sixteenth Avenue  745 Fort St. Mall, Suite 702 
 Honolulu, Hawai‘i 96816  Honolulu, Hawai‘i 96813-3814 
 
(21) CONSULATE OF NEW ZEALAND (22) CONSULATE OF NORWAY 
 Honorary Consul Peter Lewis  Honorary Consul Nina Fasi 
 3929 Old Pali Road  949 Wainiha Street 
 Honolulu, Hawai‘i 96817  Honolulu Hawai‘i 96825 
 
(23) CONSULATE OF PERU (24) CONSULATE OF THE PHILIPPINES 
 Honorary Consul Carlos   Consul General Julius Torres 
 Juarez, Ph.D.  2433 Pali Highway 
 1188 Fort Street Mall Suite 305  Honolulu, Hawai‘i 96817-1452 
 Honolulu, Hawai‘i 96813-2471 
 
(25) CONSULATE OF POLAND (26) CONSULATE OF PORTUGAL 
 Honorary Consul Bozena Jarnot  Honorary Consul John Felix, Ph.D. 
 2825 South King Street, Suite 2701  P.O. Box 240778 
 Honolulu, Hawai‘i 96826-3535  Honolulu, Hawai‘i 96824 
 
(27) CONSULATE OF SAN MARINO (28) CONSULATE OF SLOVENIA 
 Honorary Consul Yukio Takahashi  Admiral R.J. Zlatoper, USN (RET) 
 4615 Kahala Avenue  900 Fort Street Mall, Suite 920 
 Honolulu, Hawai‘i 96816-5210  Honolulu, Hawai‘i 96813 
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(29) CONSULATE OF SPAIN (30) CONSULATE OF SRI LANKA 
 Honorary Vice Consul   Honorary Consul Kusuma Cooray 
 John Felix, Ph.D.  60 North Beretania Street, Suite 410 
 P.O. Box 240778  Honolulu, Hawai‘i 96817-4754 
 Honolulu, Hawai‘i 96824 
 
(31) CONSULATE OF SWEDEN (32) CONSULATE OF SWITZERLAND 
 Honorary Consul James M. Cribley  Honorary Consul Theres Ryf Desai 
 737 Bishop Street, Suite 2600  616 Kahiau Loop 
 Honolulu, Hawai‘i 96813-3283  Honolulu, Hawai‘i 96821-2450 
 
(33) CONSULATE OF THAILAND (34) CONSULATE OF TONGA 
 Honorary Consul Colin Miyabara  Honorary Consul Annie Kaneshiro 
 866 Iwilei Road, Suite 201  738 Kaheka Street, Suite 306B 
 Honolulu, Hawai‘i 96817  Honolulu, Hawai‘i 96814-3726 
 
The Lili’uokalani assignment did not authorize the U.S. Department of State to 

accredit foreign Consulates within the territory of the Hawaiian Kingdom. Foreign 
Consulates can only be accredited in the Hawaiian Islands by exequatur under Hawaiian 
Kingdom law pursuant to §458, Article X, Chapter VIII, Title 2, Compiled Laws of the 
Hawaiian Kingdom (Annex 5), which the Lili’uokalani assignment calls for the faithful 
execution by the United States of America. 

 
19. Universal Postal Union—Treaty of Berne 

 
On January 1, 1882, the Hawaiian Kingdom joined the Universal Postal Union as a 

member State and acceded to the 1874 Treaty of Berne establishing the General Postal 
Union, which came to be known as the Universal Postal Union. The Hawaiian Kingdom 
was also a signatory to the Additional Act to the Universal Postal Union Convention of 
June 1, 1878, on March 21, 1885, (Annex 54) together with the other member States of 
the United Kingdom of Great Britain and Northern Ireland, Germany, United States of 
America, Argentina, Austria, Hungary, Belgium, Bolivia, Brazil, Bulgaria, Chile, 
Columbia, Costa Rica, Denmark, Dominican Republic, Egypt, Ecuador, Spain, France, 
Canada, India, Greece, Guatemala, Haiti, Honduras, Italy, Japan, Liberia, Luxembourg, 
Mexico, Montenegro, Nicaragua, Paraguay, Netherlands, Peru, Persia (Iran), Portugal, 
Romania, Russia, El Salvador, Serbia, Sweden, Norway, Switzerland, Thailand, Turkey, 
Uruguay and Venezuela, was concluded and signed at Lisbon and thereafter ratified and 
exchanged by the governments.  

 
The Hawaiian Kingdom has provided no notice of termination of its membership and 

maintains that it is still a member State of the Universal Postal Union. Therefore, the 
membership is still in full force and continues to have legal effect to date. 
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20. War Crimes Committed Against Civilian Population 
 
Since April 6, 2012, protests and demands for the commission of war crimes by 

civilian judges of the State of Hawai‘i, being a political subdivision of the United States 
of America, against civilians who are invoking Hawaiian Kingdom law were sent to 
Admiral Locklear, Commander of the U.S. Pacific Command, pursuant to Section 495(b), 
Department of the Army Field Manual 27-10; Hague Convention No. IV, Respecting the 
Laws and Customs of War on Land, 18 October 1907; the Geneva Convention Relative to 
the Protection of Civilian Persons in Time of War, 12 August 1949; and Title 18 U.S.C. 
§2441(c)(1) (Annex 55). These war crimes are continuing to date. 
 

VI. ADMISSIBILITY OF THE PRESENT PROTEST AND DEMAND 
 
It cannot be sufficiently stressed that conditions laid down under Article 35(2) of the 

Charter of the United Nations are satisfied. 
 
The HAWAIIAN KINGDOM is a non-member State of the United Nations and the 

UNITED STATES OF AMERICA, AFGHANISTAN, ALGERIA, ANGOLA, ANTIGUA AND 
BARBUDA, ARGENTINA, ARMENIA, AUSTRALIA, AUSTRIA, AZERBAIJAN, BAHAMAS, 
BAHRAIN, BANGLADESH, BARBADOS, BELARUS, BELGIUM, BELIZE, BENIN, BHUTAN, 
BOLIVIA (PLURINATIONAL STATE OF), BOTSWANA, BRAZIL, BRUNEI DARUSSALAM, 
BULGARIA, BURKINA FASO, BURUNDI, CAPE VERDE, CENTRAL AFRICAN REPUBLIC, CHAD, 
CHILE, COLOMBIA, COMOROS, CONGO, COSTA RICA, COTE D'IVOIRE, CUBA, CYPRUS, 
CZECH REPUBLIC, DEMOCRATIC PEOPLE’S REPUBLIC OF KOREA, DEMOCRATIC REPUBLIC 
OF THE CONGO, DENMARK, DJIBOUTI, DOMINICA, DOMINICAN REPUBLIC, ECUADOR, 
EGYPT, EL SALVADOR, EQUATORIAL GUINEA, FIJI, FINLAND, FRANCE, GABON, GAMBIA, 
GEORGIA, GERMANY, GHANA, GREECE, GRENADA, GUATEMALA, GUINEA, GUINEA-
BISSAU, GUYANA, HAITI, HONDURAS, HUNGARY, ICELAND, INDIA, INDONESIA, IRAN 
(ISLAMIC REPUBLIC OF),  IRAQ, IRELAND, ITALY, JAMAICA, JAPAN, JORDAN, KAZAKHSTAN, 
KENYA, KIRIBATI, KUWAIT, KYRGYZSTAN, LAO PEOPLE’S DEMOCRATIC REPUBLIC, 
LATVIA, LEBANON, LESOTHO, LIBERIA, LIBYA, LITHUANIA, LUXEMBOURG, MADAGASCAR, 
MALAWI, MALAYSIA, MALDIVES, MALI, MALTA, MARSHALL ISLANDS, MAURITANIA, 
MAURITIUS, MEXICO, MICRONESIA (FEDERATED STATES OF), MONTENEGRO, MOROCCO, 
MOZAMBIQUE, MYANMAR, NAMIBIA, NAURU, NETHERLANDS, NEW ZEALAND, 
NICARAGUA, NIGER, NIGERIA, NORWAY, PAKISTAN, PALAU, PAPUA NEW GUINEA, 
PARAGUAY, PERU, PHILIPPINES, POLAND, PORTUGAL, QATAR, REPUBLIC OF CAMEROON, 
REPUBLIC OF KOREA, REPUBLIC OF MOLDOVA, ROMANIA, RUSSIAN FEDERATION, 
RWANDA, SAINT KITTS AND NEVIS, SAINT LUCIA, SAINT VINCENT AND THE GRENADINES, 
SAMOA, SAN MARINO, SAO TOME AND PRINCIPE, SENEGAL, SERBIA, SEYCHELLES, SIERRA 
LEONE, SINGAPORE, SLOVAKIA, SLOVENIA, SOLOMON ISLANDS, SOMALIA, SOUTH SUDAN, 
SOUTH AFRICA, SPAIN, SRI LANKA, SUDAN, SURINAME, SWAZILAND, SWEDEN, 
SWITZERLAND, SYRIAN ARAB REPUBLIC, TAJIKISTAN, THAILAND, TIMOR-LESTE, TOGO, 
TONGA, TRINIDAD AND TOBAGO, TUNISIA, TURKEY, TURKMENISTAN, TUVALU, UGANDA, 
UKRAINE, UNITED ARAB EMIRATES, THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND, UNITED REPUBLIC OF TANZANIA, URUGUAY, UZBEKISTAN, 
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VANUATU, VENEZUELA (BOLIVARIAN REPUBLIC OF), VIET NAM, ZAMBIA, and ZIMBABWE 
are member States of the United Nations. 

 
The HAWAIIAN KINGDOM will withdraw States named in this Protest and Demand, 

with the exception of the United States of America, when said States shall declare, 
whether individually or collectively, that they will not recognize as lawful the United 
States of America’s presence and authority within the territory, territorial seas, exclusive 
economic zone and airspace of the Hawaiian Kingdom	   according	   to	   Article	   41(2),	  
Responsibility	  of	  States	  for	  International	  Wrongful	  Acts	   (2001), except for the United 
States’ temporary and limited authority vested by virtue of the 1893 Lili‘uokalani 
assignment, Article 43 of the 1907 Hague Convention, IV, and international law. 

 
The HAWAIIAN KINGDOM also reserves the right to present further grounds for its 

Protest and Demand giving fuller particulars, which it will deposit with the President of 
the United Nations General Assembly in due course. 

 
 
 
 
 
 
David Keanu Sai 
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ANNEXES 
 

Annex 1:  Hawaiian Kingdom’s Acceptance of the Obligations of Pacific Settlement 
 

Annex 2:  Anglo-French Proclamation Recognizing Hawaiian Independence (Nov. 
28, 1843. 

 
Annex 3: United States Recognition of Hawaiian Independence (July 6, 1844) 
 
Annex 4: Hawaiian Constitution (1864) 
 
Annex 5: Chapter VIII—Department of Foreign Affairs, Compiled Laws of the 

Hawaiian Kingdom (1884) 
 
Annex 6: Hawaiian-United States Treaty of Friendship, Commerce and Navigation 

(December 20, 1849) 
 
Annex 7:  Hawaiian-United States Treaty of Commercial Reciprocity (January 13, 

1875) 
 
Annex 8:  Hawaiian-United States Postal Convention Concerning Money Orders 

(September 11, 1883) 
 
Annex 9:  Hawaiian-United States Supplementary Convention to the 1875 Treaty of 

Commercial Reciprocity (December 6, 1884) 
 
Annex 10: Lili‘uokalani assignment (January 17, 1893) through Exchange of Notes 
 
Annex 11:  Treason—Penal Code of the Hawaiian Kingdom 
 
Annex 12 Agreement of restoration (December 18, 1893) through Exchange of 

Notes 
 
Annex 13: New York Tribune (January 14, 1894) 
 
Annex 14: St. Paul Sunday Globe newspaper (January 14, 1894) 
 
Annex 15: The Princeton Union newspaper (January 18, 1894) 
 
Annex 16: Hawai‘i Holomua newspaper (January 24, 1894) 
 
Annex 17:  Diplomatic Protest by Queen Lili‘uokalani (June 17, 1897) 
 
Annex 18: Protests by the Hawaiian Patriotic League and the Hawaiian Political 

Association (July 24, 1897) 
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Annex 19: Signature Petition 21,269 signatures Protesting Annexation by the 
Hawaiian Patriotic League (1897) 

 
Annex 20: United States Congress’ Joint Resolution to provide for annexing the 

Hawaiian Islands to the United States (July 7, 1898) 
 
Annex 21: Transcripts of the Secret Session of the United States Senate regarding the 

occupation of the Hawaiian Islands, May 31, 1898. 
 
Annex 22: United States Congress’ An Act To provide a government for the Territory 

of Hawai‘i (April 30, 1900) 
 
Annex 23: United States Congress’ An Act To provide for the admission of the State 

of Hawai‘i into the Union (March 18, 1959) 
 
Annex 24: Larsen v. Hawaiian Kingdom, 119 International Law Reports 566 (2001) 
 
Annex 25: Hawaiian Legislature’s Act to Provide for the Registration of Co-

partnership Firms, 1880 
 
Annex 26: Deed of General Partnership for Perfect Title Company (December 10, 

1995) 
 
Annex 27: Deed of General Partnership for the Hawaiian Kingdom Trust Company 

(December 15, 1995) 
 
Annex 28: Deeds of Trust to the Hawaiian Kingdom Trust Company 
 
Annex 29: Title 3—Legislative Department, Compiled Laws of the Hawaiian 

Kingdom (1884) 
 
Annex 30: Deed of Conveyance from David Keanu Sai to Donald Lewis (February 

27, 1996) 
 
Annex 31: Deed of Conveyance from Donald Lewis to Nai‘a Ulumaimalu (February 

27, 1995) 
 
Annex 32: Notice of Appointment of acting Regent on March 1, 1996, by the 

Trustees of the Hawaiian Kingdom Trust Company (March 14, 1996) 
 
Annex 33: Deed of Conveyance from the Trustees of the Hawaiian Kingdom Trust 

Company to David Keanu Sai as acting Regent 
 
Annex 34: Newspaper printing of Proclamation of the Restoration of the Hawaiian 

Kingdom Government by the acting Regent on February 28, 1997 (March 
9, 1997) 
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Annex 35: Privy Council Resolution establishing an acting Council of Regency to 

replace the acting Regent (September 10, 1999) 
 
Annex 36:  Acting Government Letter to Russian Ambassador Vitaly Churkin, 

President of the Security Council (March 1, 2008). 
 
Annex 37: 1907 Hague Convention, IV, respecting Laws and Customs of War on 

Land 
 
Annex 38: 1949 Geneva Convention Relative to the Protection of Civilian Persons in 

Time of War, IV 
 
Annex 39: Austria/Hungary—Treaty of Friendship, Commerce and Navigation (June 

18, 1875) 
 
Annex 40: Belgium—Treaty of Amity, Commerce and Navigation (October 4, 1862) 
 
Annex 41: Denmark—Treaty of Friendship, Commerce and Navigation (October 19, 

1846) 
 
Annex 42: France—Treaty of Friendship, Commerce and Navigation (October 29, 

1857) 
 
Annex 43: Germany—Treaty of Friendship, Commerce and Navigation and Consular 

Convention (March 25, 1879) 
 
Annex 44: United Kingdom of Great Britain and Northern Island—Treaty of 

Friendship, Commerce and Navigation (July 10, 1851) 
 
Annex 45: Italy—Treaty of Amity, Commerce and Navigation (July 22, 1863) 
 
Annex 46: Japan—Treaty of Amity and Commerce (August 19, 1871) 
 
Annex 47: Netherlands—Treaty of Friendship, Commerce and Navigation (October 

16, 1862) 
 
Annex 48: Portugal—Treaty of Friendship and Commerce (May 5, 1882) 
 
Annex 49: Russia—Treaty of Commerce and Navigation (June 19, 1869) 
 
Annex 50: Spain—Treaty of Peace and Friendship (October 29, 1863) 
 
Annex 51: Switzerland—Treaty of Friendship, Establishment and Commerce (July 20, 

1864) 
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Annex 52: Sweden and Norway—Treaty of Friendship, Commerce and Navigation 
(July 1, 1852)  

 
Annex 53: 1907 Hague Convention, V, respecting the Rights and Duties of Neutral 

Powers 
 
Annex 54: Universal Postal Union—Additional Act to the Universal Postal Union 

Convention of June 1, 1878 (March 21, 1885) 
 
Annex 55: War Crime Protests and Demands communicated with the United States 

Pacific Command without exhibits 
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DAVID KEANU SAI, PH.D. 
Ambassador-at-large for the Hawaiian Kingdom 
P.O. Box 2194 
Honolulu, HI  96805-2194       
Tel: (808) 383-6100 
E-mail: interior@hawaiiankingdom.org 
Website: http://hawaiiankingdom.org/ 
_____________________________________________________________________________ 
 

 
August 14, 2012 

 
 
Excellency: 
 
 Recalling my country’s Protest and Demand of 9 August 2012 that was 
acknowledged and received by Dr. Mezoui on behalf of your Excellency on 10 August 
2012 pursuant to Article 35(2) of the Charter of the United Nations at the headquarters 
for President of the General Assembly, I would like to make the following clarifications 
and request. 
 
 Although the provision of Article 35(2) of the Charter of the United Nations states 
a “State which is not a Member of the United Nations may bring to the attention of the 
General Assembly any dispute,” we are not in dispute with the United States of America 
with regard to the non-compliance of the 1893 Lili‘uokalani assignment & Agreement of 
restoration, 1899 Hague Convention, IV, the 1949 Geneva Convention, IV, and 
international law. Nor are we in dispute with the other named States. Rather, my country 
views this as a situation and not a dispute. My country’s acceptance of the obligations of 
pacific settlement was made should a dispute arise with the named States in the Protest 
and Demand. 
 
 It is also my country’s understanding that there is binding precedence with regard 
to the legal consequences for States, other than the United States of America, regarding 
the prolonged occupation of the Hawaiian Islands that are enumerated in the International 
Court of Justice’s Advisory Opinion of 21 June 1971, Legal Consequences for States of 
the continued presence of South Africa in Namibia (South-West Africa) Notwithstanding 
Security Council Resolution 276 (1970). While the Court’s advisory opinion centered on 
rights of the mandatory, being Namibia, that had yet, at the time, been able to exercise 
self-determination and independence and, as a result, the legal consequences of States, 
the Hawaiian Protest and Demand centers on the rights of the Hawaiian Islands who 
already exercised self-determination and achieved the international recognition of its 
independence since 28 November 1843, and, as a result, the legal consequences of States. 
The Hawaiian Islands being the State, while the Hawaiian Kingdom being its 
government.  
 
 The United States obligations to the Hawaiian Kingdom arises from the 1893 
Lili‘uokalani assignment & Agreement of restoration, 1899 Hague Convention, IV, the 
1949 Geneva Convention, IV, and international law, where in similar fashion the 



obligations of South Africa with regard to Namibia arose under the General Assembly 
resolution 2145 (XXI), the Security Council Resolution 276 (1970), the Charter of the 
United Nations, and international law. Therefore, the legal consequences for States with 
regard to the Hawaiian situation are enumerated as follows: 

 
a) ���Member States are under obligation (subject to (d) below) to abstain from 

entering into treaty relations with the United States of America in all cases 
in which the Government of the United States of America purports to act 
on behalf of or concerning the Hawaiian Islands. With respect to existing 
bilateral treaties member States must abstain from invoking or applying 
those treaties or provisions of treaties concluded by the United States of 
America on behalf of or concerning the Hawaiian Islands, which involve 
active intergovernmental co-operation. With respect to multilateral 
treaties, the same rule cannot be applied to certain general conventions 
such as those with humanitarian character, the non-performance of which 
may adversely affect the people of the Hawaiian Islands: it will be for the 
competent international organs to take specific measures in this respect.��� 

 
b) Member States are under obligation to abstain from sending diplomatic or 

special missions to the United States of America including in their 
jurisdiction the territory of the Hawaiian Islands, to abstain from sending 
consular agents to the Hawaiian Islands, and to withdraw any such agents 
already there; and to make it clear to the United States of America that the 
maintenance of diplomatic or consular relations does not imply any 
recognition of its authority with regard to the Hawaiian Islands. 

 
c) ���Member States are under obligation to abstain from entering into 

economic and other forms of relations with the United States of America 
on behalf of or concerning the Hawaiian Islands which may entrench its 
authority over the territory.��� 

 
d) However, non-recognition should not result in depriving the people of the 

Hawaiian Islands of any advantages derived from international co-
operation. In particular, the illegality or invalidity of acts performed by the 
Government of the United States of America on behalf of or concerning 
the Hawaiian Islands during its illegal annexation on 12 August 1898 and 
subsequent prolonged occupation cannot be extended to such acts as the 
registration of births, deaths and marriages. 

 
 In light of the prolonged and illegal occupation of the Hawaiian Islands since 12 
August 1898 and the severity of the Hawaiian situation, my country makes the following 
requests: 
 

1. Because the term of the President is coming to an end next month and 
a new President will be entering office, my country requests that the 



Protest and Demand and all relevant documents be provided to the 
successor President and his administration. 

 
2. Because of the legal, political and economic severity of the Hawaiian 

situation and the obligation of States to abstain: (a) from entering into 
treaty relations with the United States of America in all cases in which 
the Government of the United States of America purports to act on 
behalf of or concerning the Hawaiian Islands; (b) from sending 
diplomatic or special missions to the United States of America 
including in their jurisdiction the territory of the Hawaiian Islands, to 
abstain from sending consular agents to the Hawaiian Islands, and to 
withdraw any such agents already there; and (c) from entering into 
economic and other forms of relations with the United States of 
America on behalf of or concerning the Hawaiian Islands which may 
entrench its authority over the territory, my country requests that the 
Hawaiian situation be placed on the agenda at the opening of the 
Sixty-Seventh Session of the General Assembly in order for all one 
hundred ninety-three (193) members of the United Nations to be made 
aware of the Hawaiian situation, and not just the one hundred seventy-
three (173) member States named in the Protest and Demand. 

 
3. Because of the complexities of the Hawaiian situation, my country 

requests that member States of the General Assembly and the Security 
Council peruse my doctoral dissertation titled “American Occupation 
of the Hawaiian Kingdom,” with particular focus on chapter 5 titled 
“Righting the Wrong: Beginning the Transition from Occupied State 
to Restored State” that proposes a general plan for the United Nations 
to address the prolonged occupation. The dissertation and other law 
journal articles on this topic I authored can be accessed on the 
accompanying CD to the Protest and Demand provided to your office 
and the other named member States in the Protest and Demand. The 
dissertation and law journal articles, however, can also be downloaded 
from the internet at www2.hawaii.edu/~anu/publications. 

 
4. And because the General Assembly lacks the necessary powers to 

carry out sections 1, 2, and 4 of Section II—Nature of the Claim, 
Protest and Demand (pages 5-6), my country requests the Sixty-
Seventh Session of the General Assembly to enlist the co-operation of 
the Security Council. The Security Council is vested with the 
necessary authority under Article 24 of the Charter. 

 
 
 
 
 
 



 Please accept, Excellency, the assurances of my highest consideration, 
 
 
 
 
 
David Keanu Sai 
 
 
 
 
 
 
 
cc: Executive Secretary, Council of Presidents 
 Executive Secretary, Group of 77 at the United Nations 
 Permanent Mission for China 
 Named States in the Protest and Demand 
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DAVID KEANU SAI, PH.D. 
Ambassador-at-large for the Hawaiian Kingdom 
P.O. Box 2194 
Honolulu, HI  96805-2194       
Tel: (808) 383-6100 
E-mail: interior@hawaiiankingdom.org 
Website: http://hawaiiankingdom.org/ 
_____________________________________________________________________________ 
 

 
10 December 2012 

 
 
Secretariat 
Treaty Section 
Office of Legal Affairs 
United Nations 
New York, NY 10017 
 
 
Excellency: 
 
 In accordance with Article 125(3) of the Rome Statute, I have the honor on behalf 
of the acting government, a State not a member of the United Nations, of depositing with 
the United Nations Treaty Section my government’s instrument of accession to the 
Roman Statute, and that my government understands that the Statute shall enter into force 
on the first day of the month after the 60th day following the deposit of my government’s 
instrument of accession. 
 

I am also enclosing my government’s Protest and Demand of the prolonged 
occupation of the Hawaiian Kingdom that was deposited with the President of the United 
Nations General Assembly pursuant to Article 35(2) of the United Nations Charter on 10 
August 2012. The Protest and Demand was acknowledged and received by Mrs. Hanifa 
Mezoui, Ph.D., Special Coordinator, Third Committee and Civil Society, Office of the 
President of the Sixty-Sixth Session of the General Assembly. Attached are the Protest 
and Demand and an accompanying CD with Annexes. 
 
 Please accept, Excellency, the assurances of my highest consideration, 
 
 
 
 
 
David Keanu Sai 
 
 
 
Enclosures 
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davidkeanusai
Typewritten Text

davidkeanusai
Typewritten Text
Benno Bättig





DECLARATION OF LELAND PA 
 
I, LELAND PA, declare under penalty that the following is true and correct: 

 
1. I am a police officer for the Hawai‘i Police Department, badge number 284. 
 
2. According to the Hawai‘i Police Department Standards of Conduct, section 5.2.9(h), 

“General Responsibilities—Officers shall, at all times, take appropriate action to: 
Identify potentially serious law enforcement and government problems”. 

 
3. As part of my duty to identify potentially serious law enforcement and government 

problems, I obtained copies of war crime complaints from the Law Office of Dexter 
K. Kaiama, esquire, Seven Waterfront Plaza 500 Ala Moana Blvd., suite 400 
Honolulu, Hawai‘i 96813, in early September 2012.   I began my inquiry into these 
complaints to see how it would affect myself as a police officer for the County of 
Hawai‘i and if it would pose potential problems for law enforcement and government 
officials. 

 
4. These complaints were filed with the HQ U.S. Pacific Command, Camp Smith, 

Hawai‘i, and the Office of the United Nations High Commissioner for Human Rights 
Geneva, Switzerland.  These complaints accused State of Hawai‘i Third Circuit Court 
Judges Greg Nakamura and Glen S. Hara, and District Court Judge Barbara Takase of 
willfully depriving a protected person the rights of a fair and regular trial during 
occupation, being a war crime under the 1949 Geneva Convention, IV. These 
complaints were based on the 1893 Executive Agreements between U.S. President 
Grover Cleveland and Queen Lili‘uokalani, 1907 Hague Convention, IV, 1949 
Geneva Convention, IV, and U.S. Army Field Manual 27-10. 

 
5. On 11-06-12 at about 2230 hours I telephoned the Office of the United Nations High 

Commissioner for Human Rights, Human Rights Council Branch-Complaint 
Procedure Unit.  United Nations Office at Geneva CH-1211 Geneva 10, Switzerland 
Bus. Ph: 011 412 291 79220. 

 
6. I spoke with a male representative that confirmed the complaints but could not 

provide any more assistance except to advise me to contact U.S. departments that deal 
with war crime complaints. 

 
7. On 11-08-12 at about 0930 hours I telephoned HQ USPACOM, P.O. Box 64028 

Camp H.M. Smith, Hawai‘i, PH: (808) 477-6378.  I spoke with a male party who 
identified himself as being RONALD WINFREY, Principal Deputy Staff Judge 
Advocate, U.S. Pacific Command.   I informed him of my inquiry and concerns of 
how these complaints could directly affect my duties and me as a police officer for 
the County of Hawai‘i. 

 
8. Mr. Winfrey stated he receives many complaints and some are not really complaints 

but long winded writings.  I specified that the war crime complaints I’m referring to 



were coming from the law office of Dexter K. Kaiama, esquire.  
 

9. Mr. Winfrey stated he knows those complaints because out of all the complaints he 
has read those are the most precise and clear. 

 
10. As I began discussing the basis of the complaints such as no treaty of annexation, Mr. 

Winfrey candidly and without hesitation said, “Oh yes, there is no treaty”.  
 

11. I brought to his attention the two sole executive agreements mentioned in the 
complaint.  The 1893 Lili‘uokalani assignment and the Agreement of restoration 
entered into by United States President Grover Cleveland and Queen Lili‘uokalani for 
the investigation and settlement of the illegal overthrow.    

 
12. I stated that according to the U.S. Supreme Court sole executive agreements are 

treaties.   As treaties, they bind the United States President to administer Hawaiian 
Kingdom Law and the Laws of occupation in Hawai‘i. 

 
13. Mr. Winfrey stated that the executive agreements and the issue of Hawai‘i being 

occupied have never been ruled on in a U.S. Court and they remain unresolved.  
 

14. Mr. Winfrey in an attempt to ease my concerns stated that these types of cases when 
addressed by U.S. Courts will get dismissed for lack of jurisdiction and not one has 
gone up on appeal. 

 
15. I informed Mr. Winfrey that there is a Federal case that went on appeal dealing with 

the exact subject matter and he said, “I was not aware of that”.   
 

16. I stated that the case was dismissed for lack of jurisdiction because it posed a political 
question.  One of the cases the Judge cited was Lin v. United States.   In Lin, the 
Appellate Court held that, although the court had the authority to construe treaties, the 
political question doctrine deprived it of the authority to do so because the executive 
failed to recognize Taiwan’s sovereignty.  However, once the executive recognizes 
the sovereign then there is no political question and the court has jurisdiction. 

 
17. Unlike Taiwan, the Executive already determined Hawai’i’s sovereignty on July 6, 

1844.  The executive also extended further recognition by entering into the 
abovementioned sole executive agreements with Queen Lili‘uokalani.   

 
18. I asked Mr. Winfrey the following questions and got the following responses.  

 
19. Since there is no treaty, can the unresolved issues of the executive agreements and 

Hawaii’s occupation get resolved by a U.S. Court in the future? 
 

20. Mr. Winfrey stated that it is possible. 
 

21. If a U.S. Court should find in favor of plaintiff’s claim regarding the executive 



agreements and Hawai‘i’s occupation, then the prosecution of said War Crimes would 
come into play?  

 
22. Mr. Winfrey stated that is possible.  

 
23. Since there is no treaty, the plaintiff does not need a U.S. court ruling?  The Plaintiff 

could get these issues resolved in an International venue and then prosecution of war 
crimes would come into play? 

 
24. Mr. Winfrey stated that is possible. 

 
25. I informed Mr. Winfrey that as a police officer I have sworn an oath to uphold the 

laws and constitution of the United States.  Article 6, clause 2 of the U.S. constitution 
declares that treaties, which includes executive agreements, are the supreme law of 
the land.  Because there is no treaty of annexation we are faced with a difficult 
situation, which needs clarification and I find it necessary to notify my superiors. 

 
26. Mr. Winfrey stated he understood my concerns and thanked me for the conversation 

and for being so knowledgeable on the subject. 
 

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS 
TRUE AND CORRECT. 

 
 DATED: Hilo, Hawai’i, December 15, 2012.  
 
 
 
 

_____________________________ 
Leland Pa 
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be used to commit or to facilitate the commis-
sion of such violation; and 

(2) any property, real or personal, constitut-
ing or derived from any proceeds that such 
person obtained, directly or indirectly, as a re-
sult of such violation. 

(b) PROPERTY SUBJECT TO FORFEITURE.— 
(1) IN GENERAL.—The following shall be sub-

ject to forfeiture to the United States and no 
property right shall exist in them: 

(A) Any property, real or personal, used or 
intended to be used to commit or to facili-
tate the commission of any violation of this 
chapter. 

(B) Any property, real or personal, that 
constitutes or is derived from proceeds 
traceable to any violation of this chapter. 

(2) APPLICABILITY OF CHAPTER 46.—The provi-
sions of chapter 46 of this title relating to civil 
forfeitures shall apply to any seizure or civil 
forfeiture under this subsection. 

(Added Pub. L. 109–164, title I, § 103(d)(1), Jan. 10, 
2006, 119 Stat. 3563.) 

CHAPTER 118—WAR CRIMES 

Sec. 

2441. War crimes. 

2442. Recruitment or use of child soldiers. 

AMENDMENTS 

2008—Pub. L. 110–340, § 2(a)(3)(A), Oct. 3, 2008, 122 Stat. 

3736, added item 2442. 

1996—Pub. L. 104–294, title VI, § 605(p)(2), Oct. 11, 1996, 

110 Stat. 3510, redesignated item 2401 as 2441. 

§ 2441. War crimes 

(a) OFFENSE.—Whoever, whether inside or out-
side the United States, commits a war crime, in 
any of the circumstances described in subsection 
(b), shall be fined under this title or imprisoned 
for life or any term of years, or both, and if 
death results to the victim, shall also be subject 
to the penalty of death. 

(b) CIRCUMSTANCES.—The circumstances re-
ferred to in subsection (a) are that the person 
committing such war crime or the victim of 
such war crime is a member of the Armed 
Forces of the United States or a national of the 
United States (as defined in section 101 of the 
Immigration and Nationality Act). 

(c) DEFINITION.—As used in this section the 
term ‘‘war crime’’ means any conduct— 

(1) defined as a grave breach in any of the 
international conventions signed at Geneva 12 
August 1949, or any protocol to such conven-
tion to which the United States is a party; 

(2) prohibited by Article 23, 25, 27, or 28 of 
the Annex to the Hague Convention IV, Re-
specting the Laws and Customs of War on 
Land, signed 18 October 1907; 

(3) which constitutes a grave breach of com-
mon Article 3 (as defined in subsection (d)) 
when committed in the context of and in asso-
ciation with an armed conflict not of an inter-
national character; or 

(4) of a person who, in relation to an armed 
conflict and contrary to the provisions of the 
Protocol on Prohibitions or Restrictions on 
the Use of Mines, Booby-Traps and Other De-
vices as amended at Geneva on 3 May 1996 

(Protocol II as amended on 3 May 1996), when 
the United States is a party to such Protocol, 
willfully kills or causes serious injury to civil-
ians. 

(d) COMMON ARTICLE 3 VIOLATIONS.— 
(1) PROHIBITED CONDUCT.—In subsection 

(c)(3), the term ‘‘grave breach of common Arti-
cle 3’’ means any conduct (such conduct con-
stituting a grave breach of common Article 3 
of the international conventions done at Gene-
va August 12, 1949), as follows: 

(A) TORTURE.—The act of a person who 
commits, or conspires or attempts to com-
mit, an act specifically intended to inflict 
severe physical or mental pain or suffering 
(other than pain or suffering incidental to 
lawful sanctions) upon another person with-
in his custody or physical control for the 
purpose of obtaining information or a con-
fession, punishment, intimidation, coercion, 
or any reason based on discrimination of any 
kind. 

(B) CRUEL OR INHUMAN TREATMENT.—The 
act of a person who commits, or conspires or 
attempts to commit, an act intended to in-
flict severe or serious physical or mental 
pain or suffering (other than pain or suffer-
ing incidental to lawful sanctions), including 
serious physical abuse, upon another within 
his custody or control. 

(C) PERFORMING BIOLOGICAL EXPERI-
MENTS.—The act of a person who subjects, or 
conspires or attempts to subject, one or 
more persons within his custody or physical 
control to biological experiments without a 
legitimate medical or dental purpose and in 
so doing endangers the body or health of 
such person or persons. 

(D) MURDER.—The act of a person who in-
tentionally kills, or conspires or attempts to 
kill, or kills whether intentionally or unin-
tentionally in the course of committing any 
other offense under this subsection, one or 
more persons taking no active part in the 
hostilities, including those placed out of 
combat by sickness, wounds, detention, or 
any other cause. 

(E) MUTILATION OR MAIMING.—The act of a 
person who intentionally injures, or con-
spires or attempts to injure, or injures 
whether intentionally or unintentionally in 
the course of committing any other offense 
under this subsection, one or more persons 
taking no active part in the hostilities, in-
cluding those placed out of combat by sick-
ness, wounds, detention, or any other cause, 
by disfiguring the person or persons by any 
mutilation thereof or by permanently dis-
abling any member, limb, or organ of his 
body, without any legitimate medical or 
dental purpose. 

(F) INTENTIONALLY CAUSING SERIOUS BODILY 
INJURY.—The act of a person who inten-
tionally causes, or conspires or attempts to 
cause, serious bodily injury to one or more 
persons, including lawful combatants, in vio-
lation of the law of war. 

(G) RAPE.—The act of a person who forc-
ibly or with coercion or threat of force 
wrongfully invades, or conspires or attempts 
to invade, the body of a person by penetrat-
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ing, however slightly, the anal or genital 
opening of the victim with any part of the 
body of the accused, or with any foreign ob-
ject. 

(H) SEXUAL ASSAULT OR ABUSE.—The act of 
a person who forcibly or with coercion or 
threat of force engages, or conspires or at-
tempts to engage, in sexual contact with one 
or more persons, or causes, or conspires or 
attempts to cause, one or more persons to 
engage in sexual contact. 

(I) TAKING HOSTAGES.—The act of a person 
who, having knowingly seized or detained 
one or more persons, threatens to kill, in-
jure, or continue to detain such person or 
persons with the intent of compelling any 
nation, person other than the hostage, or 
group of persons to act or refrain from act-
ing as an explicit or implicit condition for 
the safety or release of such person or per-
sons. 

(2) DEFINITIONS.—In the case of an offense 
under subsection (a) by reason of subsection 
(c)(3)— 

(A) the term ‘‘severe mental pain or suffer-
ing’’ shall be applied for purposes of para-
graphs (1)(A) and (1)(B) in accordance with 
the meaning given that term in section 
2340(2) of this title; 

(B) the term ‘‘serious bodily injury’’ shall 
be applied for purposes of paragraph (1)(F) in 
accordance with the meaning given that 
term in section 113(b)(2) of this title; 

(C) the term ‘‘sexual contact’’ shall be ap-
plied for purposes of paragraph (1)(G) in ac-
cordance with the meaning given that term 
in section 2246(3) of this title; 

(D) the term ‘‘serious physical pain or suf-
fering’’ shall be applied for purposes of para-
graph (1)(B) as meaning bodily injury that 
involves— 

(i) a substantial risk of death; 
(ii) extreme physical pain; 
(iii) a burn or physical disfigurement of 

a serious nature (other than cuts, abra-
sions, or bruises); or 

(iv) significant loss or impairment of the 
function of a bodily member, organ, or 
mental faculty; and 

(E) the term ‘‘serious mental pain or suf-
fering’’ shall be applied for purposes of para-
graph (1)(B) in accordance with the meaning 
given the term ‘‘severe mental pain or suf-
fering’’ (as defined in section 2340(2) of this 
title), except that— 

(i) the term ‘‘serious’’ shall replace the 
term ‘‘severe’’ where it appears; and 

(ii) as to conduct occurring after the 
date of the enactment of the Military 
Commissions Act of 2006, the term ‘‘serious 
and non-transitory mental harm (which 
need not be prolonged)’’ shall replace the 
term ‘‘prolonged mental harm’’ where it 
appears. 

(3) INAPPLICABILITY OF CERTAIN PROVISIONS 
WITH RESPECT TO COLLATERAL DAMAGE OR INCI-
DENT OF LAWFUL ATTACK.—The intent specified 
for the conduct stated in subparagraphs (D), 
(E), and (F) or paragraph (1) precludes the ap-
plicability of those subparagraphs to an of-

fense under subsection (a) by reasons of sub-
section (c)(3) with respect to— 

(A) collateral damage; or 
(B) death, damage, or injury incident to a 

lawful attack. 

(4) INAPPLICABILITY OF TAKING HOSTAGES TO 
PRISONER EXCHANGE.—Paragraph (1)(I) does not 
apply to an offense under subsection (a) by 
reason of subsection (c)(3) in the case of a pris-
oner exchange during wartime. 

(5) DEFINITION OF GRAVE BREACHES.—The 
definitions in this subsection are intended 
only to define the grave breaches of common 
Article 3 and not the full scope of United 
States obligations under that Article. 

(Added Pub. L. 104–192, § 2(a), Aug. 21, 1996, 110 
Stat. 2104, § 2401; renumbered § 2441, Pub. L. 
104–294, title VI, § 605(p)(1), Oct. 11, 1996, 110 Stat. 
3510; amended Pub. L. 105–118, title V, § 583, Nov. 
26, 1997, 111 Stat. 2436; Pub. L. 107–273, div. B, 
title IV, § 4002(e)(7), Nov. 2, 2002, 116 Stat. 1810; 
Pub. L. 109–366, § 6(b)(1), Oct. 17, 2006, 120 Stat. 
2633.) 

REFERENCES IN TEXT 

Section 101 of the Immigration and Nationality Act, 

referred to in subsec. (b), is classified to section 1101 of 

Title 8, Aliens and Nationality. 

The date of the enactment of the Military Commis-

sions Act of 2006, referred to in subsec. (d)(2)(E)(ii), is 

the date of enactment of Pub. L. 109–366, which was ap-

proved Oct. 17, 2006. 

AMENDMENTS 

2006—Subsec. (c)(3). Pub. L. 109–366, § 6(b)(1)(A), added 

par. (3) and struck out former par. (3) which read as fol-

lows: ‘‘which constitutes a violation of common Article 

3 of the international conventions signed at Geneva, 12 

August 1949, or any protocol to such convention to 

which the United States is a party and which deals 

with non-international armed conflict; or’’. 

Subsec. (d). Pub. L. 109–366, § 6(b)(1)(B), added subsec. 

(d). 

2002—Subsecs. (a) to (c). Pub. L. 107–273 made tech-

nical correction to directory language of Pub. L. 

105–118, § 583. See 1997 Amendment notes below. 

1997—Subsec. (a). Pub. L. 105–118, § 583(1), as amended 

by Pub. L. 107–273, substituted ‘‘war crime’’ for ‘‘grave 

breach of the Geneva Conventions’’. 

Subsec. (b). Pub. L. 105–118, § 583(2), as amended by 

Pub. L. 107–273, substituted ‘‘war crime’’ for ‘‘breach’’ 

in two places. 

Subsec. (c). Pub. L. 105–118, § 583(3), as amended by 

Pub. L. 107–273, amended subsec. (c) generally. Prior to 

amendment, subsec. (c) read as follows: 

‘‘(c) DEFINITIONS.—As used in this section, the term 

‘grave breach of the Geneva Conventions’ means con-

duct defined as a grave breach in any of the inter-

national conventions relating to the laws of warfare 

signed at Geneva 12 August 1949 or any protocol to any 

such convention, to which the United States is a 

party.’’ 

1996—Pub. L. 104–294 renumbered section 2401 of this 

title as this section. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–366, § 6(b)(2), Oct. 17, 2006, 120 Stat. 2635, 

provided that: ‘‘The amendments made by this sub-

section [amending this section], except as specified in 

subsection (d)(2)(E) of section 2441 of title 18, United 

States Code, shall take effect as of November 26, 1997, 

as if enacted immediately after the amendments made 

by section 583 of Public Law 105–118 [amending this sec-

tion] (as amended by section 4002(e)(7) of Public Law 

107–273).’’ 
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1 So in original. 

§ 1512. Tampering with a witness, victim, or an 
informant 

(a)(1) Whoever kills or attempts to kill an-
other person, with intent to— 

(A) prevent the attendance or testimony of 
any person in an official proceeding; 

(B) prevent the production of a record, docu-
ment, or other object, in an official proceed-
ing; or 

(C) prevent the communication by any per-
son to a law enforcement officer or judge of 
the United States of information relating to 
the commission or possible commission of a 
Federal offense or a violation of conditions of 
probation, parole, or release pending judicial 
proceedings; 

shall be punished as provided in paragraph (3). 
(2) Whoever uses physical force or the threat 

of physical force against any person, or at-
tempts to do so, with intent to— 

(A) influence, delay, or prevent the testi-
mony of any person in an official proceeding; 

(B) cause or induce any person to— 
(i) withhold testimony, or withhold a 

record, document, or other object, from an 
official proceeding; 

(ii) alter, destroy, mutilate, or conceal an 
object with intent to impair the integrity or 
availability of the object for use in an offi-
cial proceeding; 

(iii) evade legal process summoning that 
person to appear as a witness, or to produce 
a record, document, or other object, in an of-
ficial proceeding; or 

(iv) be absent from an official proceeding 
to which that person has been summoned by 
legal process; or 

(C) hinder, delay, or prevent the communica-
tion to a law enforcement officer or judge of 
the United States of information relating to 
the commission or possible commission of a 
Federal offense or a violation of conditions of 
probation, supervised release, parole, or re-
lease pending judicial proceedings; 

shall be punished as provided in paragraph (3). 
(3) The punishment for an offense under this 

subsection is— 
(A) in the case of a killing, the punishment 

provided in sections 1111 and 1112; 
(B) in the case of— 

(i) an attempt to murder; or 
(ii) the use or attempted use of physical 

force against any person; 

imprisonment for not more than 30 years; and 
(C) in the case of the threat of use of phys-

ical force against any person, imprisonment 
for not more than 20 years. 

(b) Whoever knowingly uses intimidation, 
threatens, or corruptly persuades another per-
son, or attempts to do so, or engages in mislead-
ing conduct toward another person, with intent 
to— 

(1) influence, delay, or prevent the testi-
mony of any person in an official proceeding; 

(2) cause or induce any person to— 
(A) withhold testimony, or withhold a 

record, document, or other object, from an 
official proceeding; 

(B) alter, destroy, mutilate, or conceal an 
object with intent to impair the object’s in-
tegrity or availability for use in an official 
proceeding; 

(C) evade legal process summoning that 
person to appear as a witness, or to produce 
a record, document, or other object, in an of-
ficial proceeding; or 

(D) be absent from an official proceeding 
to which such person has been summoned by 
legal process; or 

(3) hinder, delay, or prevent the communica-
tion to a law enforcement officer or judge of 
the United States of information relating to 
the commission or possible commission of a 
Federal offense or a violation of conditions of 
probation 1 supervised release,,1 parole, or re-
lease pending judicial proceedings; 

shall be fined under this title or imprisoned not 
more than 20 years, or both. 

(c) Whoever corruptly— 
(1) alters, destroys, mutilates, or conceals a 

record, document, or other object, or attempts 
to do so, with the intent to impair the object’s 
integrity or availability for use in an official 
proceeding; or 

(2) otherwise obstructs, influences, or im-
pedes any official proceeding, or attempts to 
do so, 

shall be fined under this title or imprisoned not 
more than 20 years, or both. 

(d) Whoever intentionally harasses another 
person and thereby hinders, delays, prevents, or 
dissuades any person from— 

(1) attending or testifying in an official pro-
ceeding; 

(2) reporting to a law enforcement officer or 
judge of the United States the commission or 
possible commission of a Federal offense or a 
violation of conditions of probation 1 super-
vised release,,1 parole, or release pending judi-
cial proceedings; 

(3) arresting or seeking the arrest of another 
person in connection with a Federal offense; or 

(4) causing a criminal prosecution, or a pa-
role or probation revocation proceeding, to be 
sought or instituted, or assisting in such pros-
ecution or proceeding; 

or attempts to do so, shall be fined under this 
title or imprisoned not more than 3 years, or 
both. 

(e) In a prosecution for an offense under this 
section, it is an affirmative defense, as to which 
the defendant has the burden of proof by a pre-
ponderance of the evidence, that the conduct 
consisted solely of lawful conduct and that the 
defendant’s sole intention was to encourage, in-
duce, or cause the other person to testify truth-
fully. 

(f) For the purposes of this section— 
(1) an official proceeding need not be pending 

or about to be instituted at the time of the of-
fense; and 

(2) the testimony, or the record, document, 
or other object need not be admissible in evi-
dence or free of a claim of privilege. 

(g) In a prosecution for an offense under this 
section, no state of mind need be proved with re-
spect to the circumstance— 
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Pub. L. 103–322, § 320101(d)(2), inserted ‘‘the assault in-
volved in the use of a dangerous weapon, or’’ after ‘‘and 
if’’. 

Pub. L. 103–322, §§ 320101(d)(1), 330016(1)(K), amended 
subsec. (e) identically, substituting ‘‘shall be fined 
under this title’’ for ‘‘shall be fined not more than 
$5,000’’ after ‘‘subsection (a) of this section’’. 

1988—Subsec. (a). Pub. L. 100–690 inserted a comma 
after ‘‘section 3056 of this title)’’. 

1986—Subsec. (a). Pub. L. 99–646, § 62(1), inserted ‘‘a 

major Presidential or Vice Presidential candidate (as 

defined in section 3056 of this title)’’. 
Subsec. (h). Pub. L. 99–646, § 62(2), substituted ‘‘indi-

vidual’’ for ‘‘official’’. 
1982—Pub. L. 97–285, § 2(a), substituted ‘‘Congres-

sional, Cabinet, and Supreme Court assassination, kid-

naping, and assault; penalties’’ for ‘‘Congressional as-

sassination, kidnaping, and assault’’ in section catch-

line. 
Subsec. (a). Pub. L. 97–285, § 1(a), expanded coverage of 

subsec. (a) to cover the killing of any individual who is 

a member of the executive branch of the Government 

and the head, or a person nominated to be head during 

the pendency of such nomination, of a department list-

ed in section 101 of title 5 or the second ranking official 

in such department, the Director (or a person nomi-

nated to be Director during the pendency of such nomi-

nation) or Deputy Director of Central Intelligence, or a 

Justice of the United States, as defined in section 451 

of title 28, or a person nominated to be a Justice of the 

United States, during the pendency of such nomina-

tion. 
Subsecs. (h), (i). Pub. L. 97–285, § 1(b), added subsecs. 

(h) and (i). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–294 effective Sept. 13, 1994, 

see section 604(d) of Pub. L. 104–294, set out as a note 

under section 13 of this title. 

REPORT TO MEMBER OF CONGRESS ON INVESTIGATION 

CONDUCTED SUBSEQUENT TO THREAT ON MEMBER’S LIFE 

Pub. L. 95–624, § 19, Nov. 9, 1978, 92 Stat. 3466, provided 

that: ‘‘The Federal Bureau of Investigation shall pro-

vide a written report to a Member of Congress on any 

investigation conducted based on a threat on the Mem-

ber’s life under section 351 of title 18 of the United 

States Code.’’ 

CHAPTER 19—CONSPIRACY 

Sec. 

371. Conspiracy to commit offense or to defraud 

United States. 
372. Conspiracy to impede or injure officer. 
373. Solicitation to commit a crime of violence. 

AMENDMENTS 

1984—Pub. L. 98–473, title II, § 1003(b), Oct. 12, 1984, 98 

Stat. 2138, added item 373. 

§ 371. Conspiracy to commit offense or to defraud 
United States 

If two or more persons conspire either to com-
mit any offense against the United States, or to 
defraud the United States, or any agency there-
of in any manner or for any purpose, and one or 
more of such persons do any act to effect the ob-
ject of the conspiracy, each shall be fined under 
this title or imprisoned not more than five 
years, or both. 

If, however, the offense, the commission of 
which is the object of the conspiracy, is a mis-
demeanor only, the punishment for such con-
spiracy shall not exceed the maximum punish-
ment provided for such misdemeanor. 

(June 25, 1948, ch. 645, 62 Stat. 701; Pub. L. 
103–322, title XXXIII, § 330016(1)(L), Sept. 13, 1994, 
108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., §§ 88, 294 (Mar. 4, 

1909, ch. 321, § 37, 35 Stat. 1096; Mar. 4, 1909, ch. 321, 

§ 178a, as added Sept. 27, 1944, ch. 425, 58 Stat. 752). 
This section consolidates said sections 88 and 294 of 

title 18, U.S.C., 1940 ed. 
To reflect the construction placed upon said section 

88 by the courts the words ‘‘or any agency thereof’’ 

were inserted. (See Haas v. Henkel, 1909, 30 S. Ct. 249, 216 

U. S. 462, 54 L. Ed. 569, 17 Ann. Cas. 1112, where court 

said: ‘‘The statute is broad enough in its terms to in-

clude any conspiracy for the purpose of impairing, ob-

structing, or defeating the lawful functions of any de-

partment of government.’’ Also, see United States v. 

Walter, 1923, 44 S. Ct. 10, 263 U. S. 15, 68 L. Ed. 137, and 

definitions of department and agency in section 6 of 

this title.) 
The punishment provision is completely rewritten to 

increase the penalty from 2 years to 5 years except 

where the object of the conspiracy is a misdemeanor. If 

the object is a misdemeanor, the maximum imprison-

ment for a conspiracy to commit that offense, under 

the revised section, cannot exceed 1 year. 
The injustice of permitting a felony punishment on 

conviction for conspiracy to commit a misdemeanor is 

described by the late Hon. Grover M. Moscowitz, United 

States district judge for the eastern district of New 

York, in an address delivered March 14, 1944, before the 

section on Federal Practice of the New York Bar Asso-

ciation, reported in 3 Federal Rules Decisions, pages 

380–392. 
Hon. John Paul, United States district judge for the 

western district of Virginia, in a letter addressed to 

Congressman Eugene J. Keogh dated January 27, 1944, 

stresses the inadequacy of the 2-year sentence pre-

scribed by existing law in cases where the object of the 

conspiracy is the commission of a very serious offense. 

The punishment provision of said section 294 of title 

18 was considered for inclusion in this revised section. 

It provided the same penalties for conspiracy to violate 

the provisions of certain counterfeiting laws, as are ap-

plicable in the case of conviction for the specific viola-

tions. Such a punishment would seem as desirable for 

all conspiracies as for such offenses as counterfeiting 

and transporting stolen property in interstate com-

merce. 

A multiplicity of unnecessary enactments inevitably 

leads to confusion and disregard of law. (See reviser’s 

note under section 493 of this title.) 

Since consolidation was highly desirable and because 

of the strong objections of prosecutors to the general 

application of the punishment provision of said section 

294, the revised section represents the best compromise 

that could be devised between sharply conflicting 

views. 

A number of special conspiracy provisions, relating 

to specific offenses, which were contained in various 

sections incorporated in this title, were omitted be-

cause adequately covered by this section. A few excep-

tions were made, (1) where the conspiracy would con-

stitute the only offense, or (2) where the punishment 

provided in this section would not be commensurate 

with the gravity of the offense. Special conspiracy pro-

visions were retained in sections 241, 286, 372, 757, 794, 

956, 1201, 2271, 2384 and 2388 of this title. Special conspir-

acy provisions were added to sections 2153 and 2154 of 

this title. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $10,000’’. 

§ 372. Conspiracy to impede or injure officer 

If two or more persons in any State, Territory, 
Possession, or District conspire to prevent, by 
force, intimidation, or threat, any person from 
accepting or holding any office, trust, or place 
of confidence under the United States, or from 
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discharging any duties thereof, or to induce by 
like means any officer of the United States to 
leave the place, where his duties as an officer 
are required to be performed, or to injure him in 
his person or property on account of his lawful 
discharge of the duties of his office, or while en-
gaged in the lawful discharge thereof, or to in-
jure his property so as to molest, interrupt, 
hinder, or impede him in the discharge of his of-
ficial duties, each of such persons shall be fined 
under this title or imprisoned not more than six 
years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 701; Pub. L. 
107–273, div. B, title IV, § 4002(d)(1)(D), Nov. 2, 
2002, 116 Stat. 1809.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 54 (Mar. 4, 1909, ch. 

321, § 21, 35 Stat. 1092). 

Scope of section was enlarged to cover all possessions 

of the United States. When the section was first en-

acted in 1861 there were no possessions, and hence the 

use of the words ‘‘State or Territory’’ was sufficient to 

describe the area then subject to the jurisdiction of the 

United States. The word ‘‘District’’ was inserted by the 

codifiers of the 1909 Criminal Code. 

AMENDMENTS 

2002—Pub. L. 107–273 substituted ‘‘under this title’’ 

for ‘‘not more than $5,000’’. 

§ 373. Solicitation to commit a crime of violence 

(a) Whoever, with intent that another person 
engage in conduct constituting a felony that has 
as an element the use, attempted use, or threat-
ened use of physical force against property or 
against the person of another in violation of the 
laws of the United States, and under circum-
stances strongly corroborative of that intent, 
solicits, commands, induces, or otherwise en-
deavors to persuade such other person to engage 
in such conduct, shall be imprisoned not more 
than one-half the maximum term of imprison-
ment or (notwithstanding section 3571) fined not 
more than one-half of the maximum fine pre-
scribed for the punishment of the crime solic-
ited, or both; or if the crime solicited is punish-
able by life imprisonment or death, shall be im-
prisoned for not more than twenty years. 

(b) It is an affirmative defense to a prosecu-
tion under this section that, under circum-
stances manifesting a voluntary and complete 
renunciation of his criminal intent, the defend-
ant prevented the commission of the crime so-
licited. A renunciation is not ‘‘voluntary and 
complete’’ if it is motivated in whole or in part 
by a decision to postpone the commission of the 
crime until another time or to substitute an-
other victim or another but similar objective. If 
the defendant raises the affirmative defense at 
trial, the defendant has the burden of proving 
the defense by a preponderance of the evidence. 

(c) It is not a defense to a prosecution under 
this section that the person solicited could not 
be convicted of the crime because he lacked the 
state of mind required for its commission, be-
cause he was incompetent or irresponsible, or 
because he is immune from prosecution or is not 
subject to prosecution. 

(Added Pub. L. 98–473, title II, § 1003(a), Oct. 12, 
1984, 98 Stat. 2138; amended Pub. L. 99–646, § 26, 

Nov. 10, 1986, 100 Stat. 3597; Pub. L. 103–322, title 
XXXIII, § 330016(2)(A), Sept. 13, 1994, 108 Stat. 
2148.) 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–322 inserted ‘‘(notwith-

standing section 3571)’’ before ‘‘fined not more than 

one-half’’. 

1986—Subsec. (a). Pub. L. 99–646 substituted ‘‘property 

or against the person of another’’ for ‘‘the person or 

property of another’’ and inserted ‘‘life imprisonment 

or’’ before ‘‘death’’. 

CHAPTER 21—CONTEMPTS 

Sec. 

401. Power of court. 

402. Contempts constituting crimes. 

403. Protection of the privacy of child victims and 

child witnesses. 

AMENDMENTS 

1990—Pub. L. 101–647, title II, § 225(b)(2), Nov. 29, 1990, 

104 Stat. 4806, added item 403. 

1949—Act May 24, 1949, ch. 139, § 8(a), (b), 63 Stat. 90, 

struck out ‘‘CONSTITUTING CRIMES’’ in chapter 

heading and substituted ‘‘Contempts constituting 

crimes’’ for ‘‘Criminal contempts’’ in item 402. 

§ 401. Power of court 

A court of the United States shall have power 
to punish by fine or imprisonment, or both, at 
its discretion, such contempt of its authority, 
and none other, as— 

(1) Misbehavior of any person in its presence 
or so near thereto as to obstruct the adminis-
tration of justice; 

(2) Misbehavior of any of its officers in their 
official transactions; 

(3) Disobedience or resistance to its lawful 
writ, process, order, rule, decree, or command. 

(June 25, 1948, ch. 645, 62 Stat. 701; Pub. L. 
107–273, div. B, title III, § 3002(a)(1), Nov. 2, 2002, 
116 Stat. 1805.) 

HISTORICAL AND REVISION NOTES 

Based on section 385 of title 28, U.S.C., 1940 ed., Judi-

cial Code and Judiciary (Mar. 3, 1911, ch. 231, § 268, 36 

Stat. 1163). 

Said section 385 conferred two powers. The first part 

authorizing courts of the United States to impose and 

administer oaths will remain in title 28, U.S.C., 1940 

ed., Judicial Code and Judiciary. The second part relat-

ing to contempt of court constitutes this section. 

Changes in phraseology and arrangement were made. 

AMENDMENTS 

2002—Pub. L. 107–273 inserted ‘‘or both,’’ after ‘‘fine or 

imprisonment,’’ in introductory provisions. 

§ 402. Contempts constituting crimes 

Any person, corporation or association will-
fully disobeying any lawful writ, process, order, 
rule, decree, or command of any district court of 
the United States or any court of the District of 
Columbia, by doing any act or thing therein, or 
thereby forbidden, if the act or thing so done be 
of such character as to constitute also a crimi-
nal offense under any statute of the United 
States or under the laws of any State in which 
the act was committed, shall be prosecuted for 
such contempt as provided in section 3691 of this 
title and shall be punished by a fine under this 
title or imprisonment, or both. 
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Attachment “M”	  



  

 

Germany International Extradition Treaty with the United States  

 

EXTRADITION TREATY WITH THE FEDERAL REPUBLIC OF 

GERMANY  

 

June 20, 1978, Date-Signed  

 

August 29, 1980, Date-In-Force 

 

MESSAGE FROM THE PRESIDENT OF THE UNITED STATES  

 

96TH CONGRESS 

 

SENATE 

 

THE WHITE HOUSE, January 19, 1979.  

 

To the Senate of the United States:  

 

With a view to receiving the advice and consent of the Senate to 

ratification, I transmit herewith the Treaty on Extradition Between the 

United States of America and the Federal Republic of Germany, signed at 

Bonn on June 20, 1978.  

 

I transmit also, for the information of the Senate, the report of the 

Department of State with respect to the treaty.  

 

The treaty is one of a series of modern extradition treaties being 

negotiated by the United States. It expands the list of extraditable 

offenses to include aircraft hijacking and narcotics offenses, as well as 

several other offenses not now covered by our existing Extradition Treaty 

with the Federal Republic of Germany. Upon entry into force, it will 

terminate and supersede the existing Extradition Treaty between the 

United States and the Federal Republic of Germany.  

 

This treaty will make a significant contribution to international 

cooperation in law enforcement. I recommend that the Senate give early 

and favorable consideration to the treaty and give its advice and consent 

to ratification.  

 

JIMMY CARTER.  

 

LETTER OF SUBMITTAL  

 



DEPARTMENT OF STATE,  

 

Washington, D.C., October 16, 1978.  

 

THE PRESIDENT,  

 

The White House.  

 

I have the honor to submit to you the Extradition Treaty Between the 

United States of America and the Federal Republic of Germany (FRG), 

signed at Bonn on June 20, 1978. I recommended that the treaty be 

transmitted to the Senate for its advice and consent to ratification.  

 

This treaty follows generally the form and content of extradition treaties 

recently concluded by this Government. The treaty provides for the 

extradition of fugitives who have been charged with any of the thirty-

three offenses listed in the schedule annexed to the treaty. The most 

significant newly listed offenses, which are not listed in our existing 

treaty with the FRG, are those relating to narcotics, including 

psychotropic and other dangerous drugs, and those relating to aircraft 

hijacking.  

 

Article 1 includes a new jurisdictional provision which allows for 

extradition where the offense has been committed outside the territory of 

the requesting state by a national of the requesting state. This provision is 

regarded by the FRG as an important new element in the effort to combat 

acts of terrorism.  

 

Crimes committed outside the territory of the requesting state may also 

provide the basis for extradition if the offense so committed would also 

be punishable under the law of the requested State in similar 

circumstances. It is anticipated that this provision would be useful in the 

area of narcotic and counterfeiting violations. Similar provisions are 

contained in the treaties on extradition with Spain and Norway. 

 

Another important addition to this treaty is a provision in Article 2 which 

includes as extraditable offenses those which are Federal offenses and 

punishable by imprisonment for a maximum period exceeding one year in 

both countries. Article 2 also authorizes extradition under certain 

conditions for an attempt to commit or a conspiracy to commit any 

extraditable offense. Article 2 permits as well the Government of the 

United States to request the extradition of a person for any extraditable 

offense when United States Federal jurisdiction is based upon the use of 

the mails or other means of interstate communication or transport.  

 

Article 3 defines the territorial application of the treaty. In addition to the 



normal content of that concept, territorial jurisdiction includes aircraft in 

flight. This provision extends jurisdiction to acts of aircraft piracy, 

whether or not they occur over the territory of either of the parties.  

 

Article 4, which contains the political offense exception clause, includes a 

provision excluding from the category of political offenses those offenses 

which a party has an obligation to prosecute by reason of a multilateral 

international agreement. This clause, which is a variant of that found in 

some recent extradition agreements, is intended to limit the scope of the 

political offense exception. This exception has been used in the past by 

certain governments to refuse the extradition of United States hijackers.  

 

Article 7, which is similar to the provisions dealing with the extradition 

of nationals in some of our recently signed extradition treaties, grants the 

executive the discretionary power to extradite its own nationals. If 

extradition is denied on the basis of nationality, the requested state 

undertakes to submit the matter to its own prosecuting authorities if they 

have appropriate jurisdiction. The article thus takes into account the law 

of the FRG prohibiting the extradition of its nationals but allowing for 

their prosecution in the FRG.  

 

Article 8 contains a prior jeopardy provision, which excludes extradition 

in cases where the person requested has been tried and discharged or 

punished by competent authorities of the requested state for the same 

offense.  

 

Article 12 permits refusal of extradition unless assurances are received 

that the death penalty will not be imposed for an offense not punishable 

by death in the country from which extradition is requested. A similar 

article has been included in several recent treaties.  

 

Articles 14-30 outline the procedures by which extradition shall be 

accomplished. Article 30 provides that expenses arising from the 

transportation of the person sought will be borne by the requesting state. 

This article also provides that the requested state shall provide for 

representation of the interests of the requesting state before the competent 

authorities of the requested state. This requirement has been included in 

recent extradition treaties the United States has negotiated because the 

costs of presentation are a hinderance to the making of extradition 

requests. This article differs from 18 U.S.C. 3195, which otherwise 

requires that all costs or expenses incurred in extradition proceedings be 

paid by the requesting authority.  

 

Article 31 provides that the treaty is retroactive in effect as to extraditable 

offenses committed before the date of entry into force and which were 

punishable by both parties when committed.  



 

Article 33 contains a Berlin clause which indicates the manner in which 

the provisions of this treaty may be applied to Berlin.  

 

Upon entry into force, this treaty will terminate the 1930 Extradition 

Treaty as between the United States and the Federal Republic of 

Germany.  

 

The Department of Justice joins the Department of State in favoring the 

ratification of this treaty at an early date.  

 

Respectfully submitted,  

 

WARREN CHRISTOPHER. 

 

TREATY BETWEEN THE UNITED STATES OF AMERICA AND 

THE FEDERAL REPUBLIC OF GERMANY CONCERNING 

EXTRADITION  

 

The United States of America and the Federal Republic of Germany, 

desiring to provide for more effective cooperation between the two States 

in the repression of crime and, specifically, newly to regulate and thereby 

to facilitate the relations between the two States in the area of extradition-

-have agreed as follows:  

 

Article 1  

 

OBLIGATION TO EXTRADITE  

 

(1) The Contracting Parties agree to extradite to each other subject to the 

provisions described in this Treaty persons found in the territory of one of 

the Contracting Parties who have been charged with an offense or are 

wanted by the other Contracting Party for the enforcement of a judicially 

pronounced penalty or detention order for an offense committed within 

the territory of the Requesting State.  

 

(2) When the offense has been committed outside the territory of the 

Requesting State, the Requested State shall grant extradition subject to 

the provisions described in this Treaty if either 

 

(a) its laws would provide for the punishment of such an offense 

committed in similar circumstances, or  

 

(b) the person whose extradition is requested is a national of the 

Requesting State. 

 



Article 2  

 

EXTRADITABLE OFFENSES  

 

(1) Extraditable offenses under this Treaty are: 

 

(a) Offenses described in the Appendix to this Treaty which are 

punishable under the laws of both Contracting Parties;  

 

(b) Offenses, whether listed in the Appendix to this Treaty or not, 

provided they are punishable under the Federal laws of the United States 

and the laws of the Federal Republic of Germany. In this connection it 

shall not matter whether or not the laws of the Contracting Parties place 

the offense within the same category of offenses or denominate an 

offense by the same terminology. 

 

(2) Extradition shall be granted in respect of an extraditable offense: 

 

(a) For prosecution, if the offense is punishable under the laws of both 

Contracting Parties by deprivation of liberty for a maximum period 

exceeding one year, or  

 

(b) For the enforcement of a penalty or a detention order, if the duration 

of the penalty or detention order still to be served, or when, in the 

aggregate, several such penalties or detention orders still to be served, 

amount to at least six months. 

 

(3) Subject to the conditions set out in paragraphs (1) and (2), extradition 

shall also be granted: 

 

(a) For attempts to commit, conspiracy to commit, or participation in, an 

extraditable offense;  

 

(b) For any extraditable offense when, only for the purpose of granting 

jurisdiction to the United States Government, transportation, transmission 

of persons or property, the use of the mails or other means of 

communication or use of other means of carrying out interstate or foreign 

commerce is also an element of the specific offense. 

 

(4) When extradition has been granted in respect of an extraditable 

offense, it shall also be granted in respect of any other extraditable 

offense which would otherwise not be extraditable only by reason of the 

operation of paragraph (2).  

 

Article 3  

 



TERRITORIAL APPLICATION  

 

(1) A reference in this Treaty to the territory of a Contracting Party is a 

reference to all territory under its jurisdiction.  

 

(2) A reference in this Treaty to the territory of a Contracting Party shall 

furthermore include its territorial waters and airspace and vessels and 

aircraft registered with the competent authority of this Contracting Party 

if any such vessel is on the high seas or if any such aircraft is in flight 

when the offense is committed. For the purpose of this Treaty an aircraft 

shall be considered to be in flight at any time from the moment when all 

its external doors are closed following embarkation until the moment 

when any such door is opened for disembarkation.  

 

Article 4  

 

POLITICAL OFFENSES  

 

(1) Extradition shall not be granted if the offense in respect of which it is 

requested is regarded by the Requested State as a political offense, an 

offense of a political character or as an offense connected with such an 

offense.  

 

(2) Extradition also shall not be granted if the Requested State has 

substantial grounds for believing that the request for extradition has, in 

fact, been made with a view to try or punish the person sought for an 

offense mentioned in paragraph (1).  

 

(3) For the purpose of this Treaty the following offenses shall not be 

deemed to be offenses within the meaning of paragraph (1): 

 

(a) A murder or other willful crime, punishable under the laws of both 

Contracting Parties by a penalty of at least one year, against the life or 

physical integrity of a Head of State or Head of Government of one of the 

Contracting Parties or of a member of his family, including attempts to 

commit such an offense, except in open combat;  

 

(b) An offense which the Contracting Parties or the Requesting State have 

the obligation to prosecute by reason of a multilateral international 

agreement. 

 

Article 5  

 

MILITARY OFFENSES  

 

Extradition shall not be granted if the offense in respect of which it is 



requested is purely a military offense.  

 

Article 6  

 

FISCAL OFFENSES  

 

If the competent executive authority of the Requested State determines 

that an offense for which extradition has been requested represents an 

offense as described in Item No. 27 of the Appendix to this Treaty and 

that extradition for such an offense would be contrary to the public policy 

or other essential interests of that State, extradition may be refused even 

though the offense also falls into one of the other categories of 

extraditable offenses under this Treaty.  

 

Article 7  

 

EXTRADITION OF NATIONALS  

 

(1) Neither of the Contracting Parties shall be bound to extradite its own 

nationals. The competent executive authority of the Requested State, 

however, shall have the power to grant the extradition of its own nationals 

if, in its discretion, this is deemed proper to do and provided the law of 

the Requested State does not so preclude.  

 

(2) The Requested State shall undertake all available legal measures to 

suspend naturalization proceedings in respect of the person sought until a 

decision on the request for his extradition and, if that request is granted, 

until his surrender.  

 

(3) If the Requested State does not extradite its own national, it shall, at 

the request of the Requesting State, submit the case to its competent 

authorities in order that proceedings may be taken if they are considered 

appropriate. If the Requested State requires additional documents or 

evidence, such documents or evidence shall be submitted without charge 

to that State. The Requesting State shall be informed of the result of its 

request.  

 

Article 8  

 

PRIOR JEOPARDY FOR SAME OFFENSE  

 

Extradition shall not be granted when the person whose extradition is 

requested has been tried and discharged or punished with final and 

binding effect by the competent authorities of the Requested State for the 

offense for which his extradition is requested.  

 



Article 9  

 

LAPSE OF TIME  

 

Extradition shall not be granted if at the time the Requested State receives 

the request for extradition the prosecution, or the enforcement of the 

penalty or of the detention order, has become barred by lapse of time 

under the law of the Requesting State.  

 

Article 10  

 

JURISDICTION OF THE REQUESTED STATE  

 

(1) Extradition may be refused if the person sought is proceeded against 

in the Requested State for the offense for which extradition is requested.  

 

(2) The fact that the competent authorities of the Requested State have 

decided not to prosecute the person sought for the offense for which 

extradition is requested or decided to discontinue any criminal 

proceedings which have been initiated shall not preclude extradition.  

 

Article 11  

 

COMPLAINT AND AUTHORIZATION  

 

The obligation to extradite shall not be affected by the absence of any 

complaint or any authorization as a result of an offense if such complaint 

or such authorization is required under the law of the Requested State.  

 

Article 12  

 

CAPITAL PUNISHMENT  

 

When the offense for which extradition is requested is punishable by 

death under the laws of the Requesting State and the laws of the 

Requested State do not permit such punishment for that offense, 

extradition may be refused unless the Requesting State furnishes such 

assurances as the Requested State considers sufficient that the death 

penalty shall not be imposed, or, if imposed, shall not be executed.  

 

Article 13  

 

EXTRAORDINARY COURTS  

 

(1) An extradited person shall not be tried by an extraordinary court in the 

territory of the Requesting State.  



 

(2) Extradition shall not be granted for the enforcement of a penalty 

imposed, or detention ordered, by an extraordinary court.  

 

Article 14  

 

CHANNEL OF COMMUNICATION; EXTRADITION DOCUMENTS  

 

(1) The request for extradition, any subsequent documents and all other 

communications shall be transmitted through the diplomatic channel 

unless otherwise provided by this Treaty. 

 

(2) The request shall be accompanied by: 

 

(a) All available information concerning the identity and nationality of 

the person sought;  

 

(b) The text of all applicable provisions of law of the Requesting State 

concerning the definition of the offense, its punishment and the limitation 

of legal proceedings or the enforcement of penalties; and  

 

(c) A statement by a competent authority describing the measure taken, if 

any, that have interrupted the period of limitation under the law of the 

Requesting State. 

 

(3) A request for the extradition of a person sought for the purpose of 

prosecution shall be accompanied, in addition to the documents provided 

for in paragraph (2), by: 

 

(a) A warrant of arrest issued by a judge of the Requesting State and such 

evidence as, according to the law of the Requested State, would justify 

his arrest and committal for trial if the offense had been committed there, 

including evidence proving that the person requested is the person to 

whom the warrant of arrest refers; and  

 

(b) A summary statement of the facts of the case unless they appear from 

the warrant of arrest. 

 

(4) A request for the extradition of a person sought by reason of a 

judgment of guilt for the imposition or enforcement of a penalty or 

detention order shall be accompanied, in addition to the documents 

provided for in paragraph (2), by: 

 

(a) If the judgment handed down in the territory of the Requesting State 

contains only a determination of guilt, this judgment, confirmation that 

the judgment has final and binding effect and a warrant of arrest issued by 



a competent authority of the Requesting State;  

 

(b) If the judgment handed down in the territory of the Requesting State 

contains the determination of guilt and the sentence imposed, a copy of 

this judgment of conviction as well as the confirmation that this judgment 

has final and binding effect and is enforceable and a statement of the 

portion of the sentence that has not been served. 

 

(5) A witness' statement taken down in writing or other evidence, not 

under oath, shall be admitted in evidence as a statement made or evidence 

given under oath if it is certified that the person making the statement or 

giving the evidence was warned by a competent authority that any false, 

misleading or incomplete declaration would render him liable to 

punishment.  

 

Article 15  

 

ADDITIONAL EVIDENCE  

 

(1) If the Requested State considers that the evidence furnished in support 

of the request for the extradition of a person sought is not sufficient to 

fulfill the requirements of this Treaty, that State shall request the 

submission of necessary additional evidence; it may fix a time limit for 

the submission of such evidence and, upon the Requesting State's 

application, for which reasons shall be given, may grant a reasonable 

extension of the time limit.  

 

(2) If the person sought is under arrest and the additional evidence or 

information submitted as aforesaid is not sufficient, or if such evidence or 

information is not received within the period specified by the Requested 

State, he shall be discharged from custody. However, such discharge shall 

not bar a subsequent request in respect of the same offense. In this 

connection it shall be sufficient if reference is made in the subsequent 

request to the supporting documents already submitted provided these 

documents will be available at the extradition proceedings on this 

subsequent request.  

 

Article 16  

 

PROVISIONAL ARREST  

 

(1) In case of urgency either Contracting Party may apply for the 

provisional arrest of the person sought before the request for extradition 

has been submitted to the Requested State through the diplomatic 

channel. The request for provisional arrest may be made either through 

the diplomatic channel or directly between the United States Department 



of Justice and the Minister of Justice of the Federal Republic of Germany.  

 

(2) The application for provisional arrest shall state that a warrant of 

arrest as mentioned in paragraph (3)(a) of Article 14, or a judgment as 

mentioned in paragraph (4) (a) or (b) of Article 14, exists and that it is 

intended to make a request for extradition. It shall also state the offense 

for which extradition will be requested and when and where such offense 

was committed and shall give all available information concerning the 

description of the person sought and his nationality. The application shall 

also contain such further information, if any, as would be necessary to 

justify the issuance of a warrant of arrest in the Requested State had the 

offense been committed, or the person sought been convicted, in that 

State.  

 

(3) On receipt of an application for provisional arrest the Requested State 

shall take the necessary steps to secure the arrest of the person sought.  

 

(4) Provisional arrest shall be terminated if, within a period of 40 days 

after the apprehension of the person sought, the Requested State has not 

received the request for extradition and the documents mentioned in 

Article 14. This period may be extended, upon the Requesting State's 

application, for up to an additional 20 days after the apprehension of the 

person sought. 

 

(5) The termination of provisional arrest pursuant to paragraph (4) shall 

not prejudice the extradition of the person sought if the extradition 

request and the supporting documents mentioned in Article 14, insofar as 

they were not submitted in a timely manner, are later delivered. In this 

connection, reference may be made to the extradition request and the 

supporting documents which have already been transmitted to the 

Requested State.  

 

Article 17  

 

REQUESTS FOR EXTRADITION MADE BY SEVERAL STATES  

 

(1) A Contracting Party which has received concurrently requests for the 

extradition of the same person either for the same offense, or for different 

offenses, from the other Contracting Party and from a third State shall 

make its decision having regard to all the circumstances and especially 

the possibility of a subsequent re-extradition to another Requesting State, 

the relative seriousness and place of commission of the offenses, the 

nationality of the person sought and the provisions of any extradition 

agreements between the Requested State and the Requesting States.  

 

(2) If the Requested State reaches a decision at the same time upon 



extradition to one of the Requesting States and on re-extradition to 

another Requesting State, it shall communicate that decision on re-

extradition to each of the Requesting States.  

 

Article 18  

 

SIMPLIFIED EXTRADITION  

 

If the extradition of a person sought to the Requesting State is not 

obviously precluded by the laws of the Requested State and provided the 

person sought irrevocably agrees in writing to his extradition after 

personally being advised by a judge or competent magistrate of his rights 

to formal extradition proceedings and the protection afforded by them 

that he would lose, the Requested State may grant his extradition without 

a formal extradition proceeding having taken place. In this case Article 

22(1) shall not be applicable.  

 

Article 19  

 

DECISION  

 

(1) The Requested State shall promptly communicate to the Requesting 

State the decision on the request for extradition.  

 

(2) The Requested State shall give the reasons for any complete or partial 

rejection of the request for extradition.  

 

Article 20  

 

DELAYED DECISION AND SURRENDER  

 

The Requested State may, after a decision on the request has been 

rendered by a competent court, defer the surrender of the person whose 

extradition is requested, when that person is being proceeded against or is 

serving a sentence in the territory of the Requested State for a different 

offense, until the conclusion of the proceedings and the full execution of 

any punishment he may be or may have been awarded. In this case the 

Requested State shall advise the Requesting State. 

 

Article 21  

 

SURRENDER OF THE PERSON SOUGHT  

 

(1) If the extradition has been granted, surrender of the person sought 

shall take place within such time as may be prescribed by the laws of the 

Requested State. If no time period for surrender is prescribed by the laws 



of the Requested State, surrender shall take place within 30 days from the 

date on which the Requesting State has been notified that the extradition 

has been granted. The competent authorities of the Contracting Parties 

shall agree on the time and place of the surrender of the person sought. 

 

(2) If the person sought is not removed from the territory of the 

Requested State within the time required under paragraph (1), he may be 

set at liberty. The Requested State may subsequently refuse to extradite 

the person sought for the same offense.  

 

(3) If circumstances beyond its control prevent a Contracting Party from 

timely surrendering or taking delivery of the person to be extradited, it 

shall notify the other Contracting Party before the expiration of the time 

limit. In such a case the competent authorities of the Contracting Parties 

may agree upon a new date for the surrender. 

 

Article 22  

 

RULE OF SPECIALITY  

 

(1) A person who has been extradited under this Treaty shall not be 

proceeded against, sentenced or detained with a view to carrying out a 

sentence or detention order for any offense committed prior to his 

surrender other than that for which he was extradited, nor shall he be for 

any other reason restricted in his personal freedom, except in the 

following cases: 

 

(a) When the State which extradited him consents thereto. A request for 

consent shall be submitted, accompanied by the documents mentioned in 

Article 14 and a record established by a judge or competent officer of the 

statement made by the extradited person in respect of the request for 

consent. If under the law of the Requesting State the issuance of a warrant 

of arrest for the offense for which extradition is sought is not possible, the 

request may instead be accompanied by a statement issued by a judge or 

competent officer establishing that the person sought is strongly 

suspected of having committed the offense.  

 

(b) When such person, having had the opportunity to leave the territory of 

the State to which he has been surrendered, has not done so within 45 

days of his final discharge or has returned to that territory after leaving it. 

A discharge under parole or probation without an order restricting the 

freedom of movement of the extradited person shall be deemed 

equivalent to a final discharge. 

 

(2) The State to which the person has been extradited may, however, take 

any legal measures necessary under its law, in order to proceed in 



absentia, to interrupt any lapse of time or to record a statement under 

paragraph (1)(a). 

 

(3) If the offense for which the person sought was extradited is legally 

altered in the course of proceedings, he shall be prosecuted or sentenced 

provided the offense under its new legal description is: 

 

(a) Based on the same set of facts contained in the extradition request and 

its supporting documents; and  

 

(b) Punishable by the same maximum penalty as, or a lesser maximum 

penalty than, the offense for which he was extradited. 

 

Article 23  

 

RE-EXTRADITION TO A THIRD STATE  

 

(1) Except as provided for in Article 22(1)(b), the Requesting State shall 

not, without the consent of the Requested State, re-extradite to a third 

State a person extradited to the Requesting State and sought by the said 

third State in respect of an offense committed prior to his surrender.  

 

(2) A request for consent to re-extradition to a third State shall be 

accompanied by the documents supporting the request for extradition 

made by the third State, if the Requested State needs these documents for 

its decision. These documents shall conform to the documents mentioned 

in Article 14 of this Treaty.  

 

Article 24  

 

INFORMATION ON THE RESULT OF THE CRIMINAL 

PROCEEDINGS  

 

The Requesting State shall upon demand inform the Requested State of 

the result of the criminal proceedings against the extradited person and 

send a copy of the final and binding decision to that State. 

 

Article 25  

 

SURRENDER OF PROPERTY  

 

(1) To the extent permitted under the laws of the Requested State and 

subject to the rights of that State or of third parties, which shall be duly 

respected, all articles which may serve as evidence, or which have been 

acquired as a result of an offense, or have been obtained as consideration 

for such articles, and which at the time of the arrest are found in the 



possession of the person sought or are discovered subsequently, shall be 

surrendered if extradition of the person sought is granted. Surrender of 

such articles shall be possible even without any special request and, if 

possible, at the same time that the person sought is surrendered.  

 

(2) Subject to the conditions provided in paragraph (1), the articles 

mentioned therein shall be surrendered even if the person sought cannot 

be surrendered owing to his death or escape.  

 

(3) The Requested State may condition the surrender of articles upon a 

satisfactory assurance from the Requesting State that the articles will be 

returned to the Requested State as soon as possible.  

 

Article 26  

 

TRANSIT  

 

(1) Transit of a person who is the subject of extradition from a third State 

through the territory of a Contracting Party to the territory of the other 

Contracting Party shall be granted on submission of a request, provided 

that the offense concerned is an extraditable offense under Article 2 and 

that the Contracting Party requested to grant transit does not consider the 

offense to be one covered by Articles 4 or 5.  

 

(2) Transit of a national of the Requested State may be refused if, in the 

opinion of that State, it is inadmissible under its law.  

 

(3) Subject to the provisions of paragraph (4), the request for transit must 

be accompanied by a warrant of arrest issued by a judge or competent 

officer of the Requesting State and by a statement as mentioned in Article 

14(3)(b).  

 

(4) If air transport is used, the following provisions shall apply: 

 

(a) When no intermediate stop is foreseen, the Contracting Party 

requesting transit shall notify the other Contracting Party, certify that one 

of the documents mentioned in Article 14, paragraph (3)(a) or paragraph 

(4) (a) or (b) exists, and state whether the person whose transit is being 

notified is a national of the Contracting Party over the territory of which 

the flight is to be made. In the case of an unscheduled landing such 

notification shall have the effect of a request for provisional arrest as 

provided for in Article 16; thereafter a formal request for transit shall be 

made.  

 

(b) When an intermediate stop is planned, the Contracting Party 

requesting transit shall submit a formal request for transit. 



 

Article 27  

 

APPLICABLE LAW  

 

Except where this Treaty otherwise provides, the law of the Requested 

State shall be applicable with respect to provisional arrest, extradition and 

transit. 

 

Article 28  

 

LANGUAGE TO BE USED  

 

The documents transmitted in the application of this Treaty shall be in the 

language of the Requesting State accompanied by a certified translation 

into the language of the Requested State. The expense of translation shall 

be borne by the Requesting State.  

 

Article 29  

 

CERTIFICATION  

 

A warrant of arrest and depositions or other evidence, given on oath or in 

a manner described in Article 14(5), and the judgment of conviction and 

of the sentence, if it has been passed, or certified copies of these 

documents, shall be admitted in evidence in the examination of the 

request for extradition when: 

 

(a) In the case of a request emanating from the Federal Republic of 

Germany, they are signed by a judge or competent officer, are 

authenticated by the official seal of the Federal Minister of Justice and are 

certified by the competent diplomatic or consular officer of the United 

States in the Federal Republic of Germany, or  

 

(b) In the case of a request emanating from the United States, they are 

signed by a judge or competent officer, are authenticated by the official 

seal of the Department of State and are certified by the competent 

diplomatic or consular officer of the Federal Republic of Germany in the 

United States. 

 

Article 30  

 

EXPENSES  

 

Expenses arising from the transportation of a person sought to the 

Requesting State shall be borne by that State. No other pecuniary claim 



arising from an extradition or a transit request shall be made by the 

Requested State against the Requesting State. The appropriate legal 

officers of the State in which the extradition proceedings take place shall, 

by all legal means within their power, assist the Requesting State before 

the competent judges and officers.  

 

Article 31  

 

SCOPE OF APPLICATION  

 

This Treaty shall apply to offenses encompassed by Article 2 committed 

before as well as after the date this Treaty enters into force. Extradition 

shall not be granted, however, for an offense committed before this 

Treaty enters into force which was not an offense under the laws of both 

Contracting Parties at the time of its commission.  

 

Article 32 

 

DEFINITIONS  

 

For the purpose of this Treaty, the term 

 

(a) "Penalty" means deprivation of liberty as a result of a sentence upon 

conviction for an offense; 

 

(b) "Detention order" means any order involving deprivation of liberty 

which has been made by a criminal court in addition to or instead of a 

penalty. 

 

Article 33  

 

BERLIN CLAUSE  

 

(1) This Treaty shall also apply to Land Berlin provided that the 

Government of the Federal Republic of Germany does not make a 

contrary declaration to the Government of the United States of America 

within three months of the date of entry into force of this Treaty.  

 

(2) Upon the application of this Treaty to Land Berlin, references in the 

Treaty to the Federal Republic of Germany or to the territory thereof shall 

be deemed also to be references to Land Berlin.  

 

Article 34  

 

RATIFICATION; COMING INTO FORCE; DENUNCIATION  

 



(1) This Treaty shall be subject to ratification; the instruments of 

ratification shall be exchanged in Washington, D.C., as soon as possible.  

 

(2) This Treaty shall enter into force 30 days after the exchange of the 

instruments of ratification.  

 

(3) Between the Contracting Parties this Treaty shall terminate and 

replace the Extradition Treaty between the United States of America and 

Germany signed at Berlin July 12, 1930.  

 

(4) This Treaty shall continue in force until the expiration of one year 

from the date on which written notice of termination is given by one 

Contracting Party to the other.  

 

DONE at Bonn this 20th day of June, 1978, in duplicate in the English 

and German languages, both texts being equally authentic.  

 

For the United States of America:  

 

For the Federal Republic of Germany.  

 

PROTOCOL  

 

At the time of signing this day of the Extradition Treaty between the 

United States of America and the Federal Republic of Germany the 

undersigned plenipotentiaries have agreed that Article 4(3)(b) of the 

Treaty and Item No. 20(b) of the Appendix thereto are to be interpreted as 

follows: 

 

(1) With respect to the interpretation of Article 4(3)(b) the Contracting 

Parties mutually agree that at the time of the conclusion of the Treaty, this 

provision has reference, for example, to the Convention for the 

Suppression of Unlawful Seizure of Aircraft of December 16, 1970, the 

Convention for the Suppression of Unlawful Acts Against the Safety of 

Civil Aviation of September 23, 1971, and the Convention on the 

Prevention and Punishment of Crimes Against Internationally Protected 

Persons including Diplomatic Agents of December 14, 1973. 

 

(2) The Contracting Parties mutually agree to interpret Item No. 20(b) of 

the Appendix to the Treaty as meaning that the terms "jury service" and 

"ehrenamtlicher Richter" apply to persons who in the legal practice of 

both Contracting Parties have corresponding functions (in the United 

States of America: members of a jury; in the Federal Republic of 

Germany: members of a court who are not judges by profession). 

 

DONE at Bonn this 20th day of June, 1978, in duplicate in the English 



and German languages, both texts being equally authentic. 

 

For the United States of America:  

 

For the Federal Republic of Germany:  

 

APPENDICES:  

 

APPENDIX  

 

1. Murder.  

 

2. Manslaughter.  

 

3. Aggravated wounding, injury, or assault, even when loss of life results; 

wounding or injuring with intent to cause grievous bodily harm.  

 

4. Illegal abortion.  

 

5. Kidnapping; abduction; false imprisonment; child-stealing.  

 

6. Rape, indecent assault; incest; bigamy.  

 

7. Unlawful sexual acts with or upon children under the age specified by 

the laws both of the Requesting and Requested States.  

 

8. Procuration.  

 

9. Libel.  

 

10. Willful non-support or willful abandonment of a minor or other 

dependent person when by reason of such non-support or abandonment 

the life of that minor or other dependant person is or is likely to be 

endangered.  

 

11. Robbery; larceny; burglary; embezzlement; extortion.  

 

12. Malicious damage to property.  

 

13. Fraud, including offenses against the laws relating to the unlawful 

obtaining of money, property or securities, to fiduciary relationships or to 

exploitation of minors.  

 

14. Offenses against the laws relating to forgery, including the making of 

forged documents or records, whether official or private, or the uttering or 

fraudulent use of such documents or records.  



 

15. Receiving, possessing, or transporting for personal benefit any 

money, valuable securities, or other property, knowing the same to have 

been unlawfully obtained.  

 

16. Offenses relating to counterfeiting.  

 

17. Perjury, including subornation of perjury; false statements, either 

written or oral, whether or not under oath, made to a judicial authority or 

to a government agency or office.  

 

18. Arson.  

 

19. Unlawful obstruction of juridical proceedings or proceedings before 

governmental bodies or interference with an investigation of a violation 

of a criminal statute, by influencing, bribing, impeding, threatening, or 

injuring by any means any officer of the court, juror, witness, or duly 

authorized criminal investigator.  

 

20. (a) Unlawful abuse of official authority which results in bodily injury 

or deprivation of life, liberty or property of any person.  

 

(b) Unlawful injury or intimidation in connection with, or interference 

with, voting or candidacy for public office, jury service, government 

employment, or the receipt or enjoyment of benefits provided by 

government agencies.  

 

21. Facilitating or permitting the escape of a person from custody; prison 

mutiny. 

 

22. Offenses against the laws relating to bribery. 

 

23. Offenses against the laws relating to civil disorders.  

 

24. Offenses against the laws relating to illegal gambling enterprises.  

 

25. Any act willfully jeopardizing the safety of any person traveling upon 

a railway or in any aircraft or vessel or other means of transportation. 

 

26. Piracy, by statute or by the law of nations; mutiny or revolt aboard an 

aircraft or vessel against the authority of the captain or commander of 

such aircraft or vessel; any seizure or exercise of control, by force or 

violence or threat of force or violence, of an aircraft or vessel. 

 

27. (a) Offenses against the laws relating to importation, exportation or 

transit of goods, articles, or merchandise.  



 

(b) Offenses relating to willful evasion of taxes and duties.  

 

(c) Offenses against the laws relating to international transfers of funds.  

 

28. Offenses against the bankruptcy laws.  

 

29. Offenses against the laws relating to narcotic drugs, Cannabis sativa 

L., Hallucinogenic drugs, cocaine and its derivatives, and other dangerous 

drugs and chemicals.  

 

30. Offenses against the laws relating to the illicit manufacture of or 

traffic in poisonous chemicals or substances injurious to health.  

 

31. Offenses against the laws relating to firearms, ammunition, 

explosives, incendiary devices or nuclear materials.  

 

32. Offenses against the laws relating to the sale or transportation or 

purchase of securities or commodities.  

 

33. Any other act for which extradition may be granted in accordance 

with the laws of both Contracting Parties. 

 

 

 

 
   

 

 

  
 

 

 




