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Law Offices of 

WILLIAM FENTON SINK 
ATTORNEY AT LAW 

JENNIFER INOUYE 
PARALEGAL 

In The Historic Dillingham 
Transportation Building 

735 Bishop Street, Ste. 400 
Honolulu. Hawaii 96813 

Telephone (808) 531-7162 
Facsimile (808) 524-2055 

email: 
jennifer@wfsinklaw.com 

A Law Firm 
Concentrating On 

• Personal Injury Claims 

• Wrongful Job 
Termination 

• Civil Litigation 

• Employment Actions 

February 22, 2019 

Via Hand Delivery On!J 

Josiah K. Sewell 
ODC 
201 Merchant Street, Ste. 1600 
Honolulu, Hawai'i 96813 

Re: ODC 18-0339 
James F. Evers, Complainant 

Dear Mr. Sewell: 

O DISCIPLINARY BOARD 
a( OFFICE OF DISCIPLINARY COUNSEL 

e( RECEIVED, C FILED, C LODGED ,.. /.P 
DATE: ~(1,t/11 , TIME:_L;~fA 

~NO.: ____ _ 

I represent Dexter Kaiama in the above-referenced ODC matter. 

The ethical claim by James F. Evers is frivolous. 

While I agree aspersions to Mr. Evers' character may not be helpful, 
I would ask you to consider the fact that Mr. Evers is an attorney 
who is suing Mr. Kaiama in a civil matter in his role with the State 
and had his filing stricken by Judge Jeffrey P. Crabtree, although 
with a right to refile his civil complaint against Mr. Kaiama. 

The Scope of the Rules of Professional Conduct [7], observes: 
"Furthermore, the purpose of the Rules can be subverted when 
they are invoked by opposing parties as procedural weapons." 

Mr. Evers is upset that his case got dismissed and he needs to refile 
if he seriously intends to proceed against Mr. Kaiama in a weak 
case. 

Please note that allegations of HRS § 480E-13 violations (initially 
incorrectly asserted and plead by Mr. Evers as HRS §480E-15 
violations) were challenged in Mr. Evers' civil action as being an 
unconstitutional legislative enactment. Though Mr. Evers' civil 
action was dismissed, the unconstitutional challenge to the statute 
remains. 



Josiah K. Sewell 
February 22, 2019 
Page 2 of 3 

Confidential 

Additionally, consideration should be given to the fact that Mr. 
Evers' civil action was initiated in January 2018 and alleges conduct 
on the part of Mr. Kaiama which occurred in May 2017, seven (7) 
months before start of the civil action. No such or similar conduct 
has been alleged by Mr. Evers after May 2017 (as no such or similar 
alleged conduct has occurred). 

Mr. Kaiama has done nothing ethically improper. He represented 
his clients, largely pro bono, and only for the specific purpose of 
advancing a claim that Hawai'i state law was inapplicable under 
international law ~ack of subject matter jurisdiction pursuant to 
HRCP 12(b)(1)). While the "sovereignty" argument has not been 
accepted by the courts, Mr. Kaiama was well within his right to be 
a "zealous advocate" Preamble, Hawai'i Rules of Professional 
Conduct ("HRPC") [8], and to pursue the assertion that the 
Kingdom of Hawai'i is a viable entity. HRPC Rules 3.1 states an 
argument is proper if it is in "good faith" for an "extension, 
modification or reversal of existing law." 

All Mr. Kaiama did was argue for a unique interpretation of the law. 

In the few cases where the clients voluntarily gave Mr. Kaiama 
money for his arguing their case, this was always after Mr. Kaiama's 
representation and appearance. Had Mr. Kaiama deposited earned 
fees into his Trust Account, he would have been in violation of 
Hawai'i Rules of Civil Procedure ("HRCP") Rule 1.15; i.e., fees 
must be withdrawn as earned. 

Ms. Dradi and Dr. Sai are not attorneys and their actions are not 
those of Mr. Kaiama. 

This is simply a civil action about which the Complainant is irritated 
at having to relitigate the case he attempted to proceed with using 
a procedural short cut. There was no ethical breach by Mr. Kaiama. 
The referral to the ODC was originally made in March of 2018 and 
then again in November 2018, only after Mr. Evers' civil action was 
dismissed by the Court. 
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Confidential 

If you have any questions, please don't hesitate to give me a call, 
and I am, 

Very truly yours, <p 

cc: Dexter Kaiama 



Bruce Kim

From:
Sent:
To:
Subiect: N()v 2 7 2Ur8

,tn rn"i,,/z
Bruce, z:%

I would like you to consider opening an investigation into potential violations of the Rules of Professional Conduct based

on Dexer Kaiama's apparent noncompliance with HRS 480E-15, which prohibits attorneys from representing distressed
property owners without a written contract (480E-15(1)), from accepting money without putting it into their client trust
accounts (480E-15(3)), and from taking the money without having fully performed (480E-15(4)). "Fully performed" is a

defined term that means, in the case of litigation, that the attorney acting on behalf of the homeowner "obtains the
desired relief from a court of law, which includes a favorable determination that the mbrtgage assistance relief service

conferred a benefit upon the property owner and is therefore compeniable." Any such violations of HRS Chapter 48OE

would constitute per se UDAPs. 
!

OCP has a pending case involving Kaiama with a continued show cause hearing set for March 14,2018. His only defense,
to date, is based on sovereignty, an argument the court already rejected in denying the homeowners' motion to dismiss,
which Kaiama argued.

By separate email I will be attaching the pertinent filings in that pending foreclosure case, involving consumers /
homeowners Raymond Fonoti and Willadean Grace.

ln what appears to be a pattern, distressed property consultants Rose Dradi and David Keanu Saitake advance payments
from distressed property owners (a felony under HRS 48OE-721in preparing a motion to dismiss based on sovereignty
grounds. Dradi then typically arranges f.or Kaiama to argue the motion by special appearance. Aside from not complying
with HRS Chapter 480E, Kaiama's collabo\rating with Dradi and Kaiama may constitute one or more ethical
violations. The declaration of John Tokunaga identifies a number of cases where Kaiama appeared, or was supposed to
have appeared, and the motion to dismiss was denied. See Tokunaga DecJaration bates-stamped pages 29,38,58, and

71. ln some cases the motion is filed twice and denied each time. The case involving Mr. Fonoti and Ms. Grace is
noteworthy because Kaiama's involvement was well after the enactment of HRS 480E-15, and the consumers'
declaration testimony suggests Kaiama failed to comply with the law. Kaiama, in his declaration, does not state
otherwise.

Thank you for your attention to this matter.

Jim

James F. Evers
Enforcement Attorney
STATE OF HAWAII
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
Office of Consumer Protection
235 S. Beretania St. # 801
Honolulu, Hl 96813
(808) 586-5980 (direct)

James F. Evers ..levers@dcca.hawaii.gov >

Thursday, March 01, 2018 2:25 PM

Bruce Kim

Dexter Kaiama

oFFr [E t )F?tg(frurlAR Y COU NSEI

NES6EIfED

I











From: Steve Laudig
To: Josiah Sewell; Dexter Kaiama
Cc: William Fenton Sink
Subject: ODC 18-0339
Date: Wednesday, July 10, 2019 3:14:05 PM
Attachments: 01 Laudig to ODC 20190709 at 1430.pdf

Aloha Mr. Sewell:
 
My name is Stephen Laudig. 

Attached please find my letter of 10 July which I hope is responsive enough to yours of 12
June that we will be able to chart out a process.

By way of CC, I am alerting Mr. Sink about this communication.

-- 
Stephen Laudig
1914 University Avenue, #103
Honolulu, Hawaiian Islands, 96822
Tel. 808-232-1935
---- 
On three things does the world stand: on justice, truth, and peace (Pirkei Avot, 1:18)

Ignoring a low standard of performance sets a new standard of performance.
"Na kakou no!"
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Stephen Laudig, Attorney, HBN #8038  
1914 University Avenue #103 �  
Honolulu, HI 96822 �  
Phone: 808-232-1935 � Email: SteveLaudig@gmail.com � 

 1 
 2 
State of Hawaii, Supreme Court, Office of Disciplinary Counsel 3 
Mr. Josiah Sewell, Investigator 4 
201 Merchant Street, Suite 1600 5 
Honolulu, HI 96813 6 
 7 
Tel: 808-521-4951 8 
Direct Number 808-469-4040 9 
Direct Email: josiah.k.sewell@dbhawaii.org 10 
 11 
RE: ODC 18-0339 12 
My file number: 54733 13 
 14 
Wednesday, July 10, 2019 at 3:11 PM   Via email only as a PDF attachment 15 
 16 
Aloha Mr. Sewell: 17 
 18 
My name is Stephen Laudig.  19 
 20 
I am now representing “Respondent” Mr. Dexter K. Kaiʻama in ODC 18-0339. My representation 21 
was agreed to only this last Friday. I am not yet in receipt of the complete file on this matter. So 22 
if I inadvertently mis-state something please advise. I do not have, as yet, a copy of any of your 23 
prior correspondence with Mr. Sink, who I am advised informed your office this last Monday of 24 
the change of counsel. He telephoned me Monday to that effect. Monday, there was a death in 25 
my family, my mother-in-law, which though not unexpected, still has delayed matters. I have 26 
not had the chance to meet with Mr. Kaiʻama, in person, since last Friday and I have just this 27 
afternoon been provided a copy of Mr. Sink’s letter to you of 22 February mentioned in yours of 28 
12 June, which I do have a copy of and which I make reference to in this letter. 29 
 30 
I have had only a few hours to read, and consider, the matters raised in yours of 12 June. But I 31 
want to place on record at this, my first opportunity, notice of some objections and some brief, 32 
incomplete, arguments. Further argument will have to await more investigation and research.  33 
 34 
Bear with me as I frame what I see are some very important, indeed constitutional issues, that 35 
are implicated in this situation. 36 
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 37 
Initially, I am concerned, as an citizen, an attorney, and as Mr. Kaiʻama’s attorney, and as the 38 
State of Hawaii, Supreme Court, Office of Disciplinary Counsel should be, that the Office of 39 
Disciplinary Counsel process is being used by the State of Hawaii, Office of Consumer 40 
Protection, acting through its employee, and lawyer, James F. Evers for the improper purpose 41 
of advantaging the State’s litigation.  42 
 43 
One legal proceeding brought by the State of Hawai‘i, which appears to be alleging identical 44 
grounds as those referred to in Items 1-5 of yours of 12 June, has already been dismissed. A 45 
second, and nearly duplicative, proceeding was filed several weeks after it was clear that the 46 
State’s first proceeding was dismissed due to Evers’s failure to follow the rules of procedure. 47 
The language in your letter is virtually identical to the language that Evers uses in his filings. 48 
The Office of Disciplinary Counsel occupies the position of Caesar’s wife and should be above 49 
suspicion of being used for litigation advantage. 50 
 51 
Here are my objections in no particular order of importance. 52 
 53 
First Objection. We object to having to “cooperate” in an investigation when there is no “bill of 54 
particulars”. We would like to know which rule, or rules, of the Hawai‘i Rules of Professional 55 
Conduct State of Hawai‘i Office of Consumer Protection’s attorney, James E. Evers, is alleging 56 
that Mr. Kaiʻama has violated. The State of Hawaii, Supreme Court, Office of Disciplinary 57 
Counsel, in its 12 June 2019 letter, describes Mr. Kaiʻama as a “Respondent”. Evers has a record 58 
of making allegations that are unsupported by facts. We know he has submitted, and believe he 59 
has prepared, at least one declaration that had a demonstrably and material falsehood. So, we 60 
are concerned about his veracity. Evers makes allegations and we are to respond. But what 61 
precisely are we “responding” to? I doubt, though perhaps research will prove otherwise, that 62 
the State of Hawaii, Supreme Court, Office of Disciplinary Counsel, can constitutionally perform 63 
a “general investigation” of an attorney, not inform him of the specific ‘charges’ being 64 
investigated, and compel his cooperation in such a broad, sweeping, and possibly boundless 65 
investigation.  66 
 67 
This is more powerfully true when, as appears below, The State of Hawaii, Office of Consumer 68 
Protection, has made a “criminal referral” and is suing the person being investigated. Until we 69 
know the ‘charges’, how can we assist in an investigation without risking inadvertently not 70 
being fully cooperative. Cooperative in what? The ODC definition of “assistance” may be 71 
different from our definition of “assistance” since what is being “assisted in” is unbeknownst to 72 
us. So, I ask, “what are the specific allegations of misconduct?” 73 
 74 
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Second Objection. The materials you seek are, in many instances, again I need time to 75 
investigate, what may be fairly characterized as privileged client information. I can’t advise my 76 
Mr. Kaiʻama to disclose what may be privileged client communications he has had, without that 77 
client’s consent and authorization. Since we have no details of what the allegations are, or who, 78 
with particularity, the clients are, other than what we can ‘infer’ from the questions you ask 79 
and how you ask them and relying on inferences in such a matter is unsound, we don’t know 80 
which client to contact to obtain consent and authorization. Evers in his litigation [described in 81 
more detail below], somewhere, claims there are 200 individuals that Mr. Kaiʻama is supposed 82 
to have ‘harmed’, yet Evers names not a single one. A Mr. and Mrs. Fonoti were involved in the 83 
matter that was dismissed due to Evers failure to follow the rules of civil procedure, but they 84 
were not identified in the recent complaint he filed on behalf of the State of Hawaii. 85 
 86 
Third Objection. My cursory, and hurried read, of what your “Supplemental Questions for 87 
Respondent Dexter Kaiʻama” fits ‘hand-in-glove’ with discovery requests that I would not be 88 
surprised to find coming from Evers in the new case --assuming it gets past a motion to dismiss 89 
based, in part on the issue that the statute Mr. Evers is relying on: 1. Does not speak to Mr. 90 
Kaiʻama’s actions in entering only a limited appearance for the narrow purpose of only 91 
contesting the jurisdiction of the court to hear a matter; and, 2. If the statute does address #1, it 92 
is an unconstitutional legislative invasion of the judicial branch’s constitutional authority to 93 
regulate the practice of law by lawyers in the courts.  94 
 95 
So, you see until Mr. Kaiʻama knows what the ‘charges’ are we are not in any position to be of 96 
assistance without, possibly, waiving some constitutional protections such as the right against 97 
self-incrimination. [See below] 98 
 99 
Fourth Objection: You may not be aware that Mr. Evers has made what he calls a “criminal 100 
referral” involving Mr. Kaiʻama and a qualified expert witness, Dr. Sai. You may not be aware 101 
that Evers filed a civil action against Mr. Kaiʻama after Evers’s first “legal process” was 102 
dismissed. As of the time of this writing I do not know the date that Mr. Evers filed his 103 
‘complaint’ with the State of Hawaii, Supreme Court, Office of Disciplinary Counsel. I infer from 104 
its number that it was sometime in 2018. Perhaps around the time it became clear to Evers that 105 
he was going to lose. I ask you to place yourself in my Mr. Kaiʻama‘s position. The State of 106 
Hawai‘i has since January 2018 brought one failed legal process, made a criminal referral, filed a 107 
disciplinary complaint, and sued him. All of these actions were taken by the State’s attorney 108 
James E. Evers. We are not aware that any individual client has complained of Mr. Kaiʻama’s 109 
actions.  110 
 111 
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It seems deeply unfair for the State of Hawai‘i to simultaneously pursue civil, criminal, and 112 
disciplinary matters all at the same time. You might respond, “Oh, but we have no control over 113 
what Evers does!” That makes my point for staying the ODC proceedings, since there is no 114 
statute of limitation on disciplinary matters. The State of Hawai‘i, Supreme Court Office of 115 
Disciplinary Counsel could, and should, stay all of its ‘investigation’ and suffer no prejudice. If 116 
the State of Hawai‘i Office of Consumer Protection and the State of Hawai‘i, Supreme Court, 117 
Office of Disciplinary Counsel proceeds and say the unnamed State of Hawai‘i office to which 118 
the criminal referral was made takes legal action then three organs of the State of Hawai‘i will 119 
be attacking Mr. Kaiʻama at the same time.  120 
 121 
That is unconscionable, especially in light of the fact that the ‘real’ issue here is a ‘political’ one, 122 
“What is the status of the Hawaiian Islands under international law?” We contend Evers is 123 
using legal process, including the Office of Disciplinary Counsel in pursuit of a political agenda. 124 
Because of these multiple actual, and potential, proceedings, the ODC should stay its 125 
investigation. The only possible exception to such a stay is outlined below and relates to the 126 
non-12(b)(6) aspects of escrow. The pending civil and potential criminal proceedings prevent 127 
Mr. Kaiʻama from assisting the ODC unless some form of immunity and confidentiality are 128 
agreed upon.  129 
 130 
I apologize for going on so long, but these matters are important and Mr. Kaiʻama wishes to 131 
cooperate to the extent that he can without having his rights violated. 132 
 133 
SUGGESTION: I suggest that we adopt following “theoretical” view of what I think The State of 134 
Hawaii, Supreme Court, Office of Disciplinary Counsel, is ‘investigating’. It has two 135 
fundamentally discrete parts.  136 
 137 
The first, is what you call --using the very same language and punctuation as Evers does-- the 138 
“Sovereignty Argument” [yours of 12 June 2019, page 2]. I think the ODC should not adopt 139 
Evers’s view, or phrasing, for a couple of reasons. The first being it is demonstrably incorrect 140 
and misleading. I will argue this more completely in a later communication if necessary. I think 141 
a more accurate, less laden, less partisan term would be, the “jurisdiction argument” or, “the 142 
argument over jurisdiction” or if you wish the “limited appearance 12(b)(1) motions” that Mr. 143 
Kaiʻama presented on behalf of clients in many types of cases. It is absolutely fundamental to a 144 
clear understanding of why HRS 480 et seq, does not apply to Mr. Kaiʻama’s limited appearance 145 
12(b)(1) motions. A 12(b)(1) motion speaks to the jurisdiction, power, or authority, of a court to 146 
hear a claim, any claim, and does not implicate any aspect of the merits of the claim the party 147 
seeking relief from the court wishes the court to decide. The relief sought could be criminal, 148 
civil, admiralty, or probate. A party seeking relief from a court must establish the court has 149 



 
 

 
01 Laudig to ODC 20190709 at 1430.docx      5/6 

jurisdiction. The party claiming a court does have jurisdiction must “allege and prove” it, then 150 
the claim, as a claim, is irrelevant to establishing a court’s authority except to the extent that 151 
the existence one “fact” may have relevance to proving jurisdiction and the claim. But that is a 152 
mere accident or coincidence.  153 
 154 
The second aspect is what I would call “escrow keeping” which is also in two parts, escrow 155 
keeping for the 12(b)(1) cases and escrow keeping for the non-12(b)(1) cases. I can represent 156 
that we will provide evidence that the two types of cases lent themselves to distinctly different 157 
record and escrow keeping requirements. Both of which, I believe will, upon a closer 158 
understanding to be in compliance with certainly the spirit of the regulations regarding escrow 159 
and also the letter. 160 
 161 
The escrow aspects of the 12(b)(1) cases would seem to be part of the civil litigation and 162 
criminal referral and, as urged above, the ODC should stay action pending the outcome of the 163 
civil litigation and criminal referral. Compelling Mr. Kaiʻama to engage in all three at the same 164 
time is deeply unfair and a violation of the due process of law he is entitled to in this country. 165 
The ODC loses nothing in letting the civil and criminal processes proceed as we will preserve 166 
the evidence you request. But if Mr. Kaiʻama must assist in this investigation then, in light of 167 
the criminal referral, the right against potential self-incrimination arises and we can’t answer 168 
any questions that might form part of the criminal investigation. Surely that is obvious. 169 
 170 
Directing your attention to page 3 of yours of 12 June, question 6 and its subparts. Apparently, 171 
courtesy of what we contend is Mr. Evers abuse of the legal process, your office appears to have 172 
copies of some of Mr. Kaiʻama’s escrow account bank statements. Since your questions appear 173 
to be based on documents, we’d like to see the documents. That seems fair. I can, and will, 174 
advise Mr. Kaiʻama to provide specific answers, within the limits of any privileges and rights to 175 
non-12(b)(1) matters subject to privileges and rights. But fairness demands that we see what 176 
you have if you are asking questions based on them. If you won’t provide copies, then at least 177 
identify the documents so we can obtain our own. 178 
 179 
Without disclosing the client’s identities, I can represent these were all settlements of bodily 180 
injury claims. These are unrelated to the inquiry on the 12(b)(1) issues as described above and 181 
should be protected by attorney/client privilege unless, and until, we can have a judicial 182 
confirmation that such disclosure would not be a violation of that privilege. It would be very 183 
unfair for the ODC to place Mr. Kaiʻama in the position of either being seen as cooperative only 184 
if he violates a confidence. 185 
 186 
CONCLUSION: 187 
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 188 
Specifically, I am requesting that this matter, in all of its parts, be stayed until the civil 189 
proceedings, which it effectively duplicates, are concluded to final appeal. Please advise if this 190 
is, or is not, acceptable.  191 
 192 
If you have a counter proposal that would protect my client’s legitimate legal rights and 193 
interests, assure that none of his, now former, client’s confidences are breached and prevents 194 
the State of Hawai‘i, acting through whatever organ, from oppressing him with the 195 
“triplicative” processes of civil, criminal, and disciplinary proceedings then tell me and we 196 
might be able to make some progress.  197 
 198 
In the mean time I will be assembling the materials that I believe are responsive to the 199 
questions asked in Item 6, page 3 of yours of 12 June. 200 
 201 
This letter became much longer than originally envisioned, but that is because we take this 202 
matter seriously and there are serious issues involved. There are international law issues, 203 
constitutional law issues, statutory interpretation issues, separation of powers issues, attorney-204 
client privilege issues, freedom of expression issues, abuses of power by the State of Hawai‘i 205 
acting through Evers issues, and escrow management issues.  206 
 207 
I suggest the non-12(b)(1) escrow management issues are the most tractable, so let’s get those 208 
solved. 209 
 210 
If you feel that I have in some way unfairly represented ODC in this letter please advise, it was 211 
not my intent. Sometimes emailing is the best way to get in touch. Stevelaudig@gmail.com is 212 
my address. 213 
 214 
Mahalo, 215 
 216 
Sincerely, 217 
 218 

 219 
 220 

Stephen Laudig 221 
No attachments or enclosures 222 



Office of Disciplinary Counsel 
201 Merchant Street, Suite 1600 
Honolulu, Hawaiʻi 96813  
Telephone (808) 521-4591 
www.dbhawaii.org 
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July 17, 2019     CONFIDENTIAL 
 
DELIVERY VIA EMAIL 
 

 Re: ODC 18-0339 
 James F. Evers, Complainant   
  
Mr. Laudig: 
 
This is in response to your letter dated July 10, 2019, in which you object to ODC’s questions to 
your client Dexter Kaiama. 
 
On January 24, 2019, ODC informed Mr. Kaiama that a disciplinary complaint had been filed 
against him, provided a copy of that complaint, and asked for a response. In that letter, ODC 
explained that under the Rules of the Supreme Court of Hawai‘i, Rule 2.12A, his cooperation with 
disciplinary investigations was required. 
 
On February 22, 2019, ODC received a letter from Dexter Kaiama, through counsel William Sink, 
that did not respond to the complaint. On June 12, 2019, ODC sent Mr. Sink a follow-up letter, 
again explaining that his client’s cooperation was required by Rule 2.12A, and providing a list of 
specific questions to answer in response to the complaint.  
 
On July 10, 2019, ODC received its second letter from Mr. Kaiama, this time through you as 
counsel. That letter again does not provide a response to the complaint, nor does it answer any 
of the specific questions that were asked. Instead, it lists four (4) objections to the investigation, 
and one (1) section titled “suggestion” that details how you suggest that ODC proceed with its 
investigation.  
 
ODC again reminds you that under both the Rules of the Supreme Court and the Hawai‘i Rules of 
Professional Conduct, Mr. Kaiama’s cooperation is required. Failure to cooperate is not without 
consequence: it can lead to an interim suspension of his law license, under RSCH Rule 2.12A, and 
as independent grounds for discipline, under HRPC Rule 8.1(b) and Rule 8.4.  
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However, ODC would prefer to proceed with your client’s cooperation. If you have any objections 
to any particular questions, then please raise them with specificity. Additionally, ODC can provide 
you with the following information to help aid your response: 
 
First, regarding your desire for a “bill of particulars,” ODC reminds you that this case is still in 
investigation and no formal petition has been filed1. At this preliminary juncture, there simply is 
no full or final list – rather ODC is seeking to understand Mr. Kaiama’s version of the events.  
 
However, to give you some helpful context, ODC notes the following areas of initial concern, 
which you should review before drafting your response:   

1.) the duty to provide clients with meaningful consultation and communication regarding 
legal services and strategy (HPRC Rules 1.2, 1.4);  

2.) the duty to charge fees that are reasonable in manner and amount (HRPC Rule 1.5);  
3.) the duty to remain loyal to the client when compensated by another (HRPC Rule 1.8(f)); 

and  
4.) the duties regarding proper trust accounting (HRPC Rule 1.15, the Rules Governing Trust 

Accounts, and RSCH Rule 11).  
 
Please also review HRPC Rule 1.6(b)(4), which explains that client confidentiality is waived in this 
context, and RSCH Rule 2.10 which addresses your request to defer or abate this disciplinary 
investigation while Mr. Kaiama faces civil action/s. 
 
Second, you state that you have generalized Fifth Amendment concerns, but also state that you 
are not aware of what, if any, criminal charges could be brought. ODC is not aware of any criminal 
cases naming Mr. Kaiama as a defendant. A review of the civil filings that you reference indicate 
that the Mortgage Rescue Fraud Prevention Act specifically excludes attorneys from criminal 
liability. See HRS §§ 480E-12, 480E-10, and 480E-2 (together stating that criminal liability is 
limited to consultants, but attorneys are affirmatively excluded from the definition of consultant).  
 
Third, any documents referred to have either been previously provided (i.e. with the complaint) 
or should be readily available to Mr. Kaiama (i.e. his IOLTA statements).  
 
Therefore, in closing, ODC once again asks that you please provide a written response to the list 
of questions that were asked in the June 12, 2019 letter. We request that this response be 
provided to our office no later than the end of day on Friday, August 9, 2019. Delivery via email is 
acceptable.  
 
For ease of reference, the questions are reproduced here: 
 
 
 
 
                                                 
1 Please see RSCH Rule 2.7(a) and (b) 
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Copied, with minor revisions, from ODC’s 2nd letter to Respondent Dexter Kaiama, dated June 
12, 2019: 
 
For reference, at all times the terms “distressed property”, “distressed property owner”, and 
“distressed property consultant” refer to their definitions in HRS §§ 480-E2 and 480-E2(d).  
 
 

1. How many distressed property cases has Mr. Kaiama argued and/or made a special 
appearance in since 2014?  

a. Of those distressed property cases, how many involved the use of the “Sovereignty 
Argument” by Mr. Kaiama? 

b. Of those cases where Mr. Kaiama employed the “Sovereignty Argument,” how many 
times was the argument successful in obtaining relief on behalf of the distressed 
property owner? 

c. Did Mr. Kaiama inform clients/prospective clients of that success rate? If so, when 
and how? 
 

2. When Mr. Kaiama made special appearances in distressed property cases, whether pro 
bono or for a special appearance fee, please explain the following: 

a. How was Mr. Kaiama notified of the location and time of the hearing in which he 
was to appear? 

b. How did Mr. Kaiama obtain relevant pleadings in the matters in which he was to 
appear? 

c. How did Mr. Kaiama perform a conflict check prior to accepting 
representation/making the special appearance? 

d. How was his fee, if any, determined? How was his fee, or decision to appear pro 
bono, conveyed to the client? 

e. How did Mr. Kaiama identify, explain, and convey to his clients/prospective clients 
the scope of service/s to be provided?  

f. How did Mr. Kaiama prepare for each special appearance in a distressed property 
case? How did he determine his strategy for each case? 
 

3. Referring to Mr. Kaiama’s distressed property cases, you stated to ODC that “in a few cases” 
clients gave Mr. Kaiama money for his appearance.  

a. Which clients were represented pro bono? 
b. Which clients paid for his services?  
c. How much did each pay?  
d. How did each pay? 
e. Please provide proof of payment (e.g. deposit slips, copies of checks - front and back 

-, receipts, etc.) for each distressed property case in which payment was received 
f. Did Mr. Kaiama ever refuse a referral/special appearance in a distressed property 

case? If yes, when and how often did this occur?  
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4. Please provide copies of the following for each distressed property owner Mr. Kaiama 
represented or made a special appearance for since January 2014: 

a. Signed contracts, legal agreements, retainer agreements, or any other document 
describing the attorney-client relationship and the service/s Mr. Kaiama was to 
provide in the distressed property case 

b. Mr. Kaiama’s invoices to clients  
c. Mr. Kaiama’s client subsidiary ledgers for clients  

 
5. What is Mr. Kaiama’s relationship with Dr. Sai? With Ms. Dradi? When did Mr. Kaiama first 

meet them? 
a. How did Dr. Sai and Ms. Dradi refer distressed property cases/owners to Mr. 

Kaiama? 
b. From 2014 to present, how often did Mr. Kaiama communicate with Dr. Sai about 

distressed property cases? With Ms. Dradi? 
c. From 2014 to present, by which method/s does Mr. Kaiama communicate with Dr. 

Sai about distressed property cases? With Ms. Dradi? 
 

6. From January 2014 through January 2018 the balance of Mr. Kaiama’s Bank of Hawaii 
(“BOH”) IOLTA remained static, less minor interest transactions, at $22,909.65, with three 
exceptions.  

a. Does Mr. Kaiama have any other IOLTA or Client Trust Accounts? If so, please 
provide the financial institution/s and account number/s  

b. Why were these funds ($22,909.65) held in trust in Mr. Kaiama’s BOH IOLTA? 
c. To which client/s or individual/s do these funds belong? Please provide supporting 

documentation  
d. During this period, for each distressed property owner from whom Mr. Kaiama 

received a fee for making a special appearance in a distressed property case, why 
did he fail to deposit said fees in his BOH IOLTA, pursuant to HRS 480E-13(4)? 

e. On September 19, 2014, Check No. 106 was drawn on Mr. Kaiama’s BOH IOLTA in 
the amount of $12,000. Please provide an explanation and a copy of this check 
(front and back).  

f. On September 22, 2014, a deposit of $18,000 was made to Mr. Kaiama’s BOH IOLTA. 
What was the source of these funds? What was the purpose of the deposit? Please 
provide supporting documentation (i.e. deposit slip, check -front and back-, etc.) 

g. On October 1, 2014, Check No. 107 was drawn on Mr. Kaiama’s BOH IOLTA in the 
amount of $6,000. Please provide an explanation and a copy of this check (front and 
back).  
 

 
 
If you have other questions, please contact me prior to August 9, 2019, either by telephone at 808-
469-4040 or by email at josiah.k.sewell@dbhawaii.org 
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Sincerely,                                                                          

JOSIAH K. SEWELL                                     
DISCIPLINARY INVESTIGATOR 

JKS:email to SLaudig 7/17/19 
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Stephen Laudig, Attorney, HBN #8038  
1914 University Avenue #103 �  
Honolulu, HI 96822 �  
Phone: 808-232-1935 � Email: SteveLaudig@gmail.com � 

 1 
 2 
Monday, August 12, 2019 3 
 4 
State of Hawaii, Supreme Court 5 
Office of Disciplinary Counsel 6 
Mr. Josiah Sewell, Investigator 7 
201 Merchant Street, Suite 1600 8 
Honolulu, HI 96813 9 
 10 
Tel: 808-521-4951 11 
 12 
Via email only as an attachment 13 
 14 
Direct Number 808-469-4040 15 
Direct Email: josiah.k.sewell@dbhawaii.org 16 
 17 
RE: ODC 18-0339; ODC’s of 17 July 2019  18 
My file number: 54733 19 
 20 
Aloha Mr. Sewell: 21 
 22 
Thank you for the extension of time until 9 August to respond. I am tendering this letter on the 23 
12th rather than the 9th because while preparing it a some very serious issues of came to light 24 
requiring more consideration and thought. I believed it to better to take the additional time the 25 
weekend afforded to flesh out the arguments so that they can be addressed more fully. I apologize 26 
for any inconvenience this mild delay may have caused. 27 
 28 
This letter serves as our response to Items 6 (a)-(g) as they appear in the ODCʻs of 17 July. It is 29 
our understanding that the requests contained in the 17 July letter moot and/or supersede and/or 30 
replace all prior requests which may have been contained in the ODC letters of 24 January and 12 31 
June. If this perception is in error, please advise. 32 
 33 
Mr. Kaʻiamaʻs desires to cooperate to the extent both allowed by, and required by law. We 34 
reassert all possible defenses and arguments contained in mine of 19 July and waive nothing, 35 
either explicitly, or implicitly, and will be adding to them herein. 36 
 37 
The lack of formality in this process complicates setting up constitutional and statutory defenses 38 
that we believe we are entitled to even at this stage of the proceedings. We would not want 39 
‘cooperation’ at the informal stage to somehow be deemed waiver at a more formal stage.   40 
 41 
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The ODC received “a complaint” from a lawyer employed by the State of Hawai‘i doing work 42 
for the State of Hawai‘i who, apparently on his own authority, brought a civil action against Mr. 43 
Kaʻiamaʻ and using the power of the State of Hawai‘i perform searches and seizures of Mr. 44 
Kaʻiamaʻs property to obtain evidence which this State of Hawai‘i lawyer then gave to the ODC 45 
in support of his ‘complaint’ which involves the subject matter of the litigation.  46 
 47 
This State of Hawai‘i lawyer may have been looking for a litigative advantage. He is certainly not 48 
a neutral party nor were his actions in searching and seizing information done pursuant to a 49 
warrant. We are not yet fully aware of the facts surrounding the way and manner in which Mr. 50 
Kaʻiamaʻs property was searched and seized. Until we are here are serious Fourth and Fifth 51 
Amendment and analogous State of Hawai‘i constitutional protections that Mr. Kaʻiama is 52 
entitled to because even in disciplinary proceedings Constitutions apply. 53 
 54 
The ODC states that its “rules” require it to ”assume the facts to be true”.  That may be true, but 55 
there is no requirement allowing the ODC, which is also exercising state power, to assume the 56 
materials it was given by the State of Hawai‘i were seized lawfully by the State of Hawaii.  57 
 58 
Evers obtained documents and information but were they obtained lawfully? Based upon what we 59 
know at this moment we do not concede so.   60 
 61 
Mr. Kaʻiama is in an ODC-designed procedure and demands, a word I rarely use but must here, 62 
let’s say requires that he be given the opportunity to test the legality of the seizure of any of his 63 
records by the State of Hawai‘i acting through its lawyer Evers before answering questions based 64 
upon the “fruits” of what we are not yet convinced is not a poisoned tree. Stated with fewer 65 
negatives, we are not convinced of the lawfulness of the State’s search and seizure of Mr. 66 
Kaʻiamaʻs property by Mr. Evers and due process of law requires we be allowed to test the 67 
lawfulness of this search and seizure and also by what authority Mr. Evers is empowered to 68 
transfer this material to the ODC. 69 
 70 
There is the additional matter that the statutes the ODC is relying upon, both on its face and as 71 
applied is unconstitutional and, again, require the opportunity to test its constitutionality before 72 
having to answer up.  73 
 74 
That is only fair and reasonable. No one who agrees with the notion of “rule of law” could 75 
oppose us being allowed to test the law before being required to defend against the purported 76 
violation of it. 77 
 78 
Legislatures have no constitutional power to enact legislation regulating the practice of law. We 79 
acknowledge that the Hawai‘i Supreme Court, and only the Supreme Court, does have the 80 
constitutional authority to regulate the practice of law. Evers’s email of 1 March 2018 to “Bruce” 81 
references ‘only’ HRS 480E-15(1) and (3) and (4); HRS 480E(12) and (15) as the basis for his 82 
“complaint”.  So, if I understand this correctly the ODC is claiming alleged violations of a 83 
legislative enactment regulating the practice of law “somehow” gives it jurisdiction to pursue an 84 
investigation of how a lawyer practiced law as if the State of Hawaii Supreme Court had adopted 85 
these provisions as rules of conduct for lawyers. 86 
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 87 
Evers’ reference to 480E-15 and sub-parts to 480E-15 are mystifying. Perhaps the ODC can 88 
clarify what is meant because in this March 2018 email the referenced the violation of a statute 89 
was never enacted and does not exist. We think we know what was intended but prefer to not 90 
guess. In Evers’ November 2018 email to “Brad”, he did correctly reference 480E-13 and its sub-91 
parts as the statute “regulating” attorney conduct with respect to fees earned “under/pursuant” to 92 
480E.  93 
 94 
So, if I understand this correctly the ODC is claiming that allegation of violations of a legislative 95 
enactment regulating the practice of law “somehow” gives ODC jurisdiction to pursue an 96 
investigation of how a lawyer practiced law. That is a proposition which is not to be accepted 97 
without challenge.  98 
 99 
We require that we be provided the opportunity to determine  the constitutional authority of a 100 
judicial branch organ to investigate the violation of a legislative branch enactment which purports 101 
to regulate the practice of law and which also accounts for the proposition that only the Supreme 102 
Court is constitutionally authorized to regulate the practice of law. The Supreme Court hasn’t 103 
delegated this authority to the legislature that we are aware of. 104 
 105 
The fact that the ODC-a judicial department office-is investigating the alleged violation of 106 
statute, as if it were a Supreme Court Rule for attorney conduct, proves our point. The ODC is 107 
investigating an alleged statutory violation and it is a statute which we assert is unconstitutional. 108 
The Supreme Court could have, but hasn’t yet, exercised its authority to impose the provisions of 109 
the statutes upon lawyers.  110 
 111 
It is in Mr. Kaʻiamaʻs interests, the ODC’s interests, and judicial economy to reach an 112 
understanding about how to clarify these issues, prior to proceeding. It is to be kept in mind that 113 
shortly a state court proceeding will revive and these identical issues will be raised in the Circuit 114 
Court, so the State risks having two proceedings on identical issues being battled out in two 115 
different venues with possibly different outcomes.  116 
 117 
That is both very unsound from the point of view of judicial economy and very unfair to Mr. 118 
Kaʻiama to force him to fight a two-front war against the same entity. 119 
 120 
What does the ODC propose as the vehicles to test these issues? I am unaware of any instance in 121 
which the ODC has had to deal with constitutionality of statutes or the lawfulness of searches and 122 
seizures while at this stage of a proceedings. Is there institutional history that can guide us? 123 
 124 
We move the ODC to stay of the unconstitutional portion of the proceedings, those encompassed 125 
by Questions 1-5 until its authority to investigate statutory violations is made clear and the 126 
lawfulness of its possession of Mr. Kaʻiamaʻs materials that have been searched and seized is 127 
determined. 128 
 129 
Since we claim that the ODC lacks constitutional authority over the matters referred to in 130 
Questions 1-5 we object to answering. 131 
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 132 
There are a few points in those questions that, setting aside but not waiving, the constitutional 133 
defenses, will require clarification after the constitutional issues are resolved.  134 
 135 
The 12 June letter presents 6 numbered questions. Questions 1, 2, and 3 are what ODC labels 136 
“distressed property matter” with a reference in 1(a), (b), and (c) to something the ODC calls a 137 
“Sovereignty Argument” which we find a confused, confusing, and ultimately unhelpful label. It 138 
is also precisely the same label that Evers uses so we conclude that ODC means what Evers 139 
means but since Evers meaning isn’t clear we can’t answer without clarification. 140 
 141 
What is meant by “distressed property matter”?  142 
 143 
What is meant by “Sovereignty Argument”?  144 
 145 
We think we may know but decline to answer until we are certain of the question. In matters of 146 
law definitions are central so we are asking for some definition. 147 
 148 
This letter speaks directly only to Item #6.  We will cooperate as fully as we can while assertion 149 
protections we are entitled to. 150 
 151 
Question number 6, which is by far the simplest and most tractable, has taken longer than 152 
expected to answer. This information is tendered without any waiver as a show of cooperation. 153 
 154 
It was only last Thursday that the bank supplied us with the complete records we had asked for. It 155 
had previously provided a partial response that included the fronts, but not the backs of the 156 
checks the ODC, so we had to make a second request. 157 
 158 
The questions contained in items 6 (a)-(g), in our estimation, are appropriately narrow and 159 
specific and we can, and are, cooperating in what we understand to be an appropriately and 160 
narrowly targetted inquiry into how Mr. Kaʻiama ‘handled” the Bank of Hawaii IOLTA account. 161 
But so that we are clear our answers to the questions in Item 6 are believed accurate as of this 162 
date but since we do not have all the records, and in fairness that we don’t have all the records 163 
isn’t the ODC’s doing, nevertheless it is a fact that we have to deal with so we reserve the right to 164 
amend and/or supplement what follows to accord with what may result once these records are 165 
obtained or determined to be unobtainable. 166 
 167 
Accordingly, to the questions contained in items 6(a)-(g) we respond as follows: 168 
 169 
Item 6 states: “From January 2014 through January 2018 the balance of Mr. Kaiama’s Bank of 170 
Hawaii (“BOH”) IOLTA remained static, less minor interest transactions, at $22,909.65, with 171 
three exceptions.”   172 
 173 
Though this is not a question, Mr. Kaʻiama states that at no time during this period did he deposit 174 
any fees earned from his legal representation of clients for having argued HRCP Rule 12(b)(1) 175 
Motion to Dismiss for lack of subject matter jurisdiction and non-complying funds in the IOLTA 176 
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account. It is his position that he only accepted funds after the 12(b)(1) representation was 177 
completed and his representation over. 178 
 179 
In reserving all objections previously raised, including, but not limited to, the unconstitutional 180 
legislative enactments and the search and seizure issues, but specifically HRS Section 480E and 181 
specifically 480E-13, regulation of attorney conduct, Mr. Kaʻiama responds that said fees were 182 
paid after the full performance of legal services.   183 
 184 
Question 6(a) asks: “Does Mr. Kaiama have any other IOLTA or Client Trust Accounts? If so, 185 
please provide the financial institution/s and account number/s”  186 
 187 
The answer to 6(a) is “No”.  188 
 189 
Mr. Kaʻiama presently has no other IOLTA or Client Trust Accounts. The question is phrased in 190 
the present tense “does”, but to save ODC the trouble of asking a logical follow up question 191 
along the lines of “did he ever during this period”, Mr. Kaʻiama states that he had no other 192 
IOLTA or Client Trust Accounts between 1 January 2014 and 31 January 2018.  193 
 194 
Question 6(b) asks “Why were these funds ($22,909.65) held in trust in Mr. Kaiama’s BOH 195 
IOLTA?” Our answer is that the question contains a faulty, incomplete factual premise. The 196 
premise is that these funds ($22,909.65) were “held in trust”.  197 
 198 
Mr. Kaʻiama’s has, as a result of this matter, realized that he has been inattentive to, and 199 
misunderstanding of, one of the requirements of RSCH Rule 11(c)(1)(A)(i). He failed to realize 200 
the call of RSCH Rule 11(c)(1)(A)(i) which states: “No funds belonging to the attorney or law 201 
firm shall be deposited into a Trust Account except: (i) … (ii) Funds belonging in part to a client 202 
and in part presently or potentially to the attorney or law firm must be deposited therein but the 203 
portion belonging to the attorney or law firm shall be withdrawn when due unless the right of 204 
the attorney or law firm to receive it is disputed by the client, in which event the disputed portion 205 
shall not be withdrawn until the dispute is finally resolved.” I add the emphasis.  206 
 207 
Reserving all rights and objections available to him, Mr. Ka’iama responds as follows: [a][A]t 208 
this moment Mr. Kaʻiama states that he has inadvertently allowed funds due to him to remain in 209 
the trust account since, since 1 January 2014. In a continuing effort to cooperate, he is presently 210 
making efforts to locate the files and records that would enable him to state the facts with greater 211 
certainty and clarity.  212 
 213 
At this moment the passage of time and the loss of records impair him from comfortably 214 
answering. He believes that none of these funds are due a client as it was his practice to give the 215 
client all proceeds when they were due at the first opportunity. He knows of no instance where a 216 
client has either claimed, or suggested, that there were any funds due and owing the client in his 217 
possession. 218 
 219 
If asked, why the inordinate delay in withdrawing these funds Mr. Kaʻiama’s response is that it is 220 
to be kept in mind that these funds are not from one, or two or three cases, but from an array of 221 
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cases of most involving modest amounts which had added up without his noticing, or realizing. 222 
This was his inattention. In the course of his practice he moved offices and files were misplaced, 223 
client’s claims were resolved, and their portion of settlements were promptly tendered to them. 224 
He believes that all the amounts left the account are fees and expense reimbursement. 225 
 226 
Mr. Kaʻiama states that at no point in time has he had a client that he knows of who has not 227 
received the entire proceeds of their settlements.  228 
 229 
Question 6(c) asks: “To which client/s or individual/s do these funds belong? Please provide 230 
supporting documentation” By “these” we assume the ODC is referring to the “$22,905.65” The 231 
answer is “no client” or “individual” that Mr. Kaʻiama is aware of. In order to be absolutely 232 
certain, he would have to attempt to locate and contact many former clients, search for client files 233 
that may no longer be available and request an extended period of records from his IOLTA 234 
account.  If so required, Mr. Ka’iama would request an extended period of time to conduct and 235 
attempt to complete an such an exhaustive search.  Mr. Kaʻiama believes these are earned fees, 236 
though he concedes there exists a possibility that they may include reimbursed expenses. 237 
 238 
Question 6(d) asks “During this period, for each distressed property owner from whom Mr. 239 
Kaʻiama received a fee for making a special appearance in a distressed property case, why did he 240 
fail to deposit said fees in his BOH IOLTA, pursuant to HRS 480E-13(4)?”  241 
 242 
We repeat our previously stated objections to the constitutionality and we contend, this is an ill-243 
formed question.  244 
 245 
HRS [§480E-13]  states, in its pertinent parts, that  246 

Requirements for attorneys licensed in Hawaii.  An attorney licensed in 247 
the State engaged in the practice of law who performs or provides, or 248 
attempts to perform or provide, or who arranges for others to perform or 249 
provide, or who assists others to perform or provide, or who makes any 250 
solicitation, representation, or offer to perform or provide, any mortgage 251 
assistance relief service shall: … 252 
 253 
(4)  Keep and maintain all moneys received in deposit in the client trust 254 
account until such time as the attorney has fully performed each service 255 
the attorney contracted to perform or represented would be performed. [L 256 
2016, c 142, pt of §1] 257 

 258 
First, by “this period”, we understand the ODC to mean the “period beginning 1 January 2014 259 
and ending 31 January 2018”. It is our understanding that 480E-13(4) became effective on, or 260 
about, 29 June 2016. [6/30/2016- Act 142, 06/29/2016 (Gov. Msg. No. 1244).]  261 
 262 
Are we mistaken on this point? If so, please instruct us. 263 
 264 
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As the question states a false factual premise, as it could be read as meaning the false factual 265 
premise that HRS 480E-13(4) was in force prior to 29 June 2016. We decline to answer questions 266 
containing false factual premises.  267 
 268 
Now if the question were to be rephrased to change the meaning of “this period” to be from “29 269 
June 2016 through 31 January 2018” our objection would have been addressed and we could 270 
answer the question except for other objections.  271 
 272 
We have asked for a bill of particulars which is a request for particularity and specificity as these 273 
particulars and specifics which would enable Mr. Kaʻiama to understand precisely what the ODC 274 
is asking and also whether it is lawfully entitled to have to do.  275 
 276 
The ODC’s of 17 July, top of page 2, lists four (4) areas of concern which does assist us and we 277 
thank you, even if does not do so completely.  278 
 279 
It is vast improvement on the breathless ramblings and wild false accusations claimed by James 280 
Evers’s in his 1 March 2018 email to Bruce Kim which begins with the salutation “Bruce”. The 1 281 
March email charges Mr. Kaʻiama with “representing distressed property owners”. This is a false 282 
or, at best, misleading phrasing which I will analyze more later.  283 
 284 
Mr. Kaʻiama did in fact represent individuals who, for the sake of argument, we will concede, 285 
were “owners of distressed property” but, to the best of his recollection, he did not represent them 286 
in their capacity as “distressed property owners” nor did he represent their “distressed property 287 
ownership interests”. Nor did he intend to. This non-representation of these interests was made 288 
clear to the clients and is obvious in the context since 12(b)(1) motions do not speak to the 289 
underlying issue be it civil, or criminal. The causes of action is ‘irrelevant’, to the motions Mr. 290 
Kaʻiama argued. 291 
 292 
There is another problem and that the that ODC is asking Mr. Kaʻiama, in a sense, perform its 293 
investigation for it by asking one question that, we assume, refers to every client. That is 294 
objectionable. Let’s just say that Mr. Kaʻiama, argued 12(b)(1) in a hundred cases. The ODC’s 295 
question is a “compound” question consisting of 100 questions and we object. 296 
 297 
Mr. Kaʻiama did not perform any “foreclosure interests” or any “consumer interests.” Nor did he 298 
provide any MARS services. Nor was it his intent to and these limitations were explained to the 299 
clients who, universally, indicated comprehension and agreement.  300 
 301 
Stated another way is that Mr. Kaʻiama never proceeded with his limited 12(b)(1) representation 302 
if he perceived the client didn’t understand the limits, why would he? He only proceeded when he 303 
was satisfied that the client understood the limits. He had no reason to. It must also be kept in 304 
mind that no client, no opposing counsel, or judge ever appeared to not understand the limits of 305 
the representation and no client, opposing party, or judge ever objected to the limited appearance. 306 
 307 
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The ODC writes, at page 2 of its of 17 July, that it is “seeking to understand Mr. Kaiama’s 308 
version of events.” Mr. Kaiama doesn’t have “version” of events.  The events occurred as he 309 
describes them not as the fevered imagination of Mr. Evers imagines. 310 
 311 
A second objection to (d) relates to another false factual premise present in the question. That 312 
false premise is along the lines that making a limited appearance for purposes of arguing a 313 
12(b)(1) motion challenging jurisdiction is behavior regulated by HRS 480E-13(4). To Mr. 314 
Kaʻiama’s best recollection he, in every instance, consciously and consistently limited his legal 315 
representation to the issue of jurisdiction and provided no representation in any ‘mortgage’ ‘or 316 
distressed property issues” or “consumer” matter and that this limitation was explained to each 317 
client.  318 
 319 
Evers is the only person complaining. No judge ever did. That no judge objected, that no counsel 320 
for opposing party ever objected is reasonably understood as meaning there was “no ethical 321 
problem” or that a reasonable person would not conclude there was. Mr. Kaʻiama had no notice 322 
of any problem until Evers, for non-innocent reasons, claimed so. Evers’ motives and motivations 323 
warrant closer examination and will be raised when appropriate which would be after the 324 
constitutionality and search and seizure issues are settled. 325 
 326 
Thus, by definition, Mr. Kaʻiama’s has not provided any legal services related to any issue of the 327 
“property” or how it was “distressed” or how to have it cease being “distressed” or a “consumer’s 328 
rights”. If there is a former client making a claim that Mr. Kaʻiama provided what I’ll call for 329 
ease of reference “MARS” representation, we are unaware of it and contend that claim is 330 
mistaken. The open-ended sprawling nature of the question leads to traps that we find 331 
unacceptable. 332 
 333 
A third false factual premise in (d) is that Mr. Kaʻiama received a fee for “making a special 334 
appearance in a distressed property case”. The fees were for arguing a 12(b)(1) motion contesting 335 
jurisdiction, not for “making a special appearance in a distressed property case” or a “consumer” 336 
case or provide a “MARS” service.  337 
 338 
Any issues regarding the property, and whether it was or was not, distressed, were explicitly 339 
excluded from his representation, just as they had been in the case before Judge Nakamura that 340 
the Supreme Court commented upon. This limitation was explained in each instance to the client.  341 
 342 
How a client understood this would be an individualized fact determination which is not what 343 
question (d) calls for and which is why the form of (d) is objectionable. The case type 344 
(foreclosure, traffic ticket, and/or criminal) is purely incidental and not part of the legal 345 
representation. The 12(b)(1) challenge to jurisdiction “was” the representation. Mr. Kaʻiama had 346 
nothing to do with the “status of the property” or the “status of the mortgage” or the “status of the 347 
foreclosure”. That Evers implies the Fonotis may have question is probably due more to Evers’ 348 
or, at Evers’ instigation, his investigator’s malicious prompting. 349 
 350 
Mr. Kaʻiama was concerned, explicitly, and only concerned, with the jurisdictional issue. Mr. 351 
Kaʻiama represented the clients only in a challenge to the court’s authority to hear the case. No 352 
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argument was made as to the “property” or “whether it was or was not distressed” or “whether or 353 
how it could cease to be distressed” or how “MARS applied” or what the client, “as a consumer”, 354 
should or could do.  355 
 356 
He didn’t “lawyer” a distressed property case. He “lawyered” an objection to jurisdiction and 357 
when that objection was ruled on Mr. Kaʻiama, the clients, and the judges all, uniformly, 358 
understood that Mr. Kaʻiama’s responsibilities ended.  359 
 360 
No client, opposing party or judge ever objected. The only person who seems to not fathom this 361 
is James F. Evers and he is either doesn’t understand the international law issues or is feigning 362 
incomprehension in pursuit of his improperly-motivated crusade against those who do not share 363 
Evers’s opinion regarding the legal status of the Hawaiian Kingdom, in terms of international 364 
law. Mr. Kaʻiama’s position on this point has support in international law, Evers’s doesn’t. 365 
 366 
Mr. Kaʻiama did not ‘lawyer” any MARS services. There’s nothing in the MARS definitions that 367 
includes arguing 12(b)(1) motions to dismiss for lack of jurisdiction that I find. If I am missing 368 
something, please advise.  369 
 370 
As Mr. Kaʻiama took no actions that met the statutory definition, the statute doesn’t cover his 371 
actions and the fees are not MARS fees and not subject to MARS-style escrow.  372 
 373 
As previously raised, we reserve a defense here that the legislature does not have the power to 374 
regulate any such attorney behavior, that power is a judicial branch power, not a legislative 375 
branch power. 376 
 377 
Mr. Kaʻiama would argue that both Evers and the ODC are here attempting to enforce a statute of 378 
dubious constitutionality. Of course, the Supreme Court could of its own authority, as it has the 379 
constitutional authority to regulate the practice of law, regulate legal representation in MARS, 380 
consumer or distressed property cases, or special appearances or 12(b)(i) matters in foreclosure, 381 
MARS, or a consumer case setting, but it has not, to our knowledge. 382 
  383 
ODC is a creature of the Supreme Court seeking to enforce a legislative enactment which is 384 
unconstitutional in several respects and that issue will be dealt with at the appropriate time.  385 
 386 
If there is a specific allegation that Mr. Kaʻiama did perform a “MARS-defined” service, then 387 
Mr. Kaʻiama requests that the ODC ask that specific question rather than question (d) which is 388 
overbroad and unclear. 389 
 390 
Question (d) asks: “During this period, for each distressed property owner from whom Mr. 391 
Kaʻiama received a fee for making a special appearance in a distressed property case, why did he 392 
fail to deposit said fees in his BOH IOLTA, pursuant to HRS 480E-13(4)?” Mr. Kaʻiama’s 393 
answer would be that this too is a false factual premise in that HRS 480E-13(4) requires 394 
escrowing of fees paid for arguing 12(b)(1) motions. It is clearly inapplicable, if payment is made 395 
after, rather than before, the 12(b)(1) argument is made. So, HRS 480E-13(4) does not apply to 396 
12(b)(1) representation in two ways: first, legally; and, second, factually as Mr. Kaʻiama’s 397 
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recollection is he, in every instance, performed first, and received payment second. If, by chance 398 
he was paid immediately prior to the hearing at which he earned the fee then escrowing it would 399 
be a waste of time, his, and the banks. But he has no recollection of that occurring. If the ODC is 400 
aware of such an instance it should tell us so. 401 
 402 
It should also be kept in mind that this statute, in June 2016, was a “new” statute and even now it 403 
is a relatively new statute so perhaps understandings of it, particularly on what many might 404 
consider a relative fine legal point, can reasonably disagree. 405 
 406 
Third objection. Evers’s threat of criminal referral raises not just Fifth Amendment concerns, 407 
whether they are ‘general’ or ‘specific’ is irrelevant because the Fifth Amendment applies to any 408 
questioning by the State and the ODC is an organ of the State. [p. 2] That lawyers may be 409 
excluded from the statute regarding criminal prosecution doesn’t address what Evers is 410 
apparently arguing which is that Mr. Kaʻiama may have “accomplice” liability.  411 
 412 
I think it would be legal malpractice for me to advise Mr. Kaʻiama to answer questions simply 413 
because an ODC representative “thinks” he should because I only have a “generalized” Fifth 414 
Amendment concern [p. 2]. We may need to have the Supreme Court give us advise on this issue 415 
after it is sharpened with a more rifled question and briefed. 416 
 417 
Fourth objection. The vast and limitless scope of the question is objectionable as it asserts 418 
“things” happened “in all cases” which didn’t. This is not a “specific question calling for a 419 
specific answer.” It places too great a burden on Mr. Kaʻiama to “figure” out what the question 420 
is. The question states “d. During this period, for each distressed property owner from whom Mr. 421 
Kaiama received a fee for making a special appearance in a distressed property case, why did he 422 
fail to deposit said fees in his BOH IOLTA, pursuant to HRS 480E-13(4)?” It does not “raise 423 
particular questions with specificity” and is objectionable as to that form.  424 
 425 
I see great differences between cooperating “with a disciplinary investigation” [p. 1] and 426 
“performing” a disciplinary investigation in order to be able to answer  an ODC question.  427 
 428 
Questions 6(a)(b)(c)(e)(f) and (g) appear are specific, narrowly-focused, and allow, indeed, 429 
require a brief succinct answer. Question 6(d) is of a completely different nature. It is an “open-430 
ended” question calling for a sprawling narrative, a story-like answer, not a discrete answer. I am 431 
providing a copy of the 16 April 2019 complaint filed by James F. Evers on behalf of the State of 432 
Hawai‘i filed 6 weeks after the first proceeding was dismissed. One wonders why even though 433 
Ms. Dradi and D. Keanu Sai are referenced scores of times in the 16 April complaint they are not 434 
named. No “consumers” or “owners of distressed property” or “MARS” clients are named and 435 
only one date, the effective date of the statute is provided. One also wonders whether the statute 436 
even applies to litigation that was ongoing as of the date it became effective. The “Motion to 437 
Dismiss” filed by the Fonotis that Mr. Kaʻiama argued appears to have been filed on 21 April 438 
2016 before the effective date of the statue according to Ho’ohiki for the case. Document 16. 439 
 440 
[Attachment 01A, 190416, SOH v Kaiama Complaint. 441 
Attachment 01B, 190306 Dismissal Fonoti Dismissal Order] 442 
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 443 
Question 6(d) reads like a deposition question Evers would ask during that litigation. It is a “total 444 
in scope” question calling ‘for each’ as in “each and every”. It is a “discovery question” that 445 
evidences that the ODC has adopted Mr. Evers’s view voiced in his cozy sounding “Bruce”  and 446 
“Brad” emails of 1 March 2018 and 27 November 2018 respectively. It is “not a narrow and 447 
specific request for a discrete piece of information”. We contend it is objectionable and 448 
inappropriate to have the Supreme Court ODC even appear to be performing discovery on 449 
Evers’s behalf. 450 
 451 
The question is unspecific as it does not identify a single client, case, or date. In order to 452 
“answer” Mr. Kaʻiama would have to have “perfect recall” or spend vast amounts of time 453 
searching. That isn’t requiring “cooperation in an investigation” it is requiring “performing an 454 
investigation” and it endangers Mr. Kaʻiama by, in a sense, setting him up to fail.  455 
 456 
We object to the attempt to recruit Mr. Kaʻiama to perform an investigation of himself for the 457 
ODC. If the ODC has particular specific questions we shall answer them.  458 
 459 
Let’s assume that after the several dozens of hours Mr. Kaʻiama would spent identifying and 460 
locating and attempting to recall “each and every” “distressed property owner” or “consumer” or 461 
“MARS client” that he only argued a 12(b)(1) motion on behalf of and he ‘misses’ a case or two, 462 
will the ODC then claim he’s lying during the investigation because of an oversight.  463 
 464 
It is unfair to place this trick-bag before Mr. Kaʻiama and require him to step in. We object. 465 
  466 
We will answer specific questions such as those in 6(a)(b)(c)(e)(f) and (g) but we will not weigh 467 
anchor to “afishing go”, unless after our objections are heard  we are ordered to.  468 
 469 
James Evers at one time claimed more than 200 ‘victims’ yet only ever named the Fonotis and 470 
after that case ran aground, in his new filing he identifies precisely…. none.  471 
 472 
So, to sum up our objections to 6(d) we will answer specific questions about specifically 473 
identified matters but object to having to answer an open-ended “tell all” question as it is now 474 
framed unless required to do so. 475 
 476 
Now despite these objections and without waiving them and with an eye towards Rule 2.12A, 477 
Mr. Ka’iama states that it was his conscious uniform practice when being employed to argue 478 
12(b)(1) motions contending the Courts lacked of subject matter jurisdiction, to not accept any 479 
fees for such legal services, until after he had ‘’fully performed each service the attorney 480 
contracted to perform or represented would be performed” which was the arguing of the motion 481 
and nothing else.  482 
 483 
It was, and is, his understanding that escrowing payment for services already performed is not 484 
required. If this understanding is incorrect, then he would be both surprised and desirous of being 485 
shown authority for that proposition. So, the answer to question (d) is “no.” 486 
 487 
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Question 6(e) asks “On September 19, 2014, Check No. 106 was drawn on Mr. Kaiama’s BOH 488 
IOLTA in the amount of $12,000. Please provide an explanation and a copy of this check (front 489 
and back).” 490 
 491 
[Attachment 2. Checks 104, 05, 06, 07, 08, and 09, fronts and backs.  492 

104. Client Sam Sayavong, portion of settlement 493 
105. Attorney fees and costs portion of Sayavong 494 
106. Client Roy Vantrease portion of settlement 495 
107. Attorney fees and costs portion of Vantrease personal injury matter 496 
108. Client Jacob Quiling portion of settlement minus only costs, see #109. 497 
109. Mr. Kaʻiama reimbursement for costs in minor personal injury matter. No fees 498 

charged in light of modesty of the matter. 499 
 500 
Check No. 106, drawn on said account, was as payment of settlement proceeds to Client Rory 501 
Van Trease arising out of his bodily injury accident. 502 
[Attachment 2.] 503 
 504 
Question 6(f) asks: “On September 22, 2014, a deposit of $18,000 was made to Mr. Kaiama’s 505 
BOH IOLTA. What was the source of these funds? What was the purpose of the deposit? Please 506 
provide supporting documentation (i.e. deposit slip, check -front and back-, etc.)” 507 
 508 
[Attachment 3. 20140922 Van Trease Proceeds and Deposit] 509 
 510 
Deposit in the amount of $18,000.00 was paid by Insurance Carrier National State Insurance 511 
Company as settlement of Client Rory Van Trease’s bodily injury accident. 512 
 513 
Question 6(g) asks: “On October 1, 2014, Check No. 107 was drawn on Mr. Kaiama’s BOH 514 
IOLTA in the amount of $6,000. Please provide an explanation and a copy of this check (front 515 
and back).” 516 
 517 
Check No. 107 drawn on said IOLTA account, was as payment of attorney’s fees, and GET 518 
arising out of the bodily injury claim of Rory Van Trease.  519 
 520 
Here is a narrative explaining describing the checks: 521 
 522 
Attachment 3. 20140922 Vantrease proceeds check and deposit slip. 523 
Attachment 4. Quiling proceeds check and deposit slip. 524 
 525 
Future Attachment 5. Sayavong proceeds check and deposit slip. We requested documents back to 526 
January 2014. Sayavong’s proceeds check and deposit slip were not provided by the Bank. What’s 527 
the ODC’s pleasure on this? 528 
 529 
All checks deposited or withdrawn, as described in response are from settlements arising out of 530 
bodily injury claims. 531 
 532 
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This concludes our response to the matters in Question (6) and so that there is no uncertainty. If 533 
we have missed something it is not because we meant to. 534 
 535 
We are not “finally and firmly” refusing to either answer or cooperate.  536 
 537 
Mr. Kaʻiama has answered as much as he can within the confines of objections that we have 538 
made as clear as possible.  539 
 540 
If we have mis-stated any matter of fact, or law, it is inadvertent and if ODC points it out we are 541 
glad to take instruction.   542 
 543 
Sincerely, 544 
 545 

 546 
 547 

Stephen Laudig 548 
Attachments as noted in text: 549 
01A. 190416 SOH v Kaiama Complaint 550 
01B. 190306 Dismissal Order 551 
02. Checks 104, 05, 06, 07, 08, and 09, fronts and backs 552 
03. 20140922 Van Trease Proceeds and Deposit 553 
04. 20150518 Quililng Check and Deposit 554 
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Attorneys for Intervening Petitioner
State of Hawai'i Office of Consumer Protection

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

U.S. BANK TRUST, N.A., AS TRUSTEE FOR
LSFS MASTER PARTICIPATION TRUST.

)

)
)

)
)
)

)
)
)

)

)

)
)

)

)
)
)

ctvtl No. I 5- 1-03 7 t-43 JPC
(Foreclosure)

Plaintiff, ORDER GRANTNG IN PART AND
DENYING tN PART RESPONIDENT
DAVID KEANU SAI'S MOTION FOR
RECONSIDERATION PURSUANT TO
RULES 59 AND 60. FILED DECEMBER
31,20 18

VS

TALA RAYMOND FONiOTI; WILLADEAN
LEHUANANI GRACE; CAPITAL ONE
BANK (USA), N.A.; JOHN DOES l-50;
JANE DOES 1-50; DOE PARTT{ERSHIPS
1-50; DOE CORPORATIONS 1-50; DOE
ENTITIES l-50; AND DOE
GOVERNMENTAL LNITS 1 -50.

NON.HEARING MOTION

Judge: Honorable Jeffrey P. Crabtree

Defendants.

STATE OF HAWAII, BY ITS OFFICE OF
CONSUMER PROTECTION,

)

)

)

)
Interven ing Petitioner,)

VS

)
)

)

)

)

)
)

)

ROSE DRADI, DAVID KEANIU SAI,
ANID DEXTER KAIAMA,

Respondents

i do t'rereby certify trat this is a full' Fue' ans

correct copv oiiii" "iitiln 
on file in this office'



; _ :: -.i-i.\TING IN PART AND DENYING IN PART RESPONDENT

- - . .: J,_.r.\U SAI'S MOTION FOR RECONSIDERATION PURSUANT TO
RULES 59 ANp 60. FILED DECEMBER 31.2018

-='.:ng reviewed and fully considered Respondent David Keanu Sai's non-hearing Motion

.- - : 3.ec,:nsideration Pursuant to Rules 59 and 60, filed December 31, 2018 ("Motion"), and having

::.. ierved the opposition filed by the Office of Consumer Protection ("OCP") on January 2,2479, as

rrell as the reply brief filed by Respondent David Keanu Sai on January 7,2019, and upon

consideration ofthe record and files in the case, and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED thAt:

1. The Motion is Granted in Part and Denied in Part.

2. The Motion is denied insofar as it asks the Court to dismiss OCP's claims with

prejudice.

3. The Motion is granted in part to allow for the entry of a 'oFirst Amended Order

Granting Respondent David Keanu Sai's Motion To Dismiss, Filed November 5, 2018, And

Respondent Dexter Kaiama's Joinder, Filed November 19, 2A18, Without Prejudice," which

vacates and replaces the Court's 'oorder Granting Respondent David Keanu Sai's Motion To

Dismiss, Filed November 5, 20l8,And Respondent Dexter Kaiama's Joinder, Filed November I 9,

2018, Without Prejudice," entered December 19,2018.

DATED: Honolulu, Hawaii, t{rn r} *

W*,W
TFIE HONORABLE
JUDGE OF THE ABOVE- URT

[signature lines for appearing counsel app ear on the next page]
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JA\,IES F. EVERS #53A4
\{ELNA D. SANCHEZ #6613
State of Hawai'i
Office of Consumer Protection
235 South Beretania Street, Room 801

Honolulu, Hawai'i 96813-2419
Telephone: (808) 586-5980
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Attorneys for Intervening Petitioner
State of Hawai'i Office of Consumer Protection

N THE CIRCUIT COIJRT OF THE FIRST CIRCUIT

STATE OF HAWAII

U.S. BANK TRUST, N.A.. AS TRUSTEE FOR ) CIVIL NO. 1 5- I -03 7 t-03 JPC
(Foreclosure)LSF8 MASTER PARTICIPATION TRUST.

Plaintiff.

VS.

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)

)

FIRST AMENDED ORDER GRANTING
RESPONDENT DAVID KEANU SAI'S
MOTION TO DISMISS, FILED
NOVEMBER 5,201 8, AND
RESPONDENIT DEXTER KAIAMA' S

JONDER, FILED NOVEMBER 19,2A78,
WITHOUT PREJUDICE

TALA RAYMOI{D FOhIOTI; WILLADEAN
LEHUANANI GRACE; CAPITAL ONE
BANK (USA), N.A.; JOHN DOES 1-50;
JANE DOES 1-50; DOE PARTNERSHIPS
l-50; DOE CORPORATIONS l-50; DOE
ENTITIES l-50; AND DOE
GOVERNMENTAL LTNITS 1 -50.

HEARNG:
Date: Novemb er 28^ 20 I 8

Time: 2:00 p.rn.
Judge: Honorable Jeffrey P. Crabtree

Defendants.

STATE OF HAWAII. BY ITS OFFICE OF
CONSUMER PROTECTION.

)

)

)

)
Intervenin g Petitioner,)

vs.
)

)
)

)
)
)
)
)

ROSE DRADI, DAVID KEANU SAI,
AND DEXTER KAIAMA,

I do lrerebY certifY that this is a full, true, and

Respondents

corect coPY of tle original on file in this office
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FIRST AMENDED ORDER GRANTING RESPONDENT DAVID KEANU SAI'S
\IOTION TO DISMISS, FILED NOVEMBER 5, 2018, AND RESPONDENT DEXTER

KAIAMA'S JOINDER. FILED NOVEMBER 19. 2018. WITHOUT PREJUDICE

Respondent David Keanu's Sai Motion to Dismiss, filed November 5, 2018 ("Motion"),

and Respondent Dexter Kaiama's Joinder, filed November 19, 2018 ('Toinder"), came on for hearing

before the Honorable Jeffrey P. Crabtree on November28,2018 at 2:00 p.m. Stephen Laudig

appeared for Respondent David Keanu Sai, William F. Sink appeared for Respondent Dexter

Kaiama, who was also in attendance, and James F. Evers and Melina D. Sanchez appeared for

Intervening Petitioner State of Hawai'i Office of Consumer Protection ("OCP").

The Court having reviewed and considered the Motion and Joinder, and the memoranda filed

both in support of and in opposition thereto, and having reviewed the record and files herein, and

having heard and considered the arguments of counsel, and good cause appearing therefor,

TFIE COIIRT HEREBY FINDS that OCP's allegations, as expressed in its Motion to

Intervene and/or Motion for Order to Show Cause, were detailed and comprehensive. OCP's

allegations provided more specific and comprehensive allegations than are required by a complaint,

which is generally subject only to broad and general rules of "notice pleading." Therefore, upon

service of OCP's allegations, Respondents were actually informed, in detail, of the claims against

them. However, the Court agrees with Respondents that OCP's intervention, without a complaint or

other recognized pleading under the Hawaii Rules of Civil Procedure, was procedurally improper and

should not have been granted by this Court.

THE COURT HEREBY FURTHER FINDS no concrete prejudice to Respondents resulting

from OCP's intervention. There has been some delay (much of it due to the unsuccessful removal to

federal court), inconvenience, and cost, but the Court sees no actual loss of rights, loss of evidence,

or other substantial or irreparable damage or harm that impairs Respondents' ability to defend

themselves should OCP assert the same allegations in a complaint in the future.

2



THE COURT HEREBY FURTHER FINDS no evidence of improper motive by OCP, which

asserted consumer protection claims on behalf of arguably vulnerable consumers. At most, the Court

finds that OCP attempted to take a procedural short-cut while trying to move too far too fast. This

Court erred in not initially denying OCP's request to take the short-cut.

TI{E COURT HEREBY FURTFIER FINDS that OCP's Motion to Intervene andlor Motion

for Order to Show Cause alleged serious violations. OCP's allegations concem important issues of

consumer protection which are in the public interest. Respondents strenuously assert the allegations

are flawed or false. OCP disagrees. Consistent with the strong public policy in favor of deciding

cases on their merits, OCP's claims should be determined on their merits, not through a procedural

error which did not cause concrete prejudice.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED thAt:

l. The Motion and Joinder are Granted, without prejudice to OCP asserting its claims

against Respondents in the future.

2. This First Amended Order Granting Respondent David Keanu Sai's Motion To

Dismiss, Filed November 5, 20l8,And Respondent Dexter Kaiama's Joinder, Filed November 19,

20 I 8, Without Prejudice vacates and replaces the Court's prior "Order Granting Respondent David

Keanu Sai's Motion To Dismiss, Filed Novernber 5,2018, And Respondent Dexter Kaiama's

Joinder, Filed November 19, 2018, Without Prejudice," entered December 19,2018.

DATED: Honolulu, Hawaii, m*

wfr,w rfdfr
THE HONORABLE JEFFREY P

+ * ttllg
JUDGE OF THE ABOVE-ENTITLED COURT

[signature lines for appearing counsel appear on the next page]
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Stephen Laudig, Attorney, HBN #8038  
1914 University Avenue #103   
Honolulu, HI 96822   
Phone: 808-232-1935  Email: SteveLaudig@gmail.com  

 1 
 2 
Wednesday, August 28, 2019 3 
 4 
Supreme Court-Office of Disciplinary Counsel 5 
Ms. Rebecca M. Salwin 6 
Deputy Chief Disciplinary Counsel 7 
201 Merchant Street, Suite 1600 8 
Honolulu, HI 96813 9 
 10 
Tel: 808-521-4951 11 
 12 
Via email only as an attachment to: rebecca.m.salwin@dbhawaii.org 13 
 14 
RE: ODC 18-0339;  15 
ODC’s of 15 August 2019  16 
My file number: 54733 17 
 18 
Aloha Ms. Salwin: 19 
 20 
Thank you for the extension of time until 30 August to respond. I am asking for a few more days 21 
until Tuesday 3 September 2019 in which respond or seek a Protective Order.  22 
 23 
Since the ODC has not addressed any of our objections I don’t see how our answers can change.  24 
 25 
If the ODC were to engage the objections then perhaps progress could be made. We would like 26 
to proceed but if we raise objections and the objections are not responded to, then any 27 
progress is thwarted by ODC’s failure to counter the objections. I would suggest it is in ODC’s 28 
interest to engage the objections before we are compelled to seek the Supreme Court’s 29 
protection.  It seems unfair to my client to force him to do this rather than attempting to narrow 30 
the issues. 31 
 32 
I do need some clarification as to what is meant by a sentence in yours of the 15th that I don’t 33 
understand. In the second paragraph, you wrote: 34 
 35 
“If you are disputing the information sought, then please…” 36 
 37 
Could this be stated differently way? What is meant by the phrase “disputing the information” is 38 
not clear to me. What is meant by “information”? And what is meant by ‘dispute’?  39 
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 40 
If you meant to say: “If you are disputing having to provide the information sought, ….” Which I 41 
take to mean, do we object to having to answer certain questions, I would say that I hope our 42 
objections were clear. They were as clear as could make them given the questions asked and 43 
the time and circumstances allowed for response.  44 
 45 
We see three separate and conceptually distinct areas of this ODC inquiry: 1. My client’s arguing 46 
of 12(b)(1) motions; 2. The $22,909.65; and, 3. The checks numbered 104-109, inclusive. But do 47 
note, we contend the ODC was called in for something other than innocent purposes by the 48 
State of Hawai‘i acting in the person of Mr. Evers.  49 
 50 
In order for me to ask for a protective order I’d like to be able to inform the court as to what, is 51 
actually, in issue. We contend with regard to #1 the statute is unconstitutional on its face and as 52 
the State of Hawai‘i via its organs the Office of Consumer Protection and the Office of 53 
Disciplinary Counsel are seeking to apply it. We state that there was never any duty to place 54 
funds in escrow as the fees were all earned prior to being tendered to my client by his clients. 55 
The ODC has not stated a position as to whether the statute is constitutional either on its face 56 
or as it seeks to apply it. 57 
 58 
Does the ODC contend the statutes involved are facially constitutional and as the State of 59 
Hawai‘i is seeking to apply them? 60 
 61 
With regard to #2 due to the time period involved, we are working on and unable, yet, to 62 
provide answers, but do not object to providing answers. We need more time and more than 63 
just a few days. The period of time being asked about is several years ago and any records have 64 
been lost or at least are not readily available and my client will have to reconstruct.  65 
 66 
If it would satisfy the ODC we would agree to give it regular reports of our efforts and progress, 67 
but this is very disruptive and would note that no client has complained only a losing opposing 68 
counsel who has triggered this and not for innocent reasons. 69 
 70 
With regard to #3, I believe we have complied except for a transaction that is associated with 71 
the checks but that was outside the time period specified in the question. Is the ODC satisfied 72 
with our answers to #3, the checks identified in my 12 August response? 73 
 74 
I would note that the ODC has not engaged any of our constitutional objections, merely 75 
dismissed them without response and insisted that my client answer or be forced to move for a 76 
protective order. I suggest that the ODC has a duty, in the same sense that a prosecutor has a 77 
duty to determine, independently whether the statute is constitutional, both facially and as it is 78 
seeking to apply it. 79 
 80 
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If the ODC were to engage our evidentiary and constitutional objections perhaps they could 81 
resolved, or at least narrowed, without troubling the Court and at least there’d be a clearer 82 
factual record for the Court and we could represent to the court that the parties have 83 
attempted to narrow the issues. They will be narrowed either before the Supreme Court is 84 
involved or after. I’d prefer before. 85 
 86 
Until the constitutionality of the statute is judicially established it seems premature to 87 
investigate any allegations of a violation of it. We deny it applies and also deny intent to violate 88 
it if it does and state that my client had an intent to not provide any non-jurisdiction-related 89 
legal services.  90 
 91 
His only intent was to contest jurisdiction and he provided, as noted in the Motion to Dismiss I 92 
am providing, only representation on the issue of jurisdiction. I am also providing an unsigned 93 
but agreed to stipulation setting the motion for hearing on December 10, 2019 at 10:00 a.m. 94 
before Judge Ashford. 95 
 96 
These questions as to the statute’s constitutionality are as to its face and as applied. We are 97 
very troubled by and believe that the evidence will show that Mr. Evers is using the ODC as a 98 
cat’s paw as part of his selective prosecution of an attorney for making lack of jurisdiction 99 
arguments which Evers’, and those who control his work, object to on political or First 100 
Amendment grounds.   101 
 102 
We acknowledge our duties under the rules, but the rules are subordinate to constitutional 103 
protections my client is entitled to. Mr. Kaʻiama has answered as much as he can within the 104 
confines of objections that we have made as clear as possible.  105 
 106 
If we have mis-stated any matter of fact, or law, it is inadvertent and if ODC points it out we are 107 
glad to take instruction.   108 
 109 
If the ODC thinks a meeting to discuss these issues would be useful I am available. 110 
 111 
Sincerely, 112 
 113 

 114 
 115 

 116 
Stephen Laudig 117 
Attachments as noted in text: 118 
1. Motion to Dismiss  119 
2. Unsigned but agreed to stipulation setting the motion for hearing on December 10, 2019 at 120 

10:00 a.m. before Judge Ashford. 121 
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Rebecca Salwin

From: Rebecca Salwin
Sent: Wednesday, August 28, 2019 3:39 PM
To: Steve Laudig
Subject: RE: ODC 18-0339

Mr. Laudig, 
 
I have received the PDF of your letter, via email, dated August 28, 2019. In this email, I will seek to address all 
points that you have raised. 
 
First, I am amenable to your request that you have until Tuesday, September 3, 2019, to either respond to 
ODC’s investigator or seek a Protective Order. I will adjust that deadline accordingly. 
 
Second, as to your concerns about the procedures for resolving objections, and your concerns about the 
language that I used (i.e., “disputing the information sought” vs. “disputing having to provide the information 
sought”), I would again refer you Rule 12(c) of the Disciplinary Board Rules. I am using both the procedure and 
the language from that Rule. 
 
Third, you request to have a more substantive discussion of ODC’s scope of investigation and Mr. Kaiama’s 
objections, before you either file a motion or respond to ODC’s investigator. I would note that I have already 
conferred with prior counsel, William Sink, regarding both the scope of ODC’s investigation and Mr. Kaiama’s 
objections, in early July. I believe we made significant progress and reached an understanding about what Mr. 
Kaiama would and would not answer. Then, on July 10, 2019, ODC received your letter which re‐raised all 
objections, added new ones, and did not answer ODC’s questions.  
 
That said, I would be amenable to conferring with you and reiterating what I discussed with prior counsel. I 
hope we are able to reach a similar understanding. Would you be available to meet or discuss by phone 
tomorrow morning or Friday morning? I believe this would be more fruitful than an email exchange.  
 
If you have any questions regarding this email, please contact me. 
 
‐Rebecca 
 
 

 

Rebecca M. Salwin, Deputy Chief Disciplinary Counsel  
(808) 521‐4591 (main) | (808) 469‐4030 (direct) 
www.dbhawaii.org | rebecca.m.salwin@dbhawaii.org 

 
* * * * * CONFIDENTIALITY * * * * *  
This e‐mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an an operating unit of the Disciplinary 
Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the use of the named 
recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the 
contents of this e‐mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately. In this regard, if you have received 
this e‐mail message in error, please notify us by telephone immediately. Thank you. 
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From: Steve Laudig <stevelaudig@gmail.com>  
Sent: Wednesday, August 28, 2019 9:30 AM 
To: Rebecca Salwin <Rebecca.M.Salwin@dbhawaii.org> 
Subject: Re: ODC 18‐0339 
 

Please see attached. I look forward to your presentation today. 
 
On Tue, Aug 27, 2019 at 3:29 PM Rebecca Salwin <Rebecca.M.Salwin@dbhawaii.org> wrote: 

Aloha Mr. Laudig‐ 

  

I received a message that you were seeking my email address regarding this matter.  For future reference, 
you can search for any Hawai‘i attorney’s contact info at hsba.org 

  

‐Rebecca 

  

  

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.

 

 

Rebecca M. Salwin, Deputy Chief Disciplinary Counsel  

(808) 521‐4591 (main) | (808) 469‐4030 (direct) 

www.dbhawaii.org | rebecca.m.salwin@dbhawaii.org 

 

  

* * * * * CONFIDENTIALITY * * * * *  

This e‐mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an an operating unit of the 
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the use of the 
named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on 
the contents of this e‐mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately. In this regard, if you have 
received this e‐mail message in error, please notify us by telephone immediately. Thank you. 

  

 
 
‐‐  
Stephen Laudig 
1914 University Avenue, #103 
Honolulu, Hawaiian Islands, 96822 
Tel. 808-232-1935 
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From: Rebecca Salwin
To: Steve Laudig
Cc: Josiah Sewell
Subject: ODC 18-0339 - Please Respond by 9/27/19
Date: Thursday, September 5, 2019 4:02:07 PM

Mr. Laudig,
 
Thank you for meeting with us yesterday. I believe that this is where we left things:
 
You indicated that Mr. Kaiama has ceased taking on clients in the mortgage-relief arena. You
also indicated that he is working on gathering his accounting documents for ODC, and that you
would advise him to obtain records both from his IOLTA and GBA.
 
ODC indicated three broad categories of inquiry:  1) IOLTA and record-keeping; 2) sufficiently
consulting with clients; and 3) adherence to the HRS § 480E statutes. We agreed to hold off on
the third category for now, particularly due to his ongoing litigation. However, you agreed to
cooperate with the inquiries regarding IOLTA and client consulting.
 
We agreed that you would provide answers to ODC’s questions in those two areas to the
fullest extent possible; but to the extent you have objections, you would raise the objections
with specificity for any aspect of the question that is being objected to.
 
With that in mind, below are the questions ODC would seek an answer to.  Please provide
your answer by 9/27/2019 in an email or letter addressed to myself and cc’ing Disciplinary
Investigator Josiah Sewell. Please provide the IOLTA and GBA records. If there is any document
you cannot provide or question you cannot answer, please state that in your response and
explain why not.
 
Thank you
 
Questions Regarding Client Consults
1. How many distressed property cases has Mr. Kaiama argued and/or made a special
appearance in since 2014?

a. Of those distressed property cases, how many involved the use of the “Sovereignty
Argument” by Mr. Kaiama? How many succeeded in obtaining relief on behalf of the
distressed property owner?
b. Did Mr. Kaiama inform clients/prospective clients of that success rate? If not, did
Mr. Kaiama discuss the strengths and weaknesses of the case with clients in some
other way? Please explain how, when, and by what means.

 
2. When Mr. Kaiama made special appearances in distressed property cases, please explain
the following:



a. How was Mr. Kaiama notified of the location and time of the hearing in which he
was to appear?

b. How did Mr. Kaiama obtain relevant legal documents in the matters in which he was
to appear?

c. How did Mr. Kaiama perform a conflict check prior to accepting
representation/making the special appearance?

d. How was his fee, if any, determined? How was his fee, or decision to appear pro
bono, conveyed to the client? If there was a written fee agreement, please provide it.
If not, please state so.
e. How did Mr. Kaiama identify, explain, and convey to his clients/prospective clients

the scope of service/s to be provided?
f. How did Mr. Kaiama prepare for each special appearance in a distressed property

case? How did he determine his strategy for each case?
 
3. How did Mr. Kaiama prepare for his court appearances and otherwise become familiar with
the facts and legal issues in the distressed property cases?

a. Did Mr. Kaiama learn material information about the cases or otherwise prepare for
his court appearances by learning about the cases from Dr. Sai? From Ms. Dradi? If so,
please explain how this enabled him to better prepare for court. If not, please explain
any other methods that he used
b. From 2014 to present, how often did Mr. Kaiama communicate with Dr. Sai about

distressed property cases? With Ms. Dradi?
c. From 2014 to present, by which method/s does Mr. Kaiama communicate with Dr.

Sai about distressed property cases? With Ms. Dradi?
 
 
Questions Regarding IOLTA and Record-Keeping
4. Referring to Mr. Kaiama’s distressed property cases, you stated that some, but not all,
clients gave Mr. Kaiama money for his appearance.

a. Which clients were represented pro bono?
b. Which clients paid for his services?
c. How much did each pay?
d. How did each pay?
e. Please provide proof of payment (e.g. deposit slips, copies of checks - front and back

-, receipts, etc.) for each distressed property case in which payment was received
f. Did Mr. Kaiama ever refuse a referral/special appearance in a distressed property

case? If yes, when and how often did this occur?
 
5. Please provide copies of the following for each distressed property owner Mr. Kaiama
represented or made a special appearance for since January 2014:

a. Signed contracts, legal agreements, retainer agreements, or any other document



describing the attorney-client relationship and the service/s Mr. Kaiama was to provide
in the distressed property case
b. Mr. Kaiama’s invoices to clients
c. Mr. Kaiama’s client subsidiary ledgers for clients

 
6. From January 2014 through January 2018 the balance of Mr. Kaiama’s Bank of Hawaii
(“BOH”) IOLTA remained static, less minor interest transactions, at $22,909.65, with three
exceptions.

a. Does Mr. Kaiama have any other IOLTA or Client Trust Accounts? If so, please
provide the financial institution/s and account number/s

b. Why were these funds ($22,909.65) held in trust in Mr. Kaiama’s BOH IOLTA?
c. To which client/s or individual/s do these funds belong? Please provide supporting

documentation
d. During this period, for each distressed property owner from whom Mr. Kaiama
received a fee for making a special appearance in a distressed property case, did he
deposit said fees in his BOH IOLTA? If not, what did he do with the funds?
e. On September 19, 2014, Check No. 106 was drawn on Mr. Kaiama’s BOH IOLTA in
the amount of $12,000. Please provide an explanation and a copy of this check (front
and back).
f. On September 22, 2014, a deposit of $18,000 was made to Mr. Kaiama’s BOH IOLTA.
What was the source of these funds? What was the purpose of the deposit? Please
provide supporting documentation (i.e. deposit slip, check -front and back-, etc.)
g. On October 1, 2014, Check No. 107 was drawn on Mr. Kaiama’s BOH IOLTA in the
amount of $6,000. Please provide an explanation and a copy of this check (front and
back).

 
 
 
 
 

Rebecca M. Salwin, Deputy Chief Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4030 (direct)
www.dbhawaii.org | rebecca.m.salwin@dbhawaii.org

 
* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an an
operating unit of the Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The
information is intended only for the use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any
disclosure, copying, distribution or the taking of any action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED
and that the documents should be returned to this firm immediately. In this regard, if you have received this e-mail message in error,
please notify us by telephone immediately. Thank you.
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Stephen Laudig, Attorney, HBN #8038  
1914 University Avenue #103 �  
Honolulu, HI 96822 �  
Phone: 808-232-1935 � Email: SteveLaudig@gmail.com � 

 
 
Friday, September 27, 2019 
 
Supreme Court-Office of Disciplinary Counsel 
Ms. Rebecca M. Salwin 
Deputy Chief Disciplinary Counsel 
201 Merchant Street, Suite 1600 
Honolulu, HI 96813 
 
Tel: 808-521-4951 
 
Via email only as an attachment to: rebecca.m.salwin@dbhawaii.org 
 
RE: ODC 18-0339;  
ODC’s email of 05 September 2019  
My file number: 54733 
 
Aloha Ms. Salwin: 
 

1. Thank you for the extension of time until 27 September to respond.  
2. On 26 September I was informed, and must believe until it is established 

otherwise, that the State of Hawaiʻi Attorney General [SOHAG] has contacted, and is in the 
process of contacting, individuals that Mr. Kaʻiama may have represented in his 12(b)(1) 
limited appearances. The individual’s name appeared in a Witness and Exhibit list filing dated 
27 March 2018 in U.S. Bank Trust v. Fonoti, (that was James Evers’ failed interpleader against 
Kaʻiama). I am reluctant to identify the individual who was contacted, but I am not reluctant to 
identify the SOHAG employee, one William Albright, a “Special Agent”, Albright’s contact 
information is Investigations Division, 465 South King Street, B-2, Honolulu, HI  96813, Tel: 
(808) 587-4238; Cell (808) 780-3532. Albright appears to have contacted her and at least two 
other individuals whom we cannot be sure that Mr. Kaʻiama did not make a limited 12(b)(1) 
appearance on behalf of. Until we receive an authoritative and binding representation on 
behalf of the State of Hawaiʻi that there is not a criminal investigation of him going on we 
must, as a reasonable and necessary precaution, exert our constitutional rights which limits our 
ability to answer questions as the answers may end up as part of a criminal prosecution of Mr. 
Kaʻiama. This has been a concern of mine from the very beginning as I made clear and now it 
has arisen.  

3. The State of Hawaiʻi, acting through at least three of its organs: the Department 
of the Attorney General [SOHAG], the Office of Consumer Protection [SOHOCP], and the State 
of Hawaiʻi Supreme Courtʻs Office of Disciplinary Counsel [SOHODC] which represent two of 
the State of Hawaiʻiʻs three branches of government, the Executive Branch and the Judicial 
Branch, is now bringing its weight to bear against my client, an solitary individual, by 
investigating conduct that, for the most part was done in full public view in open court 
representation of clients, a long time ago. There was no objection from plaintiffs in those 
proceedings, from the Court or from the individuals that Mr. Kaʻiama’s had entered his limited 
appearance for purposes of arguing their pro se-filed motions to dismiss for lack of jurisdiction 
pursuant to 12(b)(1).  

4. Just to place his representation in context, the last 12(b)(1) argument Mr. 
Kaʻiama made in support of a pro se-filed motion to dismiss in a foreclosure case was in May 
2017 before Judge Crabtree. This is the same Judge Crabtree that dismissed SOHOCP’s James F. 
Evers’ action against all respondents including Mr. Kaʻiama. It was against this dismissal that 
Evers took steps to revive his complaint against Mr. Kaʻiama. He filed with the SOHODC about 
the same time as the interpleader was first filed. Then when the matter was dismissed Mr. Evers 
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took steps to revive his complaint with the SOHODC. On a least one occasion Evers represented 
to the Court that he had initiated a “criminal investigation”. 

5. The SOHODC designates the cases that Mr. Kaʻiama provided legal services in as 
“distressed property” cases and labels his presentation the “Sovereignty Argument”. We do not 
agree to these labels for a couple of reasons. They are not accurate and serve no useful 
purposes.  

6. Mr. Kaʻiama provided no legal services related to any “distressed property” 
issues. All the evidence establishes that he entered limited appearances for the sole purpose of 
contesting jurisdiction which had been raised by pro se motions filed by the persons he 
appeared on behalf who were defendants in foreclosure proceedings. For Mr. Kaʻiama, the 
legal issue was jurisdiction, not “distressed property”. So it is more accurate, and fairer, to label 
them “special appearance for the sole purpose of challenging jurisdiction cases” not “distressed 
property” cases. They were not so much “cases” as that term suggests a greater representation 
than what a special appearance for purposes of arguing a pro se-filed motion to dismiss for 
lack of subject matter jurisdiction is. What you label the “Sovereignty Argument”, isnʻt about 
sovereignty but rather, again about jurisdiction. The argument speaks for itself and needs no 
labelling. If it were to be given a name it would be “The jurisdictional argument”.  

7. In the interests of clarity in our response I am replicating the text of your 5 
September email in a table form with your text in the left hand column #2 and our response in 
the right hand column #3. I specifically incorporate all prior objections and see no need to 
repeat them here. I may however, so there is no uncertainty, restate them in the following table. 
We object to be compelled be a witness in these proceedings because of the ongoing criminal 
investigation that we have not been assured we are not a target of. We contend that the nature 
of all non-IOLTA questions put to Mr. Kaʻiama to be improper “fishing” questions unsupported 
by any reasonable factual basis provided by a reliable source. It appears that SOHODC has 
adopted, en toto, James F. Evers’s “theory” without any independent factual basis other than his 
unsupported bare allegations. A lawyer that lost a case is not, by himself, a reliable source 
against the party he lost to.  

8. We contend that due process of law requires SOHODC to have something more 
than bare, unsupported and unconfirmed allegations by a sore-loser lawyer before bringing the 
coercive power of the state against Mr. Kaʻiama. We do not contest its authority to examine 
IOLTA accounts. 

9. As a preliminary matter in order for us to better understand please provide what 
well-stated facts there are in the complaint which if assumed to be true, are sufficient to raise 
the potential for a finding of ethical misconduct by Mr. Kaʻiama. Aside from the IOLTA issue, it 
seems that Mr. Kaʻiama is being investigated for making a politically unpopular yet 
powerfully-supported in law and fact, argument. This investigation so far as it goes into 
anything other than Mr. Kaʻiama’s handling of his IOLTA account has no apparent basis other 
than James Evers’s malice-driven speculation. 
 
=== Beginning of replicated text 

1 2 3 
01 I believe that this is where we left 

things: 
 

02 You indicated that Mr. Kaiama 
has ceased taking on clients in 
the mortgage-relief arena. You 
also indicated that he is working 
on gathering his accounting 
documents for ODC, and that 
you would advise him to obtain 
records both from his IOLTA and 
GBA. 

We object for the reasons stated in paragraphs 5 and 6 
above. We donʻt understand what is meant by 
“mortgage-relief arena” and thus object to the use of the 
term. That being said, and assuming we understand 
what SOHODC intends by the phrase “mortgage-relief 
arena” we state that Mr. Kaʻiama did not take “on clients 
in the mortgage-relief arena” whatever that phrase 
means. He only “took on” special appearances in cases 
for purposes of arguing pro-se filed motions which 
raised the 12(b)(1) jurisdiction issue. I stated that he was 
no longer arguing pro se-prepared and filed 12(b)(1) 
motions in any litigation and hadn’t for quite some time. 
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He provided no “mortgage relief” services during the 
period being inquired of. 
 
Mr. Kaʻiama has contacted BOH his escrow account 
bank and requested all available records. We are 
informed the escrow account records only go back seven 
years. We were expecting more years, but since that isn’t 
possible we will now, in the next few days make a 
similar request for Mr. Kaʻiama’s GBA which is with the 
Hawai‘i State Employee’s Federal Credit Union. That 
account is a joint account with his wife thus is likely to 
require additional time to segregate out her separate 
items from whatever is provided by the FCU in response 
to our request. 
 
I am attaching copies of all emails to and from Mr. 
Kaʻiama and his bank BOH, regarding his requests for 
records. There is some duplication within the emails due 
to how emails are structured: 
BOH 01 Kaiama to and from of July 2, Aug 7, and Sep 17 
BOH 02 Kaiama to and from of July 2, Aug 7, Sep 17, 
Sep 18 @ 1007a, and Sep 18 at 422p 
BOH 03 Kaiama to and from BOH 03 of July 2, Aug 7, 
Sep 17, Sep 18 @ 1007a, and Sep 18 at 422p, and Sep 
19 
 
What we have obtained on the BOH escrow as of this 
date and which is in addition to those records provided 
as part of our August 12 response are as follows: 
BOH Kaiama Escrow 201211-201312 
BOH Kaiama Forse 20130207, 20,000, Forse proceeds 
from Ins 
BOH Kaiama Forse 20130219 Forse Fees 
BOH Kaiama Gabriel 20130812 Gabriel Proceeds to 
Gabriel 
BOH Kaiama Gabriel 20130813, 17,500, Gabriel 
proceeds to Gabriel and to Kaiama 
BOH Kaiama Gabriel 20130903 Gabriel Fees 
BOH Kaiama Quilong 20130813 Quilong Proceeds from 
Ins 
BOH Kaiama Quilong 20130813 Quilong Proceeds to 
Quilong 
BOH Kaiama Quilong 20130904 Quilong Fees, GET, and 
Exp 
 
We are informed and believe that these are all the BOH 
records that are available. As Mr. Kaʻiama has no 
personal recollection of any escrow matters he will have 
to search physical records to refresh his recollection. 
There maybe 30-50 shelf feet of records in his possession 
that will have to be gone through. He has begun the 
process and hopes, but cannot promise, to have reviewed 
all his paper records by mid-October. He will try. 
 

03 ODC indicated three broad 
categories of inquiry:  1) IOLTA 
and record-keeping; 2) 
sufficiently consulting with 
clients; and 3) adherence to the 
HRS § 480E statutes. We agreed 

This fairly and accurately describes the discussion and 
my understanding of what we could agree to then given 
our knowledge at the time and the State of Hawaiʻiʻs 
actions towards Mr. Kaʻiama at the time that we knew 
of. The situation, or at least our knowledge and 
understanding of it, has changed as described above in 
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to hold off on the third category 
for now, particularly due to his 
ongoing litigation. However, you 
agreed to cooperate with the 
inquiries regarding IOLTA and 
client consulting. 

that we are newly aware of a criminal investigation in 
which, because of kinds of individuals being sought out 
and interrogated by the SOHAG “special agent”, Mr. Mr. 
Kaʻiama cannot be sure he is not, or will not become, a 
target. And in light of this new understanding, the State 
of Hawaiʻi and the United States Constitutions allow us 
to change the level and extent of cooperation to protect 
our constitutional rights. 
 
If the State of Hawaiʻi creates new facts, we have the 
right to respond to them in a new way. The SOHODC 
might argue that it seems ʻunfairʻ to ʻchange the dealʻ 
but the SOHODC is a subset of the State of Hawaiʻi and 
thus its interests, as are ours, are affected by its deeds 
over which neither of us have any control, though I 
suspect SOHODC may have more influence. 
 
We understand this language “3) adherence to the HRS § 
480E statutes. We agreed to hold off on the third 
category for now, particularly due to his ongoing 
litigation. However, you agreed to cooperate with the 
inquiries regarding IOLTA and client consulting” to 
mean that questions using the language present in 480E 
or related to 480E or “MARS”-type matters are “on 
hold.”  
 
We were greatly surprised when, in the very first 
question, see Table line/row,7, is asked: “How many 
distressed property cases has Mr. Kaiama argued and/or 
made a special appearance in since 2014?” To us, 
“distressed property cases” is language directly 
implicating 480E or related to it or related to MARS. So it 
looks like to us there was an agreement to place these 
issue on hold which appears to be violated in the first 
question. Or are we misunderstanding something. We 
object see paragraphs 5 and 6 above. 
 
We take all questions using the phrase “distressed 
property to be relating to “adherence the HRS § 480E 
statutes and won’t be answering them because of the 
litigation and because of the newly-discovered criminal 
investigation which Mr. Kaʻiama can’t be sure he isn’t a 
target of. 
 

04 We agreed that you would 
provide answers to ODC’s 
questions in those two areas to 
the fullest extent possible; but to 
the extent you have objections, 
you would raise the objections 
with specificity for any aspect of 
the question that is being 
objected to. 

At that time it was our intent, based upon what we knew 
at that time, to do so. We will still do so, but I fear that 
the State of Hawaiʻiʻs criminal investigation shrinks the 
areas we can safely cooperate in. It is still our intent to 
fully assist in the trust account issues. 

05 With that in mind, below are the 
questions ODC would seek an 
answer to.  Please provide your 
answer by 9/27/2019 in an 
email or letter addressed to 
myself and cc’ing Disciplinary 
Investigator Josiah Sewell. Please 

This letter seeks to do so. 
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provide the IOLTA and GBA 
records. If there is any document 
you cannot provide or question 
you cannot answer, please state 
that in your response and 
explain why not. 

06 Questions Regarding Client 
Consults 

NA 

07 1. How many distressed property 
cases has Mr. Kaiama argued 
and/or made a special 
appearance in since 2014? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 above. 
We object to the form of the question specifically the 
phrase “distressed property cases” for the reasons stated 
above. If the question calls for an exact number Mr. 
Kaʻiama does not recall specifically “how many” legal 
proceedings he has made a 12(b)(1) argument in 
support of a pro se-filed motion to dismiss in a 
foreclosure, or any other type of, case.  
 

08 a. Of those distressed property 
cases, how many involved the 
use of the “Sovereignty 
Argument” by Mr. Kaiama? How 
many succeeded in obtaining 
relief on behalf of the distressed 
property owner? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 
We also object because we do not know what you mean 
by the “Sovereignty Argument”. The term “Sovereignty 
Argument” is a term that James F. Evers has used in oral, 
and in written argument, and always with pejorative 
intent and we objected to that use in the Fonoti and the 
newly-filed matter in which we are challenging the 
constitutionality of the statute as legislative over-reach.  
 
We contend that this phrasing “Sovereignty Argument” 
shows a fundamental misunderstanding of the 
undisputed legal and factual bases of the 12(b)(1) 
motion. Continuing to use the term is dismissive in a way 
that suggests, to us, a bias and something other than 
SOHODC neutrality or a scholarly objectivity towards 
the argument and the facts underpinning it. 
 
The argument speaks for itself. We are providing a 
transcript of what we think SOHODC means when it 
uses the term “Sovereignty Argument”.  
 
Transcript (June 15, 2012), Wells Fargo Bank, N.A., v. 
Kawasaki, Third Circuit Court, civil no. 111-1-107, p. 
13; Document name: Kaiama, Wells Fargo v Kawasaki, 
Transcript of Hearing on MTD, 20120615.pdf 
 
This transcript is being provided to provide evidence that 
Mr. Kaʻiama was consistent in all of his limited 
appearance representations in terms of the argument 
made and that a fair reading of the transcript could be 
that a judge denied the motion for reasons not based on 
its merits, but upon something other than proper 
considerations. 
 
We are also providing a copy of the transcript of a 
hearing on the Motion to Dismiss in State v. English and 
State v. Dudoit from 2015. The argument regarding 
jurisdiction is the same. See, Document: Kaiama, State v. 
English and Dudoit, Transcript of Motion to Dismiss, 
37063.pdf 
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We object to the second question as it assumes facts not 
in evidence that motions “succeed”. They are either 
granted or denied, wholly or in part. We object in that 
the issue was not a “distressed property owner” issue but 
a jurisdictional issue. Finally, we will not answer for 
constitutional reasons stated above until we are certain 
we are not a target of a criminal investigation by the 
State of Hawaiʻi. 
 

09 b. Did Mr. Kaiama inform 
clients/prospective clients of that 
success rate? If not, did Mr. 
Kaiama discuss the strengths and 
weaknesses of the case with 
clients in some other way? Please 
explain how, when, and by what 
means. 

We object to all three questions for the reasons stated in 
above Table line 08. We object to all three questions as 
they call for the contents of privileged communications. 
Since this investigation was triggered by the State of 
Hawaiʻi acting through one of its attorneys and not by a 
client, we do not understand how this client held 
privilege is waived. If this were a complaint by a specific 
client then we would understand that the privilege was 
effectively waived by the filing of the complaint.  
With regard to the second question, Mr. Kaʻiama objects 
because his representation was limited as described 
above and did not extend to any part of the “case” other 
than jurisdiction. 
 
We object because this question conflates the jurisdiction 
argument with MARS issues. As long as the SOHODC 
persists in this conflation and there is an ongoing 
criminal investigation that we are not sure we are not a, 
or the, target of, we assert our constitutional privilege to 
not answer. 
 

10 2. When Mr. Kaiama made 
special appearances in distressed 
property cases, please explain 
the following: 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 
We object to the form of the statement for the reasons 
stated in Table line 7 which characterizes the “cases” as 
“distressed property cases” when, in fact, Mr. Kaʻiama 
made special appearances on the issue of jurisdiction 
raised in the pro se-filed motions to dismiss for lack of 
jurisdiction. 
 

11 a. How was Mr. Kaiama notified 
of the location and time of the 
hearing in which he was to 
appear? 

Mr. Kaʻiama recollection is that this occurred only by 
telephone calls from the client or someone passing on a 
message for the purpose of providing the time and 
location of the hearing.  
 

12 b. How did Mr. Kaiama obtain 
relevant legal documents in the 
matters in which he was to 
appear? 

Objection to the form of the question. “Relevant” here is 
used as an adjective to modify the noun phrase “legal 
documents”. What we object to is “relevant” because we 
don’t understand what the “legal documents” are to be 
“relevant” to. An additional objection is what is meant by 
“legal documents”. What the ODC thinks is “relevant” 
and what Mr. Kaʻiama thinks is relevant may differ. 
What the ODC thinks are “legal documents” and what 
Mr. Kaʻiama thinks are “legal documents” may differ. 
Without clarification we cannot answer the question.  
We object for reasons stated in above Table line 08. 
 

13 c. How did Mr. Kaiama perform 
a conflict check prior to 

Mr. Kaʻiama knew who he had represented and he had 
never represented party that was a plaintiff in a 
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accepting 
representation/making the 
special appearance? 

foreclosure proceeding that he made a special 
appearance in. 
 

14 d. How was his fee, if any, 
determined? How was his fee, or 
decision to appear pro bono, 
conveyed to the client? If there 
was a written fee agreement, 
please provide it. If not, please 
state so. 

We fail to see the relevance to this question as it seems to 
simply be a general inquiry unsupported by any 
allegation of misconduct. 

15 e. How did Mr. Kaiama identify, 
explain, and convey to his 
clients/prospective clients the 
scope of service/s to be 
provided? 

Objection see line 9 above.  

16 f. How did Mr. Kaiama prepare 
for each special appearance in a 
distressed property case? How 
did he determine his strategy for 
each case? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 
We do not see the sense of such a question in this context 
where Mr. Kaʻiama presented argument in support of a 
pro se-prepared motion to dismiss for lack of 
jurisdiction. Without waving Mr. Kaʻiama remained 
familiar with the argument as it was presented in the 
Kawasaki and English and Dudoit cases described. 
Not a case a motion an issue 
 

17 3. How did Mr. Kaiama prepare 
for his court appearances and 
otherwise become familiar with 
the facts and legal issues in the 
distressed property cases? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. Mr. Kaʻiama did not provide 
representation on “distressed property” facts and legal 
issues. Not a case a motion an issue 
 

18 a. Did Mr. Kaiama learn material 
information about the cases or 
otherwise prepare for his court 
appearances by learning about 
the cases from Dr. Sai? From Ms. 
Dradi? If so, please explain how 
this enabled him to better 
prepare for court. If not, please 
explain any other methods that 
he used 

Objection to the first question, compound. 
 
“Learning about” is vague. Does it mean learning of the 
existence of the litigation or learning about the substance 
of the cases. 
 
We don’t understand what SOHODC means by the 
adjective “material”. Nor do we understand what is ODC 
means by the noun phrase “material information”. Nor 
do we understand what is meant by the phrase “learn 
material information about the cases or otherwise 
prepare for his court appearances by learning about the 
cases from Dr. Sai.” We object to the word “otherwise”. 
We do not understand the phrase “learning about”. 
Learning “what” about? 
 
What the ODC believes is “material” may be different 
from what Mr. Kaʻiama understands as “material”.  
 

19 b. From 2014 to present, how 
often did Mr. Kaiama 
communicate with Dr. Sai about 
distressed property cases? With 
Ms. Dradi? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. Mr. Kaʻiama did not provide 
representation on “distressed property” cases. 

20 c. From 2014 to present, by 
which method/s does Mr. 
Kaiama communicate with Dr. 
Sai about distressed property 
cases? With Ms. Dradi? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. Mr. Kaʻiama did not provide 
representation on “distressed property” cases. 
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21 Questions Regarding IOLTA and 
Record-Keeping 

 

22 4. Referring to Mr. Kaiama’s 
distressed property cases, you 
stated that some, but not all, 
clients gave Mr. Kaiama money 
for his appearance. 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 

23 a. Which clients were 
represented pro bono? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above.  Mr. Kaʻiama does not recall 
any specific clients.  
 

24 b. Which clients paid for his 
services? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. Mr. Kaʻiama does not recall. 
 

25 c. How much did each pay? We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. Mr. Kaʻiama does not recall.  
 

26 d. How did each pay? We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. Mr. Kaʻiama does not recall. 
Without waiving, the amounts varied between $0 and 
$300 some in check some in cash. Always on the day of 
the hearing. 
 

27 e. Please provide proof of 
payment (e.g. deposit slips, 
copies of checks - front and back 
-, receipts, etc.) for each 
distressed property case in which 
payment was received 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 
Without waving, Mr. Kaʻiama may, or may not, any 
longer have such records. We have contacted his bank 
and requested records which have not been provided yet. 
A request will be made to the bank in the next few days.  
We will forward a copy of the request when it is made. 
 

28 f. Did Mr. Kaiama ever refuse a 
referral/special appearance in a 
distressed property case? If yes, 
when and how often did this 
occur? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 
Yes, he declined “referral/special appearance” declined 
to make appearances. 
 

29 5. Please provide copies of the 
following for each distressed 
property owner Mr. Kaiama 
represented or made a special 
appearance for since January 
2014: 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 

30 a. Signed contracts, legal 
agreements, retainer agreements, 
or any other document 
describing the attorney-client 
relationship and the service/s 
Mr. Kaiama was to provide in the 
distressed property case 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. He recalls no written contracts. 

31 b. Mr. Kaiama’s invoices to 
clients 

Unreasonable to ask for five years of invoices to “clients” 
without being more specific. Recalls no invoices at this 
time.  
 

32 c. Mr. Kaiama’s client subsidiary 
ledgers for clients 

We don’t understand what you mean by “client 
subsidiary ledgers”. 
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33 6. From January 2014 through 
January 2018 the balance of Mr. 
Kaiama’s Bank of Hawaii 
(“BOH”) IOLTA remained static, 
less minor interest transactions, 
at $22,909.65, with three 
exceptions. 

Did you intend to re-ask these questions? They were 
answered to the extent possible in ours of 12 August. 
 
 
Please refer to our prior letters for the answers to these 
questions. There is one document from pre-January 
2014 that needs to be provided to complete the response 
to this series of questions. We have requested the bank to 
provide it and it said it would, but it has not yet. 
 

34 a. Does Mr. Kaiama have any 
other IOLTA or Client Trust 
Accounts? If so, please provide 
the financial institution/s and 
account number/s 

Answered in 12 August 2019 letter, line 185. 

35 b. Why were these funds 
($22,909.65) held in trust in Mr. 
Kaiama’s BOH IOLTA? 

Answered in 12 August 2019 letter, line 195 and 
following. 

36 c. To which client/s or 
individual/s do these funds 
belong? Please provide 
supporting documentation 

Answered to the extent possible 12 August 2019 letter, 
line 195 thru 238. We are still seeking bank records and 
reviewing what may be as many as 50 bank archive 
boxes worth of written records to locate information 
regarding the $22,909.65.  
 

37 d. During this period, for each 
distressed property owner from 
whom Mr. Kaiama received a fee 
for making a special appearance 
in a distressed property case, did 
he deposit said fees in his BOH 
IOLTA? If not, what did he do 
with the funds? 

We object. See paragraphs 5 and 6 above and table 
line/row 3 and 7 above. 
 
As I suggested at our conference Mr. Kaʻiama, when he 
was paid, was paid either in cash or via check on the day 
of the hearing so his representation began and ended 
before he was paid and thus his fees were earned before 
he was paid triggering no IOLTA responsibilities that he 
was, or is, aware of. We object to the second question as 
there is no basis for asking it in that no allegation has 
been made that Mr. Kaʻiama in anyway engaged in any 
misconduct with regard to the funds he earned and we 
contend that Mr. Mr. Kaʻiama has no duty to answer 
SOHODC questions unless there is a factual basis of 
some kind for asking the question. SOHODC has not 
presented any factual basis for any inquiry outside of the 
IOLTA questions. 
 

38 e. On September 19, 2014, 
Check No. 106 was drawn on 
Mr. Kaiama’s BOH IOLTA in the 
amount of $12,000. Please 
provide an explanation and a 
copy of this check (front and 
back). 

Answered to the extent possible 12 August 2019 letter, 
beginning line 488. 

39 f. On September 22, 2014, a 
deposit of $18,000 was made to 
Mr. Kaiama’s BOH IOLTA. What 
was the source of these funds? 
What was the purpose of the 
deposit? Please provide 
supporting documentation (i.e. 
deposit slip, check -front and 
back-, etc.) 

Answered to the extent possible 12 August 2019 letter, 
beginning line 505. 

40 g. On October 1, 2014, Check 
No. 107 was drawn on Mr. 

Answered to the extent possible 12 August 2019 letter, 
beginning line 514. 
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Kaiama’s BOH IOLTA in the 
amount of $6,000. Please provide 
an explanation and a copy of this 
check (front and back). 

 
 
We believe that the Trial court should be made aware that the SOHODC has an investigation 
involving the same subject matter as the litigation.  
 
We waive any confidentiality of the matter and seek SOHODC’s advice on how to proceed to 
inform the trial court.  
   
 
Sincerely, 
 

 
 

 
 
Stephen Laudig 
Accompanying Documents as noted in text:  
 

1. BOH 01 Kaiama to and from of July 2, Aug 7, and Sep 17.docx 
2. BOH 02 Kaiama to and from of July 2, Aug 7, Sep 17, Sep 18 @ 1007a, and Sep 18 at 

422p.docx 
3. BOH 03 Kaiama to and from BOH 03 of July 2, Aug 7, Sep 17, Sep 18 @ 1007a, and Sep 

18 at 422p, and Sep 19.docx 
4. BOH Kaiama Escrow 201211-201312.pdf 
5. BOH Kaiama Forse 20130207, 20,000, Forse proceeds from Ins.pdf 
6. BOH Kaiama Forse 20130219 Forse Fees.pdf 
7. BOH Kaiama Gabriel 20130812 Gabriel Proceeds to Gabriel.pdf 
8. BOH Kaiama Gabriel 20130813, 17,500, Gabriel proceeds to Gabriel and to Kaiama.pdf 
9. BOH Kaiama Gabriel 20130903 Gabriel Fees.pdf 
10. BOH Kaiama Quilong 20130813 Quilong Proceeds from Ins.pdf 
11. BOH Kaiama Quilong 20130813 Quilong Proceeds to Quilong.pdf 
12. BOH Kaiama Quilong 20130904 Quilong Fees, GET, and Exp.pdf 
13. Transcript (June 15, 2012), Wells Fargo Bank, N.A., v. Kawasaki, Third Circuit Court, 

civil no. 111-1-107, p. 13; Document name: Kaiama, Wells Fargo v Kawasaki, 
Transcript of Hearing on MTD, 20120615.pdf 

14. Document: Kaiama, State v. English and Dudoit, Transcript of Motion to Dismiss, 
37063.pdf 
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Stephen Laudig, Attorney, HBN #8038  
1914 University Avenue #103 �  
Honolulu, HI 96822 �  
Phone: 808-232-1935 � Email: SteveLaudig@gmail.com � 

 1 
 2 
Friday, November 8, 2019 3 
 4 
Supreme Court-Office of Disciplinary Counsel 5 
Ms. Rebecca M. Salwin 6 
Deputy Chief Disciplinary Counsel 7 
201 Merchant Street, Suite 1600 8 
Honolulu, HI 96813 9 
 10 
Tel: 808-521-4951 11 
 12 
Via email only as an attachment to: rebecca.m.salwin@dbhawaii.org 13 
 14 
CC to: Josiah.K.Sewell@dbhawaii.org 15 
 16 
 17 
RE: ODC 18-0339;  18 
Continuing followup and status along the lines of our 11 October 2019 letter. 19 
 20 
My file number: 54733 21 
 22 
Aloha Ms. Salwin: 23 
 24 
This is followup and status note on our attempts to locate, retrieve, and identify records that 25 
would assist in clarifying the status of the funds in the escrow account.  26 
 27 
Boilerplate in emails removed. 28 
 29 
  30 

Date.Time Email Text 
191014.1035 From: Karen R. Owan 

Sent: Monday, October 14, 2019 10:35 AM 
To: 'Dexter Kaiama' <cdexk@hotmail.com> 
Subject: RE: Request for HSFCU Bank Record 
 
Hello Mr. Kaiama, 
 
I also just left you a voice message on phone (808) 284-5675.  
 
I received an email this morning from our Records Department 
and they wished for me to verify that you want only the front 
and back copy of any check that was deposited to the account – 
not the different accounts that the original deposit was 
transferred into. 
 
                (ie)         Check deposited to Joint Savings.  Part of the 
deposit was then transferred into the Joint Checking.  
 
My response to them was that you wished to have copies of all 
checks.  Using the example above, since the deposit to the joint 
checking is a transfer and not a check then you will not need a 
copy of the transfer.  
 
If I may ask for your help to verify that it is only copies of checks 
that were deposited and not the subsequent transfers of that 
deposit into your other deposit accounts.  
 
Thank you! 
Karen R. Owan 
 

191016.1116 From: Karen R. Owan <KarenO@HSFCU.COM> 
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Date.Time Email Text 
Sent: Wednesday, October 16, 2019 11:16 AM 
To: Dexter Kaiama <cdexk@hotmail.com> 
Subject: RE: Request for HSFCU Bank Records 
 
Hello Mr. Kaiama, 
 
Just following up on the email I sent on 10/14/2019.  I also left 
a voice message on your home phone number (808) 263-3452. 
 
If I may ask for your help to verify the information you needed it 
would be most appreciated. 
 
Thank you! 
Karen Owan 
 

191016.1414 From: Dexter Kaiama <cdexk@hotmail.com> 
Sent: Wednesday, October 16, 2019 2:14 PM 
To: Karen R. Owan <KarenO@HSFCU.COM> 
Subject: Re: Request for HSFCU Bank Records 
 
Hi Ms. Owan, 
 
Just saw your email now.  My apologies for the delay. 
 
Please let me think about your question and get back to you 
tomorrow.  I am at the airport and getting on a flight to New 
York with transfer to North Carolina tomorrow morning. 
 
I will try to answer your question by tomorrow afternoon at the 
latest.  Thank you for your patience. 
 
Mahalo, 
Dexter K. Kaiama 
 

191016.1429 From: Karen R. Owan 
Sent: Wednesday, October 16, 2019 2:49 PM 
To: 'Dexter Kaiama' <cdexk@hotmail.com> 
Subject: RE: Request for HSFCU Bank Records 
 
Hello Mr. Kaiama, 
 
Appreciate the update. 
 
Look forward to hearing from you. 
 
Thank you!  
Karen Owan 
 

191022.1407 From: Karen R. Owan <KarenO@HSFCU.COM> 
Sent: Tuesday, October 22, 2019 2:07 PM 
To: Dexter Kaiama <cdexk@hotmail.com> 
Subject: RE: Request for HSFCU Bank Records  
 
Hello Mr. Kaiama, 
 
Hope things are going well.  
 
Just wished to follow up with you regarding your response to my 
question. 
 
I will be leaving on vacation from Tuesday, 10/29, and 
returning on Thursday, 11/07.   
 
Please contact (808) 792-4000 for assistance during my 
absence.  
 
Thank you. 
Karen Owan 
 

191028.0621 Dexter Kaiama 
  
Mon, Oct 28, 6:21 AM (8 days ago) 
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Date.Time Email Text 
  
to Karen 
Aloha Karen, 
 
In response to your initial inquiry: 
 
Hello Mr. Kaiama, 
 
I also just left you a voice message on phone (808) 284-5675.  
 
I received an email this morning from our Records Department 
and they wished for me to verify that you want only the front 
and back copy of any check that was deposited to the account – 
not the different accounts that the original deposit was 
transferred into. 
                (ie)         Check deposited to Joint Savings.  Part of the 
deposit was then transferred into the Joint Checking.  
 
My response to them was that you wished to have copies of all 
checks.  Using the example above, since the deposit to the joint 
checking is a transfer and not a check then you will not need a 
copy of the transfer.  
 
If I may ask for your help to verify that it is only copies of checks 
that were deposited and not the subsequent transfers of that 
deposit into your other deposit accounts.  
 
Thank you! 
 
Yes, only need copies of the front and back of checks deposited - 
do not need copy of the transfer(s). 
 
Thank you for your assistance and patience on this matter. 
 
Mahalo, 
 
Dexter K. Kaiama 
 

 31 
The physical search for documents was interrupted due to travel, court appearances, and filing 32 
deadlines in what I will designate as the “Mauna Kea Protectors Cases” which he is of counsel 33 
for 8 and as am I. These matters have a series of deadlines and trial dates beginning in mid-34 
November and stretch out through at least January and these will slow us both down more than 35 
a little bit. The schedule is, of course, subject to change. 36 
 37 
He is about 1/3rd done going through the bank archive boxes of closed files. 38 
 39 
In our efforts to track down the source of the funds in the trust account we are getting records 40 
from what I would call ‘collateral accounts’ under the theory that a recollection might be 41 
triggered by association upon viewing these records. However, these records include a joint 42 
account with his spouse so if these records they will have to be parsed for her privacy.  43 
 44 
The bank has provided around 100 pages of records some of which we are examining now 45 
should be able to produce in a week or so. 46 
 47 
 48 
Sincerely, 49 
 50 
 51 

 52 
 53 

 54 
 55 
Stephen Laudig 56 
Accompanying Documents none:  57 
 58 

  59 
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Thursday, 3 October, 2019 
 
Supreme Court-Office of Disciplinary Counsel 
Ms. Rebecca M. Salwin 
Deputy Chief Disciplinary Counsel 
201 Merchant Street, Suite 1600 
Honolulu, HI 96813 
 
Tel: 808-521-4951 
 
Via email only as an attachment to: rebecca.m.salwin@dbhawaii.org 
 
RE: ODC 18-0339;   My file number: 54733 
 
Aloha Ms. Salwin: 
 
Dexter has requested all banking records available. Here are the contents of the email 
confirming his 30 September meeting with the bank’s representation and his followup. I 
omitted the email  ‘boilerplate’ language. 
 

Wed, Oct 2, 5:06 PM (13 hours ago) 
"kareno@hsfcu.com" <kareno@hsfcu.com>  
to 
Aloha Ms. Owan, 
 
I wish to follow-up on my meeting with you on Monday (9/30) concerning my request for bank 
records on my: (1) law office business checking; (2) joint checking and (3) joint savings account with 
my wife Cathy Manu Kaiama.  I did show you my license and provide you with my email address at the 
time and asked for your business card so I could make a written request for bank records. 
 
First please confirm that bank records exists only back seven (7) years.  Once confirmed, please provide 
copies, front and back (to show endorsement of checks) of all checks deposited into my law office 
business checking account, the joint savings and the joint checking account with my wife from 2012 to 
the present. 
 
The request need not include the employment pay-roll checks for my wife if that helps reduce the 
search request for your office. 
 
Please let me know when the reseach is completed and the cost incurred and I will come in to make 
payment or make other arrangements with you to remit payment for the cost.  If I need to provide the 
account number (I did at our meeting) or any additional information to research and respond to my 
request, please let me know. 
 
Thank you kindly for your prompt assistance on this matter. 
 
Dexter Kaiama 
(808) 284-5675 

 
Kindly confirm receipt of this message. 
 
Sincerely, 
 
 

 
 

 
 
Stephen Laudig 
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Stephen Laudig, Attorney, HBN #8038  
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Friday, 11 October 2019 
 
Supreme Court-Office of Disciplinary Counsel 
Ms. Rebecca M. Salwin 
Deputy Chief Disciplinary Counsel 
201 Merchant Street, Suite 1600 
Honolulu, HI 96813 
 
Tel: 808-521-4951 
 
Via email only as an attachment to: rebecca.m.salwin@dbhawaii.org 
 
RE: ODC 18-0339;   My file number: 54733 
 
Aloha Ms. Salwin: 
 
Here are the contents of a response received by him on Wednesday, and by me yesterday, 
which indicates the extent of his request for records and that there may be some delay due to 
the bank in receiving the records but that the request is in process.  
 
On another matter, I am presenting at the National Lawyers Guild National Conference in 
Durham next week. Mr. Kai’ama be presenting along with myself on the “Legal Consequences 
of the US Occupation of Hawai‘I”. [https://law4thepeople.sched.com/]  
 
Afterwards I will be visiting my sister in Indianapolis for a week. I leave on 16 October and 
return 28 October.  
 
I will be mostly unavailable from 16-20 with convention business and offline for an 
undetermined number days beginning the 21st as my sister and I will be travelling by car 
through the Smokies from Durham to Indianapolis.  
 
So there may be some delay in responding to any messages. 
 

From: Karen R. Owan <KarenO@HSFCU.COM> 
Sent: Wednesday, October 9, 2019 5:19:55 PM 
To: Dexter Kaiama <cdexk@hotmail.com> 
Subject: RE: Request for HSFCU Bank Records 
 
Hello Mr. Kaiama, 
 
I apologize for my delayed response.  My work schedule has been irregular as I have had to take care of 
a medical issue. 
 
I confirmed that we do only have 7 years worth of records.  A requisition has been sent down today for 
copies of checks (front and back) deposited to the 3 accounts you have listed in your email to me.  
 
I will let you know when I receive these copies. 
 
Please let me know if you have any questions. 
 
Thank you. 
 
_________________________________ 
 
Karen Owan 
 
Senior Financial Services Specialist 
 
Hawaii State Federal Credit Union 
46-047 Kamehameha Hwy., #7 
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Kaneohe, HI  96744 
Direct Line: (808) 426-4403 
 
Fax Line:  (808) 247-5191 
 
Email:  kareno@hsfcu.com 
 
www.HawaiiStateFCU.com 
facebook.com/hawaiistatefcu 
 
 
NMLS# 459358 

 
The ‘boilerplate’ language in the Bank’s email was removed. 
 
Kindly confirm receipt of this message. 
 
Sincerely, 
 

 
 
 

 
 
Stephen Laudig 



















From: Steve Laudig
To: Rebecca Salwin; Dexter Kaiama
Cc: Josiah Sewell
Subject: Cover letter and Response, Email 1 of 5
Date: Wednesday, December 18, 2019 11:53:59 AM
Attachments: 00 191218.1 Laudig to ODC Response Cover letter.pdf

00 191218.2 Kaiama Response to Subpoena, 86667, submitted.pdf

Aloha please find the attached cover letter and response.

-- 
Stephen Laudig
1914 University Avenue, #103
Honolulu, Hawaiian Islands, 96822
Tel. 808-232-1935
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Stephen Laudig, Attorney, HBN #8038  
1914 University Avenue #103 �  
Honolulu, HI 96822 �  
Phone: 808-232-1935 � Email: SteveLaudig@gmail.com � 

 
 
Wednesday, December 18, 2019 at around 11:40 
 
Supreme Court-Office of Disciplinary Counsel 
TO: 
Ms. Rebecca M. Salwin 
Mr. Josiah K Sewell 
Deputy Chief Disciplinary Counsel 
201 Merchant Street, Suite 1600 
Honolulu, HI 96813 
 
Tel: 808-521-4951 
 
Via email only as an attachment to: rebecca.m.salwin@dbhawaii.org; 
Josiah.K.Sewell@dbhawaii.org 
 
RE: ODC 18-0339;   My file number: 54733 
 
Aloha Ms. Salwin and Mr. Sewell: 
 

1. Thank you for the additional time. Accompanying this letter is Mr. Ka'iama’s 
responses to the 30 questions and Attachments. It has been my experience that the State of 
Hawai'i's email system balks when faced with a certain number of attachments or attachments of 
a certain size. I will be emailing all documents as pdfs as attachments to emails. There is always 
the possibility that something may either go astray or be rejected. To make it easier to keep track 
I’ll number the emails in the subject line “1 of ” for all but the last one which will be “X of X” 
say 6 of 6. The order will be as follows: Cover letter, response, Attachments sent in numerical.  

2. I find it helpful for purposes of reference to have line numbering if paragraphs are 
not numbered, however not all readers share this feeling. If you’d prefer an unnumbered PDF 
version, I can accommodate that easily. 

3. This is a list of the attachments to the response: 
 

Attachment #1 OCP v Kaiama, Motion  
Attachment #2 OCP v Kaiama Opposition  
Attachment #3 Email from James F. Evers of 27 November 2018 at around 11:55 a.m. 
Attachment #4 Kmiec, Legal Issues Raised by Proposed Presidential Proclamation To 
Extend the Territorial Sea 
Attachment #5 Dr. Schabas Legal opinion on war crimes related to the United States 
occupation of the Hawaiian Kingdom since 17 January 1893 
Attachment #6 Permanent Court of Award Arbitration 
Attachment #7 Dr. Craven Continuity of the Hawaiian Kingdom 
Attachment #8 Dr. Sai United States Belligerent Occupation of the Hawaiian Kingdom 
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Attachment #9 Lenzerini Legal Opinion on International Human Rights Law and Self-
Determination of Peoples Related to the United States Occupation of the Hawaiian 
Kingdom since 17 January 1893 
Attachment #10 Dezayas Opinion 
Attachments #11: Copies of checks: Date/Client Name/ Amount, in five parts. 

150323 Tynanes $300.pdf 
150526 O'Kelly $300.pdf 
150526 Vaiaoga $300.pdf 
151117 Grigory $300.pdf 
170627 Loando $400.pdf 

 
Please acknowledge receipt once all are there. And should there be a question or problem please 
let me know as Mr. Ka'iama and I both would like to end this and are assisting as much as we can 
in light of the perils that we have reason to belief are out there. 
 
 
Sincerely, 
 
 

 
 

 
 
Stephen Laudig 
Accompanying Documents as stated: 
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RESPONSE TO SUBPOENA 1 

I. AN HRE 408 PROPOSAL TO RESOLVE THE MATTER OF FUNDS IN THE 2 
ESCROW ACCOUNT: 3 

 4 
This is in the nature of an HRE 408 offer of settlement with regard to the investigation into 5 
Mr. Ka'iama’s trust account. We want to negotiate a resolution without having what is said 6 
during the negotiations become evidence to be used against Mr. Ka'iama. 7 
 8 
For the record, we contend that the State of Hawai'i acting through James F. Evers’s 9 
accessing of Mr. Ka'iama’s trust account records was an abuse of process. It was an 10 
unlawful search and seizure, an abuse of office, an ultra vires act, and likely a civil rights 11 
violation. This extral legal act resulted in that information being obtained improperly 12 
which he, in turn, delivered to the Office of Disciplinary Council [ODC]. So in a very real 13 
sense the ODC is using tainted evidence and, were this a criminal proceeding, that 14 
evidence any any evidence discovered as a result of having it would be subject to a motion 15 
to supress.  16 
 17 
But setting aside any discussion of the lawfulness of the State of Hawai'i’s actions in 18 
obtaining Mr. Ka'iama’s bank records for purposes of this attempt at settlement, Mr. 19 
Ka'iama requests ODC’s assistance in identifying and locating the owners of the funds in 20 
his trust account. Mr. Ka'iama would rather work with ODC in the search for the owners 21 
than resist this inquiry into the account. It is a better expenditure of resources to have 22 
ODC and Mr. Ka'iama work jointly to identify the owners than to litigate it as is being done 23 
now. The ODC’s interest is determining whose funds they are and that is what he wishes 24 
also. Mr. Ka'iama has exhausted his memory and is currently unable to recall or determine 25 
whose funds they are.  26 
 27 
That the funds have remained in the account is should be viewed in the most charitable 28 
light as evidencing his honesty towards those funds even if it may allow for other 29 
inferences.  30 
 31 
If he were dishonest, the funds would have been gone long ago. 32 
 33 
Mr. Ka'iama has reviewed many records in his possession or available to him in the hopes 34 
that it might shine light on the issue of the owners of the funds. He has not reviewed all of 35 
them, but what he has reviewed has not refreshed his recollection. If we can reach an 36 
agreement to cease litigating over this Mr. Ka'iama would cooperate with the person ODC 37 
might task with identifying and locating the owners.  38 
 39 
I have studied Rule 2 looking for a vehicle to accomplish this joint goal of accomplishing 40 
this.  Would an audit, as identified in 2.24 be such a vehicle? The auditor’s specific 41 
assignment being to identify and the owners? Mr. Ka'iama wants to bring this issue an end. 42 
He recognizes it as his doing but needs assistance that ODC seems to be in a position to 43 
provide. The same time and effort that is being devoted to protecting his legal rights could 44 
be devoted to solving this self-made problem.  45 
 46 
Costs are a concern and the goal of any auditor should be to identify the owners with the 47 
least expense possible. We do not want to litigate the funds issue but the ODC keeps trying 48 
to link what is not linked. Mr. Ka'iama’s “limited representation for purposes of 49 
challenging jurisdiction” is not linked, in any factual way, to the funds that have been in 50 
the account for so long. We are confident that any audit will establish what we have said 51 
consistently which is that no payments for his “limited representation for purposes of 52 
challenging jurisdiction” were ever deposited in the escrow account. 53 
 54 
Mr. Ka'iama has limited resources. Auditors can be very expensive unless instructed and 55 
monitored. The narrow purpose of the audit would to be find the owners or find the source 56 
of the money. 57 
 58 
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If ODC and Mr. Ka'iama settle this issue all that would remain are the unconnected, 59 
relatively narrow, and purely legal issues related whether fees tendered to him after being 60 
earned for his “limited representation for purposes of challenging jurisdiction” are 61 
required to be escrowed; and, whether Mr. Ka'iama’s “limited representation for purposes 62 
of challenging jurisdiction” is subject to legislative regulation. These matters are pending 63 
before Judge Ashcroft. We have moved to dismiss, the State of Hawai'i has opposed and we 64 
will be filling our reply shortly. Attachment 1: OCP v Kaiama, Motion; Attachment 2 65 
Opposition to Motion. 66 
 67 
Surely there’s a way to resolve both matters based upon what I’ve suggested above. 68 
 69 
They need to be separated and dealt with individually. And this proposal to settle, I hope, 70 
will begin that process. 71 
 72 
I invite a response. 73 
 74 
 75 

II. GENERAL RESPONSE AND STATEMENT OF OBJECTIONS to ITEMS 1-30 76 
CONTAINED IN THE ATTACHMENT TO THE SUBPOENA DUCES TECUM: 77 

 78 
Mr. Ka'iama objects to how this “investigation” is being carried out. The ODC has not 79 
specifically identified what Mr. Ka'iama is suspected of having done and how that conduct 80 
violates any specific provision of the rules. The investigation is a general wide-ranging 81 
“investigation” into nearly aspects of his practice. Until the ODC specifies precisely what it 82 
suspects him of or intends to charge him with, Mr. Ka'iama is left in the dark in his attempt 83 
to cooperation since he doesn’t know what precisely what is suspected. Despite this Mr. 84 
Ka'iama is cooperating to the extent he can while trying to preserve his rights.  85 
 86 
Mr. Ka'iama restates all objections raised in all prior communications with the ODC. He 87 
continues to object to the conflation of what are two, factually and legally, distinct and 88 
separate matters. Mr. Ka'iama, admits that in a number of civil cases over longer than five-89 
year period being inquired of he provided “limited representation for purposes of 90 
challenging jurisdiction”. What he did could also be described as making “special 91 
appearances for the purpose of contesting jurisdiction”.   92 
 93 
Mr. Ka'iama performed his special appearances made for the purpose of contesting 94 
jurisdiction contemporaneously with payment for them. By “contemporaneously” Mr. 95 
Ka'iama means within a few or several minutes of being paid. The compensation was 96 
almost always paid after the motion had been argued though it is not impossible that on an 97 
occasion or two the client tendered payment to Mr. Ka'iama immediately before the 98 
hearing and argument.  99 
 100 
We contend that, thus, no duty to deposit unearned compensation was ever triggered 101 
because there was none and no purpose would be served by depositing because it had 102 
already been earned.  103 
 104 
Although the ODC has never specifically identified what disciplinary offense it thinks Mr. 105 
Ka'iama may have committed, it appears, based upon what it has done, to share James F. 106 
Evers’s speculations contained in his 27 November 2018 email. Those speculations are 107 
premised on a number of false factual conclusions that which suppose that Mr. Ka'iama 108 
performed “mortgage relief services” [Attachment 3. James F. Evers email of 27 November 109 
2018]. 110 
 111 
One main concern is that Mr. Ka'iama has reasons to believe Evers has instigated more 112 
than one criminal investigation alleging Mr. Ka'iama’s involvement in criminal activities 113 
based upon Evers’ manufactured false narrative.  114 
  115 
We have some reason to believe that at least one, and perhaps, two of the criminal 116 
investigations involving Mr. Ka'iama, Evers had instigated against have terminated with no 117 
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action. Evers’s malice, bias and desire to do harm know no bounds. Mr. Ka'iama can 118 
reasonably assume that Evers, using his office as a state official is persisting in his attempts 119 
to have criminal charges brought against Mr. Ka'iama. That being said Mr. Ka'iama must 120 
assert his constitutional rights until it becomes clear that the promised confidentiality of 121 
ODC’s proceedings are confirmed by written assurances that what Mr. Ka'iama provides to 122 
ODC is not, as we fear might, or could be, based upon the rather chummy tone of Evers’s 123 
27 November 2018 email, be being given to Evers or another state agency.  124 
 125 
This fear explains why we have been resistant.  126 

Mr. Ka'iama’s representation did not include any “mortgage relief services”. The Hawaiʻi 127 
Supreme Court’s understanding of his argument is the correct one.  128 
 129 
It wrote, in its Censure, that:  130 

 131 
We also emphasize Respondent Kaiama faces discipline for the 132 
allegations made in the Notice of Protest, not for his arguments in 133 
the underlying litigation that the court lacked jurisdiction because 134 
of the continued existence of the Kingdom of Hawai`i, an argument 135 
which, if successful, could achieve an articulable objective for his 136 
client, i.e., dismissal of the litigation. 137 

Among the other things that Mr. Ka'iama relied upon is a ruling made 22 August 2012, by 138 
Judge Ibarra. He ruled the that Mr. Ka'iama’s special appearance for purposes of contesting 139 
subject matter jurisdiction was appropriate. This is the entry.  140 
 141 

“KAIAMA--JUDGE IBARRA HAS RULED THAT SPECIAL APPEARANCE FOR PURPOSES 142 
OF CONTESTING SUBJECT MATTER JURISDICTION HAS BEEN FOUND TO BE 143 
APPROPRIATE;”  144 
 145 
Source: BONY Mellon v. Sapla, et al, 3CC1210000344, entry of that date. 146 

 147 
Mr. Ka'iama recalls a few instances where opposing counsel objected, in court, to his 148 
making a special appearance for purposes of contesting jurisdiction, but that no judge ever 149 
granted the objection.    150 
 151 
In our prior communications Mr. Ka'iama has answered specific questions about specific 152 
clients. We incorporate those responses here. 153 
 154 
He has reviewed paper records, previously described, in his possession. As a result of that 155 
review of the paper records he has identified some additional clients. 156 
 157 
 158 
 159 

III. THE SUBPOENA OF 13 NOVEMBER 2019 160 
 161 
On 13 November 2019, a signed, but unsealed, document labelled “Confidential Subpoena 162 
and Subpoena Duces Tecum” was issued ordering Mr. Ka'iama’s appearance at 10:00 a.m. 163 
on 18 December 2019. It commands that Mr. Ka'iama “bring and produce at the time and 164 
place aforesaid, the following which [he has] in [his] custody or power.”  165 
 166 
We understand the term “custody” to mean “something in our possession”.  However, the 167 
term “power” presents a possible problem of interpretation and dispute between us.  168 
 169 
We understand that something “in his power” is something of his that is not currently in 170 
his custody or possession, but that is in another’s custody that he, Mr. Ka'iama, has the 171 
“power” to take, or resume, custody of. We will use that meaning. If our understanding of 172 
the term “power” differs from ODC’s please advise so that if there is a disagreement over 173 
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what ODC thinks Mr. Ka'iama should have produced this morning it can be sorted out. 174 
 175 
Attachment A to the subpoena has 30 numbered items. Some are in a form that could be 176 
characterized as “commands” such as #1 which reads:  177 
 178 

1. Since January 1, 2014, name each client for whom have you made a Special 179 
Appearance as an advocate. 180 
 181 

Mr. Ka'iama understands this to be a ‘command’ that he name each [and every] client etc. 182 
 183 
Others are in the form of a question, such as #2:  184 

2. Since January 1, 2014, in how many of your Special Appearances did you present 185 
the Jurisdictional Argument?  186 
 187 

This calls for a response that includes a number. 188 
 189 
Still others sound like a “motion to produce”, such as #4:  190 
 191 

4. Since January 1, 2014, for each motion based on your Jurisdictional Argument 192 
that was granted, provide the court order, court record or court minutes showing 193 
that it was granted.  194 

 195 
We understand “provide” to be, if Mr. Ka'iama possesses, or has it in his power, to bring, 196 
or deliver, a document.  197 
 198 
Our understanding is that we are only required to produce what we have in our “custody 199 
or power”. If it is in our power and its production is not objectionable, it is being provided.  200 
 201 
We originally did not have “custody” of certain bank records which could contain the 202 
information requested or meet the description of a document requested or assist Mr. 203 
Ka'iama in his attempts to refresh his recollection in order to cooperate. It was in our 204 
“power” to obtain them and we did for the period inquired of.  205 
 206 
Mr. Ka'iama has cooperated previously by providing these records, at no small cost of time 207 
and expense to himself. This was done despite our objections to answering questions that 208 
came into existence as fruits of an Evers’ unlawful search and was done without waving 209 
any objection on that or any other basis. 210 
 211 
Likewise, today we are providing some records Mr. Ka'iama possesses or had the power to 212 
obtain. 213 
 214 
For example, Mr. Ka'iama has searched records in his custody for any “court order, court 215 
record or court minutes showing that it was granted” and has located none. We do not 216 
understand ourselves to be under any affirmative duty to go to a court, and obtain 217 
something, such as an “order, record or minutes”. So he didn’t. Compelling such a 218 
servitude would entail great time and expense and we see no relevance as we don’t claim 219 
any such motion was granted. 220 
  221 
Thus, we believe ourselves to be in compliance with ¶6 of the subpoena which states “FOR 222 
FAILURE TO APPEAR AND TESTIFY OR PRODUCE as herein required, you will be deemed 223 
to be in contempt of the Supreme Court of Hawaiʻi’.”  224 
 225 
We read this paragraph to give us the option to:  226 

1. “appear and testify”; or,  227 
2. “produce”.  228 
 229 

 “Produce” would include “object” or respond, or both. 230 
 231 
We opt to “produce” and will not be personally present which we read as permitted by this 232 
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portion of the 13 November 2019 letter which accompanied the subpoena: “In lieu of 233 
appearing personally, you may deliver the requested documents and signed, written 234 
answers to the list of questions that are attached to the subpoena as Attachment A. Each 235 
question must be answered separately and fully in writing under oath, unless it is objected 236 
to, in which event you must state the reasons for the objection and must answer to the 237 
extent the question is not objectionable.”  238 
 239 
If the ODC finds this approach objectionable, let me explain the circumstances in play this 240 
week. Mr. Ka'iama and I are co-counsel representing 8 of the 38 Mauna Kea Defenders. 241 
The cases of the 38 defendants have, over our objections, been “consolidated for trial” into 242 
8 trials. Our 8 clients are sprinkled among 5 of the “consolidated for trial” cases. The 8 243 
consolidated trials are all set for 20 December 2019.  244 
 245 
So, as you might imagine this is a busy week as these are all Rule 48 settings. Every day 246 
brings multiple filings. For example, while preparing over the last several days I have 247 
received more than 50 notices which required being checked. 248 
 249 

IV. OBJECTIONS APPLICABLE TO ALL QUESTIONS: 251 

We contend that Evers filed his complaint as part of a project existing among some State of 252 
Hawai'i officials, and others, to discriminate against and oppress--there are no other words 253 
that come to mind presently to describe it- persons exercising their protected rights. These 254 
state actors are taking action and inducing others such as the ODC to take actions against 255 
individuals involved in free speech activities concerning the Hawaiian Kingdom and the 256 
United States Government belligerent occupation of it. This project targets individuals for 257 
their beliefs while pretextually pretending to be about actions. 258 
 259 
Mr. Ka'iama was selected and targeted by Evers, working with these others in the State of 260 
Hawai'i government because of “his arguments in … underlying litigation [were] that the 261 
court lacked jurisdiction because of the continued existence of the Kingdom of Hawai`i, an 262 
argument which, if successful, could achieve an articulable objective for his client, i.e., 263 
dismissal of the litigation.” Well-founded arguments to courts, even ones that have always 264 
lost, is protected activity. Separate but equal arguments lost for more than half a century in 265 
United States Government courts until they won in Brown v. Board of Education.  266 
 267 
Evers, and others, knew could have known that Mr. Ka'iama did not perform “mortgage 268 
relief services” [See, email from James F. Evers to Bradley R. Tamm; cc: Rebecca Salwin of 269 
27 November 2018 at around 11:55 a.m.] Evers, and others, are attempting to stretch 270 
beyond reasonable recognition, the meaning of the term “mortgage relief services” to 271 
include entering a limited appearance and providing “limited representation for purposes 272 
of challenging jurisdiction.” Other details of this project needn’t be presented here as Mr. 273 
Ka'iama’s objection is to having the ODC be used by these others to accomplish an 274 
improper purpose.  275 
 276 
Nevertheless Mr. Ka'iama recognizes that the ODC, as an organ of the Hawaii Supreme 277 
Court, does have effective power and Mr. Ka'iama intends to cooperate while not waiving 278 
rights he possesses. 279 
 280 
What follows is an abbreviated summary of the international and domestic United States  281 
law background for the special appearances made for the purposes of contesting only 282 
jurisdiction.  283 
 284 
It is for purposes of preserving objections and describing the ideas for which Mr. Ka'iama, 285 
and others, are being subjected to official harassment. 286 
 287 
It is beyond argument that: 288 
 289 
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This [the United States Government] government is acknowledged 290 
by all, to be one of enumerated powers. The principle, that it can 291 
exercise only the powers granted to it, would seem too apparent, to 292 
have required to be enforced by all those arguments, which its 293 
enlightened friends, while it was depending before the people, 294 
found it necessary to urge; that principle is now universally 295 
admitted...Among the enumerated powers, we do not find that of 296 
establishing a bank or creating a corporation. But there is no phrase 297 
in the instrument which, like the articles of confederation, excludes 298 
incidental or implied powers; and which requires that everything 299 
granted shall be expressly and minutely described. Even the 10th 300 
amendment, which was framed for the purpose of quieting the 301 
excessive jealousies which had been excited, omits the word 302 
'expressly,' and declares only, that the powers 'not delegated to the 303 
United States, nor prohibited to the states, are reserved to the states 304 
or to the people;' thus leaving the question, whether the particular 305 
power which may become the subject of contest, has been delegated 306 
to the one government, or prohibited to the other, to depend on a 307 
fair construction of the whole instrument.  308 
 309 
M'culloch v. State of Maryland, 17 U.S. 316, 4 L. Ed. 579, 4 Wheat. 310 
316, 1819 U.S. LEXIS 320 (1819) 311 

 312 
Among the enumerated powers given to Congress, or the President, one does not find a 313 
power given to annex a foreign country, nor to admit a foreign country as a state.  314 
 315 
This lack of delegated power makes the United States Government presence in the 316 
Hawaiian Islands, in addition to being lawless as measured by international law, extra-317 
constitutional, unconstitutional or non-constitutional, under its own municipal law. 318 
 319 
No United States Government court of last resort has addressed the issue of enumerated 320 
powers. This lack of constitutional authority to annex, or, a fortiori, admit a foreign State it 321 
was occupying belligerently, as a member of the union, by either resolution or legislation 322 
was conceded by the U.S. Attorney General’s Office, in a 1988 legal opinion, from its 323 
Office of Legal Counsel which addressed the purported “annexation” of the Hawaiian 324 
Islands by joint resolution. Douglas Kmiec, Acting Assistant Attorney General, authored the 325 
memorandum for Abraham D. Sofaer, legal advisor to the U.S. State Department. After 326 
covering the limitation of Congressional authority and the objections made by members of 327 
the Congress, Kmiec concluded, 328 
 329 

Notwithstanding these constitutional objections, Congress approved 330 
the joint resolution and President McKinley signed the measure in 331 
1898. Nevertheless, whether this action demonstrates the 332 
constitutional power of Congress to acquire territory is certainly 333 
questionable. … It is therefore unclear which constitutional power 334 
Congress exercised when it acquired Hawaii by joint resolution. 335 
Accordingly, it is doubtful that the acquisition of Hawaii can serve 336 
as an appropriate precedent for a congressional assertion of 337 
sovereignty over an extended territorial sea (Douglas W. Kmiec, 338 
Legal Issues Raised by Proposed Presidential Proclamation To Extend 339 
the Territorial Sea, 12 Opinions of the Office of Legal Counsel 238, 340 
252 (1988). 341 
 342 
https://www.justice.gov/sites/default/files/olc/opinions/1988/1343 
0/31/op-olc-v012-p0238.pdf 344 

 345 
Attachment #4- Kmiec, Legal Issues Raised by Proposed Presidential Proclamation To 346 
Extend the Territorial Sea 347 
 348 
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The first allegation of the war crime of usurpation of sovereignty, was made the subject of 349 
an arbitral dispute in Lance Larsen vs. Hawaiian Kingdom at the Permanent Court of 350 
Arbitration (“PCA”), whereby the claimant alleged that the Council of Regency was legally 351 
liable “for allowing the unlawful imposition of American municipal laws” over him within 352 
Hawaiian territory. According to Professor Schabas, the war crime of usurpation of 353 
sovereignty consists of the “imposition of legislation or administrative measures by the 354 
occupying power that go beyond those required by what is necessary for military purposes 355 
of the occupation (available online at https://hawaiiankingdom.org/pdf/Opinion_War-356 
Crimes_Schabas_RCI.pdf).” 357 
 358 
Attachment #5 Dr. Schabas Legal opinion on war crimes related to the United States 359 
occupation of the Hawaiian Kingdom since 17 January 1893 360 
  361 
In order to ensure that the dispute is international, the PCA, as an institution, must possess 362 
jurisdiction first, before it can form ad hoc tribunals. The jurisdiction of the PCA is 363 
distinguished from the subject-matter jurisdiction of the ad hoc tribunal presiding over the 364 
dispute between the parties. International disputes, capable of being accepted under the 365 
PCA’s institutional jurisdiction, include disputes between: any two or more States; a State 366 
and an international organization (i.e. an intergovernmental organization); two or more 367 
international organizations; a State and a private party; and an international organization 368 
and a private entity. The PCA accepted the case as a dispute between a State and a private 369 
party, and acknowledged the Hawaiian Kingdom to be a non-Contracting Power under 370 
Article 47 of the Hague Convention, I. Oral hearings were held at the PCA on December 7, 371 
8 and 11, 2000. 372 
 373 
The PCA accepted the case as a dispute between a state and a private party. This 374 
acknowledged the Hawaiian Kingdom as a non-Contracting Power under Article 47 of the 375 
1907 Hague Convention for the Pacific Settlement of International Disputes. As stated on 376 
the PCA’s website: 377 
 378 

Lance Paul Larsen, a resident of Hawaii, brought a claim against the 379 
Hawaiian Kingdom by its Council of Regency (“Hawaiian 380 
Kingdom”) on the grounds that the Government of the Hawaiian 381 
Kingdom is in continual violation of: (a) its 1849 Treaty of 382 
Friendship, Commerce and Navigation with the United States of 383 
America, as well as the principles of international law laid down in 384 
the Vienna Convention on the Law of Treaties, 1969 and (b) the 385 
principles of international comity, for allowing the unlawful 386 
imposition of American municipal laws over the claimant’s person 387 
within the territorial jurisdiction of the Hawaiian Kingdom. 388 
 389 
In determining whether to accept or decline to exercise jurisdiction, 390 
the Tribunal considered the questions of whether there was a legal 391 
dispute between the parties to the proceeding, and whether the 392 
tribunal could make a decision regarding that dispute, if the very 393 
subject matter of the decision would be the rights or obligations of a 394 
State not party to the proceedings.  395 
 396 
The Tribunal underlined the many points of agreement between the 397 
parties, particularly with respect to the propositions that Hawaii 398 
was never lawfully incorporated into the United States, and that it 399 
continued to exist as a matter of international law. The Tribunal 400 
noted that if there existed a dispute, it concerned whether the 401 
respondent has fulfilled what both parties maintain is its duty to 402 
protect the Claimant, not in the abstract but against the acts of the 403 
United States of America as the occupant of the Hawaiian Islands. 404 
Moreover, the United States’ actions would not give rise to a duty of 405 
protection in international law unless they were themselves 406 
unlawful in international law. The Tribunal concluded that it could 407 
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not determine whether the Respondent has failed to discharge its 408 
obligations towards the Claimant without ruling on the legality of 409 
the acts of the United States of America – something the Tribunal 410 
was precluded from doing as the United States was not party to the 411 
case. 412 

 413 
https://pca-cpa.org/en/cases/35/  414 
 415 
Attachment 6 is the Permanent Court of Arbitration Award. 416 
 417 
It is contended that this award establishes, as a matter of fact in international law that the 418 
Hawaiian Kingdom exists under international law by a body competent to do so. 419 
“International law…consists of rules and principles of general application dealing with the 420 
conduct of states and of international organizations and with their relations inter se, as 421 
well as with some of their relations with persons, whether natural or juridical.” 422 
Restatement (Third) of Foreign Relations Law §101 (Am. Law Inst. 1987) (“Restatement 423 
Third”). Sources of international law come “(a) in the form of customary law; (b) by 424 
international agreement; or (c) by derivation from general principles common to the major 425 
legal systems of the world.” Id., §102. In determining whether a “rule has become 426 
international law, substantial weight is accorded to (a) judgments and opinions of 427 
international judicial and arbitral tribunals; (b) judgments and opinions of national 428 
judicial tribunals; (c) the writings of scholars; [and] (d) pronouncements by states that 429 
undertake to state a rule of international law, when such pronouncements are not 430 
seriously challenged by other states.” Id., §103(2). 431 
 432 
Thus any argument Mr. Ka'iama might make regarding the existence of the Hawaiian 433 
Kingdom is based upon “judgments and opinions of international judicial and arbitral 434 
tribunals” which are to be “accorded” “substantial weight”. 435 
 436 
The “writings of scholars” are also to be accorded substantial weight. Here Mr. Ka'iama, 437 
and others against whom State of Hawai'i officials, employees, and agents, are targeting, 438 
rely upon the following: 439 
 440 
Attachment 7 is Dr. Craven’s article, Continuity of the Hawaiian Kingdom. 441 
Attachment 8 Dr. Sai’s article, United States Belligerent Occupation of the Hawaiian 442 
Kingdom 443 
Attachment 9 Dr. Lenzerini’s article, Legal Opinion on International Human Rights Law 444 
and Self-Determination of Peoples Related to the United States Occupation of the Hawaiian 445 
Kingdom since 17 January 1893 446 
 447 
On February 25, 2018, Dr. deZayas, in his capacity as a United Nations Independent 448 
Expert with the Office of the High Commissioner for Human Rights authored a 449 
memorandum titled “Re: The case of Mme Routh Bolomet” in response to a complaint 450 
submitted to the Council by Mrs. Bolomet in 2017. Without getting into the particulars of 451 
Mrs. Bolomet’s complaint, the Independent Expert addressed the broader issue of the 452 
military occupation of the Hawaiian Kingdom and the requirement of the United States, as 453 
the occupying State, to administer the laws of the occupied State, being the Hawaiian 454 
Kingdom.  455 
 456 
He stated, 457 
 458 

I have come to understand that the lawful political status of the 459 
Hawaiian Islands is that of a sovereign nation-state in continuity; 460 
but a nation-state that is under a strange form of occupation by the 461 
United States resulting from an illegal military occupation and a 462 
fraudulent annexation. As such, international laws (the Hague and 463 
Geneva Conventions) require that governance and legal matters 464 
within the occupied territory of the Hawaiian Islands must be 465 
administered by the application of the laws of the occupied state (in 466 
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this case the Hawaiian Kingdom), not the domestic laws of the 467 
occupier (the United States). 468 

 469 
Attachment 10 is Dr. deZayas Opinion Letter. 470 
 471 
Mr. Ka'iama sees no purpose in any more discussion of these scholars’ writings as Dr. 472 
deZayas’ opinion succinctly states the international law situation of the Hawaiian Islands.  473 
 474 
I would only note that I have not found any scholar of equal qualifications who counter 475 
their writings. Should the ODC find one I would appreciate being informed. 476 
 477 
Should the ODC find such a scholarly writing I would welcome begin provided a copy or a 478 
citation. 479 
 480 
So international law is clear on the issue of the existence of the Hawaiian Islands, or 481 
Hawaiʻi, as a state and the Hawaiian Kingdom as its lawful government. 482 
 483 
The next question would be what is United States law regarding international law? 484 
 485 
Mr. Ka'iama contends that: 486 
 487 

International law is part of our law, and must be ascertained and 488 
administered by the courts of justice or appropriate jurisdiction, as 489 
often as questions of right depending upon it are duly presented for 490 
their determination.” The Paquete Habana, 175 U.S. 677, 700 491 
(1900).  492 

 493 
Aside from treaties, whether self-executing or not, customary international law is 494 
“incorporated into United States law” and “‘is self-executing’ and is applied by courts in 495 
the United States without any need for it to be enacted or implemented by Congress.” Louis 496 
Henkin, International Law as U.S. Law, 82 Mich. Law Rev. 1555, 1561 (1984). “Since it is 497 
law not enacted by Congress, and the principles of that law are determined by judges for 498 
application in cases before them, customary international law has often been characterized 499 
as ‘federal common law.’” Id. 500 
 501 
So in making special appearances made for the purposes of contesting only jurisdiction 502 
Mr. Ka'iama relies upon these clear pronouncements of international and United States 503 
law. 504 
 505 
It is to be recalled that Evers’ complaint, which the ODC is investigating, contends that Mr. 506 
Ka'iama was performing “mortgage relief services”. There is no overlap between special 507 
appearances made for the purposes of contesting only jurisdiction and "mortgage relief 508 
services". None. To seek to establish there is perverts the meaning of these terms. Yet that is 509 
Evers’ goal. 510 
 511 
As of October 2017, the International Commission of Inquiry in Incidents of War Crimes 512 
in the Hawaiian Islands—The Larsen Case that stems from the Larsen v. Hawaiian 513 
Kingdom arbitration held at the Permanent Court of Arbitration from 1999-2001, was 514 
scheduled to be holding its first hearing on the grounds of ‘Iolani Palace at the Kana‘ina 515 
Building on January 16 and 17, 2018. 516 
 517 
The hearing was to be closed to the public, but the proceedings were to be live-streamed 518 
on the Internet. The Proceedings were to center around the unlawful imposition of United 519 
States laws that led to the unfair trial, unlawful confinement, and pillaging of Lance Paul 520 
Larsen who is a Hawaiian subject and victim of war crimes committed against him by the 521 
United States through its armed force—the State of Hawai‘i. These war crimes were 522 
committed in 1999. 523 
 524 
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At some time during autumn and winter of 2017, the existence of these planned 525 
proceedings became known to a person, or persons, unknown in the United States 526 
Government State Department and in State of Hawai'i. These individuals purposed to 527 
prevent the proceedings and/or bring public disrepute upon individuals associated with 528 
pursuing the International Commission of Inquiry in Incidents of War Crimes in the 529 
Hawaiian Islands in order to suppress the information that would come out as a result of 530 
the proceedings.  531 
 532 
Evers’ initiated his fatally-flawed pleading on 25 January 2018. We contend that this was 533 
done as part of a planned political operation against individuals involved in making 534 
certain arguments in State of Hawaiʻi courts to the effect that the presence of the United 535 
States Government in the Hawaiian Islands was not lawful under either international law 536 
or United States domestic law.  537 
 538 
We further contend that once a fuller investigation is performed that the legal proceedings 539 
initiated by these State of Hawaiʻi employees is investigated it will turn out to have been 540 
done for improper political purposes to bring disrepute upon the individuals associated 541 
with pursuing the PCA proceedings that were scheduled to begin on 17 and 18 January 542 
2018. Mr. Ka'iama is one such individual. 543 
 544 

V. OBJECTION TO ODC’S ATTEMPT TO BESTOW LIMITED DEFINITIONS ON 545 
CERTAIN TERMS 546 

Mr. Ka'iama objects to the ODC’s attempts to limit definitions to the terms “jurisdictional 547 
argument” and “special appearance”. These terms “jurisdictional argument” and “special 548 
appearance” were not invented by Mr. Ka'iama. They are terms of art in law that are 549 
commonly used and well understood in the courts and the profession and there is little 550 
debate over what is meant when they are used. We would note that no party successfully 551 
objected to Mr. Ka'iama’s appearances for the limited purpose of contesting jurisdiction. 552 
 553 
We certain object to the ODC’s attempt to limit the meaning to one possible description of 554 
the jurisdictional argument described in our 27 September 2019 letter written in a 555 
different context. Likewise any attempt to give some idiosyncratic meaning to the term 556 
special appearance is objectionable. We use these terms as they are commonly used and 557 
understood in the profession and resist any attempt by the ODC to restrict the meaning.  558 
 559 
We contend that Mr. Ka'iama’s banking records were obtained lawlessly and in violation of 560 
the protections of the United States Constitution, the State of Hawai'i Constitution and 561 
protections against unreasonable governmental searches and seizures. 562 
 563 
In December 2018, a Mr. Levins, Evers, and a Mr. Tokunaga obtained Mr. Ka'iama’s 564 
banking records unlawfully and using information obtained from the unlawfully obtained 565 
banking records forwarded that information to the Office of Disciplinary Counsel [ODC] 566 
under the pretext of Evers being a complainant. Information contained in the lawlessly 567 
obtained Mr. Ka'iama’s banking records was provided by Evers to the ODC and was used 568 
to prepare some or all of the items appearing in Attachment A of the 13 November 2019 569 
“Subpoena and Subpoena Duces Tecum”. 570 
 571 
We object to answering any of the questions or responding to any of the statements 572 
numbered 1-30 as they came into existence as the result of lawless government conduct 573 
done in furtherance of violating Mr. Ka'iama’s civil rights, and others, for their 574 
constitutionally protected activities.  575 
 576 
At this point it should be noted that we are not aware of any client complaints against Mr. 577 
Ka'iama, only a Evers’ complaint. Evers has presented false factual statements, at least, once 578 
to a court in an attempt to obtain relief.  579 
 580 
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In summation, Mr. Ka'iama incorporates by reference all prior objections contained in all 581 
prior communications with the ODC.  582 
 583 

VI. QUESTIONS AND ANSWERS  584 

Mr. Ka'iama reserves the right to supplement any answer provided herein should such a 585 
supplement be warranted. 586 
 587 
 588 
Entitled: Area of Inquiry #1: Consulting with Clients 589 
 590 
Attachments provided and referred to in the answers: 591 
 592 
Mr. Ka'iama has located the followed checks for payment for his “limited representation 593 
for purposes of challenging jurisdiction.” 594 
 595 
150323 Tynanes $300.pdf 596 
150526 O'Kelly $300.pdf 597 
150526 Vaiaoga $300.pdf 598 
151117 Grigory $300.pdf 599 
170627 Loando $400.pdf 600 
 601 
Attached as Exhibit 11. 602 
 603 
1. Since January 1, 2014, name each client for whom have you made a Special Appearance 604 
as an advocate. 605 
 606 
RESPONSE: 607 
 608 
Objection to the term “advocate”. I have not made any “Special Appearance as an 609 
advocate.” This is vague and ambiguous as the phrase “name each client” is unclear. It 610 
could mean “name each and every client” which I am unable do. I do not understand what 611 
the ODC means by the term “advocate.” I did not “advocate”. I entered a limited 612 
appearance and provided “limited representation for purposes of challenging jurisdiction.” 613 
I am unable, from unassisted memory, name each and every client I have “made a Special 614 
Appearance as an advocate” for since January 1, 2014. 615 
 616 
My unassisted recall is, that without consulting any documents of any kind, I recall 617 
following. I am not sure of the spellings: the Fonotis. The Fonotis are known to the ODC 618 
because James F. Evers included their names in his complaint. 619 
 620 
My assisted recall, after consulting JEFs and other documents in my possession, are the 621 
following: 622 
 623 
Jurisdictional Case List showing Client names beginning January 1, 2014 624 
 625 
1. William Alisna Lucas  WFB v. Lucas, 1CC141002623 626 
1st Circuit Mtd Hrng: 08/23/2016 627 
 628 
2. Rosalie M. Lastimado  BOA v. Lastimado, 1CC121000750 629 
1st Circuit (Post Just) Mtd Hrng: 09/01/2015 630 
 631 
3. Jason Kaleonalani Phillips Deutsche Bank v Phillips, 3CC081000323  632 
Pakalana Onalani Chandler 2nd Circuit 633 
Phillips    (Post Judt) MTD Hrng: 06/07/2016 634 
 635 
4. Susan C. Vickery  WFB v. Vickery, 2CC141000481 636 
2nd Circuit  (Post Judt) MTD Hrng: 12/29/16 637 
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 638 
5. Mark Loando  BOH v. Loando, 3CC16100200K 639 
3rd Circuit *MTD Hrng: 06/27/17 * Unable to discern from jfes if special Appearance 640 
actually made (though payment for services rendered 6/27/17 received) 641 
 642 
6. Alice S. Maes  First Horizon Home Loans v. Alice Maes 2CC131000699 643 
2nd Circuit (Post Judt) MTD Hrng: 05/21/2015 644 
 645 
7. Marie Bayudan-Drury  BOA v. Bayudan-Drury, 2CC13100021 646 
William C. Drury   2nd Circuit (Post Judt) MTD Hrng: 06/02/15 647 
 648 
8. Troy Kealii Seguirant  JPMorgan Chase Bank v. Seguirant 1CC121003055   649 
1st Circuit (Post Judt) MTD Hrng: 03/10/2015 650 
 651 
9. Robert Joseph Roppolo, Jr. Deutsche Bank v. Roppolo, 12-1-0641(3) 652 
2nd Circuit MTD Hrng: 06/10/2014   653 
 654 
10. Terence W. O’Kelly BOA v. Terence William OKelley, Ramona Renea Jones 655 
1CC131000229 656 
1st Circuit Mtn for Relief from Judt: 05/26/2015 657 
  658 
11. Maurice S. Vaiaoga Bank of NY Mellon v. Vaiaoga, 1CC121000718 659 
Sinira F. Vaiaoga   660 
1st Circuit MTD Hrng: 05/26/2015 & 08/11/2015 661 
 662 
12. Jerry Grigory  Bank of NY v. Jerry Lee Grigory, 2CC141000394 663 
2nd Circuit Mtd Hrng: 09/09/2015 664 
 665 
13.  Michael Tynanes US Bank NA v. Tynanes, Jr., 1CC121000838 666 
1st Circuit (Post Judt) Mtn Relief: 03/30/2015 (Post Judt) MTD Hrng: 08/26/2015 667 
 668 
14. Floyd Keala Werner FHB v. Michael Tynanes, 1CC141001810 669 
1ST Circuit (Post Judt) Mtd Hrng: 08/04/2015 670 
 671 
15. Pilagio Bufil  US Bank Nat’l Ass’n v. Bufil, 3CC121000133 672 
3rd Circuit  (Post Judt) Mtd Hrng: 05/19/2016 673 
 674 
16. Jennifer W. Kealoha WFB v. Kealoha, 3CC141000292K 675 
3rd Circuit MTD Hrng: 08/10/2015 676 
 677 
17. Robert R. Jose  Citibank v. Robert R. Jose, 2CC121000189 678 
Adela P. Jose     679 
2nd Circuit MTD Hrng: 07/16/2014 & 08/20/2014 680 
 681 
18. Rosaline M. Lastimado BOA v. Rosaline M. Lastimado, 1CC121000750 682 
1st Circuit Mtn Hrng: 05/28/2014 & 09/01/2015 683 
 684 
19. Coreen Uilani Aldosa BOA v. Aldosa, 1CC121001220 685 
1st Circuit Mtn for Relief from Judt: 05/20/2014 686 
 687 
20. Rosalie Oasay Libanag US Bank NA v. Libanag, 1CC141000348 688 
1st Circuit MTD Hrng: 08/04/2015 & 08/25/2015 689 
 690 
21. Hingano Vi Koli  USB NA v. Koli, 1CC121001597 691 
1st Circuit Mtd Hrng: 08/25/2015 692 
 693 
22. Vincent D. Labasan Wilmington Savings Fund v. Labasan, 1CC131002569 694 
Hrng: 10/07/2014 & 08/04/2015 695 
 696 
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23. Herman P. Kunewa Roman Catholic Church v. Kunewa, 3CC08100276K 697 
3rd Circuit Hrng: 01/15/2014, 02/18/2014 & 0/26/2014 698 
 699 
24. Millard M. Semitara Wilmington Savings v. Semitara, 700 
Fredelyn Fuentes Semitara 1CC131001058 701 
1st Circuit Hrng: 04/23/2014 & 01/05/2016 702 
 703 
25. Adrian Cabral  JP Morgan Chase v. Adrian Wade Cabral, Denise Mahealani 704 
Paauhau 1CC131001823 705 
Cabral     706 
1st Circuit Hrng: 04/29/2014 707 
 708 
26. Duffy WKA Chang JPMorgan Chase Bank v. Duffy WKA Chang, 1CC131001345 709 
1st Circuit Hrng: 05/14/2014 710 
 711 
27. Priscilla Heluilani Kaapana BOA v. Bates, 1CC121000298 712 
Bates    1st Circuit 713 
Zaid Bates   Hrng: 10/07/2014 714 
 715 
28. Mark Samson Damas WFB v. Damas, 1CC111002347 716 
Shea K. Damas    717 
1st Circuit Hrng: 06/10/2014 718 
 719 
 720 
END OF LIST 721 
====== 722 
 723 
2. Since January 1, 2014, in how many of your Special Appearances did you present the 724 
Jurisdictional Argument? 725 
 726 
Objection. This is vague and ambiguous as the term “present” is unclear. Does it mean 727 
“present” in writing or “present” verbally? If the term means “present in writing”, that 728 
information is equally available to the ODC as it is to Mr. Ka'iama and although we agree 729 
that we must not “fail to cooperate during the course of an ethics investigation or 730 
disciplinary proceeding” HRPC, Rule 8.4. This role does not require Mr. Ka'iama to 731 
“perform an investigation” and then provide the results of our investigation to the ODC. 732 
 733 
I cannot, from unassisted memory, recall how many times in “Special Appearances” I 734 
made oral argument of what you are calling the “Jurisdictional Argument” since January 735 
1, 2014.  Without waiving any objection, in every “limited representation for purposes of 736 
challenging jurisdiction.” I don’t know “how many times”. See list above in Answer #2.  737 
 738 
3. Since January 1, 2014, of your Special Appearances in which you made the 739 
Jurisdictional Argument, how many times was the motion for dismissal granted? 740 
 741 
Objection. Relevance. Attorney makes a motion that is denied? Objection this information 742 
is equally available to the ODC. Without waiving objection, these motions were not 743 
granted. 744 
 745 
4. Since January 1, 2014, for each motion based on your Jurisdictional Argument that was 746 
granted, provide the court order, court record or court minutes showing that it was 747 
granted. 748 
 749 
NA. See #3. 750 
 751 
5. Since January 1, 2014, for each motion based on your Jurisdictional Argument that was 752 
denied, provide the court order, court record or court minutes showing that it was denied. 753 
 754 
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See #3. No court order, court record, or court minutes meeting this description are in my 755 
custody or power. These are public records probably available to the ODC more easily than 756 
it is to me who does not have the “power” to order the court or clerk to produce such 757 
records without cost.  758 
 759 
Objection fail to see the utility of such records to this matter in light of the answer to #3. 760 
 761 
6. Identify the full name of each client for whom you entered a Special Appearance to 762 
make the Jurisdictional Argument since January 1, 2014. 763 
 764 
Objection redundant. See answer to #1. 765 
 766 
7. For each client you identified in your answer to Question #6 above, provide the 767 
substance of your disclosure to that client of the number of times that a court granted, 768 
versus denied, your motion for dismissal based on the Jurisdictional Argument. 769 
 770 
Objection.  Demanding that I “provide the substance of” disclosures to a client clearly calls 771 
for privileged attorney-client communications, in my opinion. 772 
 773 
8. For each client you identified in your answer to Question #6 above, provide the 774 
substance of any consultation with the client about the means by which the client’s 775 
objectives were to be accomplished, including, but not limited to, advising the client of 776 
your independent professional judgment about the strengths and weaknesses of the 777 
Jurisdictional Argument. 778 
 779 
Objection. Attorney-client privilege. Redundant to #7. See response to #7. 780 
 781 
9. For each Special Appearance that you made since January 1, 2014, state how and by 782 
whom were you notified or informed of the location and time of the hearings in which you 783 
were to appear. 784 
 785 
Objection. See response to #7. I don’t recall precisely. My recollection is that the clients 786 
notified or otherwise informed me. 787 
 788 
10. For each Special Appearances [sic] that you made since January 1, 2014, state how you 789 
checked for conflicts of interest prior to accepting the representation of each client? 790 
 791 
Objection. See response to #7. I don’t understand the question as to “conflicts of interest” 792 
as to “who or what” the conflicts would be with.  I “checked for conflicts of interest” by 793 
consulting my memory and recalling that I had never represented any plaintiff in any 794 
litigation in which I made “Special Appearances”. I had never represented any bank or 795 
financial or lending institution. Given that my special appearance was limited only to 796 
questions of jurisdiction that knowledge and my consulting my memory were sufficient 797 
checks.  798 
 799 
11. For each Special Appearance that you made since January 1, 2014, state how the 800 
amount of your fee, or decision to appear pro bono, was conveyed to the client. 801 
 802 
Objection. See response to #7. Without waiving, verbally. 803 
 804 
12. For each Special Appearance you made from January 1, 2014 to present, provide 805 
copies of each written fee agreement. If a written agreement does not exist or cannot be 806 
produced, state so with specificity. 807 
 808 
Objection. See response to #7. Without waiving, there were no written fee agreements. 809 
 810 
13. For each Special Appearances [sic] that you made since January 1, 2014, state how you 811 
identified, explained, and conveyed to each client the scope of services you would provide?  812 
 813 
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Objection. See response to #7. Without waiving, verbally. 814 
 815 
14. For each Special Appearances [sic] that you made since January 1, 2014, describe how 816 
you prepared for each hearing. 817 
 818 
Objection. See response to #7. I reviewed pleadings pertinent to the jurisdictional 819 
argument including the Motions to Dismiss and any attachments and any oppositions and 820 
any attachments. 821 
 822 
15. State with particularity how you obtained any relevant legal documents and learned of 823 
the relevant facts for each case in which you made Special Appearance [sic] since January 824 
1, 2014. 825 
 826 
Objection. Compound question. Vague. See response to #7. I don’t understand what the 827 
ODC means by the term “relevant legal documents”. “Relevant to what”? It calls upon me 828 
to make a judgement as to what the ODC means by “relevant” which I am unwilling to 829 
risk doing. Without waiving objection. The clients would generally provide me with the 830 
motion to dismiss, opposition, and reply when there was one. 831 
 832 
16. State how you determined your strategy for each Special Appearance that you made 833 
since January 1, 2014. 834 
 835 
Objection. See response to #7. Since my representation was limited to a challenge to 836 
jurisdiction the “strategy” was determined by the motion to dismiss and the exhibits.  837 
 838 
17. Describe what role, if any, Dr. David Keanu Sai had in your Special Appearances. 839 
 840 
Objection. See response to #7. The term “role… in your Special Appearances” is too vague 841 
to answer. I don’t understand what the ODC intends by using the term “role in Special 842 
Appearances”.  Fifth Amendment. 843 
 844 
18. Describe what role, if any, Ms. Rose Dradi had in your Special Appearances. 845 
 846 
Objection. See response to #7 and #17. 847 
 848 
19. From January 1, 2014 to present, detail by what means and frequency you 849 
communicated with Dr. Sai regarding your Special Appearances in which you made the 850 
Jurisdictional Argument. 851 
 852 
Objection. See response to #7 and #17.  853 
 854 
20. From January 1, 2014 to present, detail by what means and frequency you 855 
communicated with Ms. Rose Dradi regarding your Special Appearances in which you 856 
made the Jurisdictional Argument. 857 
 858 
Objection. See response to #7 and #17.  859 
 860 
Entitled: Area of Inquiry #2: With regard to IOLTA and Record Keeping 861 
 862 
Answers to the questions in this section we deem part of our HRE 408 negotiation. 863 
 864 
21. From January 1, 2014 to present, state how many of your Special Appearances in 865 
which you made a Jurisdictional Argument were made pro bono? 866 
 867 
Objection. Questions 21 through 30 are in a section titled “Area of Inquiry #2: With 868 
Regard to IOLTA and Record Keeping.” I do not see the relevance of the number of “pro 869 
bono appearances” I made to IOLTA and record keeping.” In addition, I don’t recall “how 870 
many of [my] Special Appearances” were pro bono. Without waiving. It happened a few 871 
times.  872 
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 873 
22. From January 1, 2014 to present, identify which clients paid for your services and/or 874 
Special Appearances in which you made a Jurisdictional Argument. 875 
 876 
Objection to the form of the question “and/or”. Since no fees for special appearances 877 
related to contesting jurisdiction were ever required to or actually deposited in my IOLTA. 878 
All fees for special appearances for the purposes of challenging jurisdiction were earned 879 
and therefore not required to be deposited in an IOLTA account. I recall no specific clients 880 
that paid me for making the jurisdictional argument, other than those whose checks are 881 
attached. Many, but all of those clients appearing on the list above may have but I cannot 882 
be sure which paid and which were pro bono. 883 
 884 
23. For each client identified in your answer to Question #22 above, identify the bank 885 
account (by bank name and account number), date of deposit, and amount of each deposit. 886 
 887 
See #22. In addition, these records indicate deposit but not in my IOLTA as these fees had 888 
been earned prior to being received. 889 
 890 
24. For each client identified in your answer to Question #22 above, state how you 891 
determined your fee. 892 
 893 
See #22. Objection. Three hundred dollars for what was likely to be as much three hours 894 
and no less than two hours of attorney time seemed a fair and reasonable fee for the time 895 
and effort involved. Sometimes travel to neighboring islands was required No client 896 
objected or tried to negotiate me down. 897 
 898 
25. For each client identified in your answer to Question #22 above, state how much each 899 
client paid you. 900 
 901 
See #22. I don’t recall how much “each client paid. The documents provided give the 902 
answers. 903 
 904 
26. For each client identified in your answer to Question #22 above, state the means or 905 
method by which each client paid? (E.g., cash, check, credit card, etc.). 906 
 907 
See #22. I don’t recall the “means or method by which each client paid”. The documents 908 
provided give the answers that I know. I do recall that none paid by credit card. Those that 909 
paid, paid by cash or check.  910 
 911 
27. For each client identified in your answer to Question #22 above, provide proof of 912 
payment for each client. (E.g., deposit slips, copies of checks, receipts, etc.). 913 
 914 
See #22. See documents provided. 915 
 916 
28. From January 1, 2014 to present, for each client for whom you made a Special 917 
Appearance and presented a Jurisdictional Argument, provide copies of all signed 918 
contracts, legal agreements, retainer agreements, or any other document describing the 919 
scope of the attorney-client relationship and the services you were to provide. If no 920 
documents exist for a particular client, identify the client and identify the absence of 921 
documents. 922 
 923 
Objection. All payments were made either immediately before, at, or after performance. 924 
When I say “immediately pre-performance” I mean it was impractical to go to the bank 925 
and deposit the check, or cash, before performance because the payment was handed to 926 
me in the courthouse moments before argument was scheduled to begin. 927 
 928 
29. From January 1, 2014 to present, for each client for whom you made a Special 929 
Appearance and presented a Jurisdictional Argument, provide copies of all invoices sent to 930 



 

191218 Kaiama Response to Subpoena, 86667, submitted.docx     
  Page 17 of 17 

clients for Special Appearances. If no documents exist for a particular client, identify the 931 
client and identify the absence of documents. 932 
 933 
Objection. I don’t understand what is meant by “identify the absence of documents.” 934 
“Identify” makes no sense. Without waiving, no such invoices were sent. 935 
 936 
30. From January 1, 2014 to present, for each client for whom you made a Special 937 
Appearance and presented a Jurisdictional Argument, provide copies of all ledger records 938 
for each separate trust client for which you made Special Appearances, showing that 939 
information required by the Hawaiʻi Rules Governing Trust Accounting, Rule 4(c)(2). If no 940 
documents exist for a particular client, identify the client and identify the absence of 941 
documents. 942 
 943 
Since all fees were earned before being paid no trust account was required for cases in 944 
which I entered a special appearance for purposes of contesting jurisdiction. 945 
 946 
List of accompanying documents 947 
 948 
Attachment #1 OCP v Kaiama, Motion  949 
Attachment #2 OCP v Kaiama Opposition  950 
Attachment #3 Email from James F. Evers of 27 November 2018 at around 11:55 a.m. 951 
Attachment #4 Kmiec, Legal Issues Raised by Proposed Presidential Proclamation To 952 
Extend the Territorial Sea 953 
Attachment #5 Dr. Schabas Legal opinion on war crimes related to the United States 954 
occupation of the Hawaiian Kingdom since 17 January 1893 955 
Attachment #6 Permanent Court of Award Arbitration 956 
Attachment #7 Dr. Craven Continuity of the Hawaiian Kingdom 957 
Attachment #8 Dr. Sai United States Belligerent Occupation of the Hawaiian Kingdom 958 
Attachment #9 Lenzerini Legal Opinion on International Human Rights Law and Self-959 
Determination of Peoples Related to the United States Occupation of the Hawaiian 960 
Kingdom since 17 January 1893 961 
Attachment #10 Dezayas Opinion 962 
Attachments #11: Copies of checks: Date/Client Name/ Amount, in five parts. 963 

150323 Tynanes $300.pdf 964 
150526 O'Kelly $300.pdf 965 
150526 Vaiaoga $300.pdf 966 
151117 Grigory $300.pdf 967 
170627 Loando $400.pdf 968 

 969 
Dated 18 December 2019 970 
 971 
As to objections: 972 
/Stephen Laudig/ 973 
___________________  974 
 975 
 976 
As to answers and objections: 977 
/Dexter K. Ka’iama/ 978 
____________________________ 979 
 980 
==== End of Document 981 



From: Steve Laudig
To: Rebecca Salwin; Dexter Kaiama
Cc: Josiah Sewell
Subject: 2 of 5
Date: Wednesday, December 18, 2019 11:54:18 AM
Attachments: 01 Kaiama, OCP v Kaiama, Motion to Dismiss 12b1.pdf

02 Kaiama, OCP v Kaiama, Motion to Dismiss 12b1 Oppo.pdf
03 181127 Evers email.pdf

Aloha please find the attached 
01 Kaiama, OCP v Kaiama, Motion to Dismiss 12b1.pdf
02 Kaiama, OCP v Kaiama, Motion to Dismiss 12b1 Oppo.pdf
03 181127 Evers email.pdf

-- 
Stephen Laudig
1914 University Avenue, #103
Honolulu, Hawaiian Islands, 96822
Tel. 808-232-1935



From: Steve Laudig
To: Rebecca Salwin; Dexter Kaiama
Cc: Josiah Sewell
Subject: 3 of 5
Date: Wednesday, December 18, 2019 11:54:45 AM
Attachments: 06 PCA LHK Award.pdf

04 Kmiec Legal Issues Raise, Kmiec, 1988, op-olc-v012-p0238_0.pdf
05 Schabas Opinion.pdf

Aloha please find the attached 
04 Kmiec Legal Issues Raise, Kmiec, 1988, op-olc-v012-p0238_0.pdf
05 Schabas Opinion.pdf
06 PCA LHK Award.pdf

-- 
Stephen Laudig
1914 University Avenue, #103
Honolulu, Hawaiian Islands, 96822
Tel. 808-232-1935



From: Steve Laudig
To: Rebecca Salwin; Dexter Kaiama
Cc: Josiah Sewell
Subject: 4 of 5
Date: Wednesday, December 18, 2019 11:55:34 AM
Attachments: 10 Dr_deZayas_Memo_2_25_2018.pdf

07 Dr. Craven Article.pdf
08, Sai UNITED STATES BELLIGERENT OCCUPATION OF THE HAWAIIAN KINGDOM.pdf
09 Dr Lenzerini Article.pdf

Aloha please find the attached 
07 Dr. Craven Article.pdf
08, Sai UNITED STATES BELLIGERENT OCCUPATION OF THE HAWAIIAN
KINGDOM.pdf
09 Dr Lenzerini Article.pdf
10 Dr_deZayas_Memo_2_25_2018.pdf
-- 
Stephen Laudig
1914 University Avenue, #103
Honolulu, Hawaiian Islands, 96822
Tel. 808-232-1935



From: Steve Laudig
To: Rebecca Salwin; Dexter Kaiama
Cc: Josiah Sewell
Subject: 5 of 5
Date: Wednesday, December 18, 2019 11:55:42 AM
Attachments: 11 151117 Grigory $300.pdf

11 150526 O"Kelly $300.pdf
11 150526 Vaiaoga $300.pdf
11 170627 Loando $400.pdf
11 150323 Tynanes $300.pdf

Please find attached: 

11 150323 Tynanes $300.pdf
11 150526 O'Kelly $300.pdf
11 150526 Vaiaoga $300.pdf
11 151117 Grigory $300.pdf
11 170627 Loando $400.pdf

-- 
Stephen Laudig
1914 University Avenue, #103
Honolulu, Hawaiian Islands, 96822
Tel. 808-232-1935



 

JAMES F. EVERS  #5304 
State of Hawaii 
Office of Consumer Protection 
235 South Beretania Street, Room 801 
Honolulu, Hawaii  96813-2419 
Telephone: (808) 586-5980 
Email: jevers@dcca.hawaii.gov 
 
Attorney for Plaintiff  
State of Hawaii Office of Consumer Protection 
 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
 

STATE OF HAWAII 
 
STATE OF HAWAII, by its Office of 
Consumer Protection, 
 
          Plaintiff, 
 
      vs. 
 
DEXTER K. KAIAMA, 
 
          Defendant. 
 

 
) 
) 
)
) 
) 
) 
) 
)
) 
) 
) 
) 

 
CIVIL NO. 19-1-0609-04 (JHA)  
(Other Civil Action) 
 
FINAL JUDGMENT AND STIPULATED 
PERMANENT INJUNCTION  
 
(No trial date set) 

 

 
FINAL JUDGMENT AND STIPULATED PERMANENT INJUNCTION 

 
Plaintiff STATE OF HAWAII, BY ITS OFFICE OF CONSUMER PROTECTION and 

Defendant DEXTER K. KAIAMA (collectively the “Parties”) agree that: 

A. Plaintiff is a Hawaii civil law enforcement agency charged with investigating reported or 

suspected violations of laws enacted and rules adopted for the purpose of consumer protection, and 

enforcing such laws and rules by bringing civil actions or proceedings. 

B. Defendant DEXTER K. KAIAMA is and was at all times relevant herein a resident 

of the City and County of Honolulu, State of Hawaii, and an attorney licensed to practice law in 

the State of Hawaii. 

Electronically Filed
FIRST CIRCUIT
1CC191000609
04-JUN-2020
02:19 PM
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C. On April 16, 2019, Plaintiff filed its Complaint against Defendant, alleging specific 

violations of HRS Chapters 480 and 480E, and seeking appropriate remedial relief, including but 

not limited to permanent injunctive relief with respect to alleged violations of Hawaii Revised 

Statutes (hereinafter “HRS”) Chapters 480, 480E and 481A. 

D. Defendant was served with the Complaint on April 17, 2019. 

E. Without admitting to any wrongdoing, in order to resolve the pending action 

Defendant is willing to consent to the entry of judgment against him on the terms set forth below. 

F. Defendant warrants and represents that: (i) Defendant is not presently serving as 

counsel of record on behalf of any homeowner in a pending foreclosure action, and (ii) Defendant 

is not otherwise presently working on any foreclosure cases for any homeowner named as a 

defendant in a pending foreclosure action. 

G. In agreeing to this judgment, Defendant warrants and represents that Defendant: (i) 

has been given a reasonable and sufficient opportunity to consult with independent legal counsel 

of Defendant’s choosing to meaningfully review the judgment and advise Defendant as to its 

effect; (ii) has reached his decision to stipulate to this judgment with the benefit of having 

conferred with legal counsel; (iii) has fully read and understands the terms and provisions of this 

judgment, (iv) has not been induced to consent to this judgment other than as expressly set forth 

in this judgment; and (v) acknowledges that Plaintiff is going to rely upon this judgment, and 

accordingly, Defendant waives all right to assert any defense he may have to the validity or 

enforceability of this judgment. 

H. In agreeing to this judgment, Defendant warrants and represents that Plaintiff has 

made no representations or warranties to Defendant, either express or implied, with respect to any 

legal consequences in connection with any aspect of this judgment, and Defendant has instead 
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relied entirely upon his own determination and that of his legal counsel with respect to the impact 

of this judgment. 

I. In agreeing to this judgment, Defendant warrants and represents that Defendant is 

entering this judgment with full knowledge and understanding of the nature of the proceedings and 

the obligations and duties imposed by this judgment, and the risks and consequences which may 

result. 

J. In agreeing to this judgment, Defendant warrants and represents that nothing in this 

judgment shall be deemed to constitute permission, by or on the part of Plaintiff, for Defendant to 

engage in any acts or practices prohibited by any applicable laws, rules or regulations, and nothing 

in this judgment shall be deemed to waive, compromise or limit Plaintiff’s ability to exercise its 

statutory powers set forth in HRS Chapter 487 to enforce HRS Chapters 480, 480E, and 481A, and 

the MARS Rule, with respect to Defendant’s conduct. 

Accordingly, pursuant to the Stipulation of the Parties to fully and finally dispose of this 

matter on the terms set forth herein, 

IT IS HEREBY ORDERED ADJUDGED AND DECREED: 

1. This Court has jurisdiction over this case pursuant to HRS §§ 480-21 and 603-21.5. 

2. Venue for this action is proper in the City and County of Honolulu, State of Hawaii. 

I. FULL AND FINAL RESOLUTION OF ALL CLAIMS 

3.   With respect to Counts I, II and III of OCP’s Complaint filed April 16, 2019 (the 

“Complaint”) commencing the instant action, being all of the counts in the Complaint, Final Judgment and 

Permanent Injunction is entered in favor of Plaintiff State of Hawaii Office of Consumer Protection 

(“OCP”), and against Defendant DEXTER K. KAIAMA (“Defendant”), pursuant to Rule 58 of the Hawaii 

Rules of Civil Procedure, for the relief specifically set forth below. 
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4. Both parties agree to bear their own fees and costs incurred to date in connection 

with this pending action. 

5. Nothing herein settles or resolves the claims former clients may have for restitution 

based upon a violation of HRS § 480E-13. 

6. For any foreclosure case in which the Defendant made an appearance in court from 

or after June 29, 2016, Defendant shall offer the consumer $250.00 as full restitution of the 

consumer’s claim.  In accordance with HRS §487-14, any consumer offered restitution need not 

accept restitution, but the consumer’s acceptance, coupled with full performance part of Defendant 

by making the restitution payment, shall bar recovery by the person of any other damages in any 

action on account of the same acts or practices against the person making restitution.   

II. DEFINED TERMS 

7. “Consumer.”  The term consumer as used in this judgment refers to that term as 

defined in HRS § 480-1,  and refers to any person who obtained or may seek to obtain Defendant’s 

services primarily for personal, family or household purposes. 

8. “Distressed property owner.”  The term distressed property owner as used in this 

judgment refers to that term as defined in HRS § 480E-2(d), and “means the owner of any 

distressed property.” 

9. “Distressed property.”  The term distressed property as used in this judgment 

refers to that term as defined in HRS § 480E-2(d), and “means any residential real property that: 

(1) Is in foreclosure or at risk of foreclosure because payment of any loan that is secured by the 
residential real property is more than sixty days delinquent; 
 
(2) Had a lien or encumbrance charged against it because of nonpayment of any taxes, lease 
assessments, association fees, or maintenance fees; 
 
(3) Is at risk of having a lien or encumbrance charged against it because the payments of any 
taxes, lease assessments, association fees, or maintenance fees are more than ninety days 
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delinquent; 
 
(4) Secures a loan for which a notice of default has been given; 
 
(5) Secures a loan that has been accelerated; or 
 
(6) Is the subject of any solicitation, representation, offer, agreement, promise, or contract to 
perform any mortgage assistance relief service.” 
 

10. “Mortgage assistance relief service.”  The term mortgage assistance relief service 

(“mortgage assistance relief service”) as used in this judgment refers to that term as defined in 

HRS § 480E-2, and “means any service, plan, or program that is offered or provided to the 

consumer in exchange for consideration and is represented, expressly or by implication, to assist 

or attempt to assist the consumer with any of the following: 

(1) Stopping, preventing, or postponing the loss of any residential real property, whether by 
mortgage or deed or trust foreclosure sale or repossession, or otherwise saving any consumer's 
residential real property from foreclosure or repossession; 
 
(2) Stopping, preventing, or postponing the charging of any lien or encumbrance against any 
residential real property or reducing or eliminating any lien or encumbrance charged against any 
residential real property for the nonpayment of any taxes, lease assessments, association fees, or 
maintenance fees; 
 
(3) Saving the owner's property from foreclosure or loss of home due to nonpayment of taxes; 
 
(4) Negotiating, obtaining, or arranging any modification of any term of a residential loan, 
including a reduction in the amount of interest, principal balance, monthly payments, or fees; 
 
(5) Negotiating, obtaining, or arranging any extension of the period of time within which the 
consumer may: 
 
(A) Cure the default on a residential loan; 
 
(B) Reinstate the residential loan; 
 
(C) Redeem any residential real property; or 
 
(D) Exercise any right to reinstate a residential loan or redeem a residential real property; 
 
(6) Negotiating, obtaining, or arranging, with respect to any residential real property: 
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(A) A short sale; 
 
(B) A deed-in-lieu of foreclosure; or 
 
(C) Any other disposition of the property other than a sale to a third party who is not the 
residential loan holder; 
 
(7) Obtaining any forbearance or modification in the timing of payments from any residential 
loan holder or servicer; 
 
(8) Obtaining any forbearance from any beneficiary or mortgagee, or any relief with respect to a 
tax sale of any residential real property; 
 
(9) Obtaining any waiver of an acceleration clause or balloon payment contained in any 
promissory note or other contract secured by a mortgage on any residential real property or 
contained in the mortgage; 
 
(10) Obtaining any extension of the period within which the owner may reinstate the owner's 
rights with respect to the owner's property; 
 
(11) Obtaining a loan or advance of funds while the consumer is in foreclosure or at risk of 
foreclosure due to nonpayment of any obligation related to a residential real property, including 
but not limited to one or more loans, taxes, lease assessments, association fees, or maintenance 
fees; 
 
(12) Obtaining a loan or advance of funds during any post-tax sale redemption period; 
 
(13) Considering or deciding whether a consumer should continue making payments on any loan, 
taxes, lease assessments, association fees, or maintenance fees or any other obligation related to 
a residential real property; 
 
(14) Exercising any cure of default; 
 
(15) Avoiding or ameliorating the impairment of the property owner's credit resulting from the 
recording or filing of a notice of default or the conduct of a foreclosure sale or tax sale; 
 
(16) Drafting, preparing, performing, creating, or otherwise obtaining a forensic loan audit, a 
forensic securitization audit, or any other type of audit, report, summary, affidavit, or declaration 
involving an opinion, determination, or analysis of whether a lending party has an enforceable 
mortgage or lien, predicated upon claims that a lending party that is a party to a pooling and 
service agreement failed to adhere to the terms of that agreement, or that errors occurred after the 
signing of the mortgage loan, or disputing whether the lending party is the holder of the 
promissory note, or any argument that the lending party has failed to comply with federal or state 
mortgage lending laws; 
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(17) Drafting, preparing, performing, creating, or otherwise obtaining any documentation used or 
intended to be used to advance any legal theory in defense of a foreclosure or ejectment action, 
regardless of any disclaimer as to providing legal advice; or 
 
(18) Understanding any legal theory that may be used in defense of a foreclosure or ejectment 
action, regardless of any disclaimer as to providing legal advice.” 
 

III. PERMANENT INJUNCTIVE RELIEF 

11. Defendant, and his agents, successors, assigns and all other persons acting in 

concert or in participation with him in his law practice, are permanently enjoined from: 

a. Providing legal services or other assistance to any “distressed property 

owner” as that term is defined in HRS Section 480E-2. 

b. Advising any homeowner with regard to a foreclosure lawsuit filed or 

threatened to be filed against the homeowner. 

c. Appearing as an attorney on behalf of a homeowner whose property is the 

subject of a foreclosure complaint filed against the homeowner. 

d. Advising or assisting a homeowner, whose property is the subject of a 

foreclosure complaint filed or threatened to be filed against the homeowner, to file 

documents in the case pro se. 

e. Advising a homeowner, whose property is the subject of a foreclosure 

complaint filed or threatened to be filed against the homeowner, as to what to say or do in 

connection with any such filed or threatened civil action. 

f. Engaging in any activity that violates HRS Chapters 480E, or 481A, or the 

Mortgage Assistance Relief Services Rule (12 C.F.R. Part 1015) (the “MARS Rule”).   

g. Taking, asking for, claiming, demanding, charging, collecting, and/or 

receiving monies from consumers for Defendant’s services beyond what Defendant has 

already collected. 
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IV. ENFORCEABILITY 

12. This judgment fully adjudicates all claims pled by all parties, there are no remaining 

unresolved claims by any party hereto, and this judgment is immediately enforceable upon entry.  Pursuant 

to and in accordance with Rule 58 of the Hawaii Rules of Civil Procedure, this Judgment shall be final for 

all purposes, including appeal.   

13. This Court shall retain jurisdiction of this matter for purposes of construction, modification 

and enforcement of this judgment and for all other purposes, particularly enforcement of the permanent 

injunction, although as the need may arise the permanent injunction may also be enforced before any court 

where venue is proper based upon alleged conduct in that venue which is enjoined by the terms of this 

permanent injunction. 

SO STIPULATED AND AGREED: 

/s/ Dexter K. Kaiama     
DEXTER K. KAIAMA 
Defendant 

 

/s/ James F. Evers     
JAMES F. EVERS   
Attorney for Plaintiff 

State of Hawaii 
Office of Consumer Protection 
 
 
 
APPROVED AS TO FORM: 
 

/s/ Stephen Laudig    
STEPHEN LAUDIG   
Attorney for Defendant 
Dexter K. Kaiama 
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APPROVED AND SO ORDERED 

DATED:  Honolulu, Hawaii, ______________________________________. 

 

      __________________________________________ 
      JUDGE OF THE ABOVE-ENTITLED COURT 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

_____________________________________________________________________________________________
State Of Hawaii, by its Office of Consumer Protection v. Dexter K. Kaiama, Civil No. 19-1-0609-04 (JHA); Stipulated 
Final Judgment And Permanent Injunction in Favor of Plaintiff State of Hawaii Office of Consumer Protection and 
Against Defendant Dexter K. Kaiama

June 4, 2020



Office of Disciplinary Counsel 
Hawai'i Supreme Courl 

20 I Merchant Street, Suite I 600 
llonolulu, Hawai'i968l3 
Telephone (808) 521-4591 
www.dbhawaii.org 

TO: Dexter Kaiama, Esq. 

CONFIDENTIAL 

TRANSMITTAL MEMO 

DATE: 

Chief Disciplinary Counsel 
llradlcy It Tamm 

Deputy Chief Disciplinary Counsel 
Chloe M.R. Fasi 

Deputy Disciplinary Counsel 
Ryan S. Lillie 

Alana I •• Bryant 

Adjunct Deputy Disciplinary Counsel 
Charlene M. Norris 

Waller I lebblethwaite 

Investigators 
Joanna/\. Sayavong 

Josiah K. Sewell 
I ,isa K. I .cm on 

c/o William F. Sink, Esq. 
Dillingham Transportation Bldg. 
735 Bishop Street, Suite 400 
Honolulu, HI 96813 

RE: 

July 27, 2022 

ODC 18-0339 

We are sending you the following enclosure(s) 

Copies Date 

1 7/27/2022 

Description 

OFFICE OF DISCIPLINARY COUNSEL'S FIRST

AMENDED NOTICE OF DEPOSITION UPON ORAL 
EXAMINATION OF RESPONDENT DEXTER K. 
I<AIAMA 

Remarks: For your information and file. Thank you. 

cc: (XX)w/enclosure

� 
MANAGER, OFFICE ADMINISTRATION 



BRADLEY R. TAMM  7841 
CHIEF DISCIPLINARY COUNSEL 
Bradley.r.tamm@dbhawaii.org 
 
ALANA L. BRYANT  10372 
DEPUTY DISCIPLINARY COUNSEL 
Alana.l.bryant@dbhawaii.org  
 
OFFICE OF DISCIPLINARY COUNSEL 
201 Merchant Street, Suite 1600 
Honolulu, Hawaii 96813 
Telephone: (8080)521-4591 
 
Attorneys for Office of Disciplinary Counsel, 
 

DISCIPLINARY BOARD OF THE HAWAII SUPREME COURT 

In Re: 
 
DEXTER K. KAIAMA, HI Bar No. 
4249, 
 
 Respondent. 
 

ODC No. 18-0339 
 
Examination Date/Time 
DATE:  August 26, 2022 
TIME:  9:30 a.m. 
 

 
OFFICE OF DISCIPLINARY COUNSEL’S FIRST AMENDED NOTICE OF 

DEPOSITION UPON ORAL EXAMINATION OF RESPONDENT DEXTER K. KAIAMA 
 

 PLEASE TAKE NOTICE of the deposition of Respondent 

DEXTER K. KAIAMA. 

The deponent will be sworn in by a notary public, and the 

deposition will be electronically recorded by videographic means, 

on Friday, August 26, 2022, beginning at 9:30 a.m., at the 

multipurpose room of the Office of Disciplinary Counsel, 201 

Merchant Street, Suite 1600, Honolulu, Hawaii 96813. 

 This examination will be subject to continuance from time to 

time and place to place until completed. 
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DATED: July 27, 2022 OFFICE OF DISCIPLINARY COUNSEL 
 

   
_____________________ 

      BRADLEY R. TAMM 
      ALANA L. BRYANT 

 
 
 



BRADLEY R. TAMM  7841 
CHIEF DISCIPLINARY COUNSEL 
Bradley.r.tamm@dbhawaii.org 
 
ALANA L. BRYANT  10372 
DEPUTY DISCIPLINARY COUNSEL 
Alana.l.bryant@dbhawaii.org  
 
OFFICE OF DISCIPLINARY COUNSEL 
201 Merchant Street, Suite 1600 
Honolulu, Hawaii 96813 
Telephone: (8080)521-4591 
 
Attorneys for Office of Disciplinary Counsel, 
 

DISCIPLINARY BOARD OF THE HAWAII SUPREME COURT 

In Re: 
 
DEXTER K. KAIAMA, HI Bar No. 
4249, 
 
 Respondent. 
 

ODC No. 18-0339 
 
Examination Date/Time 
DATE:  August 26, 2022 
TIME:  9:30 a.m. 
 

 
CERTIFICATE OF SERVICE RE:  

 
1. OFFICE OF DISCIPLINARY COUNSEL’S FIRST AMENDED NOTICE OF 
DEPOSITION UPON ORAL EXAMINATION OF RESPONDENT DEXTER K. KAIAMA. 
 
The undersigned hereby certifies that a true and correct copy of 
the foregoing documents were duly served by First Class Mail upon: 
 
William F. Sink, Esq.  
c/o Dexter Kaiama 
Dillingham Transportation Bldg. 
735 Bishop Street, Suite 400 
Honolulu, Hawaii 96813  
 
 
DATED: July 27, 2022 OFFICE OF DISCIPLINARY COUNSEL 
 

   
____________________ 
BRADLEY R. TAMM 
ALANA L. BRYANT 



IN THE SUPREME COURT OF THE

STATE OF HAWAI�I

 ODC v. 

or,

 A confidential pending

investigation and/or proceeding
under the Rules of the Supreme
Court of the State of Hawai�i and
its Disciplinary Board, regarding a
matter of attorney discipline.

CONFIDENTIAL

Case No. 

 SUBPOENA

or

 SUBPOENA DUCES TECUM

TO:

1. WE COMMAND YOU, that all business and excuses being set aside,

to appear in person and attend before:

, Disciplinary  Counsel  Investigator

2. At the place of the Office of Disciplinary Counsel, 201 Merchant

Street, Suite 1600, Honolulu, Hawai�i 96813.

3. On the  day of ,  ( ) at 

 o'clock .m. (and at any recessed or adjourned date);

4. Testify as a witness, or custodian, in the attorney disciplinary

matter  captioned above, or  a confidential matter per RSCH

Rule 2.22(a) identified by the case number captioned above.

5. AND WE FURTHER COMMAND YOU to bring and produce at the time and

place aforesaid, the following which you have in your custody or
power, concerning the matter:

 

  or as set forth on Attachment(s) appended hereto.  

6. FOR FAILURE TO APPEAR AND TESTIFY OR PRODUCE as herein require,

you will be deemed to be in contempt of the Supreme Court of the
State of Hawai�i.

BY AUTHORITY OF THE SUPREME COURT OF THE STATE OF HAWAI�I.

DATED:  Honolulu, Hawai�I

Disciplinary Board Officer Clerk, Supreme Court of the 

State of Hawai�i

______________________________ /s/ Elizabeth Zack

18-0339

Dexter K. Kaiama
c/o William F. Sink, Esq.
735 Bishop Street, Suite 400
Honolulu, Hawaii 96813

Alana L. Bryant

26th August 2022 Friday
9:30 a

August 22, 2022



From: William Fenton Sink
To: Alana Bryant
Subject: Re: CONFIDENTIAL - ODC No. 18-0339 (Kaiama)
Date: Tuesday, August 23, 2022 1:03:39 PM

Yes, Mr. Sink has accepted service of the subpoena on behalf of Dexter Kaiama. Thank you!

Sincerely,
Jennifer M. Inouye, Paralegal

Law Offices of William Fenton Sink
735 Bishop Street, Ste. 400
Honolulu, Hawaii 96813

Office: (808) 531-7162
Facsimile: (808) 524-2055
Email: jennifer@wfsinklaw.com

MR. SINK DOES NOT USE EMAIL; PLEASE INCLUDE YOUR PHONE NUMBER ON ALL EMAILS TO ENSURE A QUICKER
RESPONSE.

CONFIDENTIALITY NOTICE: The information contained in this message or attached hereto is between attorney
and client and, therefore privileged and confidential. The use of this information is intended for the sole use of
the individual and/or entity named as the recipient of this transmittal. Copying, dissemination, or distribution of
this message or its attachments is strictly prohibited without the prior approval of the named recipient
hereunder. If you have received this communication in error, please immediately notify us by telephone (808)
531-7162 or by return e-mail, and delete the original message. Your cooperation is appreciated.  

From: Alana Bryant <Alana.L.Bryant@dbhawaii.org>
Sent: Tuesday, August 23, 2022 11:47 AM
To: William Fenton Sink <jennifer@wfsinklaw.com>
Cc: Bradley R. Tamm <Bradley.R.Tamm@dbhawaii.org>
Subject: CONFIDENTIAL - ODC No. 18-0339 (Kaiama)
 
Mr. Sink,
 
I am writing to confirm, per our telephone conversation this morning, that your office has accepted service of
the 8/22/22 subpoena of Dexter Kaiama on Mr. Kaiama’s behalf.  If this is not an accurate representation of our
conversation, please respond to this email with any corrections as soon as possible.
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MOTION TO DISMISS SUBPOENADATED AUGUST 22, 2022,
PURSUANT TO HRCP 12(B)(2) AND THE LORENZO PRINCIPLE,

AND TO SCHEDULE AN EVIDENTIARY HEARING, OR IN
THE ALTERNATIVE,MOTION FOR PROTECTIVE ORDER

Respondent DEXTER K. KA'IAMA (hereafter "Respondent") respectfully moves the

Disciplinary Board to schedule an evidentiary hearing for the ODC to provide rebuttable evidence,

whether factual or legal, that the Hawaiian Kingdom ceases to exist as a State in light of the

evidence and law in the instant motion. If the ODC is unable to proffer rebuttable evidence, the

Respondent respectfully requests that this Disciplinary Board dismiss the subpoena pursuant to the

HRCP 12(b)(2) and the Lorenzo principle. The reasons are set forth in the attachedmemorandum.

Respondent respectfully asserts that the Board Chairman is mandated to dismiss the instant

proceedings, under the Lorenzo principle, unless the ODC is able to provide rebuttable evidence,

whether factual or legal, that the Hawaiian Kingdom ceases to exist as a State. Should the ODC

prevail by providing rebuttable evidence under international law, Respondent will move for a

protective order pursuant to Rule 12(c)(i) of the Rules of the Disciplinary Board of the Hawai'i

Supreme Court.

DATED: Honolulu, Hawai'i, August 24, 2022.

Respéctfully submitted,
an
y{

/s,Dextef K. Ka'iama

DEXTR K. KA'IAMA (BarNo. 4249)
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IN THE SUPREME COURT OF THE
STATE OF HAWAI'I

CONFIDENTIALODC v.
or,

Case No. 18-0339A confidential pending investigation and/or

Proceeding under the Rules of the Supreme
Court of the State ofHawai'i and its

Disciplinary Board, regarding amatter of
Attorney discipline.

MEMORANDUM OF POINTS AND AUTHORITIES

Respondent moves the Disciplinary Board to schedule an evidentiary hearing in order to

dismiss subpoena dated August 22, 2022, pursuant to HRCP 12(b)(2) and the Lorenzo principle.

I. INTRODUCTION

One year after the United States Congress passed the Joint Resolution To acknowledge the

100th anniversary of the January 17, 1893 overthrow of the Kingdom ofHawaii, and to offer an

apology to Native Hawaiians on behalfof the United Statesfor the overthrow of the Kingdom of

Hawaii,' an appeal,was heardby the State ofHawai'i Intermediate Court ofAppeals, that centered

on a claim that the Hawaiian Kingdom continues to exist as a State. In State ofHawai 'i v. Lorenzo

("Lorenzo court')," the Intermediate Court ofAppeals ("ICA") stated:

Lorenzo appeals, arguing that the lower court erred in denying his pretrial motion

(Motion) to dismiss the indictment. The essence of theMotion is that the [Hawaiian
Kingdom] (Kingdom) was recognized as an independent sovereign nation by the

United States in numerous bilateral treaties; the Kingdom was illegally overthrown
in 1893 with the assistance of the United States; the Kingdom still exists as a

sovereign nation; he is a citizen of the Kingdom; therefore, the courts of the State

1 107 Stat. 1510 (1993).
2 State ofHawai 'i v. Lorenzo, 77 Hawai'i 219; 883 P.2d 641 (Ct. App. 1994).

1



of Hawai'i have no jurisdiction over him. Lorenzo makes the same argument on

appeal. For the reasons set forth below, we conclude that the lower court correctly
denied theMotion.

The Lorenzo Court based its denial of the motion to dismiss the indictment on personal

jurisdictional grounds based on an evidentiary burden as describedby the Ninth Circuit in its 1993

decision, in United States v. Lorenzo, that "[t]he appellants have presented no evidence that the

Sovereign Kingdom of Hawaii is currently recognized by the federal government." As a result,

the Lorenzo court stated, it "was incumbent on Defendant to present evidence supporting his claim.

United States v. Lorenzo. Lorenzo has presented no factual (or legal) basis for concluding that the

Kingdom exists as a state in accordance with recognized attributes of a state's sovereign nature."°

Neither the Ninth Circuit Court nor the Lorenzo Court foreclosed the question but rather provided,

what it saw at the time, instruction for the courts to arrive at the conclusion that the Hawaiian

Kingdom, from an evidentiary basis, exists as a State. This is evidenced in a subsequent decision

by the ICA in 2004, in State ofHawai'i v. Araujo, that made it clear, "[b]ecause Araujo has not,

either below or on appeal, 'presented [any] factual (or legal) basis for concluding that the Kingdom

exists as a state in accordance with recognized attributes of a state's sovereign nature,' [...] his

point of error on appeal must fail.'

The Lorenzo court used the word "presently" because it is an open legal question and not

a political question. The ICA stated in a subsequent case, State ofHawai 'i v. Lee, that the Lorenzo

court "suggested that it is an open legal question whether the "[Hawaiian Kingdom]" still exists

(emphasis added)."' The operative word here is "still exists," whichmeans the Lorenzo courtwas

3 Id., 220, 642.
4 United States v. Lorenzo, 995 F.2d 1448, 1456; 1993 U.S. App. LEXIS 10548.
5 State ofHawai'i v. Lorenzo, 221; 643.
6 State ofHawai 'i v. Araujo, 103 Haw. 508 (Haw. App. 2004).
7 State ofHawai 'i v. Lee, 90 Haw. 130, 142; 976 P.2d 444, 456 (Haw. App. 1999).
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referring to the Hawaiian Kingdom from the nineteenth century and not the so-called native

kingdom(s) or nations, which are a part of the political sovereignty movement of today.

Lorenzo also separates the Native Hawaiian sovereignty movement and nation building

from the continued existence of the Hawaiian Kingdom as a State. The Hawai'i Supreme Court,

in State ofHawai'i v. Armitage,' not only clarified this evidentiary burden but also discerned

between a new Native Hawaiian nation brought about through nation-building, and the Hawaiian

Kingdom that existed as a State in the nineteenth century. The Hawai'i Supreme Court explained:

Petitioners' theory of nation-building as a fundamental right under the ICA's
decision in Lorenzo does not appear viable. Lorenzo held that, for jurisdictional
purposes, should a defendant demonstrate a factual or legal basis that the [Hawaiian
Kingdom] "exists as a state in accordance with recognized attributes of a state's

sovereign nature[,]" and that he or she is a citizen of that sovereign state, a

defendant may be able to argue that the courts of the State of Hawai'i lack
jurisdiction over him or her. Thus, Lorenzo does not recognize a fundamental right
to build a sovereign Hawaiian nation.'

However, the Lorenzo court did acknowledge that it may have misplaced the burden of

proof and what needs to be proven. It stated, "[a]lthough the court's rationale is open to question

in light of international law, the record indicates that the decision was correct because Lorenzo did

not meet his burden of proving his defense of lack of jurisdiction."!° Because international law

provides for the presumption of the continuity of the State despite the overthrow of its government

by another State, it shifts the burden of proof and what is to be proven. According to Judge

Crawford, there "is a presumption that the State continues to exist, with its rights and obligations

[...] despite a period in which there is no, or no effective, government,"!! and belligerent

8 State ofHawai'i v. Armitage, 132 Haw. 36, 57; 319 P.3d 1044, 1065 (2014).
9 Id., 57; 1065.
10 State ofHawai'i v. Lorenzo, 221, 643.ll James Crawford, The Creation ofStates in International Law 34 (2nd ed. 2006).
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occupation "does not affect the continuity of the State, even where there exists no government

claiming to represent the occupied State."!2 Addressing the presumption of German State

continuity after the overthrow of the Nazi government during the Second World War, Professor

Brownlie explains:

Thus, after the defeat ofNazi Germany in the Second World War the four major
Allied powers assumed supreme power in Germany. The legal competence of the
German state [its independence and sovereignty] did not, however, disappear. What
occurred is akin to legal representation or agency of necessity. The German state

continued to exist, and, indeed, the legal basis of the occupation depended on its

continued existence. 13

"If one were to speak about a presumption of continuity," explains Professor Craven, "one

would suppose that an obligation would lie upon the party opposing that continuity to establish the

facts substantiating its rebuttal. The continuity of the Hawaiian Kingdom, in other words, may be

refuted only by reference to a valid demonstration of legal title, or sovereignty, on the part of the

United States, absent ofwhich the presumption remains."!4 Evidence of "a valid demonstration of

legal title, or sovereignty, on the part of the United States" would be an international treaty,

particularly a peace treaty, whereby the Hawaiian Kingdom would have ceded its territory and

sovereignty to the United States. Examples of foreign States ceding sovereign territory to the

United States by a peace treaty include the 1848 Treaty of Peace, Friendship, Limits, and

Settlement with the Republic ofMexico'5 and the 1898 Treaty ofPeace between the United States

ofAmerica and the Kingdom ofSpain.'®

12 Td.
13 Yan Brownlie, Principles ofPublic International Law 109 (4th ed. 1990).
14 Matthew Craven, "Continuity of the Hawaiian Kingdom as a State under International Law,"
in David Keanu Sai, ed., The Royal Commission ofInquiry: Investigating War Crimes and
Human Rights Violations Committed in the Hawaiian Kingdom 128 (2020).
15 9 Stat. 922 (1848).
16 30 Stat. 1754 (1898).
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The JointResolution Toprovidefor annexing the Hawaiian Islands to the United States,"

is a municipal law of the United States without extraterritorial effect. It is not an international

treaty. Annex "is to tie or bind[,] [t]o attach."!® Under international law, to annex territory of

another State is a unilateral act, as opposed to cession, which is a bilateral act between States.

Under international law, annexation of an occupied State is unlawful. According to TheHandbook

ofHumanitarian Law in Armed Conflicts:

The international law of belligerent occupation must therefore be understood as

meaning that the occupying power is not sovereign, but exercises provisional and

temporary control over foreign territory. The legal situation of the territory can be
altered only through a peace treaty or debellatio.'° International law does not permit
annexation of territory of another state."

Furthermore, in 1988, the Department of Justice's Office of Legal Counsel (""OLC")

published a legal opinion regarding the annexation ofHawai'i. The OLC's memorandum opinion

was written for the Legal Advisor for the Department of State regarding legal issues raised by the

proposed Presidential proclamation to extend the territorial sea from a three-mile limit to twelve.?!

The OLC concluded that only the President and not the Congress possesses "the constitutional

authority to assert either sovereignty over an extended territorial sea or jurisdiction over it under

international law on behalfof the United States."*? As Justice Marshall stated, "[t]he President is

the sole organ of the nation in its external relations, and its sole representative with foreign

17 30 Stat. 750 (1898).
18 Black's Law Dictionary (6th ed. 1990), 88.
19 There was no extinction of the Hawaiian State by debellatio because the Permanent Court of
Arbitration acknowledged the continued existence of the Hawaiian Kingdom as a State in Larsen
v. Hawaiian Kingdom, PCA Case no. 1999-01.
20 Dieter Fleck (ed.), The Handbook ofHumanitarian Law in Armed Conflicts, Section 525, 242
(1995).
21 Douglas Kmiec, "Legal Issues Raised by Proposed Presidential Proclamation to Extend the
Territorial Sea," 12 Opinions ofthe Office ofLegal Counsel 238 (1988).
22 Td, 242.
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nations,""? and not the Congress. The OLC further stated, "we doubt that Congress has

constitutional authority to assert either sovereignty over an extended territorial sea or jurisdiction

over it under international law on behalfof the United States."4 Therefore, he stated it is "unclear

which constitutional power Congress exercised when it acquired Hawaii by joint resolution.

Accordingly, it is doubtful that the acquisition ofHawaii can serve as an appropriate precedent for

a congressional assertion of sovereignty over an extended territorial sea."*> That territorial seawas

to be extended from three to twelve miles under the United Nations Law of the Sea Convention.

In otherwords, the Congress could not extend the territorial sea an additional ninemiles by statute

because its authority was limited up to the three-mile limit. Furthermore, the United States

Supreme Court, in TheApollon, concluded that the "laws ofno nation can justly extend beyond its

own territories.""6

Arriving at this conclusion, the OLC cited constitutional scholar Professor Willoughby,

"It]he constitutionality of the annexation ofHawaii, by a simple legislative act, was strenuously

contested at the time both in Congress and by the press. The right to annex by treaty was not

denied, but it was denied that this might be done by a simple legislative act. ...Only by means of

treaties, it was asserted, can the relations between States be governed, for a legislative act is

necessarily without extraterritorial force-confined in its operation to the territory of the State by

whose legislature enacted it."2" Professor Willoughby also stated, "The incorporation of one

sovereign State, such as was Hawaii prior to annexation, in the territory of another, is...essentially

23 1q., 242.
24 Td.
25 Id, 262.
26 The Apollon, 22 U.S. 362, 370 (1824).
27 Kmiec, 252.
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a matter falling within the domain of international relations, and, therefore, beyond the reach of

legislative acts."

The instant motion is filed under the international rule of the presumption of continuity of

the Hawaiian Kingdom as a State.

II. THE LORENZO PRINCIPLE

Lorenzo became a precedent case on the subject of the Hawaiian Kingdom's existence as

a State in State ofHawai'i courts, and is known in the federal court, in United States v. Goo, as the

Lorenzo principle.

Since the Intermediate Court of Appeals for the State of Hawaii's decision
in Hawaii v. Lorenzo, the courts in Hawaii have consistently adhered to

the Lorenzo court's statements that the Kingdom ofHawaii is not recognized as a

sovereign state [*4] by either the United States or the State ofHawaii. See Lorenzo,
77 Haw. 219, 883 P.2d 641, 643 (Haw. App. 1994); see also State ofHawaii v.
French, 77 Haw. 222, 883 P.2d 644, 649 (Haw. App. 1994) (stating that "presently
there is no factual (or legal) basis for concluding that the [Hawaiian] Kingdom
exists as a state in accordance with recognizing attributes of a state's sovereign
nature") (quoting Lorenzo, 883 P.2d at 643). This court sees no reason why it
should not adhere to the Lorenzo principle (emphasis added).?°

The Lorenzo principle should not be confused with a final decision. A principle is "a

comprehensive rule or doctrinewhich furnishes a basis or origin for others; a settled rule of action,

procedure or legal determination.'°° Lorenzo, as a principle, was cited by the Hawai'i Supreme

Court in 8 cases, and by the ICA in 45 cases. The latest Hawai'i Supreme Court's citation of

Lorenzo was in 2020 in State ofHawai'i v. Malave.*! The most recent citation ofLorenzo by the

28 Westel WoodburyWilloughby, The Constitutional Law of the United States, vol. 1, 345
(1910).
29 Goo, *3.
30 Black's Law, 1193.
31 State ofHawai 'i v. Malave, 146 Haw. 341, 463 P.3d 998, 2020 Haw. LEXIS 80.
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ICA was in 2021 in Bank ofN.Y. Mellon v. Cummings.*? Since 1994, Lorenzo had risen to

precedent, and, therefore, is common law.

Whether or not the Hawaiian Kingdom "exists as a state in accordance with recognized

attributes of a state's sovereign nature," it is governed by international law, not State ofHawai'i

or United States laws. While the existence of a State is a fact, a "State is not a fact in the sense that

a chair is a fact; it is a fact in the sense in which it may be said a treaty is a fact; that is, a legal

status attaching to a certain state of affairs by virtue of certain [international] rules or practices."35

The civilian law refers to this type ofa fact to be ajuridicalfact. According to Professor Lenzerini:

In the civil law tradition, a juridical fact (or legal fact) is a fact (or event)-
determined either by natural occurrences or by humans-which produces
consequences that are relevant according to law. Such consequences are defined

juridical effects (or legal effects), and consist in the establishment, modification or

extinction of rights, legal situations or juridical (or legal) relationships (privity).
Reversing the order of the reasoning, among themultifaceted natural or social facts

occurring in the world a fact is juridical when it is legally relevant, i.e. determines
the production of legal effects per effect of a legal (juridical) rule (provision). In
technical terms, it is actually the legal rule which produces legal effects, while the

juridical fact is to be considered as the condition for the production of the effects.
In practical terms, however, it is the juridical fact which activates a reaction by the

law andmakes the production of the effects concretely possible. At the same time,
no fact can be considered as ity

juridical" without a legal rule attributing this quality
to it 34

In Larsen v. Hawaiian Kingdom, the arbitral tribunal acknowledged the Hawaiian

Kingdom as a juridicalfact when it stated that in "the nineteenth century the Hawaiian Kingdom

existed as an independent State recognized as such by the United States of America, the United

32 Bank ofN.Y. Mellon v. Cummings, 149 Haw. 173, 484 P.3d 186, 2021 Haw. App. LEXIS 102,
2021 WL 1345675.
33 Crawford, 5.
34 See Exhibit A, Federico Lenzerini, Civil Law on Juridical Fact ofthe Hawaiian State and the

Consequential Juridical Act by the Permanent Court ofArbitration [ECF 174-1], 1.
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Kingdom and various other States, including by exchanges of diplomatic or consular

representatives and the conclusion of treaties,"

a. Distinguishing Between Recognition of a State and Recognition of its Government

When the Lorenzo court stated that the "United States Government recently recognized the

illegality of the overthrow of the Kingdom and the role of the United States in that event. P.L. 103-

150, 107 Stat. 1510 (1993) [but] that recognition does not appear to be tantamount to a recognition

that the Kingdom continues to exist,"3° the Court implied that the United States "derecognized"

the Hawaiian Kingdom, which it had previously recognized in the nineteenth century. It would

appear that the Lorenzo court was confusing the recognition of government with the recognition

of a State. Since the United States recognized the Hawaiian Kingdom as a State in the nineteenth

century, the United States is precluded from derecognizing it.

According to Professor Oppenheim, once recognition of a State is granted, it "is incapable

of withdrawal"®" by the recognizing State, and that "recognition estops the State which has

recognized the title from contesting its validity at any future time."?* Restatement (Third) of the

Foreign Relations Law of the United States, "[t]he duty to treat a qualified entity as a state also

implies that so long as the entity continues to meet those qualifications its statehood may not be

'derecognized.' If the entity ceases to meet those requirements, it ceases to be a state and

derecognition is not necessary (emphasis added)."3? By applying international law, the Lorenzo

35 Larsen v. Hawaiian Kingdom, 119 International Law Reports 566, 581 (2001).
36 State ofHawai 'i v. Lorenzo, 221, 643.
37 Lassa Oppenheim, International Law 137 (3rd ed. 1920).
38 Georg Schwarzenberger, "Title to Territory: Response to a Challenge," 51(2) American
Journal ofInternational Law 308, 316 (1957).
39 Restatement (Third), §202, comment g.

9



principle places the burden on the ODC to provide any factual (or legal) basis for concluding that

the Kingdom "ceases to be a state," and not that it derecognized it.

The government of a State, however, may be de-recognized depending on factual or legal

circumstances. Such was the case when President Jimmy Carter terminated the defense treatywith

Taiwan after the government of Taiwan was de-recognized as the government of China." In

Goldwater v. Carter, the Supreme Court explained, "[a]brogation of the defense treaty with

Taiwanwas a necessary incident to Executive recognition of the Peking Government, because the

defense treaty was predicated upon the now-abandoned view that the Taiwan Government was the

only legitimate authority in China.""! In the case ofthe non-recognition of the government ofCuba,

the Supreme Court, in Banco Nacional de Cuba v. Sabbatino, stated:

It is perhaps true that nonrecognition ofa government in certain circumstancesmay
reflect no greater unfriendliness than the severance of diplomatic relations with a

recognized government, but the refusal to recognize has a unique legal aspect. It

signifies this country's unwillingness to acknowledge that the government in

question speaks as the sovereign authority for the territory it purports to control

[citation omitted].'2

The Lorenzo principle is NOT a matter of recognition of government but rather the

recognition of the Hawaiian State as evidenced by the Hawaiian-American Treaty of Friendship,

Commerce and Navigation." There is no evidence that the Executive branch de-recognized the

government of the Hawaiian Kingdom. Rather, President Grover Cleveland, head ofthe Executive

branch, admitted to an illegal overthrow of the Hawaiian government by the United Statesmilitary

40 Goldwater v. Carter, 444 U.S. 996 (1979).
41 7d., 1007.
42 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 411 (1964).
43 9 Stat. 977 (1841-1851).
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and vowed to restore that government. Therefore, as a juridical fact, the United States cannot

simply derecognize the Hawaiian State.

b. United States Explicit Recognition of the Continued Existence of the Hawaiian
Kingdom and the Council ofRegency as its Government

The status of the Hawaiian Kingdom came to the attention of the United States in a

complaint for injunctive relief filedwith the United States District Court for the District ofHawai'i

on August 4, 1999 in Larsen v. United Nations, et al."4 The United States and the Council of

Regency representing the Hawaiian Kingdom were named as defendants in the complaint.

On October 13, 1999, a notice of voluntary dismissal without prejudice was filed as to the

United States and nominal defendants [United Nations, France, Denmark, Sweden, Norway,

United Kingdom, Belgium, Netherlands, Italy, Spain, Switzerland, Russia, Japan, Germany,

Portugal and Samoa] by the plaintiff.45 On October 29, 1999, the remaining parties, Larsen and

the Hawaiian Kingdom, entered into a stipulated settlement agreement dismissing the entire case

without prejudice as to all parties and all issues and submitting all issues to binding arbitration. An

agreement was reached to submit the dispute to final and binding arbitration at the Permanent

Court of Arbitration at the The Hague, the Netherlands was entered into on October 30, 1999.*°

The stipulated settlement agreement was filed with the court by the plaintiff on November 5,

1999.47 On November 8, 1999, a notice of arbitration was filed with the International Bureau of

4 Larsen v. UnitedNations et al., case #1:99-cv-00546-SPK, document #1.
45 Td., document #6.
46 Agreement between plaintiff Lance Paul Larsen and defendant Hawaiian Kingdom to submit
the dispute to final and binding arbitration at the Permanent Court ofArbitration at The Hague,
the Netherlands (October 30, 1999),
https://www.alohaquest.con/arbitration/pdf/Arbitration,Agreement.pdf.
47 Larsen v. UnitedNations et al., document #8.
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the Permanent Court of Arbitration ("PCA"}-Lance Paul Larsen v. Hawaiian Kingdom.® An

order dismissing the case by District Court Judge Samuel P. King, on behalf of the plaintiff, was

entered onNovember 11, 1999.

Distinct from the subject matter jurisdiction of the Larsen v. Hawaiian Kingdom ad hoc

arbitral tribunal, which was formed on June 9, 2000, the PCA had to first possess "institutional

jurisdiction" by virtue of Article 47 of the 1907 Hague Convention for the Pacific Settlement of

International Disputes, I (1907 PCA Convention), before it could establish the ad hoc tribunal in

the first place ("The jurisdiction of the Permanent Court may, within the conditions laid down

in the regulation, be extended to disputes [with] non-Contracting [States] [emphasis added].")."

According to UNCTAD, there are three types of jurisdictions at the PCA, "Jurisdiction of the

Institution," "Jurisdiction of the Arbitral Tribunal," and "Contentious/Advisory Jurisdiction."*°

Article 47 of the Convention provides for the jurisdiction of the PCA as an institution. Before the

PCA could establish an ad hoc arbitral tribunal for the Larsen dispute it needed to possess

institutional jurisdiction beforehand by ensuring that the Hawaiian Kingdom is a State, thus

bringing the international dispute within the auspices of the PCA.

Evidence of the PCA's recognition of the continuity of the Hawaiian Kingdom as a State

and its government is found in Annex 2-Cases Conducted Under theAuspices ofthePCA orwith

the Cooperation ofthe International Bureau of the PCA Administrative Council's annual reports

from 2000 through 2011. Annex 2 of these annual reports stated that the Larsen arbitral tribunal

48 Notice ofArbitration (November 8, 1999),
https://www.alohaquest.com/arbitration/pdf/Notice_of Arbitration.pdf.
49 36 Stat. 2199. The Senate ratified the 1907 PCA Convention on April 2, 1898 and entered into
force on January 26, 1910.
50 United Nations Conference on Trade and Development (UNCTAD), Dispute Settlement:
General Topics-1.3 Permanent Court ofArbitration 15-16 (2003) (online at

https://unctad.org/system/files/official-document/edmmise232add26_en.pdf).
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was established "[p]ursuant to article 47 of the 1907 Convention.">! Since 2012, the annual reports

ceased to include all past cases conducted under the auspices of the PCA but rather only cases on

the docket for that year. Past cases became accessible at the PCA's case repository on its website

at https://pca-cpa.org/en/cases/.

In determining the continued existence of the Hawaiian Kingdom as a non-Contracting

State to the 1907 PCA Convention, the relevant rules of international law that apply to established

States must be considered, and not those rules of international law thatwould apply to new States.

Professor Lenzerini concluded that, "according to a plain and correct interpretation of the relevant

rules, the Hawaiian Kingdom cannot be considered, by virtue of the prolonged US occupation, as

extinguished as an independent State and subject of international law. In fact, in the event of illegal

annexation, 'the legal existence of [...] States [is] preserved from extinction,' since 'illegal

occupation cannot of itself terminate statehood.'"*"

The PCA Administrative Council that published the annual reports did not "recognize" the

Hawaiian Kingdom as a new State, butmerely "acknowledged" its continuity since the nineteenth

century for purposes of the PCA's institutional jurisdiction. If the United States objected to the

PCA Administrative Council's annual reports, which it is a member of the Council, that the

Hawaiian Kingdom is a non-Contracting State to the 1907 PCA Convention, it would have filed a

declaration with the Dutch Foreign Ministry as it did when it objected to Palestine's accession to

the 1907 PCA Convention on December 28, 2015. Palestine was seeking to become a Contracting

State to the 1907 PCA Convention and submitted its accession to the Dutch government on

51 Permanent Court ofArbitration, Annual Reports, Annex 2 (online at https://pca-
cpa.org/en/about/annual-reports/).
52 See Exhibit B, Declaration ofProfessor Federico Lenzerini, Legal Opinion on the Authority of
the Council ofRegency ofthe Hawaiian Kingdom [ECF 55-2], para. 5.
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October 30, 2015. In its declaration, which the Dutch Foreign Ministry translated into French, the

United States explicitly stated, inter alia, "the government of the United States considers that 'the

State ofPalestine' does not answer to the definition of a sovereign State and does not recognize it

as such (translation)."*? The Administrative Council, however, did acknowledge, by vote of 54 in

favor and 25 abstentions, that Palestine is a Contracting State to the 1907 PCA Convention in

March of 2016.

Because the State is a juristic person, it requires a government to speak on its behalf,

withoutwhich the State is silent, and, therefore, there could be no arbitral tribunal to be established

by the PCA. On the contrary, the PCA did form a tribunal after confirming the existence of the

Hawaiian State and its government, the Council ofRegency, pursuant to Article 47. In international

intercourse, which includes arbitration at the PCA, the Permanent Court of International Justice,

in German Settlers in Poland, explained that "States can act only by and through their agents and

representatives."°* As Professor Talmon states, "[t]he government, consequently, possesses thejus

repraesentationis omnimodae, i.e. plenary and exclusive competence in international law to

represent its State in the international sphere. [Professor Talmon submits] that this is the case

irrespective ofwhether the government is in situ or in exile."*5

After the PCA verified the continued existence of the Hawaiian State, as a juristic person,

it also simultaneously ascertained that the Hawaiian State was representedby its government-the

Council ofRegency.** The PCA identified the international dispute in Larsen as between a "State"

53 Ministry of Foreign Affairs of the Kingdom of the Netherlands, Notification of the Declaration
of the United States translated into French (January 29, 2016) (online at
https://repository.overheid.nl/frbr/vd/0033 16/1/pdf/003316 Notificaties11.pdf).
54 German Settlers in Poland, 1923, PCI, Series B, No. 6, 22.
55 Stefan Talmon, Recognition ofGovernments in International Law: With Particular Reference
to Governments in Exile 115 (1998).
56 See Exhibit B.
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and a "private entity" in its case repository.*' Furthermore, the PCA described the dispute between

the Council ofRegency and Larsen as between a government and a resident ofHawai'i.

Lance Paul Larsen, a resident of Hawaii, brought a claim against the Hawaiian
Kingdom by its Council of Regency ("Hawaiian Kingdom") on the grounds that
the Government of the Hawaiian Kingdom is in continual violation of: (a) its 1849

Treaty ofFriendship, Commerce andNavigationwith the United States ofAmerica,
as well as the principles of international law laid down in the Vienna Convention
on the Law of Treaties, 1969 and (b) the principles of international comity, for

allowing the unlawful imposition ofAmerican municipal laws over the claimant's

person within the territorial jurisdiction of the Hawaiian Kingdom (emphasis
added)."58

Furthermore, the United States, by its embassy in The Hague, entered into an agreement

with the Hawaiian Kingdom to have access to the pleadings of the arbitration. This agreement was

brokered by Deputy Secretary General Phyllis Hamilton of the Permanent Court of Arbitration

prior to the formation of the arbitral tribunal on June 9, 2000.°9

Furthermore, there is no legal requirement for the Council ofRegency, being the successor

in office to Queen Lili'uokalani under the constitution and laws of the Hawaiian Kingdom, to get

recognition from the United States as the government ofthe Hawaiian Kingdom. The United States

recognition of the Hawaiian Kingdom as an independent State on July 6, 1844, was also the

recognition of its government-a constitutional monarchy, as its agent. Successors in office to

King Kamehameha II, who at the time of international recognition was King of the Hawaiian

Kingdom, did not require diplomatic recognition. These successors included King Kamehameha

IV in 1854, King Kamehameha V in 1863, King Lunalilo in 1873, King Kalakaua in 1874, Queen

57 Permanent Court ofArbitration Case Repository, Larsen v. Hawaiian Kingdom, PCA Case no.
1999-01 (online at https://pca-cpa.org/en/cases/35/).
58 1,0
59 See Exhibit C, Declaration ofDavid Keanu Sai, Ph.D. [ECF 55-1].
6° U.S. Secretary of State Calhoun to Hawaiian Commissioners (July 6, 1844) (online at:

https://hawatiankingdom.org/pdf/US_Recognition.pdf).
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Lili'uokalani in 1891, the Council ofRegency in 1997. The legal doctrines of recognition ofnew

governments only arise "with extra-legal changes in government" of an existing State.®!

Successors to King Kamehameha I were not established through "extra-legal changes," but rather
under the constitution and laws of the Hawaiian Kingdom. According to the Restatement (Third)

ofthe Foreign Relations Law of the United States:

Recognition in cases of constitutional succession. Where a new administration
succeeds to power in accordance with a state's constitutional processes, no issue of
recognition or acceptance arises; continued recognition is assumed (emphasis
added).°2

The Respondent is an aboriginal Hawaiian subject and was appointed by the Council of

Regency as acting Attorney General for the Hawaiian Kingdom on August 11, 2013, and,

therefore, meets the requirement set by the Supreme Court in Armitage "that he...is a citizen of

that sovereign state, a defendant may be able to argue that the courts of the State ofHawai'i lack

jurisdiction over him."®

c. Shifting the Burden of Proof in the Lorenzo principle

Because international law provides for the presumption of the continuity of the State

despite the overthrow of its government by another State, it shifts the burden on the party opposing

the presumption, the ODC, to provide rebuttable evidence that the Hawaiian Kingdom does not

continue to exist as a State under international law. When the Lorenzo court acknowledged that

Lorenzo pled in his motion to dismiss the indictment that the Hawaiian Kingdom "was recognized

as an independent sovereign nation by the United States in numerous bilateral treaties," it set the

61 MJ. Peterson, Recognition ofGovernments: LegalDoctrines and State Practice, 1815-1995
26 (1997).
62 Restatement (Third), §203, comment c.
63 See Exhibit D, Commission ofDexter Ke'eaumoku Ka'iama as Attorney General.
64 State ofHawai 'i v. Lorenzo, 220; 642.
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presumption to be the Hawaiian Kingdom's existence as a State under international law. This

would have resulted in placing the burden "on the party opposing that continuity to establish the

facts substantiating its rebuttal." Under international law, it was not the burden of Lorenzo to

provide evidence that the Hawaiian Kingdom "exists" when the Lorenzo court already

acknowledged its existence and recognition by the United States. Rather, it was the burden of the

prosecution to provide rebuttable evidence that the Hawaiian Kingdom "does not exist" as a State.

d. Conclusion

For these reasons, Respondent respectfully requests that the Disciplinary Board schedule

an evidentiary hearing for the ODC to provide rebuttable evidence, whether factual or legal, that

the Hawaiian Kingdom ceases to exist as a State in light of the evidence and law in the instant

motion. If the ODC is unable to proffer rebuttable evidence, the Respondent respectfully requests

that this Disciplinary Board dismiss the instant proceedings (18-0339) in its entirety, including the

August 22, 2022 subpoena pursuant to the HRCP 12(b)(2) and the Lorenzo principle.

ll, MOTION FOR PROTECTIVE ORDER

Respondent respectfully asserts that the Board Chairman ismandated to dismiss the instant

proceedings, under the Lorenzo principle, unless the ODC is able to provide rebuttable evidence,

whether factual or legal, that the Hawaiian Kingdom ceases to exist as a State. Should the ODC

prevail by providing rebuttable evidence under international law, Respondent will move for a

protective order pursuant to Rule 12(c)(i) of the Rules of the Disciplinary Board of the Hawai'i

Supreme Court.

An examination of the records in this casewill show that Respondent, through his counsel,

has provided correspondence and an extensive submission of documents in response to inquiries

from the ODC. Respondent's cooperation with ODC's (over 3 years old) investigation has not
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been the subject ofdispute requiring action on the part of the Board Chairman and should be taken

into account as amitigating factor in this proceeding.

The records will further confirm that ODC's inquiry, in large part, involves alleged

violations of HRS Section 480E and 480E-13. Violations of this section can result in criminal

incarceration as well as a fine of $10,000. However, despite requests from Respondent (through

counsel) ODC has, as of this time, refused and/or rejected Respondent's request for transactional

immunity. The matter of transactional immunity is consequential to Respondent's respectful

objection and refusal of the ODC oral deposition.

DATED: Honolulu, Hawai'i, August 24, 2022.

Re éctfully submitted,
(

/s/ Dexter K. Ka'iama

DEXTER K. KA'TAMA (Bar No. 4249)
spondent
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IN THE SUPREME COURT OF THE
STATE OF HAWAI'I

CONFIDENTIAL

Case No. 18-0339

ODC v.
or,

A confidential pending investigation and/or

Declaration ofDexter K. Ka'iama; Exhibits
Proceeding under the Rules of the Supreme
Court of the State ofHawai'i and its
Disciplinary Board, regarding a matter of

a6A-D"
Attorney discipline.

DECLARATION OF DEXTER K. KA'IAMA

I, Dexter K. Ka'iama, declare the following:

1, I am an aboriginal Hawaiian Kingdom subject, the Respondent in ODC Case No.

18-0339, and make this declaration from my personal knowledge, unless otherwise so indicated.

2. I am also Acting Attorney General and legal counsel for Plaintiff in the matter of

the Hawaiian Kingdom v. Joseph Robinette Biden, Jr., et al., Civil No. 1:21:cv-00243-LEK-RT

in the United States District Court for the District ofHawai'i (hereinafter referred to as

"Hawaiian Kingdom v. Biden').

3. That attached to this declaration as Exhibit "A" is a true and correct copy of the

Declaration ofProfessor Federico Lenzerini; Exhibit "1" that I filed as Document 174-1 in

Hawaiian Kingdom v. Biden on December 6, 2021;

4, That attached to this declaration as Exhibit "B" is a true and correct copy of the

Declaration of Professor Federico Lenzerini; Exhibit "2" that I filed as Document 55-2 in

Hawaiian Kingdom v. Biden on August 11, 2021;



5. That attached to this declaration as Exhibit "C" is a true and correct copy of the

Declaration ofDavid Keanu Sai, Ph.D.; Exhibit "1" that I filed as Document 55-1 in Hawaiian

Kingdom y. Biden on August 11, 2021;

6. That attached to this declaration as Exhibit "D" is a true and correct copy ofmy

appointment as the Acting Attorney General, by the Council ofRegency for the Hawaiian

Kingdom on August 11, 2013. The appointment affirms my standing as an aboriginal Hawaiian

Kingdom subject.

I declare under penalty ofperjury that the foregoing is true and correct.

Dated: Kailua, Hawai'i, August 24, 2022.

f
xte K. Ka'iama
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Case
1:21-cv-00243-LEK-T

Document 174-1 Filed 12/06/2)- Pagelof2 PagelD #:
1433 \

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAI'I

Civil No. 1:21:cv-00243-LEK-RTHAWAIIAN KINGDOM,

DECLARATION OF PROFESSOR
FEDERICO LENZERINI; EXHIBIT
46

1
"

Plaintiff,

v

JOSEPH ROBINETTE BIDEN JR., in his
official capacity as President of the United
States; KAMALA HARRIS, in her official
capacity as Vice-President and President of
the United States Senate; ADMIRAL JOHN
AQUILINO, in his official capacity as
Commander, U.S. Indo-Pacific Command;
CHARLES P. RETTIG, in his official
capacity as Commissioner of the Internal
Revenue Service; et al.,

Defendants.

DECLARATION OF PROFESSOR FEDERICO LENZERINI

I, Federico Lenzerini, declare the following:

1. I am an Italian citizen residing in Poggibonsi, Italy. I am the author of the

legal opinion on the civil law on juridical fact of the Hawaiian State and the

consequential juridical act by the Permanent Court ofArbitration, which a

true and correct copy of the same is attached hereto as Exhibit "1".



Case 1:21
-cv-00243-LEKRT

Document 174-1 Filed 12/06/23. Page2of2 PagelD #:
1434

2. I have a Ph.D. in international law and I am a Professor of International

Law, University of Siena, Italy, Department ofPolitical and International

Sciences. For further information see https://docenti.unisi.it/it/lenzerini. I

can be contacted at federico.lenzerini@unisi.it.

I declare under penalty ofperjury that the foregoing is true and correct.

DATED: Siena, Italy, 5 December 2021.

Professor Federico Lenzerini
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CIVIL LAW ON JURIDICAL FACT OF THE HAWAIIAN STATE AND THE CONSEQUENTIAL
JURIDICAL ACT BY THE PERMANENT COURT OF ARBITRATION

FEDERICO LENZERINI"

5 December 2021

Juridical Facts

In the civil law tradition, a juridical fact (or legal fact) is a fact (or event) - determined either by
natural occurrences or by humans - which produces consequences that are relevant according to
law. Such consequences are defined juridical effects (or legal effects), and consist in the
establishment, modification or extinction of rights, legal situations or juridical (or legal) relationships
(privity). Reversing the order of the reasoning, among the multifaceted natural or social facts
occurring in the world a fact is juridicalwhen it is legally relevant, i.e. determines the production of
legal effects per effect of a legal (juridical) rule (provision). In technical terms, it is actually the legal
rule which produces legal effects, while the juridical fact is to be considered as the condition for the
production of the effects. In practical terms, however, it is the juridical fact which activates a
reaction by the law and makes the production of the effects concretely possible. At the same time,
no fact can be considered as "juridical" without a legal rule attributing this quality to it.t

Both rights, powers or obligations- held by/binding a person or another subject of law (in
international law, a State, an international organization, a people, or any other entity to which
international law attributes legal personality) - may arise from a juridical fact.

Sometimes a juridical fact determines the production of legal effects irrespective of the action of a
person or another subject of law. In other terms, in some cases legal effects are
automatically produced by a(n inactive) juridical fact - only by virtue of the mere existence of the
latter - without any need of an action by a legal subject. "Inactive juridical facts are events which
occur more or less spontaneously, but still have legal effects because a certain reaction is regarded
to be necessary to deal with the newly arisen circumstances" .* Inactive juridical facts may be based
onan occasional situation, a quality of a person or a thing, or the course of time.?

JuridicalActs

In other cases, however, the legal effects arising from a juridical fact only exist potentially, and, in
order to concretely come into existence they need to be activated through a behaviour by a subject
of law, which may consist of either an action or a passive behaviour. The legal effects may arise from
either an operational act - i.e. a behaviour to which the law attributes legally-relevant effects for
the sole ground of its existence, "although the acting [subject] had no intention to create this legal

*
Professor of International Law and Human Rights, University of Siena (Italy), Department of Political and International

Sciences. Professor at the LL.M. Program on Intercultural Human Rights, St. Thomas University School of Law, Miami,
FL, USA.
* See Lech Morawski, "Law, Fact and Legal Language", (1999) 18 Law and Philosophy 461, at 463.
2 See "Legal System of Civil Law in the Netherlands", available at
<http://www.dutchcivillaw.com/content/legalsystem022aa.htm> (accessed on 4 December 2021).
3 Ibidem.
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effect"* - or an act that a subject of law performs intentionally, "because he[/she/it] knows that the
law will respond to it by acknowledging the conception of a particular legal effect. The act is explicitly
[and voluntarily] chosen to let this legal effect arise".> In order to better comprehend this line of
reasoning, one may consider the example of adverse possession,® which is determined by the
juridical fact that a given span of time has passed during which the thing has continuously been in
the possession without being claimed by its owner. However, in order for the possessor to
effectively acquire the right to property, it is usually necessary to activate a legal action before the
competent authority aimed at obtaining its legal recognition. In this and other similar cases a subject
of law intentionally performs an act "to set the law in motion" with the purpose of producing a

desired juridical effect. The legal subject concerned knows that, through performing such an act,
the wanted juridical effect will be produced as a consequence of the existence of a juridical fact.
Acts that are intentionally performed by a subject of law with the purpose of producing a desired
legal effect are defined as juridical acts (or legal acts). \t follows that an act consequential to a

juridical fact (i.e. having the purpose of producing a given juridical effect in consequence of the
existence of a juridical fact) is called juridical (or legal) act. The entitlement to perform a juridical
act is the effect of a power attributed by the juridical fact to the legal subject concerned. The most
evident difference between juridical facts and juridical acts is that, while the former "produce legal
consequences regardless of a [person]'s will and capacity", the latter "are licit volitional acts -in the
form of a manifestation of will - that are intended to produce legal consequences".'

Effects ofJuridicalActs on Third Parties

One legal subject may only perform a juridical act unilaterally when it falls within her/his/its own
legal sphere, but an unilateral juridical act may produce effects for other legal subjects as well. For
instance, in private law unilateral juridical acts exist which produce juridical effects on third parties
~ for instance a will or a promise to donate a sum of money. Usually, unilateral juridical acts start to
produce their effects from the moment when they are known by the beneficiary, and from that
moment their withdrawal is precluded, unless otherwise provided for by applicable law (depending
on the specific act concerned).

Similarly, bilateral or plurilateral juridical acts influencing the life of third parties are also provided
by law - e.g. a contract in favour of third parties or a trust, typical of the common law tradition.
Then, of course, the beneficiary of such acts may decide to refuse the benefits (if any) arising from
them; however, if such benefits are not refused, said acts will definitely produce their effects, and
may only be withdrawn within the limits established by law. Juridical acts also include the laws and
regulations adopted by national parliaments, administrative acts, and, more in general, all acts
determining - i.e. creating, modifying or abrogating - legal effects. Acts of the judiciary (judgments,
orders, decrees, etc.) are also included in the concept of juridical acts. For instance, a judgment
recognizing natural filiation produces the effects of filiation - with retroactive effects -

"transform{ing1 the [juridical] fact of procreation (in itself insufficient to create a legal relationship)

* Ibidem.
5 Ibidem.
6 Adverse possession refers to a legal principle - in force in many countries, especially of civil taw - according to which
a subject of law is granted property title over another subject's property by keeping continuous possession of it for a

given (legally defined) period of time, on the condition that the title over the property is not claimed by the owner
throughout the whole duration of that period of time.
7 See Nikolaos A. Davrados, "A Louisiana Theory of Juridical Acts" (2020) 80 Louisiana Law Review 1119, at 1273.
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into a state of filiation (recognized child) that is relevant to the law".® In this case, a juridical act of
the judge actually leads to the recognition of a legal state - productive of a number of juridical
effects, including ex tunc - arising from the juridical fact of the natural filiation. This is a perfect
example of a juridical fact (exactly the natural filiation) whose legal effects exist potentially, and are
activated by the juridical act represented by the judge's decision.

The JuridicalAct of the Permanent Court ofArbitration (PCA) Recognizing the Juridical Fact of the
Statehood of the Hawaiian Kingdom and the Council ofRegency as its government

According to the PCA Arbitration Rules,? disputes included within the competence of the PCA include
the following instances:

e disputes between two or more States;
e disputes between two parties ofwhich only one is a State (i.e., disputes between a State and

a private entity);
disputes between a State and an international organization;
disputes between two or more international organizations;

e disputes between an international organization and a private entity.

It is evident that, in order for a dispute to fall within the competence of the PCA, it is always
necessary that either a State or an international organization are involved in the controversy. The
case of Larsen v. Hawaiian Kingdom" was qualified by the PCA as a dispute between a State (The
Hawaiian Kingdom) and a Private entity (Lance Paul Larsen).*! In particular, the Hawaiian Kingdom
was qualified as a non-Contracting Power under Article 47 of the 1907 Convention for the Pacific
Settlement of International Disputes." In addition, since the PCA allowed the Council of Regency to
represent the Hawaiian Kingdom in the arbitration, it also implicitly recognized the former as the
government of the latter.4

According to a civil law perspective, the juridical act of the International Bureau of the PCA
instituting the arbitration in the case of Larsen v. Hawaiian Kingdom may be compared - mutatis
mutandis - to a juridical act of a domestic judge recognizing a juridical fact (e.g. filiation) which is

productive of certain legal effects arising from it according to law. Said legal effects may include,
depending on applicable law, the power to stand before a courtwith the purpose of invoking certain
rights. In the context of the Larsen arbitration, the juridical fact recognized by the PCA in favour of
the Hawaiian Kingdom was its quality of State under international law. Among the legal effects
produced by such a juridical fact, the entitlement of the Hawaiian Kingdom to be part of an
international arbitration under the auspices of the PCA was included, since the existence of said
juridical fact actually represented an indispensable condition for the Hawaiian Kingdom to be
admitted in the Larsen arbitration, vis-a-vis a private entity (Lance Paul Larsen). Consequently, the

® See Armando Cecatiello, "Recognition of the natural child", available at <https://www.cecatiello.it/en/riconoscimento-
del-figlio-naturale-2/> (accessed on 4 December 2021).
9 The PCA Arbitration Rules 2012 (available at <https://docs.pca-cpa.org/2015/11/PCA-Arbitration-Rules-2012.pdf>,
accessed on 5 December 2021) constitute a consolidation of the following set of PCA procedural rules: the Optional
Rules for Arbitrating Disputes between Two States (1992); the Optional Rules for Arbitrating Disputes between Two
Parties of Which Only One is a State (1993); the Optional Rules forArbitration Between International Organizations and
States (1996); and the Optional Rules forArbitration Between International Organizations and Private Parties (1996).
10 Case number 1999-01.
11 See <https://pca-cpa.org/en/cases/35/> (accessed on 5 December 2021).
12 Available at <https://docs.pca-cpa.org/2016/01/1907-Convention-for-the-Pacific-Settlement-of-International-
Disputes.pdf> (accessed on 5 December 2021).
13 Sae Declaration of Professor Federico Lenzerini [ECF 55-2].
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international Bureau of the PCA carried out the juridical act consisting in establishing the arbitral
tribunal as an effect of the recognition of the juridical fact in point. Likewise, e.g., the recognition of
the juridical fact of filiation by a domestic judge, also the recognition of the Hawaiian Kingdom as a
State had in principle retroactive effects, in the sense that the Hawaiian Kingdom did not acquire
the condition of State per effect of the PCA's juridical act. Rather, the Hawaiian Kingdom's Statehood
was a juridical fact that the PCA recognized as pre-existing to its juridical act.

The Effects of the JuridicalAct of the PCA Recognizing the Juridical Fact of the Continued Existence
of the Hawaiian Kingdom as a State and the Council ofRegency as its government

At the time of the establishment of the Larsen arbitral tribunal by the PCA, the latter had 88
contracting parties."4 One may safely assume that the PCA's juridical act consisting in the recognition
of the juridical fact of the Hawaiian Kingdom as a State, through the institution of the Larsen
arbitration, reflected a view shared by all such parties, on account of the fact that the decision of
the International Bureau of the PCA was not followed by any complaints by any of them. In

particular, it is especially meaningful that there was "no evidence that the United States, being a

Contracting State [indirectly concerned by the Larsen arbitration], protested the International
Bureau's recognition of the Hawaiian Kingdom as a State in accordance with Article 47".4 On the
contrary, the United States appeared to provide its acquiescence to the establishment of the
arbitration, as it entered into an agreement with the Council of Regency of the Hawaiian Kingdom
to access all records and pleadings of the dispute.

Under international law, the juridical act of the PCA recognizing the juridical fact of the Hawaiian
Kingdom as a State may reasonably be considered as an important manifestation of - contextually
- State practice and opinio juris, in support of the assumption according to which the Hawaiian
Kingdom is actually -- and has never ceased to be - a sovereign and independent State pursuant to
customary international law. As noted a few lines above, it may be convincingly held that the PCA
contracting parties actually agreed with the recognition of the juridical fact of the Hawaiian Kingdom
as a State carried out by the International Bureau. In fact, in international law, acquiescence
"concerns a consent tacitly conveyed by a State, unilaterally, through silence or inaction, in
circumstances such that a response expressing disagreement or objection in relation to the conduct
of another State [or an international institution] would be called for'.4® The case in discussion is

evidently a situation in the context of which, in the event that any of the PCA contracting parties
would have disagreed with the recognition of the continued existence of the Hawaiian Kingdom as
a State by the International Bureau through its juridical act, an explicit reaction would have been
necessary. Since they "did not do so [...] thereby must be held to have acquiesced. Qui tacet
consentire videtur si loqui debuisset ac potuisset" 17

14 See <https://pca-cpa.org/en/about/introduction/contracting-parties/> (accessed on 5 December 2021).
15 See David Keanu Sai, "The Royal Commission of Inquiry", in David Keanu Sai (ed.), The Royal Commission of Inquiry:
InvestigatingWar Crimes and Human Rights Violations Committed in the Hawaiian Kingdom (Honolulu 2020) 12, at 25.
16 See Nuno Sérgio Marques Antunes, "Acquiescence", in Riidiger Wolfrum (ed.), Max Planck Encyclopedia of Public
International Law (2006), at para. 2.
17 See International Court of Justice, Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits,
Judgment of 15 June 1962, /.C.J. Reports 1962, p. 6, at 23.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

Civil No. 1:21-cv-00243-LEK-RTHAWAIIAN KINGDOM,

DECLARATION OF
PROFESSOR FEDERICO
LENZERINI

Plaintiff,

Vv.

JOSEPH ROBINETTE BIDEN JR., in his
official capacity as President of the United
States; KAMALA HARRIS, in her official
capacity as Vice-President and President of
the United States Senate; ADMIRAL JOHN
AQUILINO, in his official capacity as

Commander, U.S. Indo-Pacific Command;
CHARLES P. RETTIG, in his official
capacity as Commissioner of the Internal
Revenue Service; JANE HARDY, in her
official capacity as Australia's Consul
General to Hawai'i and the United
Kingdom's Consul to Hawai'i; JOHANN
URSCHITZ, in his official capacity as
Austria's Honorary Consul to Hawai'i; M.
JAN RUMI, in his official capacity as

Bangladesh's Honorary Consul to Hawai'i
and Morocco's Honorary Consul to Hawai'i;
JEFFREY DANIEL LAU, in his official
capacity as Belgium's Honorary Consul to
Hawai'i; ERIC G. CRISPIN, in his official
capacity as Brazil's Honorary Consul to
Hawai'i; GLADYS VERNOY, in her
official capacity as Chile's Honorary Consul
General to Hawai'i; JOSEF SMYCEK, in
his official capacity as the Czech Republic's
Deputy Consul General for Los Angeles that
oversees the Honorary Consulate in
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Hawai'i; BENNYMADSEN, in his official
capacity as Denmark's Honorary Consul to
Hawai'i; KATJA SILVERAA, in her
official capacity as Finland's Honorary
Consul to Hawai'i; GUILLAUME
MAMAN, in his official capacity as
France's Honorary Consul to Hawai'i;
DENIS SALLE, in his official capacity as

Germany's Honorary Consul to Hawai'i;
KATALIN CSISZAR, in her official
capacity as Hungary's Honorary Consul to
Hawai'i; SHEILAWATUMULL, in her
official capacity as India's Honorary Consul
to Hawai'i; MICHELE CARBONE, in his
official capacity as Italy's Honorary Consul
to Hawai'i; YUTAKA AOKI, in his official
capacity as Japan's Consul General to
Hawai'i; JEAN-CLAUDE DRUI, in his
official capacity as Luxembourg's Honorary
Consul to Hawai'1; ANDREW M.
KLUGER, in his official capacity as
Mexico's Honorary Consul to Hawai'i;
HENK ROGERS, in his official capacity as
Netherland's Honorary Consul to Hawai'i;
KEVIN BURNETT, in his official capacity
as New Zealand's Consul General to
Hawai'i; NINA HAMRE FASI, in her
official capacity as Norway's Honorary
Consul to Hawai'i; JOSELITO A. JIMENO,
in his official capacity as the Philippines's
Consul General to Hawai'1; BOZENA
ANNA JARNOT, in her official capacity as
Poland's Honorary Consul to Hawai'i;
TYLER DOS SANTOS-TAM, in his official
capacity as Portugal's Honorary Consul to
Hawai'i; R.J. ZLATOPER, in his official
capacity as Slovenia's Honorary Consul to
Hawai'i; HONG, SEOK-IN, in his official
capacity as the Republic of South Korea's
Consul General to Hawai'i; JOHN HENRY
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FELIX, in his official capacity as Spain's
Honorary Consul to Hawai'i; BEDE
DHAMMIKA COORAY, in his official
capacity as Sri Lanka's Honorary Consul to
Hawai'i; ANDERS G.O. NERVELL, in his
official capacity as Sweden's Honorary
Consul to Hawai'i; THERES RYF DESAI,
in her official capacity as Switzerland's
Honorary Consul to Hawai'i; COLIN T.
MIYABARA, in his official capacity as
Thailand's Honorary Consul to Hawai'i;
DAVID YUTAKA IGE, in his official
capacity as Governor of the State of
Hawai'i; TYNOHARA, in her official
capacity as Commissioner of Securities;
ISSAC W. CHOY, in his official capacity as
the director of the Department of Taxation
of the State ofHawai'i; CHARLES E.
SCHUMER, in his official capacity as U.S.
Senate Majority Leader; NANCY PELOSI,
in her official capacity as Speaker of the
United States House of Representatives;
RON KOUCHL, in his official capacity as
Senate President of the State ofHawai'i;
SCOTT SAIKI, in his official capacity as

Speaker of the House ofRepresentatives of
the State ofHawai'i; the UNITED STATES
OF AMERICA; and the STATE OF
HAWAT',

Defendants.

DECLARATION OF PROFESSOR FEDERICO LENZERINI
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DECLARATION OF PROFESSOR FEDERICO LENZERINI

I, Federico Lenzerini, declare the following:

1. Jam an Italian citizen residing in Siena, Italy. I am the author of the legal

opinion on the authority of the Council ofRegency of the Hawaiian

Kingdom dated 24 May 2020, which a true and correct copy of the same is

attached hereto.

2. I have a Ph.D. in international law and I am a Professor of International

Law, University of Siena, Italy, Department ofPolitical and International

Sciences. For further information see https://docenti.unisi.it/it/lenzerini. I

can be contacted at federico.lenzerini@unis1.it.

I declare under penalty ofperjury that the foregoing is true and correct.

DATED: Siena, Italy, 13 May 2021.

\

Professor Federico Lenzerini
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LEGAL OPINION ON THE AUTHORITY OF THE COUNCIL OF REGENCY OF THE HAWAIIAN
KINGDOM

PROFESSOR FEDERICO LENZERINI"

As requested in the Letter addressed to me, on 11 May 2020, by Dr. David Keanu Sai, Ph.D., Head of the
Hawaiian Royal Commission of Inquiry, | provide below a legal opinion in which | answer the three
questions included in the above letter, for purposes of public awareness and clarification of the Regency's
authority.

a) Does the Regency have the authority to represent the Hawaiian Kingdom as a State that has been
under a belligerent occupation by the United States ofAmerica since 17 January 1893?

1. In order to ascertain whether the Regency has the authority to represent the Hawaiian Kingdom as
a State, it is preliminarily necessary to ascertain whether the Hawaiian Kingdom can actually be
considered a State under international law. To this purpose, two issues need to be investigated,
i.e.: a) whether the Hawaiian Kingdom was a State at the time when it was militarily occupied by
the United States of America, on 17 January 1893; b) in the event that the solution to the first issue
would be positive, whether the continuous occupation of Hawai'i by the United States, from 1893
to present times, has led the Hawaiian Kingdom to be extinguished as an independent State and,
consequently, as a subject of international law.

2. With respect to the first of the abovementioned issues, as acknowledged by the Arbitral Tribunal of
the Permanent Court of Arbitration (PCA) in the Larsen case, "in the nineteenth century the
Hawaiian Kingdom existed as an independent State recognized as such by the United States of
America, the United Kingdom and various other States, including by exchanges of diplomatic or
consular representatives and the conclusion of treaties."* At the time of the American occupation,
the Hawaiian Kingdom fully satisfied the four elements of statehood prescribed by customary
international law, which were later codified by the Montevideo Convention on the Rights and Duties

of States in 19337: a) a permanent population; b) a defined territory; c) government; and d)
capacity to enter into relations with the other states. This is confirmed by the fact that

"the Hawaiian Kingdom became a full member of the Universal Postal Union on 1 January 1882,
maintained more than a hundred Jegations and consulates throughout the world, and entered
into extensive diplomatic and treaty relations with other States that included Austria-Hungary,

*
Ph.D., International Law. Professor of International Law, University of Siena (Italy), Department of Political and

International Sciences. For further information see <https://docenti.unisi.it/it/lenzerini> The author can be contacted
at federico.lenzerini@ unisi.it
1 See Larsen v. Hawaiian Kingdom, 119 International Law Reports, 2001, 566, at 581.
2 See Montevideo Convention on the Rights and Duties of States, 1933, 165 LNTS 19, Article 1. This article codified the
so-called declarative theory of statehood, already accepted by customary international law; see Thomas D. Grant,
"Defining Statehood: The Montevideo Convention and its Discontents", 37 Columbia Journal of Transnational Law,
1998-1999, 403; Joshua Castellino, international Law and Self-Determination: The Interplay of the Politics of Territorial
Possession with Formulations of Post-Colonial 'National' Identity", The Hague/Boston/London, 2000, at 77; David J.
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Belgium, Bremen, Denmark, France, Germany, Great Britain, Hamburg, Italy, Japan,
Netherlands, Portugal, Russia, Spain, Sweden-Norway, Switzerland and the United States"?

It is therefore unquestionable that in the 1890s the Hawaiian Kingdom was an independent State
and, consequently, a subject of international law. This presupposed that its territorial sovereignty
and internal affairs could not be legitimately violated by other States.

3. Once established that the Hawaiian Kingdom was actually a State, under international law, at the
time when it was militarily occupied by the United States of America, on 17 January 1893, it is now
necessary to determine whether the continuous occupation of Hawai'i by the United States from
1893 to present times has led the Hawaiian Kingdom to be extinguished as an independent State
and, consequently, as a subject of international law. This issue is undoubtedly controversial, and
may be considered according to different perspectives. As noted by the Arbitral Tribunal
established by the PCA in the Larsen case, in principle the question in point might be addressed by
means of a careful assessment carried out through "having regard inter alia to the lapse of time
since the annexation [by the United States}, subsequent political, constitutional and international
developments, and relevant changes in international law since the 1890s".*

4. However - beyond all speculative argumentations and the consequential conjectures that might be

developed depending on the different perspectives under which the issue in point could be
addressed - in reality the argument which appears to overcome all the others is that a long-lasting
and well-established rule of international law exists establishing that military occupation,
irrespective of the length of its duration, cannot produce the effect of extinguishing the sovereignty
and statehood of the occupied State. In fact, the validity of such a rule has not been affected by
whatever changes occurred in international law since the 1890s. Consistently, as emphasized by the
Swiss arbitrator Eugéne Borel in 1925, in the famous Affaire de la Dette publique ottomane,

"(qjuels que solent les effets de |'occupation d'un territoire par l'adversaire avant te

rétablissement de la paix, il est certain qu'a elle seule cette occupation ne pouvait opérer
juridiquement le transfert de souveraineté [...] L'occupation, par l'un des belligérants, de [...]
territoire de l'autre belligérant est un pur fait. C'est un état de choses essentiellement
provisoire, qui ne substitue pas légalement l'autorité du belligérant envahisseur & celle du

belligérant envahi'.5

This position was confirmed by, among others, the US Military Tribunal at Nuremberg in 1948,
holding that "[iJn belligerent occupation the occupying power does not hold enemy territory by
virtue of any legal right. On the contrary, it merely exercises a precarious and temporary actual
control".® Indeed, as noted, much more recently, by Yoram Dinstein, "occupation does not affect
sovereignty. The displaced sovereign loses possession of the occupied territory de facto but it
retains title de jure [i.e. "as a matter of law']'.' In this regard, as previously specified, this

3 See David Keanu Sai, "Hawaiian Constitutional Governance", in David Keanu Sai (ed.), The Royal Commission of
Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, Honolulu, 2020, 58, at 64
(footnotes omitted).
4 See Larsen v. Hawaiian Kingdom, supra n. 1, at 9.2.
5 See Affaire de la Dette publique ottomane (Bulgarie, Irak, Palestine, Transjordanie, Gréce, Italie et Turquie), 18 April
1925, Reports of International Arbitral Awards, Volume |, 529, also. available at
<https://legal.un.org/riaa/cases/vol_|/529-614.pdf> (accessed on 16 May 2020), at 555 ("whatever are the effects of
the occupation of a territory by the enemy before the re-establishment of peace, it is certain that such an occupation
alone cannot legally determine the transfer of sovereignty [...] The occupation, by one of the belligerents, of [...1 the
territory of the other belligerent is nothing but a pure fact. It is a state of things essentially provisional, which does not
legally substitute the authority of the invading belligerent to that of the invaded belligerent').
® See USA v. Otto Ohlendorf et al. (Einsatzgruppen Trial), 10 April 1948, (1948) LRTWC 411, at 492.

- a
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conclusion can in no way be influenced by the length of the occupation in time, as "[p]rolongation
of the occupation does not affect its innately temporary nature". It follows that "'precarious' as it

is, the sovereignty of the displaced sovereign over the occupied territory is not terminated" by
belligerent occupation.? Under international law, "le transfert de souveraineté ne peut étre
considéré comme effectué juridiquement que par l'entrée en vigueur du Traité qui le stipule et a

dater du jour de cette mise en vigueur",?° which means, in the words of the famous jurist
Oppenheim, that "[t]he only form in which a cession [of sovereignty] can be effected is an

agreement embodied in a treaty between the ceding and the acquiring State. Such treaty may be
the outcome of peaceable negotiations or of war".7? Such a conclusion corresponds to "a

universally recognized rule which is endorsed by jurists and confirmed by numerous rulings of
international and national courts".12

5. The United States has taken possession of the territory of Hawai'i solely through de facto
occupation and unilateral annexation, without concluding any treaty with the Hawaiian Kingdom.
Furthermore, it appears that such an annexation has taken place in contravention of the rule of
estoppel. At it is known, in international law "the doctrine of estoppel protects legitimate
expectations of States induced by the conduct of another State".73 On 18 December 1893 President
Cleveland concluded with Queen Lili'uokalani a treaty, by executive agreement, which obligated
the President to restore the Queen as the Executive Monarch, and the Queen thereafter to grant
clemency to the insurgents." Such a treaty, which was never carried into effect by the United
States, would have precluded the latter from claiming to have acquired Hawaiian territory, because
it had evidently induced in the Hawaiian Kingdom the legitimate expectation that the sovereignty
of the Queen would have been reinstated, an expectation which was unduly frustrated through the
annexation. It follows from the foregoing that, according to a plain and correct interpretation of the
relevant legal rules, the Hawaiian Kingdom cannot be considered, by virtue of the prolonged US
occupation, as extinguished as an independent State and a subject of international law, despite
the long and effective exercise of the attributes of government by the United States over Hawaiian
territory.** In fact, in the event of illegal annexation, "the legal existence of [...] States [is] preserved
from extinction",*® since "illegal occupation cannot of itself terminate statehood"."" The possession
of the attribute of statehood by the Hawaiian Kingdom was substantially confirmed by the PCA,
which, before establishing the Arbitral Tribunal for the Larsen case, had to get assured that one of
the parties of the arbitration was a State, as a necessary precondition for its jurisdiction to exist. In

8 ibid.
9 Ibid. (footnotes omitted). See also, consistently, Peter M.R. Stirk, The Politics of Military Occupation, Edinburgh,
2009, at 168 and 230.
10 See Affaire de la Dette publique ottomane, supra n. 5, at 555 ("the transfer of sovereignty can only be considered
legally effected by the entry into force of a treaty which establishes it and from the date of such entry into force").
11 See Lassa FL Oppenheim, Oppenheim's international Law, 7" Ed., vol. 1, 1948, at 500.
12 See Jean S. Pictet, Commentary on the Fourth Geneva Convention Relative to the Protection of Civilian Persons in
Time ofWar of 12 August 1949, Geneva, 1958, at 275.
13 See Thomas Cottier, Jorg Paul Miiller, "Estoppel", Max Planck Encyclopedias of international Law, April 2007,
available at <https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1401> (accessed
on 20 May 2020).
14 See United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai': 1894-95,
1895, at 1269, available at <https://hawailankingdom.org/pdf/Willis_to_Gresham_(12.20.1893).pdf> (accessed on 20
May 2020).
15 In this respect, it is to be emphasized that "a sovereign State would continue to exist despite its government being
overthrown by military force"; see David Keanu Sai, "The Royal Commission of Inquiry", in David Keanu Sai {ed.), The
Royal Commission of Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom,
Honolulu, 2020, 12, at 14.
16 See James Crawford, The Creation ofStates in International Law, 2™ Ed., Oxford, 2006, at 702.
47
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that case, the Hawaiian Kingdom was actually qualified as a "State", while the Claimant - Lance
Paul Larsen - as a "Private entity."1®

6. The conclusion according to which the Hawaiian Kingdom cannot be considered as having been

extinguished - as a State - as a result of the American occupation also allows to confirm, de plano,
that the Hawaiian Kingdom, as an independent State, has been under uninterrupted belligerent
occupation by the United States of America, from 17 January 1893 up to the moment of this
writing. This conclusion cannot be validly contested, even by virtue of the hypothetical
consideration according to which, since the American occupation of Hawai'i has not substantially
involved the use of military force, and has not encountered military resistance by the Hawaiian

Kingdom,"® it consequently could not be considered as "belligerent". In fact, a territory is
considered occupied "when it is placed under the authority of the hostile army [...] The law on

occupation applies to all cases of partial or total occupation, even if such occupation does not
encounter armed resistance. The essential ingredient for applicability of the law of occupation is

therefore the actual control exercised by the occupying forces"."° This is consistent with the rule

expressed in Article 42 of the Regulations annexed to the Hague Convention (IV) respecting the
Laws and Customs of War on Land of 1907 - affirming that a "[t]erritory is considered occupied
when it is actually placed under the authority of the hostile army" - as well as with Article 2

common to the four Geneva Conventions of 1949, establishing that such Conventions apply "to all
cases of partial or total occupation of the territory of a High Contracting Party, even if the said
occupation meets with no armed resistance" (emphasis added).

7. Once having ascertained that, under international law, the Hawaiian Kingdom continues to exist as
an independent State, it is now time to assess the legitimacy and powers of the Regency. According
to the Lexico Oxford Dictionary, a "regency" is "[t]he office of or period of government by a

regent".2? In a more detailed manner, the Black's Law Dictionary, which is the most trusted and

widely used legal dictionary in the United States, defines the term in point as "[t]he man or body of
men intrusted with the vicarious government of a kingdom during the minority, absence, insanity,
or other disability of the king".?* Therefore, it appears that, in consideration of the current situation
of the Hawaiian Kingdom, a regency is the right body entitled to provisionally exercise the powers
of the Hawaiian Executive Monarch in the absence of the latter, an absence which forcibly
continues at present due to the persistent situation of military occupation to which the Hawaiian

territory is subjected.
8. In legal terms, the legitimacy of the Hawaiian Council of Regency is grounded on Articles 32 and 33

of the Hawaiian Kingdom Constitution of 1864. In particular, Article 32 states that "[w]henever,
upon the decease of the Reigning Sovereign, the Heir shall be less than eighteen years of age, the
Royal Power shall be exercised by a Regent Council of Regency; as hereinafter provided". As far as
Article 33 is concerned, it affirms that

"Tit shall be tawful for the King at any time when he may be about to absent himself from the

Kingdom, to appoint a Regent or Council of Regency, who shall administer the Government in

18 See <https://pcacases.com/web/view/35> (accessed on 16 May 2020).
19 It is to be noted, in this respect, that no armed resistance was opposed to the occupation despite the fact that, as
acknowledged by US President Cleveland, the Queen "had at her command at least five hundred fully armed men and
several pieces of artillery. Indeed, the whole military force of her kingdom was on her side and at her disposal"; see
United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawal'i: 1894-95, 1895, at
453, available at <https://hawaiiankingdom.org/pdf/Willis_to_Gresham_(12.20.1893).pdf> (accessed on 20 May
2020).
20 See International Committee of the Red Cross, "The Law of Armed Conflict. Belligerent Occupation", Geneva, June
2002, available at <https://www.icrc.org/en/doc/assets/files/other/law9_final.pdf> (accessed on 17 May 2020), at 3.
21 See <https://www.lexico.com/en/definition/regency> (accessed on 17 May 2020).
a"
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His name; and likewise the King may, by His fast Will and Testament, appoint a Regent or
Council of Regency to administer the Government during the minority of any Heir to the
Throne; and should a Sovereign decease, leaving a Minor Heir, and having made no last Will
and Testament, the Cabinet Council at the time of such decease shall be a Council of Regency,
until the Legislative Assembly, which shall be called immediately, may be assembled, and the
Legislative Assembly immediately that it is assembled shall proceed to choose by ballot, a

Regent of Council of Regency, who shall administer the Government in the name of the King,
and exercise all the powers which are Constitutionally vested in the King, until he shall have
attained the age of eighteen years, which age is declared to be the Legal Majority of such

Sovereign'.

The Council of Regency was established by proclamation on February 28, 1997, by virtue of the
offices made vacant in the Cabinet Council, on the basis of the doctrine of necessity, the application
of which was justified by the absence of a Monarch. Therefore, the Council of Regency possesses
the constitutional authority to temporarily exercise the Royal powers of the Hawaiian Kingdom.
The Council of Regency, composed by de facto officers, is actually serving as the provisional
government of the Hawaiian Kingdom, and, should the military occupation come to an end, it shall

immediately convene the Legislative Assembly, which "shall proceed to choose by ballot, a Regent
of Council of Regency, who shall administer the Government in the name of the King, and exercise
all the powers which are Constitutionally vested in the King" until it shall not be possible to
nominate a Monarch, pursuant to Article 33 of the Hawaiian Kingdom Constitution of 1864.
In light of the foregoing - particularly in consideration of the fact that, under international law, the
Hawaiian Kingdom continues to exist as an independent State, although subjected to a foreign
occupation, and that the Council of Regency has been established consistently with the
constitutional principles of the Hawaiian Kingdom and, consequently, possesses the legitimacy of

temporarily exercising the functions of the Monarch of the Kingdom - it is possible to conclude that
the Regency actually has the authority to represent the Hawaiian Kingdom as a State, which has
been under a belligerent occupation by the United States of America since 17 January 1893, both
at the domestic and international level.

9.

Assuming the Regency does have the authority, what effect would its proclamations have on the
civilian population of the Hawaiian Islands under international humanitarian law, to include its
proclamation recognizing the State of Hawai'i and its Counties as the administration of the
occupying State on 3 June 2019?

As previously ascertained, the Council of Regency actually possesses the constitutional authority to

temporarily exercise the Royal powers of the Hawaiian Kingdom and, consequently, has the

authority to represent the Hawaiian Kingdom as a State pending the American occupation and, in

any case, up to the moment when it shall be possible to convene the Legislative Assembly pursuant
to Article 33 of the Hawaiian Kingdom Constitution of 1864. This means that the Council of
Regency is exactly in the same position of a government of a State under military occupation, and
is vested with the rights and powers recognized to governments of occupied States pursuant to
international humanitarian law.
In principle, however, such rights and powers are quite limited, by reason of the fact that the
governmental authority of a government of a State under military occupation has been replaced by
that of the occupying power, "[t1he authority of the legitimate power having in fact passed into the
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hands of the occupant". At the same time, the ousted government retains the function and the
duty of, to the extent possible, preserving order, protecting the rights and prerogatives of local
people and continuing to promote the relations between its people and foreign countries. In the
Larsen case, the claimant even asserted that the Council of Regency had "an obligation and a

responsibility under international law, to take steps to protect Claimant's nationality as a Hawaiian
subject";"* the Arbitral Tribunal established by the PCA, however, did not provide a response
regarding this claim. In any event, leaving aside the latter specific aspect, in light of its position the
Council of Regency may to a certain extent interact with the exercise of the authority by the
occupying power. This is consistent with the fact that the occupant is under an international
obligation to "take all the measures in his power to restore, and ensure, as far as possible, public
order and safety, while respecting, unless absolutely prevented, the laws in force in the country".
Indeed, as noted by the eminent jurist Robert Y. Jennings in an influential article published in

1946,"° one of the main purposes of the law of belligerent occupation is to protect the sovereign
rights of the legitimate government of the occupied territory, and the obligations of the occupying
power in this regard continue to exist "even when, in disregard of the rules of international law, it
claims [...] to have annexed all or part of an occupied territory".2" It follows that, the ousted
government being the entity which represents the "legitimate government" of the occupied
territory, it may "attempt to influence life in the occupied area out of concern for its nationals, to
undermine the occupant's authority, or both. One way to accomplish such goals is to legislate for
the occupied population"."* In fact, "occupation law does not require an exclusive exercise of
authority by the Occupying Power. It allows for authority to be shared by the Occupying Power and
the occupied government, provided the former continues to bear the ultimate and overall
responsibility for the occupied territory'.2? While in several cases occupants have maintained the
inapplicability to the occupied territory of new legislation enacted by the occupied government, for
the reason that it "could undermine their authority [...] the majority of post-World War II scholars,
also relying on the practice of various national courts, have agreed that the occupant should give
effect to the sovereign's new legislation as long as it addresses those issues in which the occupant
has no power to amend the local law, most notably in matters of personal status".°° The Swiss
Federal Tribunal has even held that "[e]nactments by the [exiled government] are constitutionally
laws of the [country] and applied ab initio to the territory occupied [...] even though they could not
be effectively implemented until the liberation".3* Although this position was taken with specific
regard to exiled governments, and the Council of Regency was not established in exile but in situ,
the conclusion, to the extent that it is considered valid, would not substantially change as regards
the Council of Regency itself.

12. It follows from the foregoing that, under international humanitarian law, the proclamations of the
Council of Regency are not divested of effects as regards the civilian population of the Hawaiian
Islands. In fact, considering these proclamations as included in the concept of "legislation" referred

23 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on
Land of 1907.
24 See Larsen v. Hawaiian Kingdom, supra n. 1, at 12.8.
25 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs ofWar on
Land of 1907.
26 See "Government in Commission", 23 British Year Book of International Law, 1946, 112.
27 See Pictet, Commentary on the Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of
War of 12 August 1949, supra n. 12, at 276.
28 See Eyal Benvenisti, The International Law ofOccupation, 2" Ed., Oxford, 2012, at 104.
29 See Philip Spoerri, "The Law of Occupation", in Andrew Clapham and Paola Gaeta (eds.), The Oxford Handbook of
International Law in Armed Conflict, Oxford, 2014, 182, at 190.
3° See Benvenisti, The international Law ofOccupation, supra n. 28, at 104-105.
a4
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to in the previous paragraph,*? they might even, if the concrete circumstances of the case so allow,
apply retroactively at the end of the occupation, irrespective of whether or not they must be

respected by the occupying power during the occupation, on the condition that the legislative acts
in point do not "disregard the rights and expectations of the occupied population".*? It is therefore
Necessary that the occupied government refrains "from using the national law as a vehicle to
undermine public order and civil life in the occupied area".** In other words, in exercising the

legislative function during the occupation, the ousted government is subjected to the condition of
not undermining the rights and interests of the civilian population. However, once the latter
requirement is actually respected, the proclamations of the ousted government - including, in the
case of Hawai'i, those of the Council of Regency - may be considered applicable to local people,
unless such applicability is explicitly refuted by the occupying authority, in its position of an entity
bearing "the ultimate and overall responsibility for the occupied territory'. in this regard,
however, it is reasonable to assume that the occupying power should not deny the applicability of
the above proclamations when they do not undermine, or significantly interfere with the exercise

of, its authority. This would be consistent with the obligation of the occupying power "to maintain
the status quo ante (i.e. as it was before) in the occupied territory as far as is practically possible",*®
considering that local authorities are better placed to know what are the actual needs of the local

population and of the occupied territory, in view of guaranteeing that the status quo ante is

effectively maintained.
13. As regards, specifically, the Council of Regency's Proclamation recognizing the State of Hawai'i and

its Counties as the administration of the occupying State of 3 June 2019,°" it reads as follows:

"Whereas, in order to account for the present circumstances of the prolonged illegal
occupation of the Hawaiian Kingdom and to provide a temporary measure of protection for its

territory and the population residing therein, the public safety requires action to be taken in
order for the State of Hawai'i and its Counties to begin to comply with the 1907 Hague
Convention, IV, the 1949 Geneva Convention, IV, and international humanitarian law:

Now, therefore, We, the acting Council of Regency of the Hawaiian Kingdom, serving in the
absence of the Monarch and temporarily exercising the Royal Power of the Kingdom, do hereby
recognize the State of Hawai'i and its Counties, for international Jaw purposes, as the
administration of the Occupying Power whose duties and obligations are enumerated in the
1907 Hague Convention, IV, the 1949 Geneva Convention, IV, and international humanitarian
law;
And, We do hereby further proclaim that the State of Hawai'i and its Counties shall preserve
the sovereign rights of the Hawaiian Kingdom government, and to protect the local population
from exploitation of their persons and property, both rea! and personal, as well as their civil
and political rights under Hawaiian Kingdom law".

32 This is consistent with the assumption that the expression "laws in force in the country", as used by Article 43 of the
Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on Land of 1907 (see
supra, text corresponding to n. 25), "refers not only to laws in the strict sense of the word, but also to the
constitution, decrees, ordinances, court precedents [...] as well as administrative regulations and executive orders";
see Marco Sassdli, "Legislation and Maintenance of Public Order and Civil Life by Occupying Powers", 16 European
Journal of International Law, 2005, 661, at 668-69.
33 See Benvenisti, The International Law ofOccupation, supra n. 28, at 105.
34 Ibid., at 106.
35 See supra, text corresponding to n. 29.
36 See International Committee of the Red Cross, "The Law of Armed Conflict. Belligerent Occupation", supra n. 20, at
9.
37 Available at <https://www.hawaiiankingdom.org/pdf/Proc_Recognizing_State_of_HI.pdf> (accessed on 18 May
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As it is evident from a plain reading of its text, this Proclamation pursues the clear purpose of

ensuring the protection of the Hawaiian territory and the people residing therein against the

prejudicial effects which may arise from the occupation to which such a territory is actually
subjected. Therefore, it represents a legislative act aimed at furthering the interests of the civilian

population through ensuring the correct administration of their rights and of the land. As a

consequence, it has the nature of an act that is equivalent, in its rationale and purpose (although
not in its precise subject), to a piece of legislation concerning matters of personal status of the local

population, requiring the occupant to give effect to it.** It is true that the Proclamation of 3 June
2019 takes a precise position on the status of the occupying power, the State of Hawai'i and its
Counties being a direct emanation of the United States of America. However, in doing so, the said
Proclamation simply reiterates an aspect that is self-evident, since the fact that the State of Hawai'
and its Counties belong to the political organization of the occupying power, and that they are de
facto administering the Hawaiian territory, is objectively irrefutable. It follows that the
Proclamation in discussion simply restates rules already existing under international humanitarian
law. In fact, the latter clearly establishes the obligation of the occupying power to preserve the
sovereign rights of the occupied government (as previously ascertained in this opinion),?? the
"overarching principle [of the law of occupation being] that an occupant does not acquire
sovereignty over an occupied territory and therefore any occupation must only be a temporary
situation".*° Also, it is beyond any doubts that an occupying power is bound to guarantee and

protect the human rights of the local population, as defined by the international human rights
treaties of which it is a party as well as by customary international law. This has been

authoritatively confirmed, inter alia, by the International Court of Justice.*2 While the Proclamation
makes reference to the duty of the State of Hawai'i and its Counties to protect the human rights of
the local population "under Hawaiian Kingdom law", and not pursuant to applicable international
law, this is consistent with the obligation of the occupying power to respect, to the extent possible,
the law in force in the occupied territory. In this regard, respecting the domestic laws which protect
the human rights of the local population undoubtedly falls within "the extent possible", because it

certainly does not undermine, or significantly interfere with the exercise of, the authority of the
occupying power, and is consistent with existing international obligations. In other words, the
occupying power cannot be considered "absolutely prevented'? from applying the domestic laws

protecting the human rights of the local population, unless it is demonstrated that the level of

protection of human rights guaranteed by Hawaiian Kingdom law is less advanced than human

rights standards established by international Jaw. Only in this case, the occupying power would be
under a duty to ensure in favour of the local population the higher level of protection of human

rights guaranteed by international law. In sum, the Council of Regency's Proclamation of 3 June
2019 may be considered as a domestic act implementing international rules at the internal level,

38 See supra text corresponding to n. 30.
39 See, in particular, supra, para. 11.
40 See United Nations, Officer of the High Commissioner of Human Rights, "Belligerent Occupation: Duties and

Obligations of Occupying Powers", September 2017, available at
<https://www.humanitarianresponse.info/sites/www.humanitarianresponse.info/files/documents/files/ohchr_syria_-
_belligerent_occupation_-_legal_note_en.pdf> (accessed on 19 May 2020), at 3.
41 See, in particular, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion of 9 July 2004, IC/ Reports, 2004, at 111-113; Case Concerning Armed Activities on the Territory of the Congo
(Democratic Republic of Congo v. Uganda), Judgement of 19 December 2005, at 178. For a more comprehensive
assessment of this issue see Federico Lenzerini, "International Human Rights Law and Self-Determination of Peoples
Related to the United States Occupation of the Hawaiian Kingdom", in David Keanu Sai (ed.), The Royal Commission of
Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, Honolulu, 2020, 173, at 203-
205.
aa --
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which should be effected by the occupying power pursuant to international humanitarian law,
since it does not undermine, or significantly interfere with the exercise of, its authority.
It may be concluded that, under international humanitarian law, the proclamations of the Council
of Regency - including the Proclamation recognizing the State of Hawai'i and its Counties as the
administration of the occupying State on 3 June 2019 - have on the civilian population the effect
of acts of domestic legislation aimed at protecting their rights and prerogatives, which should be,
to the extent possible, respected and implemented by the occupying power.

c) Comment on the working relationship between the Regency and the administration of the
occupying State under international humanitarian law.

As previously noted, "occupation law [...] allows for authority to be shared by the Occupying Power
and the occupied government, provided the former continues to bear the ultimate and overall

responsibility for the occupied territory'." This said, it is to be kept well in mind that belligerent
occupation necessarily has a non-consensual nature. \n fact, "[t]he absence of consent from the
state whose territory is subject to the foreign forces' presence [...] [is1 a precondition for the
existence of a state of belligerent occupation. Without this condition, the situation would amount
to a 'pacific occupation' not subject to the law of occupation". At the same time, we also need to
remember that the absence of armed resistance by the territorial government can in no way be

interpreted as determining the existence of an implied consent to the occupation, consistently with
the principle enshrined by Article 2 common to the four Geneva Conventions of 1949.*°. On the

contrary, the consent, "for the purposes of occupation law, [...] [must] be genuine, valid and

explicit'."© It is evident that such a consent has never been given by the government of the
Hawaiian Kingdom. On the contrary, the Hawaiian government opposed the occupation since its

very beginning. In particular, Queen Lili'uokalani, executive monarch of the Hawaiian Kingdom, on
17 January 1893 stated that,

"to avoid any collision of armed forces and perhaps the loss of life, | do, under this protest, and

impelled by said force, yield my authority until such time as the Government of the United
States shall, upon the facts being presented to it, undo the action of its representatives and
reinstate me in the authority which | claim as the constitutional sovereign of the Hawaiian
Islands".47

The opposition to the occupation has never been abandoned up to the time of this writing,
although for some long decades it was stifled by the policy of Americanization brought about by the
US government in the Hawaiian Islands. It has eventually revived in the last three lustrums, with the
establishment of the Council of Regency.
Despite the fact that the occupation inherently configures as a situation unilaterally imposed by the

occupying power - any kind of consent of the ousted government being totally absent - there still
is some space for "cooperation" between the occupying and the occupied government - in the

specific case of Hawai'i between the State of Hawai'i and its Counties and the Council of Regency.

43 See supra, text corresponding to n. 29." See Spoerri, "The Law of Occupation", supra n. 29, at 190.
45 See supra, para. 6.
46 See Spoerri, "The Law of Occupation", supra n. 29, at 190.
47 See United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai': 1894-95,
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Before trying to specify the characteristics of such a cooperation, it is however important to
reiterate that, under international humanitarian law, the last word concerning any acts relating to
the administration of the occupied territory is with the occupying power. In other words,
"occupation law would allow for a vertical, but not a horizontal, sharing of authority [...] [in the
sense that] this power sharing should not affect the ultimate authority of the occupier over the
occupied territory"."* This vertical sharing of authority would reflect "the hierarchical relationship
between the occupying power and the local authorities, the former maintaining a form of control
over the latter through a top-down approach in the allocation of responsibilities".
The cooperation referred to in the previous paragraph is implied or explicitly established in some
provisions of the Fourth Geneva Convention of 1949. In particular, Article 47 states that

"Protected persons who are in occupied territory shall not be deprived, in any case or in any
manner whatsoever, of the benefits of the present Convention by any change introduced, as
the result of the occupation of a territory, into the institutions or government of the said

territory, nor by any agreement concluded between the authorities of the occupied territories
and the Occupying Power, nor by any annexation by the latter of the whole or part of the
occupied territory".

Through referring to possible agreements "concluded between the authorities of the occupied
territories and the Occupying Power", this provision clearly implies the possibility of establishing
cooperation between the occupying and the occupied government. More explicitly, Article 50
affirms that "(t]he Occupying Power shall, with the cooperation of the national and focal

authorities, facilitate the proper working of all institutions devoted to the care and education of
children", while Article 56 establishes that, "[t1o the fullest extent of the means available to it, the
Occupying Power has the duty of ensuring and maintaining, with the cooperation of national and
local authorities, the medical and hospital establishments and services, public health and hygiene in
the occupied territory [...1'.
As far as United States practice is concerned, it acknowledges that "[t1he functions of the
[occupied] government - whether of a general, provincial, or local character - continue only to the
extent they are sanctioned".°° With specific regard to cooperation with the occupied government,
it is also recognized that "[t]he occupant may, while retaining its paramount authority, permit the
government of the country to perform some or all of its normal functions".>*

Importantly, the provisions referred to in the previous paragraph exactly refer to issues related to
the protection of civilian persons and of their rights, which is one of the two main aspects (together
with the preservation of the sovereign rights of the Hawaiian Kingdom government) dealt with by
the Council of Regency's Proclamation recognizing the State of Hawai'i and its Counties as the
administration of the occupying State of 3 June 2019.* In practice, the cooperation advocated by
the provisions in point may take different forms, one of which translates into the possibility for the
ousted government to adopt legislative provisions concerning the above aspects. As previously
seen, the occupying power has, vis-a-vis the ensuing legislation, a duty not to oppose to it, because
it normally does not undermine, or significantly interfere with the exercise of, its authority. Further
to this, it is reasonable to assume that - in light of the spirit and the contents of the provisions
referred to in the previous paragraph - the occupying power has a duty to cooperate in giving

48 See International Committee of the Red Cross, Expert Meeting. Occupation and Other Forms of Administration of
Foreign Territory. Report, Geneva, 2012, available at <https://www.icrc.org/en/doc/assets/files/publications/icrc-002-
4094.pdf> (accessed on 20 May 2020), at 20.
49 Ibid., at footnote 7.
5° See "The Law of Land Warfare", United States Army FieldManual 27-10, July 1956, Section 367(a).
51 Ibid., Section 367(b).
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realization to the legislation in point, unless it is "absolutely prevented" to do so. This duty to
cooperate appears to be reciprocal, being premised on both the Council of Regency and the State
of Hawai'i and its Counties to ensure compliance with international humanitarian law.

19. The latter conclusion is consistent with the logical (and legally-grounded) assumption that the

20

ousted government is better placed than the occupying power in order to know what are the real
needs of the civilian population and what are the concrete measures to be taken to guarantee an
effective response to such needs. It follows that, through allowing the legislation in discussion to be

applied - and through contributing in its effective application - the occupying power would better
comply with its obligation, existing under international humanitarian law and human rights law, to

guarantee and protect the human rights of the local population. {t follows that the occupying
power has a duty - if not a proper legal obligation - to cooperate with the ousted government to
better realize the rights and interest of the civilian population, and, more in general, to guarantee
the correct administration of the occupied territory.
In light of the foregoing, it may be concluded that the working relationship between the Regency
and the administration of the occupying State should have the form of a cooperative relationship
aimed at guaranteeing the realization of the rights and interests of the civilian population and
the correct administration of the occupied territory, provided that there are no objective
obstacles for the occupying power to cooperate and that, in any event, the "supreme" decision-
making power belongs to the occupying power itself. This conclusion is consistent with the position
of the latter as "administrator" of the Hawaiian territory, as stated in the Council of Regency's
Proclamation recognizing the State of Hawai'i and its Counties as the administration of the
occupying State of 3 June 2019 and presupposed by the pertinent rules of international
humanitarian law.

24 May 2020

Professor Federico Lenzerini
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

Civil No. 1:21-cv-00243-LEK-RTHAWAIIAN KINGDOM,

DECLARATION OF DAVID
KEANU SAI, Ph.D.

Plaintiff,

v

JOSEPH ROBINETTE BIDEN JR., in his
official capacity as President of the United
States; KAMALA HARRIS, in her official
capacity as Vice-President and President of
the United States Senate; ADMIRAL JOHN
AQUILINO, in his official capacity as

Commander, U.S. Indo-Pacific Command;
CHARLES P. RETTIG, in his official
capacity as Commissioner of the Internal
Revenue Service; JANE HARDY, in her
official capacity as Australia's Consul
General to Hawai'i and the United
Kingdom's Consul to Hawai'i; JOHANN
URSCHITZ, in his official capacity as
Austria's Honorary Consul to Hawai'1; M.
JAN RUMI, in his official capacity as

Bangladesh's Honorary Consul to Hawai'i
and Morocco's Honorary Consul to Hawai'i;
JEFFREY DANIEL LAU, in his official
capacity as Belgium's Honorary Consul to
Hawai'i; ERIC G. CRISPIN, in his official
capacity as Brazil's Honorary Consul to
Hawai'i; GLADYS VERNOY, in her
official capacity as Chile's Honorary Consul
General to Hawai'i; JOSEF SMYCEK, in
his official capacity as the Czech Republic's
Deputy Consul General for Los Angeles that
oversees the Honorary Consulate in
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Hawai'i; BENNYMADSEN, in his official
capacity as Denmark's Honorary Consul to
Hawai'i; KATJA SILVERAA, in her
official capacity as Finland's Honorary
Consul to Hawai'i; GUILLAUME
MAMAN, in his official capacity as
France's Honorary Consul to Hawai'i;
DENIS SALLE, in his official capacity as

Germany's Honorary Consul to Hawai'i;
KATALIN CSISZAR, in her official
capacity as Hungary's Honorary Consul to
Hawai'i; SHEILAWATUMULL, in her
official capacity as India's Honorary Consul
to Hawai'i; MICHELE CARBONE, in his
official capacity as Italy's Honorary Consul
to Hawai'i; YUTAKA AOKI, in his official
capacity as Japan's Consul General to
Hawai'i; JEAN-CLAUDE DRUL, in his
official capacity as Luxembourg's Honorary
Consul to Hawai'i; ANDREW M.
KLUGER, in his official capacity as
Mexico's Honorary Consul to Hawai'i;
HENK ROGERS, in his official capacity as
Netherland's Honorary Consul to Hawai 1;

KEVIN BURNETT, in his official capacity
as New Zealand's Consul General to
Hawai'i; NINAM FASI, in her
official capacity as Norway's Honorary
Consul to Hawai'i; JOSELITO A. JIMENO,
in his official capacity as the Philippines's
Consul General to Hawai'i; BOZENA
ANNA JARNOT, in her official capacity as
Poland's Honorary Consul to Hawai'i;
TYLER DOS SANTOS-TAM, in his official
capacity as Portugal's Honorary Consul to
Hawai'i; R.J. ZLATOPER, in his official
capacity as Slovenia's Honorary Consul to
Hawai'i; HONG, SEOK-IN, in his official
capacity as the Republic of South Korea's
Consul General to Hawai'i; JOHN HENRY

2
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FELIX, in his official capacity as Spain's
Honorary Consul to Hawai'i; BEDE
DHAMMIKA COORAY, in his official
capacity as Sri Lanka's Honorary Consul to
Hawai'i; ANDERS G.O. NERVELL, in his
official capacity as Sweden's Honorary
Consul to Hawai'i; THERES RYF DESAI,
in her official capacity as Switzerland's
Honorary Consul to Hawai'i; COLIN T.
MIYABARA, in his official capacity as
Thailand's Honorary Consul to Hawai'i;
DAVID YUTAKA IGE, in his official
capacity as Governor of the State of
Hawai'i; TYNOHARA, in her official
capacity as Commissioner of Securities;
ISSAC W. CHOY, in his official capacity as
the director of the Department of Taxation
of the State ofHawai'i; CHARLES E.
SCHUMER, in his official capacity as U.S.
Senate Majority Leader, NANCY PELOSI,
in her official capacity as Speaker of the
United States House of Representatives;
RON KOUCHL, in his official capacity as
Senate President of the State ofHawai'i;
SCOTT SAIKI, in his official capacity as

Speaker of the House ofRepresentatives of
the State ofHawai'i; the UNITED STATES
OF AMERICA; and the STATE OF
HAWAII,

Defendants.

DECLARATION OF DAVID KEANU SAL, Ph.D.

Exhibit 1

3
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DECLARATION OF DAVID KEANU SAL, Ph.D.

I, David Keanu Sai, declare the following:

1. Declarant is a Hawaiian subject residing in Mountain View, Island of

Hawai'i, Hawaiian Kingdom. I am the Minister of the Interior, Minister of

Foreign Affairs ad interim, and Chairman of the Council ofRegency.

Declarant served as Agent for the Hawaiian Kingdom in Larsen v. Hawaiian

Kingdom arbitral proceedings at the Permanent Court ofArbitration from

1999-2001.

On or about mid-February 2000, declarant, as Agent for the Hawaiian

Kingdom, had a phone conversation with the Secretary General of the

Permanent Court ofArbitration (PCA), Tjaco T. van den Hout. In that

conversation, the Secretary General stated to the declarant that the

Secretariat was not able to find any evidence that the Hawaiian Kingdom

had been extinguished as a State and admitted that the 1862 Hawaiian-Dutch

Treaty was not terminated. The declarant understood that the Hawaiian

Kingdom satisfied the PCA's institutional jurisdiction pursuant to Article 47

of the 1907 Hague Convention for the Pacific Settlement of International

Disputes, I, whereby the PCA would be accessible to Non-Contracting

2.

States. The arbitral tribunal was not formed until June 9, 2000.

4
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3. The Secretary General then stated to the declarant that in order to maintain

the integrity of these proceedings, he recommended that the Hawaiian

Kingdom Government provide a formal invitation to the United States to

join in the arbitral proceedings. The declarant stated that he will bring this

request up with the Council ofRegency. After discussion, the Council of

Regency accepted the Secretary General's request and declarant travelled by

airplane with Ms. Ninia Parks, counsel for claimant, Lance P. Larsen, to

Washington, D.C., on or about March 1, 2000.

4, On March 2, 2000, Ms. Parks and the declarant met with Sonia Lattimore,

Office Assistant, L/EX, at 10:30 a.m. on the ground floor of the Department

of State and presented her with two (2) binders, the first comprised of an

Arbitration Log Sheet with accompanying documents on record at the

Permanent Court ofArbitration. The second binder comprised ofdivers

documents of the Acting Council ofRegency as well as diplomatic

correspondence with treaty partners of the Hawaiian Kingdom.

5. Declarant stated to Ms. Lattimore that the purpose of our visit was to

provide these documents to the Legal Department of the U.S. State

Department in order for the U.S. Government to be apprised of the arbitral

proceedings already in train and that the Hawaiian Kingdom, by consent of

631

the Claimant, extends an opportunity for the United States to join in the

5
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arbitration as a party. Ms. Lattimore assured the declarant that the package

would be given to Mr. Bob McKenna for review and assignment to someone

within the Legal Department. Declarant told Ms. Lattimore that he and Ms.

Parks will be in Washington, D.C., until close ofbusiness on Friday, and she

assured declarant that she will call on declarant's cell phone by the close of

business that day with a status report.

6. At4:45 p.m., Ms. Lattimore contacted the declarant by phone and stated that

the package had been sent to John Crook, Assistant Legal Advisor for

UnitedNations Affairs. She stated thatMr. Crookwill be contacting the

declarant on Friday (March 3, 2000), but declarant could give Mr. Crook a

call in the morning if desired.

7. At 11:00 a.m., March 3, 2000, declarant called Mr. Crook and inquired

about the receipt of the package. Mr. Crook stated that he did not have

ample time to critically review the package but will get to it. Declarant

stated that the reason for our visit was the offer by the Respondent Hawaiian

Kingdom, by consent of the Claimant, by his attorney, for the United States

Government to join in the arbitral proceedings already in motion. Declarant

also advised Mr. Crook that Secretary General van den Hout of the PCA was

aware of our travel to Washington, D.C., and the offer to join in the

6
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arbitration. The Secretary General requested that the dialogue be reduced to

writing and filed with the International Bureau of the PCA for the record.

8. Declarant further stated to Mr. Crook that enclosed in the binders were

Hawaiian diplomatic protests lodged by declarant's former country men and

women with the Depart of State in the summer of 1897, that are on record at

the U.S. National Archives, in order for him to understand the gravity of the

situation. Declarant also stated that included in the binders were two (2)

protests by the declarant as an officer of the Hawaiian Government against

the State ofHawai'i for instituting unwarranted criminal proceedings against

the declarant and other Hawaiian subjects under the guise ofAmerican

municipal laws within the territorial dominion of the Hawaiian Kingdom.

9. In closing, the declarant stated to Mr. Crook that after a thorough

investigation into the facts presented to his office, and following zealous

deliberations as to the considerations offered, the Government of the United

States shall resolve to decline our offer to enter the arbitration as a Party, the

present arbitral proceedings shall continue without affect pursuant to the

1907 Hague Conventions IV and V, and the UNCITRAL Rules of

arbitration. Mr. Crook acknowledged what was said and the conversation

then came to a close. That day a letter confirming the content of the

discussion was drafted by the declarant and sent to Mr. Crook. The letter

7
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was also carbon copied to the Secretary General of the PCA, Ms. Parks, Mr.

Keoni Agard, appointing authority for the arbitral proceedings, and Ms.

Noelani Kalipi, Hawai'i Senator Daniel Akaka's Legislative Assistant.

Thereafter, the PCA's Deputy Secretary General, Phyllis Hamilton, spoke

with declarant over the phone and informed declarant that the United States,

through its embassy in The Hague, notified the PCA that the United States

had declined the invitation to join in the arbitral proceedings. Instead, the

United requested permission from the Hawaiian Government and the

Claimant to have access to the pleadings and records of the case. Both the

Hawaiian Government and the Claimant consented to the United States'

request.

On March 21, 2000, Professor Christopher Greenwood, QC, was confirmed

as an arbitrator, and on March 23, 2000, Gavan Griffith, QC, was confirmed

as an arbitrator. OnMay 28, 2000, the arbitral tribunal was completed by the

appointment of Professor James Crawford as the presiding arbitrator. On

June 9, 2000, the parties jointly notified, by letter, to the Deputy Secretary

General of the PCA that the arbitral tribunal had been duly constituted.

After written pleadings were filed by the parties with the PCA, oral hearings

were held at the PCA on December 7, 8 and 11, 2000. The arbitral award

was filed with the PCA on February 5, 2000 where the tribunal found that it

8
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lacked subject matter jurisdiction because it concluded that the United States

was an indispensable third party. Consequently, the Claimant was precluded

from alleging that the Hawaiian Kingdom, by its Council ofRegency, was

liable for the unlawful imposition ofAmerican municipal laws over the

Claimant's person within the territorial jurisdiction of the Hawaiian

Kingdom without the participation of the United States.

After returning from The Hague in December of 2000, the Council of

Regency determined that the declarant would enter University ofHawai'i at

Manoa as a graduate student in the political science department in order to

directly address the misinformation regarding the continuity of the Hawaiian

Kingdom as an independent and sovereign State that has been under a

prolonged occupation by the United States since January 17, 1893 through

research and publication of articles. The decision made by the Council of

Regency was in accordance with Section 495-Remedies ofInjured

Belligerent, United States Army FM-27-10 states, "[i]n the event of

violation of the law ofwar, the injured party may legally resort to remedial

action of the following types: a. Publication of the facts, with a view to

influencing public opinion against the offending belligerent."

The declarant received his master's degree in political science specializing

in international relations and law in 2004 and received his Ph.D. degree in

9
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political science with particular focus on the continuity of the Hawaiian

Kingdom. Declarant has published multiple articles and books on the

prolonged occupation of the Hawaiian Kingdom and its continued existence

as a State under international law. Declarant's curriculum vitae can be

accessed online at http://www2.hawaii.edu/~anu/pdf/CV.pdf. Declarant can

be contacted at interior@hawaiiankinedom.ore.

I declare under penalty ofperjury that the foregoing is true and correct.

DATED: Mountain View, Hawaiian Kingdom, May 19, 2021.

David Keanu Sai
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(

Council of Regency,
Acting Cabinet Council of the Islands:

To Dexter Re'raumoku
cory

'tama, Hay. Greeting:
Know ye, that this Executive Office, reposing special trust and

confidence in your wisdom, integrity and fidelity, have constituted and

appointed you acting Attorney @eneral, to faithfully discharge and

perform all the duties pertaining to said Office, under the Constitution
and Laws of the Kingdom, and to hold office as such during this Office's

pleasure: And all persons are hereby ordered to respect this your
authority.

Inu Witness Wherenf, 1 have hereunto set my

hand, and caused the Great Seal of the

Kingdom to be affixed this //_ day of August
A.D. 2013.

é

Peter Umialiloa Sai,
Vice-Chairman of the Acting Council of Regency
Acting Minister of Foreign Affairs

By the Council \

Kaui P. Sai-Dudoit,
Acting Minister of Finance



IN THE SUPREME COURT OF THE
STATE OF HAWAI'T

CONFIDENTIAL

Case No. 18-0339

ODC v.
or,

A confidential pending investigation and/or

Proceeding under the Rules of the Supreme

CERTIFICATE OF SERVICECourt of the State ofHawai*i and its
Disciplinary Board, regarding a matter of
Attorney discipline.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and filed copy of the foregoing document

will be duly served on the following parties by Hand-delivery or U.S. mail (postage prepaid on

this date):

CLIFFORD L. NAKEA ALANA L. BRYANT, ESQ.
Disciplinary Board Officer Assistant Disciplinary Counsel
Office ofDisciplinary Counsel Office ofDisciplinary Counsel
Hawai'i Supreme Court Hawai'i Supreme Court
201 Merchant Street, Suite 1600 201 Merchant Street, Suite 1600
Honolulu, Hawaii 96813 Honolulu, Hawaii 96813

WILLIAM FENTON SINK, ESQ.
Dillingham Transportation Bldg.
735 Bishop Street, Ste. 400
Honolulu, HI 96813

Dated: Kailua, Hawai'i, August 25, 2022.

1

Dexte K. Ka'iama. Esq.
Respdndent





From: Alana Bryant
To: William Fenton Sink
Subject: CONFIDENTIAL - ODC No. 18-0339 (Kaiama)
Date: Thursday, August 25, 2022 2:34:15 PM

Mr. Sink,
 
This morning our office received a Motion to Dismiss Subpoena. The motion is signed only by Dexter Kaiama, but
I wanted to confirm whether or not you still represent Mr. Kaiama in this pending ODC matter.  If you do still
represent Mr. Kaiama, we will postpone the deposition that was scheduled for tomorrow, Aug. 26, 2022, until
after the Supreme Court disposes of the Motion to Dismiss Subpoena.
 
Please let me know whether you still represent Mr. Kaiama at your soonest convenience.
 
Thank you,
Alana
 

 
 
 Alana L. Bryant

Assistant Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4037
http://www.dbhawaii.org|Alana.L.Bryant@dbhawaii.org

 
* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an operating unit of the
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the
use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any
action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately.
In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.
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IN THE SUPREME COURT OF THE STATE OF HAWAIʻI 

________________________________________________________________ 
 

DEXTER K. KAʻIAMA, Petitioner, 
 

vs. 
 

OFFICE OF DISCIPLINARY COUNSEL, Respondent, 
________________________________________________________________ 

 
ORIGINAL PROCEEDING 
(ODC No. 18-0339) 

 
ORDER 

(By: Recktenwald, C.J., Nakayama, McKenna, Wilson, and Eddins, JJ.) 
 

  Upon consideration of the materials submitted on 

August 25, 2022 to the appellate clerks by attorney Dexter K. 

Kaʻiama, which was filed as a petition for a writ of mandamus, we 

conclude that attorney Kaʻiama seeks relief from the Disciplinary 

Board of the Hawaiʻi Supreme Court, not from this court. 

Therefore, 

 

Electronically Filed
Supreme Court
SCPW-22-0000511
31-AUG-2022
11:44 AM
Dkt. 7 ORD
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  IT IS HEREBY ORDERED that the petition is denied 

without prejudice to attorney Kaʻiama seeking relief from the 

Disciplinary Board. 

  DATED:  Honolulu, Hawaiʻi, August 31, 2022. 
 

       /s/ Mark E. Recktenwald 
  
      /s/ Paula A. Nakayama 
 
       /s/ Sabrina S. McKenna    
  
       /s/ Michael D. Wilson 
  
       /s/ Todd W. Eddins 
 

 



 
 
 
 
 
 
 
 
 
 

SCPW-22-0000511 
 

IN THE SUPREME COURT OF THE STATE OF HAWAIʻI 
________________________________________________________________ 

 
DEXTER K. KAʻIAMA, Petitioner, 

 
vs. 
 

OFFICE OF DISCIPLINARY COUNSEL, Respondent. 
________________________________________________________________ 

 
ORIGINAL PROCEEDING 

 
ORDER OF CLARIFICATION 

(By: Recktenwald, C.J., Nakayama, McKenna, Wilson, and Eddins, JJ.) 
 

  Upon further review and consideration of the record in 

this matter, including this court’s order of August 31, 2022 

(“order”), it appears that the initial filing at Docket 1 was 

mischaracterized by the order as a petition for a writ of 

mandamus, when in fact it is directed at, and appears to seek 

relief from, the Disciplinary Board of the Supreme Court of the 

State of Hawaiʻi.   

  IT IS HEREBY ORDERED that, pursuant to Rule 2.22 of 

the Rules of the Supreme Court of the State of Hawaiʻi, the 

Electronically Filed
Supreme Court
SCPW-22-0000511
02-SEP-2022
04:42 PM
Dkt. 9 ORD
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initial filing materials submitted on August 25, 2022 at Docket 

1 remain confidential. 

  DATED:  Honolulu, Hawaiʻi, September 2, 2022. 
 

       /s/ Mark E. Recktenwald 
  
      /s/ Paula A. Nakayama 
 
       /s/ Sabrina S. McKenna    
  
       /s/ Michael D. Wilson 
  
       /s/ Todd W. Eddins 
 

 



From: Alana Bryant
To: William Fenton Sink
Subject: CONFIDENTIAL - subpoena
Date: Wednesday, August 31, 2022 1:23:52 PM
Attachments: 220831 SDT Kaiama.pdf

Mr. Sink,
 
As Mr. Kaiama’s motion was denied by the Supreme Court today, we are issuing another subpoena for his
deposition.  We have scheduled the deposition for Friday, September 9, 2022, 9:30 a.m., at ODC’s offices.  Please
let me know if you are able to accept service of the attached subpoena on Mr. Kaiama’s behalf.
 
Thank you,
Alana
 

 
 
 Alana L. Bryant

Assistant Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4037
http://www.dbhawaii.org|Alana.L.Bryant@dbhawaii.org

 
* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an operating unit of the
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the
use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any
action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately.
In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.

 



IN THE SUPREME COURT OF THE

STATE OF HAWAI�I

 ODC v. 

or,

 A confidential pending

investigation and/or proceeding
under the Rules of the Supreme
Court of the State of Hawai�i and
its Disciplinary Board, regarding a
matter of attorney discipline.

CONFIDENTIAL

Case No. 

 SUBPOENA

or

 SUBPOENA DUCES TECUM

TO:

1. WE COMMAND YOU, that all business and excuses being set aside,

to appear in person and attend before:

, Disciplinary  Counsel  Investigator

2. At the place of the Office of Disciplinary Counsel, 201 Merchant

Street, Suite 1600, Honolulu, Hawai�i 96813.

3. On the  day of ,  ( ) at 

 o'clock .m. (and at any recessed or adjourned date);

4. Testify as a witness, or custodian, in the attorney disciplinary

matter  captioned above, or  a confidential matter per RSCH

Rule 2.22(a) identified by the case number captioned above.

5. AND WE FURTHER COMMAND YOU to bring and produce at the time and

place aforesaid, the following which you have in your custody or
power, concerning the matter:

 or as set forth on Attachment(s) appended hereto.  

6. FOR FAILURE TO APPEAR AND TESTIFY OR PRODUCE as herein require,

you will be deemed to be in contempt of the Supreme Court of the
State of Hawai�i.

BY AUTHORITY OF THE SUPREME COURT OF THE STATE OF HAWAI�I.

DATED:  Honolulu, Hawai�I

Disciplinary Board Officer Clerk, Supreme Court of the 

State of Hawai�i

______________________________ /s/ Elizabeth Zack

18-0339

Dexter K. Kaiama
c/o William F. Sink, Esq.
735 Bishop Street, Suite 400
Honolulu, Hawaii 96813

Alana L. Bryant

2022 Friday
9:30 a

9th September

August 31, 2022
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IN THE SUPREME COURT OF THE 
STATE OF HAWAI'I 

ODCv. 
or, 

A confidential pending investigation and/or 
Proceeding under the Rules of the Supreme 
Court of the State of Hawai' i and its 
Disciplinary Board, regarding a matter of 
Attorney discipline. 

1 

CONFIDENTIAL 

Case No. 18-0339 

MOTION TO DISMISS 
SUBPOENA DATED AUGUST 31, 
2022, PURSUANT TO HRCP 
12(B)(2) AND THE LORENZO 
PRINCIPLE, AND TO SCHEDULE 
AN EVIDENTIARY HEARING, OR 
IN THE ALTERNATIVE, MOTION 
FOR PROTECTIVE ORDER; 
DECLARATION OF DEXTER K. 
KAIAMA· EXHIBITS "A-D"· 

' ' CERTIFICATE OF SERVICE 

Dexter K. Ka'iama4249 
1486 Akeke Place 
Kailua, HI 96734 
Respondent 



MOTION TO DISMISS SUBPOENA DATED AUGUST 31, 2022, 
PURSUANT TO HRCP 12(8)(2) AND THE LORENZO PRINCIPLE, 

AND TO SCHEDULE AN EVIDENTIARY HEARING, OR IN 
THE ALTERNATIVE. MOTION FOR PROTECTIVE ORDER 

Respondent DEXTER K. KA'IAMA (hereafter "Respondent") respectfully moves the 

Disciplinary Board to schedule an evidentiary hearing for the ODC to provide rebuttable evidence, 

whether factual or legal, that the Hawaiian Kingdom ceases to exist as a State in light of the 

evidence and law in the instant motion. If the ODC is unable to proffer rebuttable evidence, the 

Respondent respectfully requests that this Disciplinary Board dismiss the subpoena pursuant to the 

HRCP 12(b)(2) and the Lorenzo principle. The reasons are set forth in the attached memorandum. 

Respondent respectfully asserts that the Board Chairman is mandated to dismiss the instant 

proceedings, under the Lorenzo principle, unless the ODC is able to provide rebuttable evidence, 

whether factual or legal, that the Hawaiian Kingdom ceases to exist as a State. Should the ODC 

prevail by providing rebuttable evidence under international law, Respondent will move for a 

protective order pursuant to Rule 12(c)(i) of the Rules of the Disciplinary Board of the Hawai'i 

Supreme Court. 

DATED: Honolulu, Hawai'i, September 6, 2022. 

DEXTER K. KA'IAMA (Bar No. 4249) 
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IN THE SUPREME COURT OF THE 
STATE OF HAWAI'I 

ODCv. CONFIDENTIAL 
or, 

A confidential pending investigation and/or 
Proceeding under the Rules of the Supreme 
Court of the State of Hawai' i and its 
Disciplinary Board, regarding a matter of 
Attorney discipline. 

Case No. 18-0339 

MEMORANDUM OF POINTS AND AUTHORITIES 

Respondent moves the Disciplinary Board to schedule an evidentiary hearing in order to 

dismiss subpoena dated August 31, 2022, pursuant to HRCP 12(b )(2) and the Lorenzo principle. 

I. INTRODUCTION 

One year after the United States Congress passed the Joint Resolution To acknowledge the 

100th anniversary of the January 17, 1893 overthrow of the Kingdom of Hawaii, and to offer an 

apology to Native Hawaiians on behalf of the United States for the overthrow of the Kingdom of 

Hawaii, 1 an appeal, was heard by the State ofHawai'i Intermediate Court of Appeals, that centered 

on a claim that the Hawaiian Kingdom continues to exist as a State. In State of Hawai 'i v. Lorenzo 

("Lorenzo court"),2 the Intermediate Court of Appeals ("ICA") stated: 

Lorenzo appeals, arguing that the lower court erred in denying his pretrial motion 
(Motion) to dismiss the indictment. The essence of the Motion is that the [Hawaiian 
Kingdom] (Kingdom) was recognized as an independent sovereign nation by the 
United States in numerous bilateral treaties; the Kingdom was illegally overthrown 
in 1893 with the assistance of the United States; the Kingdom still exists as a 
sovereign nation; he is a citizen of the Kingdom; therefore, the courts of the State 

1 107 Stat. 1510 (1993). 
2 State of Hawai 'iv. Lorenzo, 77 Hawai'i 219; 883 P.2d 641 (Ct. App. 1994). 
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of Hawai'i have no jurisdiction over him. Lorenzo makes the same argument on 
appeal. For the reasons set forth below, we conclude that the lower court correctly 
denied the Motion. 3 

The Lorenzo Court based its denial of the motion to dismiss the indictment on personal 

jurisdictional grounds based on an evidentiary burden as described by the Ninth Circuit in its 1993 

decision, in United States v. Lorenzo, that "[t]he appellants have presented no evidence that the 

Sovereign Kingdom of Hawaii is currently recognized by the federal govemment."4 As a result, 

the Lorenzo court stated, it ''was incumbent on Defendant to present evidence supporting his claim. 

United States v. Lorenzo. Lorenzo has presented no factual ( or legal) basis for concluding that the 

Kingdom exists as a state in accordance with recognized attributes of a state's sovereign nature."5 

Neither the Ninth Circuit Court nor the Lorenzo Court foreclosed the question but rather provided, 

what it saw at the time, instruction for the courts to arrive at the conclusion that the Hawaiian 

Kingdom, from an evidentiary basis, exists as a State. This is evidenced in a subsequent decision 

by the ICA in 2004, in State of Hawai 'i v. Araujo, that made it clear, "[b ]ecause Araujo has not, 

either below or on appeal, 'presented [any] factual ( orlegal) basis for concluding that the Kingdom 

exists as a state in accordance with recognized attributes of a state's sovereign nature,' [ ... ] his 

point of error on appeal must fail."6 

The Lorenzo court used the word ''presently" because it is an open legal question and not 

a political question. The ICA stated in a subsequent case, State of Hawai 'i v. Lee, that the Lorenzo 

court "suggested that it is an open legal question whether the "[Hawaiian Kingdom]" still exists 

(emphasis added)."7 The operative word here is "still exists," which means the Lorenzo court was 

3 Id., 220, 642. 
4 United States v. Lorenzo, 995 F.2d 1448, 1456; 1993 U.S. App. LEXIS 10548. 
5 State of Hawai 'iv. Lorenzo, 221; 643. 
6 State of Hawai'i v. Araujo, 103 Haw. 508 (Haw. App. 2004). 
1 State of Hawai'i v. Lee, 90 Haw. 130, 142; 976 P.2d 444,456 (Haw. App. 1999). 
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referring to the Hawaiian Kingdom from the nineteenth century and not the so-called native 

kingdom(s) or nations, which are a part of the political sovereignty movement of today. 

Lorenzo also separates the Native Hawaiian sovereignty movement and nation building 

from the continued existence of the Hawaiian Kingdom as a State. The Hawai'i Supreme Court, 

in State of Hawai 'i v. Armitage, 8 not only clarified this evidentiary burden but also discerned 

between a new Native Hawaiian nation brought about through nation-building, and the Hawaiian 

Kingdom that existed as a State in the nineteenth century. The Hawai'i Supreme Court explained: 

Petitioners' theory of nation-building as a fundamental right under the ICA's 
decision in Lorenzo does not appear viable. Lorenzo held that, for jurisdictional 
purposes, should a defendant demonstrate a factual or legal basis that the [Hawaiian 
Kingdom] "exists as a state in accordance with recognized attributes of a state's 
sovereign nature[,]" and that he or she is a citizen of that sovereign state, a 
defendant may be able to argue that the courts of the State of Hawai'i lack 
jurisdiction over him or her. Thus, Lorenzo does not recognize a fundamental right 
to build a sovereign Hawaiian nation.9 

However, the Lorenzo court did acknowledge that it may have misplaced the burden of 

proof and what needs to be proven. It stated, "[a]lthough the court's rationale is open to question 

in light of international law, the record indicates that the decision was correct because Lorenzo did 

not meet his burden of proving his defense of lack of jurisdiction."10 Because international law 

provides for the presumption of the continuity of the State despite the overthrow of its government 

by another State, it shifts the burden of proof and what is to be proven. According to Judge 

Crawford, there "is a presumption that the State continues to exist, with its rights and obligations 

[ ... ] despite a period in which there is no, or no effective, government,"11 and belligerent 

8 State of Hawai 'iv. Armitage, 132 Haw. 36, 57; 319 P.3d 1044, 1065 (2014). 
9 Id., 57; 1065. 
10 State of Hawai'i v. Lorenzo, 221,643. 
11 James Crawford, The Creation of States in International Law 34 (2nd ed. 2006). 
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occupation "does not affect the continuity of the State, even where there exists no government 

claiming to represent the occupied State."12 Addressing the presumption of German State 

continuity after the overthrow of the Nazi government during the Second World Wax, Professor 

Brownlie explains: 

Thus, after the defeat of Nazi Germany in the Second World Wax the four major 
Allied powers assumed supreme power in Germany. The legal competence of the 
German state [its independence and sovereignty] did not, however, disappear. What 
occurred is akin to legal representation or agency of necessity. The German state 
continued to exist, and, indeed, the legal basis of the occupation depended on its 
continued existence.13 

"If one were to speak about a presumption of continuity," explains Professor Craven, "one 

would suppose that an obligation would lie upon the party opposing that continuity to establish the 

facts substantiating its rebuttal. The continuity of the Hawaiian Kingdom, in other words, may be 

refuted only by reference to a valid demonstration oflegal title, or sovereignty, on the part of the 

United States, absent of which the presumption remains."14 Evidence of"a valid demonstration of 

legal title, or sovereignty, on the part of the United States" would be an international treaty, 

particularly a peace treaty, whereby the Hawaiian Kingdom would have ceded its territory and 

sovereignty to the United States. Examples of foreign States ceding sovereign territory to the 

United States by a peace treaty include the 1848 Treaty of Peace, Friendship, Limits, and 

Settlement with the Republic of Mexico15 and the 1898 Treaty of Peace between the United States 

of America and the Kingdom of Spain. 16 

12 Id. 
13 Ian Brownlie, Principles of Public International Law 109 (4th ed. 1990). 
14 Matthew Craven, "Continuity of the Hawaiian Kingdom as a State under International Law," 
in David Keanu Sai, ed., The Royal Commission of Inquiry: Investigating War Crimes and 
Human Rights Violations Committed in the Hawaiian Kingdom 128 (2020). 
15 9 Stat. 922 (1848). 
16 30 Stat. 1754 (1898). 
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The Joint Resolution To provide for annexing the Hawaiian Islands to the United States, 17 

is a municipal law of the United States without extraterritorial effect. It is not an international 

treaty. Annex "is to tie or bind[,] [t]o attach."18 Under international law, to annex territory of 

another State is a unilateral act, as opposed to cession, which is a bilateral act between States. 

Under international law, annexation ofan occupied State is unlawful. According to The Handbook 

of Humanitarian Law in Armed Conflicts: 

The international law of belligerent occupation must therefore be understood as 
meaning that the occupying power is not sovereign, but exercises provisional and 
temporary control over foreign territory. The legal situation of the territory can be 
altered only through a peace treaty or debellatio. 19 International law does not permit 
annexation of territory of another state. 20 

Furthermore, in 1988, the Department of Justice's Office of Legal Counsel ("OLC") 

published a legal opinion regarding the annexation ofHawai'i. The OLC's memorandum opinion 

was written for the Legal Advisor for the Department of State regarding legal issues raised by the 

proposed Presidential proclamation to extend the territorial sea from a three-mile limit to twelve. 21 

The OLC concluded that only the President and not the Congress possesses "the constitutional 

authority to assert either sovereignty over an extended territorial sea or jurisdiction over it under 

international law on behalf of the United States."22 As Justice Marshall stated, "[t]he President is 

the sole organ of the nation in its external relations, and its sole representative with foreign 

17 30 Stat. 750 (1898). 
18 Black's Law Dictionary (6th ed. 1990), 88. 
19 There was no extinction of the Hawaiian State by debellatio because the Permanent Court of 
Arbitration acknowledged the continued existence of the Hawaiian Kingdom as a State in Larsen 
v. Hawaiian Kingdom, PCA Case no. 1999-01. 
20 Dieter Fleck (ed.), The Handbook of Humanitarian Law in Armed Conflicts, Section 525, 242 
(1995). 
21 Douglas Kmiec, "Legal Issues Raised by Proposed Presidential Proclamation to Extend the 
Territorial Sea," 12 Opinions of the Office of Legal Counsel 238 (1988). 
22 Id., 242. 

5 



( 

nations,"23 and not the Congress. The OLC further stated, ''we doubt that Congress has 

constitutional authority to assert either sovereignty over an extended territorial sea or jurisdiction 

over it under international law on behalf of the United States."24 Therefore, he stated it is "unclear 

which constitutional power Congress exercised when it acquired Hawaii by joint resolution. 

Accordingly, it is doubtful that the acquisition of Hawaii can serve as an appropriate precedent for 

a congressional assertion of sovereignty over an extended territorial sea. "25 That territorial sea was 

to be extended from three to twelve miles under the United Nations Law of the Sea Convention. 

In other words, the Congress could not extend the territorial sea an additional nine miles by statute 

because its authority was limited up to the three-mile limit. Furthermore, the United States 

Supreme Court, in The Apollon, concluded that the "laws ofno nation can justly extend beyond its 

own territories. "26 

Arriving at this conclusion, the OLC cited constitutional scholar Professor Willoughby, 

"[t]he constitutionality of the annexation of Hawaii, by a simple legislative act, was strenuously 

contested at the time both in Congress and by the press. The right to annex by treaty was not 

denied, but it was denied that this might be done by a simple legislative act. ... Only by means of 

treaties, it was asserted, can the relations between States be governed, for a legislative act is 

necessarily without extraterritorial force----<:onfined in its operation to the territory of the State by 

whose legislature enacted it."27 Professor Willoughby also stated, "The incorporation of one 

sovereign State, such as was Hawaii prior to annexation, in the territory of another, is ... essentially 

23 Id., 242. 
24 Id. 
25 Id., 262. 
26 The Apollon, 22 U.S. 362, 370 (1824). 
27 Kmiec, 252. 
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a matter falling within the domain of international relations, and, therefore, beyond the reach of 

legislative acts."28 

The instant motion is filed under the international rule of the presumption of continuity of 

the Hawaiian Kingdom as a State. 

II. THE LORENZO PRINCIPLE 

Lorenzo became a precedent case on the subject of the Hawaiian Kingdom's existence as 

a State in State ofHawai'i courts, and is known in the federal court, in United States v. Goo, as the 

Lorenzo principle. 

Since the Intermediate Court of Appeals for the State of Hawaii's decision 
in Hawaii v. Lorenzo, the courts in Hawaii have consistently adhered to 
the Lorenzo court's statements that the Kingdom of Hawaii is not recognized as a 
sovereign state [*4] by either the United States or the State of Hawaii. See Lorenzo, 
77 Haw. 219, 883 P.2d 641, 643 (Haw. App. 1994); see also State of Hawaii v. 
French, 77 Haw. 222, 883 P.2d 644, 649 (Haw. App. 1994) (stating that ''presently 
there is no factual (or legal) basis for concluding that the [Hawaiian] Kingdom 
exists as a state in accordance with recognizing attributes of a state's sovereign 
nature") (quoting Lorenzo, 883 P.2d at 643). This court sees no reason why it 
should not adhere to the Lorenzo principle (emphasis added).29 

The Lorenzo principle should not be confused with a fmal decision. A principle is "a 

comprehensive rule or doctrine which furnishes a basis or origin for others; a settled rule of action, 

procedure or legal determination."30 Lorenzo, as a principle, was cited by the Hawai'i Supreme 

Court in 8 cases, and by the ICA in 45 cases. The latest Hawai'i Supreme Court's citation of 

Lorenzo was in 2020 in State of Hawai'i v. Malave. 31 The most recent citation of Lorenzo by the 

28 Westel Woodbury Willoughby, The Constitutional Law of the United States, vol. 1, 345 
(1910). 
29 Goo, *3. 
30 Black's Law, 1193. 
31 State of Hawai'i v. Malave, 146 Haw. 341,463 P.3d 998, 2020 Haw. LEXIS 80. 
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ICA was in 2021 in Bank of N.Y. Mellon v. Cummings.32 Since 1994, Lorenzo had risen to 

precedent, and, therefore, is common law. 

Whether or not the Hawaiian Kingdom "exists as a state in accordance with recognized 

attributes of a state's sovereign nature," it is governed by international law, not State of Hawai'i 

or United States laws. While the existence of a State is a fact, a "State is not a fact in the sense that 

a chair is a fact; it is a fact in the sense in which it may be said a treaty is a fact; that is, a legal 

status attaching to a certain state of affairs by virtue of certain [international] rules or practices."33 

The civilian law refers to this type of a fact to be ajuridicalfact. According to Professor Lenzerini: 

In the civil law tradition, a juridical fact ( or legal fact) is a fact ( or event}-
determined either by natural occurrences or . by humans-which produces 
consequences that are relevant according to law. Such consequences are defined 
juridical effects (or legal effects), and consist in the establishment, modification or 
extinction of rights, legal situations or juridical ( or legal) relationships (privity). 
Reversing the order of the reasoning, among the multifaceted natural or social facts 
occurring in the world a fact is juridical when it is legally relevant, i.e. determines 
the production of legal effects per effect of a legal (juridical) rule (provision). In 
technical terms, it is actually the legal rule which produces legal effects, while the 
juridical fact is to be considered as the condition for the production of the effects. 
In practical terms, however, it is the juridical fact which activates a reaction by the 
law and makes the production of the effects concretely possible. At the same time, 
no fact can be considered as "juridical" without a legal rule attributing this quality 
to it.34 

In Larsen v. Hawaiian Kingdom, the arbitral tribunal acknowledged the Hawaiian 

Kingdom as a juridical fact when it stated that in "the nineteenth century the Hawaiian Kingdom 

existed as an independent State recognized as such by the United States of America, the United 

32 Bank of N.Y. Mellon v. Cummings, 149 Haw. 173,484 P.3d 186, 2021 Haw. App. LEXIS 102, 
2021 WL 1345675. 
33 Crawford, 5. 
34 See Exhibit A, Federico Lenzerini, Civil Law on Juridical Fact of the Hawaiian State and the 
Consequential Juridical Act by the Permanent Court of Arbitration [ECF 174-1], 1. 
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Kingdom and various other States, including by exchanges of diplomatic or consular 

representatives and the conclusion oftreaties."35 

a. Distinguishing Between Recognition of a State and Recognition of its Government 

When the Lorenzo court stated that the "United States Government recently recognized the 

illegality of the overthrow of the Kingdom and the role of the United States in that event. P.L. 103-

150, 107 Stat. 1510 (1993) [but] that recognition does not appear to be tantamountto a recognition 

that the Kingdom continues to exist,"36 the Court implied that the United States "derecognized" 

the Hawaiian Kingdom, which it had previously recognized in the nineteenth century. It would 

appear that the Lorenzo court was confusing the recognition of government with the recognition 

of a State. Since the United States recognized the Hawaiian Kingdom as a State in the nineteenth 

century, the United States is precluded from derecognizing it. 

According to Professor Oppenheim, once recognition of a State is granted, it "is incapable 

of withdrawal"37 by the recognizing State, and that "recognition estops the State which has 

recognized the title from contesting its validity at any future time."38 Restatement (Third) of the 

Foreign Relations Law of the United States, "[t]he duty to treat a qualified entity as a state also 

implies that so long as the entity continues to meet those qualifications its statehood may not be 

'derecognized.' If the entity ceases to meet those requirements, it ceases to be a state and 

derecognition is not necessary (emphasis added)."39 By applying international law, the Lorenzo 

35 Larsen v. Hawaiian Kingdom, 119 International Law Reports 566, 581 (2001). 
36 State of Hawai'i v. Lorenzo, 221,643. 
37 Lassa Oppenheim, International Law 137 (3rd ed. 1920). 
38 Georg Schwarzenberger, "Title to Territory: Response to a Challenge," 51(2) American 
Journal of International Law 308,316 (1957). 
39 Restatement (Third), §202, comment g. 

9 



principle places the burden on the ODC to provide any factual (or legal) basis for concluding that 

the Kingdom "ceases to be a state," and not that it derecognized it. 

The government of a State, however, may be de-recognized depending on factual or legal 

circumstances. Such was the case when President Jimmy Carter terminated the defense treaty with 

Taiwan after the government of Taiwan was de-recognized as the government of China.40 In 

Goldwater v. Carter, the Supreme Court explained, "[a]brogation of the defense treaty with 

Taiwan was a necessary incident to Executive recognition of the Peking Governmen.t, because the 

defense treaty was predicated upon the now-abandoned view that the Taiwan Government was the 

only legitimate authority in China."41 In the case of the non-recognition of the government of Cuba, 

the Supreme Court, in Banco Nacional de Cuba v. Sabbatino, stated: 

It is perhaps true that nonrecognition of a government in certain circumstances may 
reflect no greater unfriendliness than the severance of diplomatic relations with a 
recognized government, but the refusal to recognize has a unique legal aspect. It 
signifies this country's unwillingness to acknowledge that the government in 
question speaks as the sovereign authority for the territory it purports to control 
[citation omitted].42 

The Lorenzo principle is NOT a matter of recognition of government but rather the 

recognition of the Hawaiian State as evidenced by the Hawaiian-American Treaty of Friendship, 

Commerce and Navigation.43 There is no evidence that the Executive branch de-recognized the 

government of the Hawaiian Kingdom. Rather, President Grover Cleveland, head of the Executive 

branch, admitted to an illegal overthrow of the Hawaiian government by the United States military 

40 Goldwater v. Carter, 444 U.S. 996 (1979). 
41 Id., 1007. -
42 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 411 (1964). 
43 9 Stat. 977 (1841-1851). 
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and vowed to restore that government. Therefore, as a juridical fact, the United States cannot 

simply derecognize the Hawaiian State. 

b. United States Explicit Recognition of the Continued Existence of the Hawaiian 
Kingdom and the Council of Regency as its Government 

The status of the Hawaiian Kingdom came to the attention of the United States in a 

complaint for injunctive relief filed with the United States District Court for the District ofHawai 'i 

on August 4, 1999 in Larsen v. United Nations, et al.44 The United States and the Council of 

Regency representing the Hawaiian Kingdom were named as defendants in the complaint. 

On October 13, 1999, a notice of voluntary dismissal without prejudice was filed as to the 

United States and nominal defendants [United Nations, France, Denmark, Sweden, Norway, 

United Kingdom, Belgium, Netherlands, Italy, Spain, Switzerland, Russia, Japan, Germany, 

Portugal and Samoa] by the plaintiff.45 On October 29, 1999, the remaining parties, Larsen and 

the Hawaiian Kingdom, entered into a stipulated settlement agreement dismissing the entire case 

without prejudice as to all parties and all issues and submitting all issues to binding arbitration. An 

agreement was reached to submit the dispute to final and binding arbitration at the Permanent 

Court of Arbitration at the The Hague, the Netherlands was entered into on October 30, 1999.46 

The stipulated settlement agreement was filed with the court by the plaintiff on November 5, 

1999.47 On November 8, 1999, a notice of arbitration was filed with the International Bureau of 

44 Larsen v. United Nations et al., case #l:99-cv-00546-SPK, document #1. 
45 Id., document #6. 
46 Agreement between plaintiff Lance Paul Larsen and defendant Hawaiian Kingdom to submit 
the dispute to final and binding arbitration at the Permanent Court of Arbitration at The Hague, 
the Netherlands (October 30, 1999), 
https://www.alohaquest.com/arbitration/pd£1 Arbitration Agreement.pdt: 
41 Larsen v. United Nations et al., document #8. 
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the Permanent Court of Arbitration ("PCA"}-Lance Paul Larsen v. Hawaiian Kingdom.48 An 

order dismissing the case by District Court Judge Samuel P. King, on behalf of the plaintiff, was 

entered on November 11, 1999. 

Distinct from the subject matter jurisdiction of the Larsen v. Hawaiian Kingdom ad hoc 

arbitral tribunal, which was formed on June 9, 2000, the PCA had to first possess "institutional 

jurisdiction" by virtue of Article 4 7 of the 1907 Hague Convention for the Pacific Settlement of 

International Disputes, I (1907 PCA Convention), before it could establish the ad hoc tribunal in 

the first place ("The jurisdiction of the Permanent Court may, within the conditions laid down 

in the regulation, be extended to disputes [with] non-Contracting [States] [emphasis added].").49 

According to UNCT AD, there are three types of jurisdictions at the PCA, "Jurisdiction of the 

Institution," "Jurisdiction of the Arbitral Tribunal," and "Contentious/Advisory Jurisdiction."50 

Article 4 7 of the Convention provides for the jurisdiction of the PCA as an institution. Before the 

PCA could establish an ad hoc arbitral tribunal for the Larsen dispute it needed to possess 

institutional jurisdiction beforehand by ensuring that the Hawaiian Kingdom is a State, thus 

bringing the international dispute within the auspices of the PCA. 

Evidence of the PCA's recognition of the continuity of the Hawaiian Kingdom as a State 

and its government is found in Annex 2-Cases Conducted Under the Auspices of the PCA or with 

the Cooperation of the International Bureau of the PCA Administrative Council's annual reports 

from 2000 through 2011. Annex 2 of these annual reports stated that the Larsen arbitral tribunal 

48 Notice of Arbitration (November 8, 1999), 
httPs://www.alohaquest.com/arbitration/pdfZNotice of Arbitration.pdf: 
49 36 Stat. 2199. The Senate ratified the 1907 PCA Convention on April 2, 1898 and entered into 
force on January 26, 1910. 
50 United Nations Conference on Trade and Development (UNCT AD), Dispute Settlement: 
General Topics-1.3 Permanent Court of Arbitration 15-16 (2003) (online at 
https://unctad.org/syJtern/files/official-document/edmmisc232add26_en.pdf). 
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was established "[p ]ursuant to article 4 7 of the 1907 Convention. "51 Since 2012, the annual reports 

ceased to include all past cases conducted under the auspices of the PCA but rather only cases on 

the docket for that year. Past cases became accessible at the PCA's case repository on its website 

at https://pca-cpa.org/en/cases/. 

In determining the continued existence of the Hawaiian Kingdom as a non-Contracting 

State to the 1907 PCA Convention, the relevant rules of international law that apply to established 

States must be considered, and not those rules of international law that would apply to new States. 

Professor Lenzerini concluded that, "according to a plain and correct interpretation of the relevant 

11Jles, the Hawaiian Kingdom cannot be considered, by virtue of the prolonged US occupation, as 

extinguished as an independent State and subject of international law. In fact, in the event of illegal 

annexation, 'the legal existence of [ ... ] States [is] preserved from extinction,' since 'illegal 

occupation cannot of itself terminate statehood. "'52 

The PCA Administrative Council that published the annual reports did not "recognize" the 

Hawaiian Kingdom as a new State, but merely "acknowledged" its continuity since the nineteenth 

century for purposes of the PCA's institutional jurisdiction. If the United States objected to the 

PCA Administrative Council's annual reports, which it is a member of the Council, that the 

Hawaiian Kingdom is a non-Contracting State to the 1907 PCA Convention, it would have filed a 

declaration with the Dutch Foreign Ministry as it did when it objected to Palestine's accession to 

the 1907 PCA Convention on December 28, 2015. Palestine was seeking to become a Contracting 

State to the 1907 PCA Convention and submitted its accession to the Dutch gove=ent on 

51 Permanent Court of Arbitration, Annual Reports, Annex 2 (online at https://pca
cpa.org/en/about/annual-reportsD. 
52 See Exhibit B, Declaration of Professor Federico Lenzerini, Legal Opinion on the Authority of 
the Council of Regency of the Hawaiian Kingdom [ECF 55-2], para. 5. ,, 
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October 30, 2015. In its declaration, which the Dutch Foreign Ministry translated into French, the 

United States explicitly stated, inter alia, ''the government of the United States considers that 'the 

State of Palestine' does not answer to the definition of a sovereign State and does not recognize it 

. as such (translation)."53 The Administrative Council, however, did acknowledge, by vote of 54 in 

favor and 25 abstentions, that Palestine is a Contracting State to the 1907 PCA Convention in 

March of 2016. 

Because the State is a juristic person, it requires a government to speak on its behalf, 

without which the State is silent, and, therefore, there could be no arbitral tribunal to be established 

by the PCA. On the contrary, the PCA did form a tribunal after confirming the existence of the 

Hawaiian State and its government, the Council of Regency, pursuantto Article 47. In international 

intercourse, which includes arbitration at the PCA, the Permanent Court of International Justice, 

in German Settlers in Poland, explained that "States can act only by and through their agents and 

representatives."54 As Professor Talmon states, "[t]he government, consequently, possesses thejus 

repraesentationis omnimodae, i.e. plenary and exclusive competence in international law. to 

represent its State in the international sphere. [Professor Talman submits] that this is the case 

irrespective of whether the government is in situ or in exile."55 

After the PCA verified the continued existence of the Hawaiian State, as a juristic person, 

it also simultaneously ascertained that the Hawaiian State was represented by its government-the 

Council ofRegency.56 The PCA identified the international dispute in Larsen as between a "State" 

53 Ministry of Foreign Affairs of the Kingdom of the Netherlands, Notification of the Declaration 
of the United States translated into French (January 29, 2016) (online at 
https:/ /repositozy.overheid.nl/frbr/vd/003316/1/pd£'0033 l 6 Notificaties 11.pdt). 
54 German Settlers in Poland, 1923, PCIJ, Series B, No. 6, 22. 
55 Stefan Talmon, Recognition of Governments in International Law: With Particular Reference 
to Governments in Exile 115 (1998). 
56 See Exhibit B. 
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and a "private entity" in its case repository.57 Furthermore, the PCA described the dispute between 

the Council of Regency and Larsen as between a government and a resident ofHawai'i. 

Lance Paul Larsen, a resident of Hawaii, brought a claim against the Hawaiian 

Kingdom by its Council of Regency ("Hawaiian Kingdom") on the grounds that 

the Government of the Hawaiian Kingdom is in continual violation of: (a) its 1849 

Treaty ofFriendship, Commerce and Navigation with the United States of America, 

as well as the principles of international law laid down in the Vienna Convention 

on the Law of Treaties, 1969 and (b) the principles of international comity, for 

allowing the unlawful imposition of American municipal laws over the claimant's 

person within the territorial jurisdiction of the Hawaiian Kingdom ( emphasis 
added)."58 

Furthermore, the United States, by its embassy in The Hague, entered into an agreement 

with the Hawaiian Kingdom to have access to the pleadings of the arbitration. This agreement was 

brokered by Deputy Secretary General Phyllis Hamilton of the Permanent Court of Arbitration 

prior to the formation of the arbitral tribunal on June 9, 2000.59 

Furthermore, there is no legal requirement for the Council of Regency, being the successor 

in office to Queen Lili 'uokalani under the constitution and laws of the Hawaiian Kingdom, to get 

recognition from the United States as the government of the Hawaiian Kingdom. The United States 

recognition of the Hawaiian Kingdom as an independent State on July 6, 1844, 60 was also the 

recognition of its government-a constitutional monarchy, as its agent. Successors in office to 

King Kamehameha III, who at the time of international recognition was King of the Hawaiian 

Kingdom, did not require diplomatic recognition. These successors included King Kamehameha 

IV in 1854, King Kamehameha Vin 1863, King Lunalilo in 1873, King Kaliikaua in 1874, Queen 

57 Permanent Court of Arbitration Case Repository, Larsen v. Hawaiian Kingdom, PCA Case no. 
1999-01 (online at https://pca-cpa.org/en/cases/35D. 
58 Id. 
59 See Exhibit C, Declaration of David Keanu Sai, Ph.D. [ECF 55-1]. 
60 U.S. Secretary of State Calhoun to Hawaiian Commissioners (July 6, 1844) (online at: 
https://hawaiiankinggom.org/__pdf/US_Recognition.pdf). 
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Lili'uokalani in 1891, the Council of Regency in 1997. The legal doctrines of recognition of new 

governments only arise "with extra-legal changes in government" of an existing State.61 

Successors to King Kamehameha ill were not established through "extra-legal changes," but rather 

under the constitution and laws of the Hawaiian Kingdom. According to the Restatement (Third) 

of the Foreign Relations Law of the Unite4 States: 

Recognition in cases of constitutional succession. Where a new administration 
succeeds to power in accordance with a state's constitutional processes, no issue of 
recognition or acceptance arises; continued recognition is assumed ( emphasis 
added).62 

The Respondent is an aboriginal Hawaiian subject and was appointed by the Council of 

Regency as acting Attorney General for the Hawaiian Kingdom on August 11, 2013, and, 

therefore, meets the requirement set by the Supreme Court in Armitage "that he .. .is a citizen of 

that sovereign state, a defendant may be able to argue that the courts of the State ofHawai'i lack 

jurisdiction over him."63 

c. Shifting the Burden of Proof in the Lorenzo principle 

Because international law provides for the presumption of the continuity of the State 

despite the overthrow of its government by another State, it shifts the burden on the party opposing 

the presumption, the ODC, to provide rebuttable evidence that the Hawaiian Kingdom does not 

continue to exist as a State under international law. When the Lorenzo court acknowledged that 

Lorenzo pied in his motion to dismiss the indictment that the Hawaiian Kingdom ''was recognized 

as an independent sovereign nation by the United States in numerous bilateral treaties,"64 it set the 

61 M.J. Peterson, Recognition of Governments: Legal Doctrines and State Practice, 1815-1995 
26 (1997). 
62 Restatement (Third), §203, comment c. 
63 See Exhibit D, Commission of Dexter Ke'eaumoku Ka'iama as Attorney General. 
64 State of Hawai 'i v. Lorenzo, 220; 642. 
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presumption to be the Hawaiian Kingdom's existence as a State under international law. This 

would have resulted in placing the burden "on the party opposing that continuity to establish the 

facts substantiating its rebuttal." Under international law, it was not the burden of Lorenzo to 

provide evidence that the Hawaiian Kingdom "exists" when the Lorenzo court already 

acknowledged its existence and recognition by the United States. Rather, it was the burden of the 

prosecution to provide rebuttable evidence that the Hawaiian Kingdom "does not exist" as a State. 

d. Conclusion 

For these reasons, Respondent respectfully requests that the Disciplinary Board schedule 

an evidentiary hearing for the ODC to provide rebuttable evidence, whether factual or legal, that 

the Hawaiian Kingdom ceases to exist as a State in light of the evidence and law in the instant 

motion. If the ODC is unable to proffer rebuttable evidence, the Respondent respectfully requests 

that this Disciplinary Board dismiss the instant proceedings (18-0339) in its entirety, including the 

August 22, 2022 subpoena pursuant to the HRCP 12(b)(2) and the Lorenzo principle. 

ID. MOTION FOR PROTECTIVE ORDER 

Respondent respectfully asserts that the Board Chairman is mandated to dismiss the instant 

proceedings, under the Lorenzo principle, unless the ODC is able to provide rebuttable evidence, 

whether factual or legal, that the Hawaiian Kingdom ceases to exist as a State. Should the ODC 

prevail by providing rebuttable evidence under international law, Respondent will move for a 

protective order pursuant to Rule 12( c )(i) of the Rules of the Disciplinary Board of the Hawai 'i 

Supreme Court. 

An examination of the records in this case will show that Respondent, through his counsel, 

has provided correspondence and an extensive submission of documents in response to inquiries 

from the ODC. Respondent's cooperation with ODC's (over 3 years old) investigation has not 
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been the subject of dispute requiring action on the part of the Board Chairman and should be taken 

into account as a mitigating factor in this proceeding. 

The records will further confirm that ODC's inquiry, in large part, involves alleged 

violations of HRS Section 480E and 480E-13. Violations of this section can result in criminal 

incarceration as well as a fine of $10,000. However, despite requests from Respondent (through 

counsel) ODC has, as of this time, refused and/or rejected Respondent's request for transactional 

immunity. The matter of transactional immunity is consequential to Respondent's respectful 

objection and refusal of the ODC oral deposition. 

DATED: Honolulu, Hawai'i, September 6, 2022. 

Respectfully submitted, 

/s/ Dexter K. Ka'iama 

DEXTER K. KA'IAMA (Bar No. 4249) 
Respondent 
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ODCv. 
or, 

IN THE SUPREME COURT OF THE 
STATE OF HAWAI'I 

A confidential pending investigation and/or 
Proceeding under the Rules of the Supreme 
Court of the State ofHawai'i and its 
Disciplinary Board, regarding a matter of 
Attorney discipline. 

CONFIDENTIAL 

Case No. 18-0339 

Declaration of Dexter K. Ka'iama; Exhibits 
"A-D" 

DECLARATION OF DEXTER K. KA'IAMA 

I, Dexter K. Ka'iama, declare the following: 

1. I am an aboriginal Hawaiian Kingdom subject, the Respondent in ODC Case No. 

18-0339, and make this declaration from my personal knowledge, unless otherwise so indicated. 

2. I am also Acting Attorney General and legal counsel for Plaintiff in the matter of 

the Hawaiian Kingdom v. Joseph Robinette Eiden, Jr., et al., Civil No. 1:21:cv-00243-LEK-RT 

in the United States District Court for the District ofHawai'i (hereinafter referred to as 

"Hawaiian Kingdom v. Eiden"). 

3. That attached to this declaration as Exhibit "A" is a true and correct copy of the 

Declaration of Professor Federico Lenzerini; Exhibit "l" that I filed as Document 174-1 in 

Hawaiian Kingdom v. Eiden on December 6, 2021; 

4. That attached to this declaration as Exhibit "B" is a true and correct copy of the 

Declaration of Professor Federico Lenzerini; Exhibit "2" that I filed as Document 55-2 in 

Hawaiian Kingdom v. Eiden on August 11, 2021; 



5. That attached to this declaration as Exhibit "C" is a true and correct copy of the 

Declaration of David Keanu Sai, Ph.D.; Exhibit "1" that I filed as Document 55-1 in Hawaiian 

Kingdom v. Eiden on August 11, 2021; 

6. That attached to this declaration as Exhibit "D" is a true and correct copy of my 

appointment as the Acting Attorney General, by the Council of Regency for the Hawaiian 

Kingdom on August 11, 2013. The appointment affirms my standing as an aboriginal Hawaiian 

Kingdom subject. 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated: Kailua, Hawai'i, September 6, 2022. 

Jv--------
. Ka'iama 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HA WAI'I 

HAWAIIAN KINGDOM, 

Plaintiff, 

V. 

JOSEPH ROBINETTE BID EN JR., in his 
official capacity as President of the United 
States; KAMALA HARRIS, in her official 
capacity as Vice-President and President of 
the United States Senate; ADMIRAL JOHN 
AQUILINO, in his official capacity as 
Commander, U.S. Inda-Pacific Command; 
CHARLES P. RETTIG, in his official 
capacity as Commissioner of the Internal 
Revenue Service; et al., 

Defendants. 

Civil No. 1:21:cv-00243-LEK-RT 

DECLARATION OF PROFESSOR 
FEDERICO LENZERINI; EXHIBIT 
"1" 

DECLARATION OF PROFESSOR FEDERICO LENZERINI 

I, Federico Lenzerini, declare the following: 

1. I am an Italian citizen residing in Poggibonsi, Italy. I am the author of the 

legal opinion on the civil law on juridical fact of the Hawaiian State and the 

consequential juridical act by the Pennanent Court of Arbitration, which a 

true and correct copy of the same is attached hereto as Exhibit "l". 
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2. I have a Ph.D. in international law and I am a Professor of International 

Law, University of Siena, Italy, Department of Political and International 

Sciences. For further information see https://docenti.unisi.it/it/lenzerini. I 

can be contacted at federico.lenzerini@unisi.it. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED: Siena, Italy, 5 December 2021. · 0 ., .. 
. •.·· ~· 

Professor Federico Lenzerini 
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CIVIL LAW ON JURIDICAL FACT OF THE HAWAIIAN STATE AND THE CONSEQUENTIAL 
JURIDICAL ACT BY THE PERMANENT COURT OF ARBITRATION 

FEDERICO LENZERINI* 

5 December 2021 

Juridical Facts 

In the civil law tradition, a juridical fact (or legal fact) is a fact (or event) - determined either by 
natural occurrences or by humans - which produces consequences that are relevant according to 
law. Such consequences are defined juridical effects (or legal effects), and consist in the 
establishment, modification or extinction of rights, legal situations or juridical (or legal) relationships 
(privity). Reversing the order of the reasoning, among the multifaceted natural or social facts 
occurring in the world a fact is juridical when it is legally relevant, i.e. determines the production of 
legal effects per effect of a legal Uuridical) rule (provision), In technical terms, it is actually the legal 
rule which produces legal effects, while the juridical fact is to be considered as the condition for the 
production of the effects. In practical terms, however, it is the juridical fact which activates a 
reaction by the law and makes the production of the effects concretely possible. At the same time, 
no fact can be considered as "juridical" without a legal rule attributing this quality to it.1 

Both rights, powers or obligations- held by/binding a person or another subject of law (in 
international law, a State, an international organization, a people, or any other entity to which 
international law attributes legal personality) - may arise from a juridical fact. 

Sometimes a juridical fact determines the production of legal effects irrespective of the action of a 
person or another subject of law. in other terms, in some cases legal effects are 
automatically produced by a(n inactive) juridical fact - only by virtue of the mere existence of the 
latter - without any need of an action by a legal subject. "Inactive juridical facts are events which 
occur more or less spontaneously, but still have legal effects because a certain reaction is regarded 
to be necessary to deal with the newly arisen circumstances".2 Inactive juridical facts may be based 
on an occasional situation, a quality of a person or a thing, or the course of time.3 

Juridical Acts 

In other cases, however, the legal effects arising from a juridical fact only exist potentially, and, in 
order to concretely come into existence they need to be activated through a behaviour by a subject 
of law, which may consist of either an action or a passive behaviour. The legal effects may arise from 
either an operational act - i.e. a behaviour to which the law attributes legally-relevant effects for 
the sole ground of its existence, "although the acting [subject] had no intention to create this legal 

• Professor of International Law and Human Rights, University of Siena (Italy), Department of Political and International 
Sciences. Professor at the LL.M. Program on lntercultural Human Rights, St. Thomas University School of Law, Miami, 
FL, USA, 
1 See Lech Morawski, "Law, Fact and Legal Language", (1999) 18 Law and Philosophy 461, at 463. 
2 See "Legal System of Civil Law in the Netherlands", available at 
<http://www.dutchcivillaw.com/content/legalsystem022aa.htm> (accessed on 4 December 2021), 
3 Ibidem. 
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effect"4
- or an act that a subject of law performs intentionally, "because he[/she/it] knows that the 

law will respond to it by acknowledging the conception of a particular legal effect. The act is explicitly 
[and voluntarily] chosen to let this legal effect arise" .5 In order to better comprehend this line of 
reasoning, one may consider the example of adverse possession,6 which is determined by the 
juridical fact that a given span of time has passed during which the thing has continuously been in 
the possession without being claimed by its owner. However, in order for the possessor to 
effectively acquire the right to property, it is usually necessary to activate a legal action before the 
competent authority aimed at obtaining its legal recognition. In this and other similar cases a subject 
of law intentionally performs an act "to set the law in motion" with the purpose of producing a 
desired juridical effect. The legal subject concerned knows that, through performing such an act, 
the wanted juridical effect will be produced as a consequence of the existence of a juridical fact. 
Acts that are intentionally performed by a subject of law with the purpose of producing a desired 
legal effect are defined as juridical acts (or legal acts). It follows that an act consequential to a 
juridical fact (i.e. having the purpose of producing a given juridical effect in consequence of the 
existence of a juridical fact) is called juridical (or legal) act. The entitlement to perform a juridical 
act is the effect of a power attributed by the juridical fact to the legal subject concerned. The most 
evident difference between juridical facts and juridical acts is that, while the former "produce legal 
consequences regardless of a [person]'s will and capacity", the latter "are licit volitional acts- in the 
form of a manifestation of will-that are intended to produce legal consequences".7 

Effects of Juridical Acts on Third Parties 

One legal subject may only perform a juridical act unilaterally when it falls within her/his/its own 
legal sphere, but an unilateral juridical act may produce effects for other legal subjects as well. For 
instance, in private law unilateral juridical acts exist which produce juridical effects on third parties 
-for instance a will or a promise to donate a sum of money. Usually, unilateral juridical acts start to 
produce their effects from the moment when they are known by the beneficiary, and from that 
moment their withdrawal is precluded, unless otherwise provided for by applicable law (depending 
on the specific act concerned). 

Similarly, bilateral or plurilateral juridical acts influencing the life of third parties are also provided 
by law - e.g. a contract in favour of third parties or a trust, typical of the common law tradition. 
Then, of course, the beneficiary of such acts may decide to refuse the benefits (if any) arising from 
them; however, if such benefits are not refused, said acts will definitely produce their effects, and 
may only be withdrawn within the limits established by law. Juridical acts also include the laws and 
regulations adopted by national parliaments, administrative acts, and, more in general, all acts 
determining - i.e. creating, modifying or abrogating - legal effects. Acts of the judiciary (judgments, 
orders, decrees, etc.) are also included in the concept of juridical acts. For instance, a judgment 
recognizing natural filiation produces the effects of filiation - with retroactive effects -
"transform[ing] the Uuridical] fact of procreation (in itself insufficient to create a legal relationship) 

4 Ibidem. 
5 Ibidem. 
• Adverse possession refers to a legal principle - in force in many countries, especially of civil law - according to which 
a subject of law is granted property title over another subject's property by keeping continuous possession of it for a 
given (legally defined) period of time, on the condition that the title over the property is not claimed by the owner 
throughout the whole duration of that period of time. 
7 See Nikolaos A. Davrados, "A Louisiana Theory of Juridical Acts" (2020) 80 Louisiana Law Review 1119, at 1273. 
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into a state of filiation (recognized child) that is relevant to the law" .8 In this case, a juridical act of 
the judge actually leads to the recognition of a legal state - productive of a number of juridical 
effects, including ex tune - arising from the juridical fact of the natural filiation. This is a perfect 
example of a Juridical fact (exactly the natural filiation) whose legal effects exist potentially, and are 
activated by the juridical act represented by the judge's decision. 

The Juridical Act of the Permanent Court of Arbitration (PCA} Recognizing the Juridical Fact of the 
Statehood of the Hawaiian Kingdom and the Council of Regency as its government 

According to the PCA Arbitration Rules, 9 disputes included within the competence of the PCA include 
the following instances: 

• disputes between two or more States; 

• disputes between two parties of which only one is a State (i.e., disputes between a State and 
a private entity); 

• disputes between a State and an international organization; 
• disputes between two or more international organizations; 
• disputes between an international organization and a private entity. 

It is evident that, in order for a dispute to fall within the competence of the PCA, it is always 
necessary that either a State or an international organization are involved in the controversy. The 
case of Larsen v. Hawaiian Kingdom 10 was qualified by the PCA as a dispute between a State (The 
Hawaiian Kingdom) and a Private entity (Lance Paul Larsen). 11 In particular, the Hawaiian Kingdom 
was qualified as a non-Contracting Power under Article 47 of the 1907 Convention for the Pacific 
Settlement of International Disputes.12 In addition, since the PCA allowed the Council of Regency to 
represent the Hawaiian Kingdom in the arbitration, it also implicitly recognized the former as the 
government of the latter.13 

According to a civil law perspective, the juridical act of the International Bureau of the PCA 
instituting the arbitration in the case of Larsen v. Hawaiian Kingdom may be compared - mutatis 
mutandis - to a juridical act of a domestic judge recognizing a juridical fact (e.g. filiation) which is 
productive of certain legal effects arising from it according to law. Said legal effects may include, 
depending on applicable law, the power to stand before a court with the purpose of invoking certain 
rights. In the context of the Larsen arbitration, the juridical fact recognized by the PCA in favour of 
the Hawaiian Kingdom was its quality of State under international law. Among the legal effects 
produced by such a juridical fact, the entitlement of the Hawaiian Kingdom to be part of an 
international arbitration under the auspices of the PCA was included, since the existence of said 
juridical fact actually represented an indispensable condition for the Hawaiian Kingdom to be 
admitted in the Larsen arbitration, vis-a-vis a private entity (Lance Paul Larsen). Consequently, the 

• See Armando Cecatiello, "Recognition of the natural child", available at <https://www.cecatlello.it/en/riconoscimento
del-figlio-naturale-2/> (accessed on 4 December 2021). 
9 The PCA Arbitration Rules 2012 (available at <https://docs.pca-cpa.org/2015/11/PCA-Arbitration-Rules-2012.pdf>, 
accessed on S December 2021) constitute a consolidation of the following set of PCA procedural rules: the Optional 
Rules far Arbitrating Disputes between Two States /1992); the Optional Rules for Arbitrating Disputes between Two 
Parties of Which Only One is a State (1993); the Optional Rules for Arbitration Between International Organizations and 
States (1996); and the Optional Rules for Arbitration Between International Organizations and Private Parties (1996). 
1° Case number 1999-01. 
11 See <https://pca-cpa.org/en/cases/3S/> (accessed on 5 December 2021). 
12 Available at <https://docs.pca-cpa.org/2016/01/1907-Convention-for-the-Pacific-Settlement-of-lnternational
Disputes.pdf> (accessed on 5 December 2021). 
13 See Declaration of Professor Federico Lenzerlnl [ECF 55-2]. 

3 



case 1:21-CV-00243-LEK-RT 
("' 

Document 174-2 
1439 

Filed 12/06/21 Page 5 of 5 PagelD#: 
( 

International Bureau of the PCA carried out the juridical act consisting in establishing the arbitral 
tribunal as an effect of the recognition of the juridical fact in point. Likewise, e.g., the recognition of 
the juridical fact of filiation by a domestic Judge, also the recognition of the Hawaiian Kingdom as a 
State had in principle retroactive effects, In the sense that the Hawaiian Kingdom did not acquire 
the condition of State per effect of the PCA' s juridical act. Rather, the Hawaiian Kingdom's Statehood 
was a juridical fact that the PCA recognized as pre-existing to its juridical act. 

The Effects of the Juridical Act of the PCA Recognizing the Juridical Fact of the Continued Existence 
of the Hawaiian Kingdom as a State and the Council of Regency as its government 

At the time of the establishment of the Larsen arbitral tribunal by the PCA, the latter had 88 
contracting parties.14 One may safely assume that the PCA's juridical act consisting in the recognition 
of the juridical fact of the Hawaiian Kingdom as a State, through the institution of the Larsen 
arbitration, reflected a view shared by all such parties, on account of the fact that the decision of 
the International Bureau of the PCA was not followed by any complaints by any of them. In 
particular, it is especially meaningful that there was "no evidence that the United States, being a 
Contracting State [indirectly concerned by the Larsen arbitration], protested the International 
Bureau's recognition of the Hawaiian Kingdom as a State in accordance with Article 47".15 On the 
contrary, the United States appeared to provide its acquiescence to the establishment of the 
arbitration, as it entered into an agreement with the Council of Regency of the Hawaiian Kingdom 
to access ail records and pleadings of the dispute. 

Under international law, the juridical act of the PCA recognizing the juridical fact of the Hawaiian 
Kingdom as a State may reasonably be considered as an important manifestation of- contextually 
- State practice and opinio juris, in support of the assumption according to which the Hawaiian 
Kingdom is actually- and has never ceased to be - a sovereign and independent State pursuant to 
customary international law. As noted a few lines above, it may be convincingly held that the PCA 
contracting parties actually agreed with the recognition of the juridical fact of the Hawaiian Kingdom 
as a State carried out by the International Bureau. In fact, in international law, acquiescence 
"concerns a consent tacitly conveyed by a State, unilaterally, through silence or inaction, in 
circumstances such that a response expressing disagreement or objection in relation to the conduct 
of another State [or an international institution] would be called for".16 The case in discussion is 
evidently a situation in the context of which, in the event that any of the PCA contracting parties 
would have disagreed with the recognition of the continued existence of the Hawaiian Kingdom as 
a State by the International Bureau through its juridical act, an explicit reaction would have been 
necessary. Since they "did not do so [ ... ] thereby must be held to have acquiesced. Qui tacet 
consentire videtur si /oqui debuisset ac potuisset" .17 

14 See <https://pca-cpa.org/en/about/lntroduction/contracting-parties/> (accessed on 5 December 2021). 
15 See David Keanu Sal, "The Royal Commission of Inquiry", in David Keanu Sal (ed.), The Royal Commission of Inquiry: 
Investigating War Crimes and Human Rights Violations Committed In the Hawaiian Kingdom (Honolulu 2020) 12, at 25. 
16 See Nuno S~rgio Marques Antunes, "Acquiescence", In Rudiger Wolfrum (ed.), Max Planck Encyclopedia of Public 
International Law (2006), at para. 2. 
17 See International Court of Justice, Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits, 
Judgment of 15 June 1962, I.CJ. Reports 1962, p. 6, at 23. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF HAW Al'I 

HAWAIIAN KINGDOM, 

Plaintiff, 

V. 

JOSEPH ROBINETTE BIDEN JR., in his 
official capacity as President of the United 
States; KAMALA HARRIS, in her official 
capacity as Vice-President and President of 
the United States Senate; ADMIRAL JOHN 
AQUILINO, in his official capacity as 
Commander, U.S. Inda-Pacific Command; 
CHARLES P. RETTIG, in his official 
capacity as Commissioner of the Internal 
Revenue Service; JANE HARDY, in her 
official capacity as Australia's Consul 
General to Hawai'i and the United 
Kingdom's Consul to Hawai'i; JOHANN 
URSCHITZ, in his official capacity as 
Austria's Honorary Consul to Hawai'i; M. 
JAN RUMI, in his official capacity as 
Bangladesh's Honorary Consul to Hawai'i 
and Morocco's Honorary Consul to Hawai'i; 
JEFFREY DANIEL LAU, in his official 
capacity as Belgium's Honorary Consul to 
Hawai'i; ERIC G. CRISPIN, in his official 
capacity as Brazil's Honorary Consul to 
Hawai'i; GLADYS VERNOY, in her 
official capacity as Chile's Honorary Consul 
General to Hawai'i; JOSEF SMYCEK, in 
his official capacity as the Czech Republic's 
Deputy Consul General for Los Angeles that 
oversees the Honorary Consulate in 
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Hawai'i; BENNY MADSEN, in his official 
capacity as Denmark's Honorary Consul to 
Hawai'i; KATJA SILVERAA, in her 
official capacity as Finland's Honorary 
Consul to Hawai'i; GUILLAUME 
MAMAN, in his official capacity as 
France's Honorary Consul to Hawai'i; 
DENIS SALLE, in his official capacity as 
Germany's Honorary Consul to Hawai'i; 
KATALIN CSISZAR, in her official 
capacity as Hungary's Honorary Consul to 
Hawai'i; SHEILA WATUMULL, in her 
official capacity as India's Honorary Consul 
to Hawai'i; MICHELE CARBONE, in his 
official capacity as Italy's Honorary Consul 
to Hawai'i; YUTAKA AOKI, in his official 
capacity as Japan's Consul General to 
Hawai'i; JEAN-CLAUDE DRUI, in his 
official capacity as Luxembourg's Honorary 
Consul to Hawai'i; ANDREW M. 
KLUGER, in his official capacity as 
Mexico's Honorary Consul to Hawai'i; 
HENK ROGERS, in his official capacity as 
Netherland's Honorary Consul to Hawai'i; 
KEVIN BURNETT, in his official capacity 
as New Zealand's Consul General to 
Hawai 'i; NINA HAMRE F ASI, in her 
official capacity as Norway's Honorary 
Consul to Hawai'i; JOSELITO A. JIMENO, 
in his official capacity as the Philippines's 
Consul General to Hawai'i; BOZENA 
ANNA JARNOT, in her official capacity as 
Poland's Honorary Consul to Hawai'i; 
TYLER DOS SANTOS-TAM, in his official 
capacity as Portugal's Honorary Consul to 
Hawai'i; R.J. ZLATOPER, in his official 
capacity as Slovenia's Honorary Consul to 
Hawai'i; HONG, SEOK-IN, in his official 
capacity as the Republic of South Korea's 
Consul General to Hawai'i; JOHN HENRY 
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FELIX, in his official capacity as Spain's 
Honorary Consul to Hawai'i; BEDE 
DHAMMIKA COORA Y, in his official 
capacity as Sri Lanka's Honorary Consul to 
Hawai'i; ANDERS G.O. NERVELL, in his 
official capacity as Sweden's Honorary 
Consul to Hawai'i; THERES RYF DESAI, 
in her official capacity as Switzerland's 
Honorary Consul to Hawai'i; COLIN T. 
MIY ABARA, in his official capacity as 
Thailand's Honorary Consul to Hawai'i; 
DAVID YUTAKA IGE, in his official 
capacity as Governor of the State of 
Hawai'i; TY NOHARA, in her official 
capacity as Commissioner of Securities; 
ISSAC W. CHOY, in his official capacity as 
the director of the Department of Taxation 
of the State ofHawai'i; CHARLES E. 
SCHUMER, in his official capacity as U.S. 
Senate Majority Leader; NANCY PELOSI, 
in her official capacity as Speaker of the 
United States House of Representatives; 
RON KOUCHI, in his official capacity as 
Senate President of the State ofHawai'i; 
SCOTT SAIKI, in his official capacity as 
Speaker of the House of Representatives of 
the State ofHawai'i; the UNITED STATES 
OF AMERICA; and the STATE OF 
HAWAI'I, 

Defendants. 

DECLARATION OF PROFESSOR FEDERICO LENZERINI 
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DECLARATION OF PROFESSOR FEDERICO LENZERINI 

I, Federico Lenzerini, declare the following: 

1. I am an Italian citizen residing in Siena, Italy. I am the author of the legal 

opinion on the authority of the Council of Regency of the Hawaiian 

Kingdom dated 24 May 2020, which a true and correct copy of the same is 

attached hereto. 

2. I have a Ph.D. in international law and I am a Professor of International 

Law, University of Siena, Italy, Department of Political and International 

Sciences. For further information see htt,ps://docenti.unisi.it/it/lenzerini. I 

can be contacted at federico.lenzerini@nnisi.it. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED: Siena, Italy, 13 May 2021. 

Professor Federico Lenzerini 
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LEGAL OPINION ON THE AU1HORITY OF THE COUNCIL OF REGENCY OF THE HAWAIIAN 

KINGDOM 

PROFESSOR FEDERICO LENZERINl
0 

As requested in the Letter addressed to me, on 11 May 2020, by Dr. David Keanu Sal, Ph.D., Head of the 

Hawaiian Royal Commission of Inquiry, I provide below a legal opinion in which I answer the three 

questions included in the above letter, for purposes of public awareness and clarification of the Regency's 
authority. 

a} Does the Regency have the authority ta represent the Hawaiian Kingdom as a State that has been 
under a be/1/gerent occupation by the United States af America since 17 January 1893? 

1. In order to ascertain whether the Regency has the authority to represent the Hawaiian Kingdom as 
a State, it is preliminarily necessary to ascertain whether the Hawaiian Kingdom can actually be 

considered a State under international law. To this purpose, two issues need to be investigated, 

i.e.: a) whether the Hawaiian Kingdom was a State at the time when it was militarily occupied by 

the United States of America, on 17 January 1893; b) in the event that the solution to the first issue 

would be positive, whether the continuous occupation of Hawai'i by the United States, from 1893 

to present times, has led the Hawaiian Kingdom to be extinguished as an independent State and, 
consequently, as a subject of international law. 

2. With respect to the first of the abovementioned Issues, as acknowledged by the Arbitral Tribunal of 

the Permanent Court of Arbitration (PCA) in the Larsen case, "In the nineteenth century the 

Hawaiian Kingdom existed as an independent State recognized as such by the United States of 

America, the United Kingdom and various other States, including by exchanges of diplomatic or 

consular representatives and the conclusion of treaties.''' At the time of the American occupation, 

the Hawaiian Kingdom fully satisfied the four elements of statehood prescribed by customary 

international law, which were later codified by the Montevideo Convention on the Rights and Duties 
of States in 19332

: a) a permanent population; b) a defined territory; c) government; and d) 

capacity to enter into relations with the other states. This is confirmed by the fact that 

"the Hawaiian Kingdom became a full member of the Universal Postal Union on 1 January 1882, 
maintained more than a hundred legations and consulates throughout the world, and entered 
into extensive diplomatic and treaty relations with other States that included Austria-Hungary, 

' Ph.D., International Law. Professor of International Law, University of Siena (Italy), Department of Political and 
International Sciences. For further information see <https://docenti.unisi.it/lt/lenzerinl> The author can be contacted 
at federico.lenzerini@unlsl.it 
1 See Larsen v, Hawaiian Kingdom, 119 lnternatlonal Law Reports, 2001, 566, at 581. 
2 See Montevideo Convention on the Rights and Duties of States, 1933, 165 LNTS 19, Article 1. This article codified the 
so-called declarative theory of statehood, already accepted by customary international law; see Thomas D. Grant, 
"Defining Statehood: The Montevideo Convention and its Discontents", 37 Columbia Journal of Transnational Law, 
1998-1999, 403; Joshua Castel lino, International Law and Self-Determination: The Interplay of the Politics of Territorial 
Possession with Formulations of Post-Colonial 'National' Identity'', The Hague/Boston/London, 2000, at 77; David J. 



case 1:21-cv-00243-LEK-RT Document 55-2 Filed 08/11/21 
('' 642 

Page 6 of 15 
( 

PagelD#: 

Belgium, Bremen, Denmark, France, Germany, Great Britain, Hamburg, Italy, Japan, 
Netherlands, Portugal, Russia, Spain, Sweden-Norway, Switzerland and the United States" ,3 

It is therefore unquestionable that in the 1890s the Hawaiian Kingdom was an independent State 
and, consequently, a subject of International law. This presupposed that Its territorial sovereignty 
and internal affairs could not be legitimately violated by other States. 

3. Once established that the Hawaiian Kingdom was actually a State, under international law, at the 

time when it was militarily occupied by the United States of America, on 17 January 1893, It is now 
necessary to determine whether the continuous occupation of Hawai'i by the United States from 

1893 to present times has led the Hawaiian Kingdom to be extinguished as an independent State 
and, consequently, as a subject of international law. This issue is undoubtedly controversial, and 
may be considered according to different perspectives. As noted by the Arbitral Tribunal 

established by the PCA in the Larsen case, in principle the question in point might be addressed by 
means of a careful assessment carried out through "having regard inter alia to the lapse of time 
since the annexation [by the United States], subsequent political, constitutional and international 
developments, and relevant changes in international law since ·the 1890s".4 

4. However- beyond all speculative argumentations and the consequential conjectures that might be 
developed depending on the different perspectives under which the issue in point could be 
addressed - in reality the argument which appears to overcome all the others is that a long-lasting 
and well-established rule of international law exists establishing that military occupation, 
irrespective of the length of its duration, cannot produce the effect of extinguishing the sovereignty 
and statehood of the occupied State. In fact, the validity of such a rule has not been affected by 

whatever changes occurred in international law since the 1890s. Consistently, as emphasized by the 
Swiss arbitrator Eugene Borel in 1925, in the famous Affaire de la Dette publique ottomane, 

"[q]uels que soient les effets de l'occupatlon d'un territoire par l'adversaire avant le 
retabllssement de la paix, ii est certain qu'a elle seule cette occupation ne pouvait operer 
juridiquement le transfert de souverainete [ ... ] L'occupation, par l'un des belligerants, de [ ... ] 
territoire de l'autre belligerant est un pur fait. C'est un etat de choses essentiellement 
provisolre, qui ne substltue pas legalement l'autorite du belligerant envahisseur a celle du 
belligerant envahl".5 

This position was confirmed by, among others, the US Military Tribunal at Nuremberg in 1948, 

holding that "[i]n belligerent occupation the occupying power does not hold enemy territory by 
virtue of any legal right. On the contrary, it merely exercises a precarious and temporary actual 

control".6 Indeed, as noted, much more recently, by Yoram Dlnstein, "occupation does not affect 
sovereignty. The displaced sovereign loses possession of the occupied territory de facto but It 
retains title de jure [i.e. "as a matter of law"]",7 In this regard, as previously specified, this 

3 See David Keanu Sai, "Hawaiian Constitutional Governance", in David Keanu Sai (ed.), The Royal Commission of 
Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, Honolulu, 2020, 58, at 64 
(footnotes omitted). 
4 See Larsen v. Hawaiian Kingdom, supra n. 1, at 9.2. 
5 See Affaire de la Dette publ/que ottomane (Bulgarie, lrak, Palestine, Trans]ardanie, Grece, /ta/le et Turquie), 18 April 
1925, Reports of lntemational Arbitral Awards, Volume I, 529, also available at 
<https://legal.un.org/rlaa/cases/vol_l/529-614.pdf> (accessed on 16 May 2020), at 555 ("whatever are the effects of 
the occupation of a territory by the enemy before the re-establishment of peace, It is certain that such an occupation 
alone cannot legally determine the transfer of sovereignty [ ... ] The occupation, by one of the belligerents, of[ ... ] the 
territory of the other belligerent is nothing but a pure fact. It is a state of things essentially provisional, which does not 
legally substitute the authority of the invading belligerent to that of the invaded belligerent"). 
6 See USA v. Otto Ohlendorf et al, (Einsatzgruppen Trial), 10 April 1948, (1948) LRTWC 411, at 492. 
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conclusion can in no way be influenced by the length of the occupation in time, as "[p]rolongation 

of the occupation does not affect its innately temporary nature".8 It follows that '"precarious' as it 

is, the sovereignty of the displaced sovereign over the occupied territory is not terminated" by 

belligerent occupation.9 Under international law, "le transfert de souverainete ne peut etre 

considere comme effectue juridiquement que par l'entree en vlgueur du Traite qui le stipule et'a 

dater du jour de cette mise en vigueur",'0 which means, in the words of the famous jurist 

Oppenheim, that "[t]he only form in which a cession [of sovereignty] can be effected Is an 

agreement embodied in a treaty between the ceding and the acquiring State. Such treaty may be 

the outcome of peaceable negotiations or of war".11 Such a conclusion corresponds to "a 

universally recognized rule which is endorsed by jurists and confirmed by numerous rulings of 
international and national courts"." 

5. The United States has taken possession of the territory of Hawai'i solely through de facto 

occupation and unilateral annexation, without concluding any treaty with the Hawaiian Kingdom. 

Furthermore, it appears that such an annexation has taken place In contravention of the rule of 

estappe/. At it is known, in international law "the doctrine of estoppel protects legitimate 

expectations of States induced by the conduct of another State" .13 On 18 December 1893 President 

Cleveland concluded with Queen Lili'uoka.lani a treaty, by executive agreement, which obligated 

the President to restore the Queen as the Executive Monarch, and the Queen thereafter to grant 

clemency to the insurgents." Such a treaty, which was never carried into effect by the United 

States, would have precluded the latter from claiming to have acquired Hawaiian territory, because 

it had evidently induced in the Hawaiian Kingdom the legitimate expectation that the sovereignty 

of the Queen would have been reinstated, an expectation which was unduly frustrated through the 

annexation. It follows from the foregoing that, according to a plain and correct interpretation of the 

relevant legal rules; the Hawaiian Kingdom cannot be considered, by virtue of the prolonged US 
occupation, as extinguished as an Independent State and a subject of international law, despite 

the long and effective exercise of the attributes of government by the United States over Hawaiian 

territory.15 In fact, in the event of illegal annexation, "the legal existence of[ ... ] States [is] preserved 

from extinction", 16 since "illegal occupation cannot of itself terminate statehood" .17 The possession 

of the attribute of statehood by the Hawaiian Kingdom was substantially confirmed by the PCA, 

which, before establishing the Arbitral Tribunal for the Larsen case, had to get assured that one of 

the parties of the arbitration was a State, as a necessary precondition for its jurisdiction to exist. In 

8 Ibid. 
9 Ibid. (footnotes omitted). See also, consistently, Peter M.R. Stirk, The Politics of M/1/tary Occupation, Edinburgh, 
2009, at 168 and 230. 
10 See Affaire de la Dette publique ottomane, supra n. 5, at 555 ("the transfer of sovereignty can only be considered 
legally effected by the entry Into force of a treaty which establishes It and from the date of such entry into force"). 
11 See Lassa FL Oppenheim, Oppenheim's International Law, 7'h Ed., vol. 1, 1948, at 500. 
12 See Jean S. Pictet, Commentary an the Fourth Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War of 12 August 1949, Geneva, 1958, at 275. 
13 See Thomas Cottier, Jtirg Paul MOiier, "Estoppel", Max Planck Encyclopedias of International Law, April 2007, 
available at <https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1401> ( accessed 
on 20 May 2020). 
14 See United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai'i: 1894-95, 
1895, at 1269, available at <https://hawaiiankingdom.org/pdf/Wlllls_to_Gresham_(12.20.1893).pdf> (accessed on 20 
May 2020). 
15 In this respect, it Is to be emphasized that "a sovereign State would continue to exist despite its government being 
overthrown by military force"; see David Keanu Sal, "The Royal Commission of Inquiry", in David Keanu Sal (ed.), The 
Royal Commission of Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, 
Honolulu, 2020, 12, at 14. 
16 See James Crawford, The Creation of States in International Law, 2"' Ed., Oxford, 2006, at 702. 
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that case, the Hawaiian Kingdom was actually qualified as a "State", while the Claimant - Lance 

Paul Larsen - as a "Private entlty."18 

6. The conclusion according to which the Hawaiian Kingdom cannot be considered as having been 

extinguished - as a State - as a result of the American occupation also allows to confirm, de piano, 
that the Hawaiian Kingdom, as an independent State, has been under uninterrupted belligerent 
occupation by the United States of America, from 17 January 1893 up to the moment of this 
writing. This conclusion cannot be validly contested, even by virtue of the hypothetical 

consideration according to which, since the American occupation of Hawal'I has not substantially 

Involved the use of military force, and has not encountered military resistance by the Hawaiian 

Kingdom,19 it consequently could not be considered as "belligerent". In fact, a territory is 

considered occupied "when it Is placed under the authority of the hostile army [ ... ] The law on 

occupation applies to all cases of partial or total occupation, even if such occupation does not 

encounter armed resistance. The essential ingredient for applicability of the law of occupation is 

therefore the actual control exercised by the occupying forces".20 This is consistent with the rule 

expressed in Article 42 of the Regulations annexed to the Hague Convention (IV) respecting the 
Laws and Customs of War on Land of 1907 - affirming that a "[t]erritory is considered occupied 

when it is actually placed under the authority of the hostile army" - as well as with Article 2 

common to the four Geneva Conventions of 1949, establishing that such Conventions apply "to all 

cases of partial or total occupation of the territory of a High Contracting Party, even if the said 
occupation meets with no armed resistance" (emphasis added). 

7. Once having ascertained that, under international law, the Hawaiian Kingdom continues to exist as 

an independent State, it is now time to assess the legitimacy and powers of the Regency. According 

to the Lexico Oxford Dictionary, a "regency" is "[t]he office of or period of government by a 

regent".21 In a more detailed manner, the Black's Law Dictionary, which is the most trusted and 

widely used legal dictionary in the United States, defines the term in point as "[t]he man or body of 

men intrusted with the vicarious government of a kingdom during the minority, absence, insanity, 

or other disability of the king".22 Therefore, it appears that, in consideration of the current situation 

of the Hawaiian Kingdom, a regency is the right body entitled to provisionally exercise the powers 

of the Hawaiian Executive Monarch in the absence of the latter, an absence which forcibly 

continues at present due to the persistent situation of military occupation to which the Hawaiian 

territory is subjected. 

8. In legal terms, the legitimacy of the Hawaiian Council of Regency is grounded on Articles 32 and 33 

of the Hawaiian Kingdom Constitution of 1864. In particular, Article 32 states that "[w]henever, 

upon the decease of the Reigning Sovereign, the Heir shall be less than eighteen years of age, the 

Royal Power shall be exercised by a Regent Council of Regency; as hereinafter provided". As far as 

Article 33 is concerned, it affirms that 

"[i]t shall be lawful for the King at any time when he may be about to absent himself from the 
Kingdom, to appoint a Regent or Council of Regency, who shall administer the Government in 

18 See <https://pcacases.com/web/view/35> (accessed on 16 May 2020). 
19 It is to be noted, in this respect, that no armed resistance was opposed to the occupation despite the fact that, as 
acknowledged by US President Cleveland, the Queen "had at her command at least five hundred fully armed men and 
several pieces of artillery. Indeed, the whole military force of her kingdom was on her side and at her disposal"; see 
United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai'i: 1894-95, 1895, at 
453, available at <https://hawailankingdom.org/pdf/Wlllis_to_Gresham_(l2.20.1893).pdf> (accessed on 20 May 
2020). 
20 See International Committee of the Red Cross, "The Law of Armed Conflict. Belligerent Occupation", Geneva, June 
2002, available at <https://www.icrc.org/en/doc/assets/files/other/law9_fina1.pdf> (accessed on 17 May 2020), at 3. 
21 See <https://www.lexico.com/en/definition/regency> (accessed on 17 May 2020). 
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His name; and likewise the King may, by His last WIii and Testament, appoint a Regent or 
Council of Regency to administer the Government during the minority of any Heir to the 
Throne; and should a Sovereign decease, leaving a Minor Heir, and having made no last Will 
and Testament, the Cabinet Council at the time of such decease shall be a Council of Regency, 
until the Legislative Assembly, which shall be called immediately, may be assembled, and the 
Legislative Assembly immediately that it Is assembled shall proceed to choose by ballot, a 
Regent of Council of Regency, who shall administer the Government in the name of the King, 
and exercise all the powers which are Constitutionally vested in the King, until he shall have 
attained the age of eighteen years, which age Is declared to be the Legal Majority of such 
Sovereign". 

The Council of Regency was established by proclamation on February 28, 1997, by virtue of the 

offices made vacant In the Cabinet Council, on the basis of the doctrine of necessity, the application 

of which was justified by the absence of a Monarch. Therefore, the Council of Regency possesses 
the constitutional authority to temporarily exercise the Royal powers of the Hawaiian Kingdom. 
The Council of Regency, composed by de facta officers, is actually serving as the provisional 

government of the Hawaiian Kingdom, and, should the military occupation come to an end, it shall 

immediately convene the Legislative Assembly, which "shall proceed to choose by ballot, a Regent 

of Council of Regency, who shall administer the Government in the name of the King, and exercise 

all the powers which are Constitutionally vested in the King" until it shall not be possible to 

nominate a Monarch, pursuant to Article 33 of the Hawaiian Kingdom Constitution of 1864. 

9. In light of the foregoing - particularly in consideration of the fact that, under international law, the 

Hawaiian Kingdom continues to exist as an independent State, although subjected to a foreign 

occupation, and that the Council of Regency has been established consistently with the 

constitutional principles of the Hawaiian Kingdom and, consequently, possesses the legitimacy of 

temporarily exercising the functions of the Monarch of the Kingdom - it is possible to conclude that 

the Regency actually has the authority to represent the Hawaiian Kingdom as a State, which has 
been under a belligerent occupation by the United States of America since 17 January 1893, both 
at the domestic and international level. 

b) Assuming the Regency does have the authority, what effect wau/d its proclamations have an the 
civilian population of the Hawaiian Islands under international humanitarian law, to include its 
proclamation recognizing the State of Hawai'I and its Counties as the administration of the 
occupying State on 3 June 2019? 

10. As previously ascertained, the Council of Regency actually possesses the constitutional authority to 

temporarily exercise the Royal powers of the Hawaiian Kingdom and, consequently, has the 

authority to represent. the Hawaiian Kingdom as a State pending the American occupation and, in 

any case, up to the moment when it shall be possible to convene the Legislative Assembly pursuant 

to Article 33 of the Hawaiian Kingdom Constitution of 1864. This means that the Council of 
Regency is exactly in the same position of a government of a State under military occupation, and 
is vested with the rights and powers recognized to governments of occupied States pursuant to 
international humanitarian law. 

11. In principle, however, such rights and powers are quite limited, by reason of the fact that the 

governmental authority of a government of a State under military occupation has been replaced by 

that of the occupying power, "[t]he authority of the legitimate power having in fact passed into the 
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hands of the occupant"." At the same time, the ousted government retains the function and the 
duty of, to the extent possible, preserving order, protecting the rights and prerogatives of local 
people and continuing to promote the relations between its people and foreign countries. In the 
Larsen case, the claimant even asserted that the Council of Regency had "an obligation and a 
responsibility under International law, to take steps to protect Claimant's nationality as a Hawaiian 
subject";24 the Arbitral Tribunal established by the PCA, however, did not provide a response 
regarding this claim. In any event, leaving aside the latter specific aspect, In light of its position the 
Council of Regency may to a certain extent interact with the exercise of the authority by the 
occupying power. This is consistent with the fact that the occupant is under an international 
obligation to "take all the measures in his power to restore, and ensure, as far as possible, public 
order and safety, while respecting, unless absolutely prevented, the laws in force in the country".25 

indeed, as noted by the eminent jurist Robert Y. Jennings in an influential article published in 
1946,26 one of the main purposes of the law of belligerent occupation is to protect the sovereign 
rights of the legitimate government of the occupied territory, and the obligations of the occupying 
power in this regard continue to exist "even when, in disregard of the rules of international law, it 
claims [ ... ] to have annexed all or part of an occupied territory",21 It follows that, the ousted 
government being the entity which represents the "legitimate government" of the occupied 
territory, it may "attempt to influence life in the occupied area out of concern for its nationals, to 
undermine the occupant's authority, or both. One way to accomplish such goals is to legislate for 
the occupied population". 28 In fact, "occupation law does not require an exclusive exercise of 
authority by the Occupying Power. It allows for authority to be shared by the Occupying Power and 
the occupied government, provided the former continues to bear the ultimate and overall 
responsibility for the occupied territory".29 While in several cases occupants have maintained the 
inapplicability to the occupied territory of new legislation enacted by the occupied government, for 
the reason that it "could undermine their authority [ ... ] the majority of post-World Wa_r II scholars, 
also relying on the practice of various national courts, have agreed that the occupant should give 
effect to the sovereign's new legislation as long as it addresses those issues in which the occupant 
has no power to amend the local law, most notably in matters of personal status".3° The Swiss 
Federal Tribunal has even held that "[e]nactments by the [exiled government) are constitutionally 
laws of the [country) and applied ab initio to the territory occupied [ ... ] even though they could not 
be effectively implemented until the liberation" ,31 Although this position was taken with specific 
regard to exiled governments, and the Council of Regency was not established in exile but in situ, 
the conclusion, to the extent that it is considered valid, would not substantially change as regards 
the Council of Regency itself. 

12. It follows from the foregoing that, under international humanitarian law, the proclamations of the 
Council of Regency are not divested of effects as regards the civilian population of the Hawaiian 
Islands. In fact, considering these proclamations as included in the concept of "legislation" referred 

23 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on 
Land of 1907. 
24 See Larsen v. Hawaiian Kingdom, supra n. 1, at 12.8. 
25 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on 
Land of 1907. 
26 See "Government in Commission", 23 British Year Book of International law, 1946, 112, 
27 See Pictet, Commentary on the Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War of 12 August 1949, supra n. 12, at 276. 
28 See Eyal Benvenistl, The International law of Occupation, 2nd Ed., Oxford, 2012, at 104. 
29 See Philip Spoerri, ''The Law of Occupation", in Andrew Clapham and Paola Gaeta (eds.), The Oxford Handbook of 
International law in Armed Conflict, Oxford, 2014, 182, at 190. 
30 See Benvenistl, The International Law of Occupation, supra n. 28, at 104-105. 
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to in the previous paragraph,32 they might even, if the concrete circumstances of the case so allow, 

apply retroactively at the end of the occupation, irrespective of whether or not they must be 

respected by the occupying power during the occupation, on the condition that the legislative acts 

in point do not "disregard the rights and expectations of the occupied population".33 It is therefore 

necessary that the occupied government refrains "from using the national law as a vehicle to 

undermine public order and civil life in the occupied area".34 In other words, in exercising the 

legislative function during the occupation, the ousted government is subjected to the condition of 

not undermining the rights and interests of the civilian population. However, once the latter 

requirement is actually respected, the proclamations of the ousted government - including, In the 

case of Hawai'i, those of the Council of Regency - may be considered applicable to local people, 

unless such applicability is explicitly refuted by the occupying authority, in its position of an entity 

bearing "the ultimate and overall responsibility for the occupied territory". 35 In this regard, 

however, it Is reasonable to assume that the occupying power should not deny the applicability of 

the above proclamations when they do not undermine, or significantly interfere with the exercise 

of, its authority. This would be consistent with the obligation of the occupying power "to maintain 

the status quo ante {i.e. as it was before) in the occupied territory as far as is practically possible",'6 

considering that local authorities are better placed to know what are the actual needs of the local 

population and of the occupied territory, in view of guaranteeing that the status quo ante is 

effectively maintained. 

13. As regards, specifically, the Council of Regency's Proclamation recognizing the State of Hawai'i and 

its Counties as the administration of the occupying State of 3 June 2019, 37 it reads as follows: 

"Whereas, in order to account for the present circumstances of the prolonged Illegal 
occupation of the Hawaiian Kingdom and to provide a temporary measure of protection for its 
territory and the population residing therein, the public safety requires action to be taken in 
order for the State of Hawai'i and its Counties to begin to comply with the 1907 Hague 
Convention, IV, the 1949 Geneva Convention, IV, and International humanitarian law: 
Now, therefore, We, the acting Council of Regency of the Hawaiian Kingdom, serving in the 
absence of the Monarch and temporarily exercising the Royal Power of the Kingdom, do hereby 
recognize the State of Hawal'i and Its Counties, for international law purposes, as the 
administration of the Occupying Power whose duties and obligations are enumerated In the 
1907 Hague Convention, IV, the 1949 Geneva Convention, IV, and International humanitarian 
law; 
And, We do hereby further proclaim that the State of Hawai'i and its Counties shall preserve 
the sovereign rights of the Hawaiian Kingdom government, and to protect the local population 
from exploitation of their persons and property, both real and personal, as well as their civil 
and political rights under Hawaiian Kingdom law". 

32 This is consistent with the assumption that the expression "laws in force In the country", as used by Article 43 of the 
Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on Land of 1907 (see 
supra, text corresponding to n. 25), "refers not only ta laws in the strict sense of the word, but also to the 
constitution, decrees, ordinances, court precedents [ ... ] as well as administrative regulations and executive orders"; 
see Marco Sassoll, "Legislation and Maintenance of Public Order and Civil Life by Occupying Powers", 16 European 
Jaurnal of International law, 2005, 661, at 668-69. 
33 See Benvenisti, The International law of Occupation, supra n. 28, at 105. 
34 Ibid., at 106. 
35 See supra, text corresponding to n. 29. 
36 See International Committee of the Red Cross, "The Law of Armed Conflict. Belligerent Occupation", supra n. 20, at 
9. 
37 Available at <https://www.hawailankingdom.org/pdf/Proc_Recognizing_State_of_Hl.pdf> (accessed on 18 May 
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As it is evident from a plain reading of its text, this Proclamation pursues the clear purpose of 

ensuring the protection of the Hawaiian territory .and the people residing therein against the 
prejudicial effects which may arise from the occupation to which such a territory is actually 

subjected. Therefore, it represents a legislative act aimed at furthering the interests of the civilian 
population through ensuring the correct administration of their rights and of the land. As a 

consequence, it has the nature of an act that is equivalent, in its rationale and purpose (although 
not in its precise subject), to a piece of legislation concerning matters of personal status of the local 
population, requiring the occupant to give effect to it. 38 It is true that the Proclamation of 3 June 

2019 takes a precise position on the status of the occupying power, the State of Hawai'i and its 

Counties being a direct emanation of the United States of America. However, in doing so, the said 
Proclamation simply reiterates an aspect that is self-evident, since the fact that the State of Hawai'i 
and its Counties belong to the political organization of the occupying power, and that they are de 
facto administering the Hawaiian territory, is objectively irrefutable. It follows that the 
. Proclamation in discussion simply restates rules already existing under international humanitarian 

law. In fact, the latter clearly establishes the obligation of the occupying power to preserve the 
sovereign rights of the occupied government (as previously ascertained in this opinion),'9 the 
"overarching principle [of the law of occupation being] that an occupant does not acquire 

sovereignty over an occupied territory and therefore any occupation must only be a temporary 
situation".40 Also, It is beyond any doubts that an occupying power is bound to guarantee and 
protect the human rights of the local population, as defined by the international human rights 

treaties of which it is a party as well as by customary international law. This has been 
authoritatively confirmed, inter a/ia, by the International Court of Justice.41 While the Proclamation 
makes reference to the duty of the State of Hawai'i and its Counties to protect the human rights of 
the local population "under Hawaiian Kingdom law'', and not pursuant to applicable international 
law, this is consistent with the obligation of the occupying power to respect, to the extent possible, 
the law in force in the occupied territory. In this regard, respecting the domestic laws which protect 
the human rights of the local population undoubtedly falls within "the extent possible", because it 
certainly does not undermine, or significantly interfere with the exercise of, the authority of the 
occupying power, and is consistent with existing international obligations. In other words, the 
occupying power cannot be considered "absolutely prevented"42 from applying the domestic laws 

protecting the human rights of the local population, unless it is demonstrated that the level of 
protection of human rights guaranteed by Hawaiian Kingdom law is less advanced than human 
rights standards established by international law. Only in this case, the occupying power would be 

under a duty to ensure in favour of the local population the higher level of protection of human 
rights guaranteed by International law. In sum, the Council of Regency's Proclamation of 3 June 
2019 may be considered as a domestic act Implementing international rules at the internal level, 

38 See supra text corresponding to n. 30. 
"See, in particular, supra, para. 11. 
40 

See United Nations, Officer of the High Commissioner of Human Rights, "Belligerent Occupation: Duties and 
Obligations of Occupying Powers", September 2017, available at 
<https:/ /www .humanitarianresponse.info/sites/www.humanltarianresponse.info/files/documents/files/ohchr _syria_ -
_belligerent_occupation_-_legal_note_en.pdf> (accessed on 19 May 2020), at 3. 
41 

See, in particular, Legal Consequences af the Construction af a Wall in the Occupied Palestinian Territory, Advisory 
Opinion of 9 July 2004, /CJ Reports, 2004, at 111-113; Case Concerning Armed Activities an the Territory of the Conga 
(Democratic Republic af Conga v. Uganda), Judgement of 19 December 2005, at 178. For a more comprehensive 
assessment of this Issue see Federico Lenzerlni, "International Human Rights Law and Self-Determination of Peoples 
Related to the United States Occupation of the Hawaiian Kingdom", in David Keanu Sai (ed.), The Raya/ Commission af 
Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, Honolulu, 2020, 173, at 203-
205. 
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which should be effected by the occupying power pursuant to International humanitarian law, 
since it does not undermine, or significantly Interfere with the exercise of, its authority. 

14. It may be concluded that, under international humanitarian law, the proclamations of the Council 
of Regency - including the Proclamation recognizing the State of Hawai'i and Its Counties as the 

administration of the occupying State on 3 June 2019 - have on the civilian population the effect 
of acts of domestic legislation aimed at protecting their rights and prerogatives, which should be, 
to the extent possible, respected and Implemented by the occupying power. 

c} Comment on the working relationship between the Regency and the administration of the 
occupying State under international humanitarian law. 

15. As previously noted, "occupation law[ ... ] allows for authority to be shared by the Occupying Power 

and the occupied government, provided the former continues to bear the ultimate and overall 

responsibility for the occupied territory" .43 This said, it is to be kept well in mind. that belligerent 

occupation necessarily has a non-consensual nature. In fact, "[t]he absence of consent from the 

state whose territory is subject to the foreign forces' presence [ ... ] [is] a precondition for the 

existence of a state of belligerent occupation. Without this condition, the situation would amount 

to a 'pacific occupation' not subject to the law of occupation".44 At the same time, we also need to 

remember that the absence of armed resistance by the territorial government can in no way be 

interpreted as determining the existence of an implied consent to the occupation, consistently with 

the principle enshrined by Article 2 common to the four Geneva Conventions of 1949. 45• On the 

contrary, the consent, "for the purposes of occupation law, [ ... ] [must] be genuine, valid and 

explicit" .46 It is evident that such a consent has never been given by the government of the 

Hawaiian Kingdom. On the contrary, the Hawaiian government opposed the occupation since its 

very beginning. In particular, Queen Lili'uokalani, executive monarch of the Hawaiian Kingdom, on 
17 January 1893 stated that, 

"to avoid any collision of armed forces and perhaps the loss of life, I do, under this protest, and 
Impelled by said force, yield my authority until such time as the Government of the United 
States shall, upon the facts being presented to it, undo the action of Its representatives and 
reinstate me in the authority which I claim as the constitutional sovereign of the Hawaiian 
lslands".47 

The opposition to the occupation has never been abandoned up to the time of this writing, 

although for some long decades it was stifled by the policy of Americanization brought about by the 

US government in the Hawaiian Islands. It has eventually revived In the last three lustrums, with the 
establishment of the Council of Regency. 

16. Despite the fact that the occupation inherently configures as a situation unilaterally imposed by the 

occupying power - any kind of consent of the ousted government being totally absent - there still 

is some space for "cooperation" between the occupying and the occupied government - in the 

specific case of Hawai'i between the State of Hawai'i and its Counties and the Council of Regency. 

43 See supra, text corresponding ton. 29. 
44 See Spoerri, "The Law of Occupation", supra n. 29, at 190. 
45 See supra, para. 6. 
46 See Spoerri, "The Law of Occupation", supra n. 29, at 190. 
47 

See United States House of Representatives, 53rd Congress, Executive Documents an Affairs in Hawai'i: 1894-95, 
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Before trying to specify the characteristics of such a cooperation, it is however important to 

reiterate that, under international humanitarian law, the last word concerning any acts relating to 

the administration of the occupied territory is with the occupying power. In other words, 

"occupation law would allow for a vertical, but not a horizontal, sharing of authority [ ... ] [in the 

sense that] this power sharing should not affect the ultimate authority of the occupier over the 

occupied territory".48 This vertical sharing of authority would reflect "the hierarchical relationship 

between the occupying power and the local authorities, the former maintaining a form of control 

over the latter through a top-down approach in the allocation of responsibilities" .49 

17. The cooperation referred to in the previous paragraph is Implied or explicitly established in some 

provisions of the Fourth Geneva Convention of 1949. In particular, Article 47 states that 

"Protected persons who are in occupied territory shall not be deprived, In any case or in any 
manner whatsoever, of the benefits of the present Convention by any change introduced, as 
the result of the occupation of a territory, into the institutions or government of the said 
territory, nor by any agreement concluded between the authorities of the occupied territories 
and the Occupying Power, nor by any annexation by the latter of the whole or part of the 
occupied territory''. 

Through referring to possible agreements "concluded between the authorities of the occupied 
territories and the Occupying Power", this provision clearly implies the possibility of establishing 

cooperation between the occupying and the occupied government. More explicitly, Article 50 

affirms that "[t]he Occupying Power shall, with the cooperation of the national and local 

authorities, facilitate the proper working of all institutions devoted to the care and education of 

children", while Article 56 establishes that, "[t]o the fullest extent of the means available to it, the 

Occupying Power has the duty of ensuring and maintaining, with the cooperation of national and 

local authorities, the medical and hospital establishments and services, public health and hygiene in 

the occupied territory [ ... ]". 

As far as United States practice is concerned, it acknowledges that "[t]he functions of the 

[occupied] government - whether of a general, provincial, or local character - continue only to the 

extent they are sanctioned" .50 With specific regard to cooperation with the occupied government, 

it is also recognized that "[t]he occupant may, while retaining its paramount authority, permit the 

government of the country to perform some or all of its normal functions" .51 

18. Importantly, the provisions referred to In the previous paragraph exactly refer to Issues related to 

the protection of civilian persons and of their rights, which is one of the two main aspects (together 

with the preservation of the sovereign rights of the Hawaiian Kingdom government) dealt with by 

the Council of Regency's Proclamation recognizing the State of Hawai'I and Its Counties as the 

administration of the occupying State of 3 June 2019.52 In practice, the cooperation advocated by 

the provisions in point may take different forms, one of which translates into the possibility for the 

ousted government to adopt legislative provisions concerning the above aspects. As previously 

seen, the occupying power has, vis-ii-vis the ensuing legislation, a duty not to oppose to it, because 

it normally does not undermine, or significantly interfere with the exercise of, its authority. Further 

to this, it is reasonable to assume that - in light of the spirit and the contents of the provisions 

referred to in the previous paragraph - the occupying power has a duty to cooperate in giving 

48 See International Committee of the Red Cross, Expert Meeting. Occupation and Other Forms of Administration of 
Foreign Territory. Report, Geneva, 2012, available at <https://www.lcrc.org/en/doc/assets/flles/publications/icrc-002-
4094.pdf> (accessed on 20 May 2020), at 20. 
49 ibid., at footnote 7. 
50 See "The Law of Land Warfare", United States Army Field Manual 27-10, July 1956, Section 367(a). 
51 ibid., Section 367(b). 
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realization to the legislation in point, unless it is "absolutely prevented" to do so. This duty to 
cooperate appears to be reciprocal, being premised on both the Council of Regency and the State 
of Hawai'i and its Counties to ensure compliance with international humanitarian law. 

19. The latter conclusion is consistent with the logical (and legally-grounded) assumption that the 
ousted government is better placed than the occupying power in order to know what are the real 
needs of the civilian population and what are the concrete measures to be taken to guarantee an 
effective response to such needs. It follows that, through allowing the legislation in discussion to be 
applied - and through contributing in its effective application - the occupying power would better 
comply with its obligation, existing under international humanitarian law and human rights law, to 
guarantee and protect the human rights of the local population. It follows that the occupying 
power has a duty - if not a proper legal obligation - to cooperate with the ousted government to 
better realize the rights and interest of the civilian population, and, more in general, to guarantee 
the correct administration of the occupied territory. 

20. In light of the foregoing, it may be concluded that the working relationship between the Regency 
and the administration of the occupying State should have the form of a cooperative relationship 
aimed at guaranteeing the realization of the rights and Interests of the civilian population and 
the correct administration of the occupied territory, provided that there are no objective 
obstacles for the occupying power to cooperate and that, in any event, the "supreme" decision
making power belongs to the occupying power itself. This conclusion is consistent with the position 
of the latter as "administrator" of the Hawaiian territory, as stated in the Council of Regency's 
Proclamation recognizing the State of Hawai'i and its Counties as the administration of the 
occupying State of 3 June 2019 and presupposed by the pertinent rules of international 
humanitarian law. 

24 May2020 

Professor Federico Lenzerlni 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF HAW Al'I 

HAWAIIAN KINGDOM, 

Plaintiff, 

v. 

JOSEPH ROllINETTE BID EN JR., in his 
official capacity as President of the United 
States; KAMALA HARRIS, in her official 
capacity as Vice-President and President of 
the United States Senate; ADMIRAL JOHN 
AQUILINO, in his official capacity as 
Commander, U.S. Inda-Pacific Command; 
CHARLES P. RETTIG, in his official 
capacity as Commissioner of the Internal 
Revenue Service; JANE HARDY, in her 
official capacity as Australia's Consul 
General to Hawai 'i and the United 
Kingdom's Consul to Hawai'i; JOHANN 
URSCHITZ, in his official capacity as 
Austria's Honorary Consul to Hawai'i; M. 
JAN RUMI, in his official capacity as 
Bangladesh's Honorary Consul to Hawai'i 
and Morocco's Honorary Consul to Hawai'i; 
JEFFREY DANIEL LAU, in his official 
capacity as Belgium's Honorary Consul to 
Hawai'i; ERIC G. CRISPIN, in his official 
capacity as Brazil's Honorary Consul to 
Hawai'i; GLADYS VERNOY, in her 
official capacity as Chile's Honorary Consul 
General to Hawai'i; JOSEF SMYCEK, in 
his official capacity as the Czech Republic's 
Deputy Consul General for Los Angeles that 
oversees the Honorary Consulate in 
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Hawai'i; BENNY MADSEN, in his official 
capacity as Denmark's Honorary Consul to 
Hawai'i; KATJA SIL VERAA, in her 
official capacity as Finland's Honorary 
Consul to Hawai'i; GUILLAUME 
MAMAN, in his official capacity as 
France's Honorary Consul to Hawai'i; 
DENIS SALLE, in his official capacity as 
Germany's Honorary Consul to Hawai'i; 
KATALIN CSISZAR, in her official 
capacity as Hungary's Honorary Consul to 
Hawai 'i; SHEILA WA TUMULL, in her 
official capacity as India's Honorary Consul 
to Hawai 'i; MICHELE CARBONE, in his 
official capacity as Italy's Honorary Consul 
to Hawai'i; YUTAKA AOKI, in his official 
capacity as Japan's Consul General to 
Hawai'i; JEAN-CLAUDE DRUI, in his 
official capacity as Luxembourg's Honorary 
Consul to Hawai'i; ANDREW M. 
KLUGER, in his official capacity as 
Mexico's Honorary Consul to Hawai'i; 
HENK ROGERS, in his official capacity as 
Netherland's Honorary Consul to Hawai'i; 
KEVIN BURNETT, in his official capacity 
as New Zealand's Consul General to 
Hawai'i; NINA HAMRE F ASI, in her 
official capacity as Norway's Honorary 
Consul to Hawai'i; JOSELITO A. JIMENO, 
in his official capacity as the Philippines's 
Consul General to Hawai 'i; BOZENA 
ANNA JARNOT, in her official capacity as 
Poland's Honorary Consul to Hawai'i; 
TYLER DOS SANTOS-TAM, in his official 
capacity as Portugal's Honorary Consul to 
Hawai'i; R.J. ZLATOPER, in his official 
capacity as Slovenia's Honorary Consul to 
Hawai'i; HONG, SEOK-IN, in his official 
capacity as the Republic of South Korea's 
Consul General to Hawai'i; JOHN HENRY 
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FELIX, in his official capacity as Spain's 
Honorary Consul to Hawai'i; BEDE 
DHAMMIKA COORA Y, in his official 
capacity as Sri Lanka's Honorary Consul to 
Hawai'i; ANDERS G.O. NERVELL, in his 
official capacity as Sweden's Honorary 
Consul to Hawai'i; THERES RYF DESAI, 
in her official capacity as Switzerland's 
Honorary Consul to Hawai'i; COLIN T. 
MIY ABARA, in his official capacity as 
Thailand's Honorary Consul to Hawai'i; 
DAVID YUTAKA IGE, in his official 
capacity as Governor of the State of 
Hawai'i; TY NO HARA, in her official 
capacity as Commissioner of Securities; 
ISSAC W. CHOY, in his official capacity as 
the director of the Department of Taxation 
of the State ofHawai'i; CHARLES E. 
SCHUMER, in his official capacity as U.S. 
Senate Majority Leader; NANCY PELOSI, 
in her official capacity as Speaker of the 
United States House of Representatives; 
RON KOUCHI, in his official capacity as 
Senate President of the State ofHawai'i; 
SCOTT SAIKI, in his official capacity as 
Speaker of the House of Representatives of 
the State ofHawai'i; the UNITED STATES 
OF AMERICA; and the STATE OF 
HAWAI'I, 

Defendants. 

DECLARATION OF DAVID KEANU SAi. Ph.D. 

Exhibit 1 
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DECLARATION OF DAVID KEANU SAi, Ph.D. 

I, David Keanu Sai, declare the following: 

1. Declarant is a Hawaiian subject residing in Mountain View, Island of 

Hawai'i, Hawaiian Kingdom. I am the Minister of the Interior, Minister of 

Foreign Affairs ad interim, and Chairman of the Council of Regency. 

Declarant served as Agent for the Hawaiian Kingdom in Larsen v. Hawaiian 

Kingdom arbitral proceedings at the Permanent Court of Arbitration from 

1999-2001. 

2. On or about mid-February 2000, declarant, as Agent for the Hawaiian 

Kingdom, had a phone conversation with the Secretary General of the 

Permanent Court of Arbitration (PCA), Tjaco T. van den Hout. In that 

conversation, the Secretary General stated to the declarant that the 

Secretariat was not able to find any evidence that the Hawaiian Kingdom 

had been extinguished as a State and admitted that the 1862 Hawaiian-Dutch 

Treaty was not terminated. The declarant understood that the Hawaiian 

Kingdom satisfied the PCA's institutional jurisdiction pursuant to Article 47 

of the 1907 Hague Convention for the Pacific Settlement of International 

Disputes, I, whereby the PCA would be accessible to Non-Contracting 

States. The arbitral tribunal was not formed until June 9, 2000. 
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3. The Secretary General then stated to the declarant that in order to maintain 

the integrity of these proceedings, he recommended that the Hawaiian 

Kingdom Government provide a formal invitation to the United States to 

join in the arbitral proceedings. The declarant stated that he will bring this 

request up with the Council of Regency. After discussion, the Council of 

Regency accepted the Secretary General's request and declarant travelled by 

airplane with Ms. Ninia Parks, counsel for claimant, Lance P. Larsen, to 

Washington, D.C., on or about March 1, 2000. 

4. On March 2, 2000, Ms. Parks and the declarant met with Sonia Lattimore, 

Office Assistant, L/EX, at 10:30 a.m. on the ground floor of the Department 

of State and presented her with two (2) binders, the first comprised of an 

Arbitration Log Sheet with accompanying documents on record at the 

Permanent Court of Arbitration. The second binder comprised of divers 

documents of the Acting Council of Regency as well as diplomatic 

correspondence with treaty partners of the Hawaiian Kingdom. 

5. Declarant stated to Ms. Lattimore that the purpose of our visit was to 

provide these documents to the Legal Department of the U.S. State 

Department in order for the U.S. Government to be apprised of the arbitral 

proceedings already in train and that the Hawaiian Kingdom, by consent of 

the Claimant, extends an opportunity for the United States to join in the 
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arbitration as a party. Ms. Lattimore assured the declarant that the package 

would be given to Mr. Bob McKenna for review and assignment to someone 

within the Legal Department. Declarant told Ms. Lattimore that he and Ms. 

Parks will be in Washington, D.C., until close ofbusiness on Friday, and she 

assured declarant that she will call on declarant's cell phone by the close of 

business that day with a status report. 

6. At 4:45 p.m., Ms. Lattimore contacted the declarant by phone and stated that 

the package had been sent to John Crook, Assistant Legal Advisor for 

United Nations Affairs. She stated that Mr. Crook will be contacting the 

declarant on Friday (March 3, 2000), but declarant could give Mr. Crook a 

call in the morning if desired. 

7. At 11:00 a.m., March 3, 2000, declarant called Mr. Crook and inquired 

about the receipt of the package. Mr. Crook stated that he did not have 

ample time to critically review the package but will get to it. Declarant 

stated that the reason for our visit was the offer by the Respondent Hawaiian 

Kingdom, by consent of the Claimant, by his attorney, for the United States 

Government to join in the arbitral proceedings already in motion. Declarant 

also advised Mr. Crook that Secretary General van den Hout of the PCA was 

aware of our travel to Washington, D.C., and the offer to join in the 
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arbitration. The Secretary General requested that the dialogue be reduced to 

writing and filed with the International Bureau of the PCA for the record. 

8. Declarant further stated to Mr. Crook that enclosed in the binders were 

Hawaiian diplomatic protests lodged by declarant's former country men and 

women with the Depart of State in the summer of 1897, that are on record at 

the U.S. National Archives, in order for him to understand the gravity of the 

situation. Declarant also stated that included in the binders were two (2) 

protests by the declarant as an officer of the Hawaiian Government against 

the State of Hawai 'i for instituting unwarranted criminal proceedings against 

the declarant and other Hawaiian subjects under the guise of American 

municipal laws within the territorial dominion of the Hawaiian Kingdom. 

9. In closing, the declarant stated to Mr. Crook that after a thorough 

investigation into the facts presented to his office, and following zealous 

deliberations as to the considerations offered, the Government of the United 

States shall resolve to decline our offer to enter the arbitration as a Party, the 

present arbitral proceedings shall continue without affect pursuant to the 

1907 Hague Conventions IV and V, and the UNCITRAL Rules of 

arbitration. Mr. Crook acknowledged what was said and the conversation 

then came to a close. That day a letter confirming the content of the 

discussion was drafted by the declarant and sent to Mr. Crook. The letter 
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was also carbon copied to the Secretary General of the PCA, Ms. Parks, Mr. 

Keoni Agard, appointing authority for the arbitral proceedings, and Ms. 

Noelani Kalipi, Hawai'i Senator Daniel Akaka's Legislative Assistant. 

10. Thereafter, the PCA's Deputy Secretary General, Phyllis Hamilton, spoke 

with declarant over the phone and informed declarant that the United States, 

through its embassy in The Hague, notified the PCA that the United States 

had declined the invitation to join in the arbitral proceedings. Instead, the 

United requested permission from the Hawaiian Government and the 

Claimant to have access to the pleadings and records of the case. Both the 

Hawaiian Government and the Claimant consented to the United States' 

request. 

11. On March 21, 2000, Professor Christopher Greenwood, QC, was confirmed 

as an arbitrator, and on March 23, 2000, Gavan Griffith, QC, was confirmed 

as an arbitrator. On May 28, 2000, the arbitral tribunal was completed by the 

appointment of Professor James Crawford as the presiding arbitrator. On 

June 9, 2000, the parties jointly notified, by letter, to the Deputy Secretary 

General of the PCA that the arbitral tribunal had been duly constituted. 

12. After written pleadings were filed by the parties with the PCA, oral hearings 

were held at the PCA on December 7, 8 and 11, 2000. The arbitral award 

was filed with the PCA on February 5, 2000 where the tribunal found that it 
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lacked subject matter jurisdiction because it concluded that the United States 

was an indispensable third party. Consequently, the Claimant was precluded 

from alleging that the Hawaiian Kingdom, by its Council of Regency, was 

liable for the unlawful imposition of American municipal laws over the 

Claimant's person within the territorial jurisdiction of the Hawaiian 

Kingdom without the participation of the United States. 

13. After returning from The Hague in December of 2000, the Council of 

Regency determined that the declarant would enter University ofHawai'i at 

Miinoa as a graduate student in the political science department in order to 

directly address the misinformation regarding the continuity of the Hawaiian 

Kingdom as an independent and sovereign State that has been under a 

prolonged occupation by the United States since January 17, 1893 through 
• 

research and publication of articles. The decision made by the Council of 

Regency was in accordance with Section 495-Remedies of Injured 

Belligerent, United States Army FM-27-10 states, "[i]n the event of 

violation of the law of war, the injured party may legally resort to remedial 

action of the following types: a. Publication of the facts, with a view to 

influencing public opinion against the offending belligerent." 

14. The declarant received his master's degree in political science specializing 

in international relations and law in 2004 and received his Ph.D. degree in 
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political science with particular focus on the continuity of the Hawaiian 

Kingdom. Declarant has published multiple articles and books on the 

prolonged occupation of the Hawaiian Kingdom and its continued existence 

as a State under international law. Declarant's curriculum vitae can be 

accessed online at http://www2.hawaii.edu/-anu/pdf/CV.pdf. Declarant can 

be contacted at interior@hawaiiankingdom.org. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED: Mountain View, Hawaiian Kingdom, May 19, 2021. 

(y~ IL,_ fl, 
David Keanu Sai 
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Council of Regency, 

J\cting filahin.et filnuncil nf tq.e ~afuaiian ~slanhs: 

To JD.ext.er t!R.e'.eaunurku t!Ra'iama, '!Jisq. Greeting: 

Know ye, that this Executive Office, reposing special trust and 

confidence in your wisdom, integrity and fidelity, have constituted and 

appointed you acting ~ttnr:n:eu <ti.en.era:!, to faithfully discharge and 

perform all the duties pertaining to said Office, under the Constitution 

and Laws of the Kingdom, and to hold office as such during this Office's 

pleasure: And all persons are hereby ordered to respect this your 

authority. 

~tt ~ll!litn.ess ;lli~.e:r.enf, I have hereunto set my 

hand, and caused the Great Seal of the 

Kingdom to be affixed this iL day of August 

A.O. 2013/g} t, ~. 
Peter Umialiloa Sai, 
Vice-Chairman of the Acting Council of Regency 
Acting Minister of Foreign Affairs 

By the Council \ - ,;t ul0 ';~, ·. 1~ 
;Kau'i P. ai-Dudoit, 
Acting Minister of Finance 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and filed copy of the foregoing document 

will be duly served on the following parties by Hand-delivery or U.S. mail (postage prepaid on 

this date): 

CLIFFORD L. NAKEA 
Disciplinary Board Officer 
Office of Disciplinary Counsel 
Hawai'i Supreme Court 
201 Merchant Street, Suite 1600 
Honolulu, Hawai'i 96813 

WILLIAM FENTON SINK, ESQ. 
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Honolulu, Hawai'i 96813 
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REPONDENT'S MOTION TO DISMISS 
SUBPOENA DATED AUGUST 31, 2022, 
PURSUANT TO HRCP 12(B)(2) AND 
THE LORENZO PRINCIPLE, AND TO 
SCHEDULE AN EVIDENTIARY 
HEARING, OR IN THE ALTERNATIVE, 
MOTION FOR PROTECTIVE ORDER; 
EXHIBITS "1-7"; CERTIFICATE OF 
SERVICE 

Dexter K. Ka'iama 4249 
1486 Akeke Place 
Kailua, HI 96734 
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MOTION FOR REQUEST OF JUDICIAL NOTICE IN SUPPORT OF REPONDENT'S 
MOTION TO DISMISS SUBPOENA DATED AUGUST 31, 2022, PURSUANT TO HRCP 
12(B)(2) AND THE LORENZO PRINCIPLE, AND TO SCHEDULE AN EVIDENTIARY 

HEARING, OR IN THE ALTERNATIVE, MOTION FOR PROTECTIVE ORDER 

In accordance with Hawai'i Rule of Evidence 201, the Respondent respectfully requests 

that the Board Chairman, in its consideration of Respondent's motion for request of judicial notice 

in support of Repondent' s motion to dismiss subpoena dated August 31, 2022, pursuant to HRCP 

12(b )(2) and the Lorenzo principle, and to schedule an evidentiary hearing, or in the alternative, 

motion for protective order, filed herewith, take judicial notice of §202, comment g, and §203, 

comment c of Restatement (Third) of the Foreign Relations Law of the United States. The 

Respondent also respectfully requests that this Court take judicial notice of the information 

contained in the exhibits attached hereto. 

1. Exhibit I is a true and correct copy of the 1849 Treaty of Friendship, Commerce, and 

Navigation between the Hawaiian Kingdom and the United States, 9 Stat. 977. Article VIII states, 

"and each of the two contracting parties engages that the citizens or subjects of the other residing 

in their respective states shall enjoy their property and personal security, in as full and ample 

manner as their own citizens or subjects, or the subjects or citizens of the most favored nation, but 

subject always to the laws and statutes of the two countries respectively (emphasis added)." 

2. Exhibit 2 is a true and correct copy of Annex 2-Cases Conducted under the Auspices 

of the PCA or with the Cooperation of the International Bureau, Permanent Court of Arbitration's 

Annual Report of 2011. On page 51, the Permanent Court of Arbitration ("PCA") reported that 

Larsen - Hawaiian Kingdom arbitration was established "[p]ursuant to article 47 of the 1907 

Convention (article 26 of the 1899 Convention)." 
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3. Exhibit 3 is a true and correct copy of the 1907 Hague Convention, I, for the Pacific 

Settlement of International Disputes, 36 Stat. 2199, and referred to by the PCA as the 1907 

Convention. Article 47 of the 1907 Convention provides access to the PCA for non-Contracting 

Powers or States. 

4. Exhibit 4 is a true and correct copy of the PCA's case repository for Larsen v. Hawaiian 

Kingdom, which is also accessible on the PCA's website at https:llpca-cpa.orglen/casesl351. The 

PCA acknowledges the Hawaiian Kingdom as a "State" and the Council of Regency as its 

government. 

5. Exhibit 5 is a true and correct copy of Professor Federico Lenzerini's legal memorandum 

"Civil Law on Juridical Fact of the Hawaiian State and the Consequential Juridical Act by the 

Permanent Court of Arbitration" [ECF 174-2]. 

6. Exhibit 6 is a true and correct copy of Professor Federico Lenzerini's "Legal Opinion on 

the Authority of the Council of Regency of the Hawaiian Kingdom" [ECF 55-2]. 

7. Exhibit 7 is a true and correct copy of the Declaration of Dr. David Keanu Sai [ECF 5 5-

1] attesting to an agreement brokered by the PCA Deputy Secretary General Phyllis Hamilton 

between the Council of Regency and the United States granting access to all records and pleadings 

in the Larsen v. Hawaiian Kingdom arbitral proceedings. 

DATED: Honolulu, Hawai'i, September 6, 2022. 

Isl 

R K. KA'IAMA (Bar No. 4249) 
Respondent 
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TILBA'fY WlTB TBB II.AW ADAN ISLANDS. »., IIO, 11149. 

TUm wrm rim ru.w.AII!N mLAlml!, Dto.111,JlNI!. 

DIC. 20,. 1849, =:r:: 
WDIIILl■ a treaiy ol ftieadlliip oaiamaM, ad aa'fipticm, hetwem 11,r "ti 

,Ille Uaited S-of Amerioaud Li;~Kin1 ol theBawaiiaD -i:' !fn. ;: 
&lmds, ,... emcladed 'ad aipecl al 1111 the &weatielh ia. 
day of' Dn1mber. in &lie 1"'! or oar Lard one eight handncl. !11"1-1111Nt11. 
and lbrty•niDe, &he •ipal of wblch 1r8l&J' i', word b wqr,l. a 
tiiow.:-

The ullilecl 8tatee of . .America and his Hajeo&y • 1r1ft .. or &1ie 
Hawaiian &IIIICle, eqaall 'IPimlfed 'lrid, &lie deoire of m~ tJ,s 
reJa&iou of good ~Ing which b&'fe mth- IO•bappily aab
lill.ecl be&wein their reopectif8 --. and -olidatina &lie -
oial mm_ .. l>etw- them, Ima apeed to - Into n8ll'Jlladau . 
lbr the CCIIICIUlicm ota &re&&y of~ _aoai-, 1Pd na-ripic,n, 
b wblch they bue ~ Jlle!dpolendariee, &hat ia to : 
The ~":, the Uni1ed Slalell of .America, 1ohn Ir. Ola ll&J', 
SecNICary or State of the United 8lalel; and a M~eaty the~ 
the Bawaiim laland,, Jamea J..- Jamo, aooredi&ed u hia opeoial 
fWDIPieioaer to the pernment or the Uni1ed Slatel; who, after har
ing IIIIChomied their lull powen, bmd in p,d and due form, haTe 
-ellrdecl and lligned &he lbllowlng artiolea :-

Almcr.a L 

There ehall he i,en,elGal ~ and llllitJ between the United 8tatee Paa 
and the King of &be llawaiaan &landa, a lielra incl hia me--. amltr· 

AlmcLB JI. 

..a 

There ehall he noipn,cal liberty of commerce IPd narigation be- lloolii ™1 
- the Ui1iled 8tatee or America and the Hawaiian &lands. No ::"' Gt 
dnty of clllloiDI, or other impoot, ehall he chuged upon any goods, the 
prodnoe or manut'ac&ure of one coamry, npon importation fiom inch 
country into &lie o&ber, other er hiper than the duty ot impoot cbarpl 

. npon goods or the aama kind, the produce er manufacture of, or IDI• 
ported from, any other couatry; and the United Stateo of America u-....i 
and bis Majesty the Kini of the Hawaiian lllanda do hereby eapp, :!"' ''. lllpal,,
that the nbj- or cilizem of auy other elate shall net enjoy any 
filyor, priYilep, or immuuity, whateTer, in mlllen of commerce and 
nal'igation, wnicb ""all act also, ll the ame time, be esteuded to the 
1ub~ or citizens of tbe other coatr':!? party, lfllllitlllllly, if the 
coacelliou in favor of that other ltlle have been gratuitou, and 
in relmn for a compema&iou, u nearly u -ibl• or proporliouate 
nlue and eft'ecl, IO be adjusted b)- mutual. agreement, ir the -
1UOD lhall have been coadi&ional. 

ArrtCLII IJI. 

All u&iolea, the produce or manufacture of either coaatr)', which lloman1!18"' 
can leplly be imported into either coaatry rrom the other, in obi)NI or 
that other oouatry, and thence coming, shall, when 10 illl)lorled, be 
oubject to the lllllle duties, aud enjoy &he ame pri•ilegea, whether im-
pdriecl ia ahipl or the one country, or in a11ip1 of the 'other; aud in 
like manner, all pa whfob can legally be e")IOl'lecl or re-ezported 
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. (' ( 
· 9'8 TREATY WITH TBB HAWAIIAN ISLANJ)S. l>a(l.90,ISG; 

ltom either aoantry to the other, in 81!ipl of that other country, oball, 
when 10 uporled or ~ he aabject to Ille - dutleo, and he 
entitled to the - 1!'1rileaeo, drawbacks, hoanlieo, and allcwances, 
whether uporled in ohipl of the Oll8 ClOlllltry, or_ ia llhipe of the other; 
and all p,dll and uticlel, of whateYer clueription, - being of the. 
p,oclaoe ar IIWlu&ctme of the United Staleo, 1'niob. can- he !~im
ported into the Sanclwieh Ialando, lhall, when ID unport!ld in v of . 
the United SlatSI, pay no other or higher dutiel, ,mpoau, or charges, 
than llhalJ he payable upon the like good• and articleo, wheu imported 
in the ,-ie of the - lllvored foieip ll&lion, !llher than the nation 
of which the Hid goocla and arliolee 1118 the produce w manulaolure. 

.AaTIOLII IV. 

- a.. No dldiee of toDnaae, harbor, lighthouee, llilotaae, quarantine, or 
-. - other 1imilu datiel,· or whale\'er natore, or UDC!er wnaterer deaomin., 

tion, lhall he impoaed in either couutry upon the ,eaela of the other, 
in ~I of royeges belwl!!CD the United 811188 of America and the 
Bawuian Ielande, if laden, or in reepecl of any VOJ819, if in l,allut, 
whieh lhall DOt he equally impoaed in the like cues an national ,...i.. 

AaTIOLII V, 
~u of II ii hereby declared, Iha& the etipulalioaa of the present lrealy ue 

tlds = 111K - to he unaentocd u applyililJ lo the DI~ and curyinf trade . ::..=, -."' helween ane port and another, 111aated in the elatee of either~ 
ing parly, eueh uaviplion and trade being reeer,ed excllllffllly to 
ualiollalnoeela. 

.AaTIOLII VJ. 
l'mll,pe ., Sleanl ,-11 of the United SlatSI wllieh may he employed by the 

- .- goternmelll of the Rid Statee, in the carrpug of !heir poblic mai&o 
-"" - acrma the Pecilic Ocean, or Ii-om one porl in that ocean to another, 

ehall han tree - to lbe porll of the Sandwieh Itlando, with lbe 
privileae of_ lllopping lbereiD lo refit, to relieeh, to land paaeugen and 
their baggage, 1111d fbr the lrBDlaetion of any bnlin- perl~ to the 
poblic moil aenice of the United S-. and ehall he eubject m llilch 
porll to no ~utiee of tonnage, harbor, lil!hlhouNa, quannline, or other 
iilmllar dutiee of whaterer allure"" uucfer whateffr denon,inalion. 

.AaTIOLII VD. 

PII.U.- of The whale llhipe of the United Slalee ehall have acceu lo lhe,JICl"II 
wiw. ltilJo, of Hilo, Kealakekua, and Hanalel, in the Sandwieh Ielande, tor the 

porpoaee of reft- and refioeehmeut, u well u to the porll of Hon
olulu and Lahaiua, whieh only 1118 porll of 8DlrJ' lbr all merchant ,_ 
aele ; and in all the ahoo&,uuied porte, they ehall he permitted to tra4e 
or barter !heir euppliea or aoodl. ucepling epirituowl liquore, to the 
IIDOIIIII of IWc huadred dollara al IHllorm lbr eech vemel, wilhaul 
paying any obarp for tollllap "" hubor du• of 1111y cleeoription, "" 
any dutiee or impoeta whate.-er upon the gcoda or artiolee so traded or 
hertered. They ■hall ·ulO he permitted, wilb the like ezemptioQ from 
all ~ lbr tonnage and horl>or daee, lurtber to lrade or bane,, with 
the 1181118 exception u to ■pirituoue liquon, to the additional IIDOUIII 
of Oll8 lhooland doll_ara ad ..,,.,_, for eaeh ffUel, paying npon the 
additional gcoda and artiolea IO traded and bartered, IIO olber or ~ 
duties than are payable on like goodi and arllclee, when iq,oned in 
the vemela and by the citiz- or 1nbjects of lbe IDGlt favored lbreip 
nation. They ehall allO he permitted to ,- lrom port to port of th 
Sandwich Iellllldl, for the p~ of procuring relieehmente, bu& they. 
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ohaJI no\ diaohup tlleir - or land their P-!!Dgen in ihe Aid 
lolanda, escept at Laliaina.and Bonolal11; and mall ihe ports nmned 
in thia arliola, the whale ihipa of the United Slalee ehall anjot, in all 
reopecta w11-., all the righla, pririlep,, and imnumities, wbiab 
are enjoyed by, or aball be ...,.tec1 to, the whale abipo or the moot 
firrored fureif. nllion. The like pri,ilege of hqaenting the three 
,-of the andwich lolanda, abore named in thia an.icle, - being 
ports of entry for merehant ,....is, ia alao gaaranleed to all the pilblio 
armed veuela or the United State-. But nodli~ in thia article ehall 
be oousll'Ued u authorizing any ........i of the United Statea, having GD 

board any diaeae usually regarded u req11iring qUU1Dtine, to enter, 
daring the ooutinaanoe of auch diseae on lioard, any port of the 
Sandwich lalanda, ocher than Lablina or H011olulu. 

Aa'l'ICLII VDL 

The ooutracting partieo enpae, in ngarcl to the pel'IOllal privil..-. · =-:,, ot 
that the citizens ol' the Uniied St- of' America aball 811.JOJ' in the ''t"..:.u.!'~ 
dominions of his lllllieoty the King of the Hawaiian Illanda, and the ...._ .. 4 .., 
subiecta of bia aid Majeaty in the United Stateo of America, that they -
abaft have free and undoubled ript lo travel and lo reaide in the llatea '1'1a""1. 
of the tw high oouiracting partlel, subiect to the same. precautions of 
polioe which are practiced towuda the lubjecta or cim.ens of the mtllt 
la,ored natiOIUI. They ahall be entided to occupy dwellinp and ware-
h- and to di.,_ of their penonal property of every kind and Tn4e. 
deacription, by.Nie, gift, exchange, will, or in any other way whatever, 
without the omallesa hindranoe or obllacle; and their heirs or repre- :Elelnhlp. 
aentalivee, being aubj- or cilizena of the odler ooutractiag puty, 
aboll succeed to,d,eir per-.! gooda, whett. by ~DI or a6 irtt,,-
tata: and may take pcmenn':-n thereof, either. by tbemNlvea or by 
othera acting tbr them, and dilpcee of the Ame It will, pa~ng to the 
profit or the reapective savemmenta, aucb dnea only u .the mbahitanta 
of the coantry wherein the nid aooda are, aball be llloject to pay in 
like ouea. And in cue of the abeenoe of Ille heir and repreoenlllive, 
aucb cue ahall be taken of the aid pods u would be taken of the 
gooda of a nati,e of ·the aame country in like e-, until the lawful 
owner may take meuuree . for recemug them. And if· a qaea1;.,.. 
ahould ariae 1UD0111 aeverol elaimanta a to wbiab of them aaid goodi 
belong, the aame mall be decided fin■ll7 by the law■ ·and judges of the 
land wherein the aid gooda are. Where, oa the cleoeue of any per- Beal _... 
eon holding real - within the territoriea.or one r.,&1; anch real 
- would, by the Jaw■ of the land, deooead Oil a ciliten or 111bject 
of the other, were he - diaquolified by alieuage, aucb citizen or 111b• 
jeot 1hall be ellowed a reuonable lime lo oell the """"'• and to with-
draw the proceeds without mol-tiOII, and eumpt '&om all dutiea of 
detraction on the put of the government of the reepective atatn. 
Tbe clti>.ena or aubjecll or the contracling partieo olwl not be obliged -. 
to pay, under any pretence whatever, any tuee or impoeitiona other or 
greater than those which are paid, or m•T hereafter be paid, b7 the 
10bjects or citizena of tbe moot favored DllljODe, in the reapective llllea 
cif ihe hijib contractina: putieo. They aball be eorempt from all mili- 11111""1 -
11rJ aemce, whether 67 land or by aea; lrom li>rced loana; and from Tice. 
ever1 extraordinuy contribntion - general · and by law ellabliahed. 
Their dwelliuga, warehouaeo, and oil premiaea IIJ>P8tllining thereto, 
deatined for the purpcaeo of commeroe or reeideuce, ahall be respected. 
No ubitrary aeuch or, or viait to, their houaeo, and no arbitrary eum• lUilhtof,euch 
ination or iaapecticm whatever or the boob, papen, or accounta of of teaemen,. : 
·tbeir trade, aboll be made; but ouch measureo ■hall be Gecuted ooly 
in conformity with the legal aentenoe of a competent tribnnol ; and 

( 
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eaoh ol the two omtrlHltln .. pu&i• that the c,msma at nb
jecll of the Giber reeidi'ng~ their =• - lhall enjor their Jl!llPO".&l aad penmaJ -11m1, in u tlill and ample 1111111181' u their 
OW)I oillZeu at, MJbjecll, at the nbjeola or cmzeD1! of the maot favored 
Dalian, bat nbject alnyw to the laws uul - or the hr!> coantriea. 
reopeotiYel7, · . 

An!GUJX. 
2'1adolaeltbor Tbe citizens aad' nbjeiitaof each of the two -.ctlng puti• lhall 

r-1"7 3"'~ be liee in the -of the other to IDIDII' their OWll aftain themael-. 
IOIIIIIIJ, at to ccmmit tbON aftain to the maDagement of ,my peno1111. whom Ibey 

may appoint u their broker, taotor, or agent; not lhill the citize111 anil 
. 111bjecta of the two ccntrectin« partiee be .-ained jn their choice or 

penou to ac& in aacb capaoldei; uor mall they be called upoo to pay 
aay aalary cw renumeratiaa to any peraaa whom they aball DOI cbooee 
to employ. . 

A.boolute lieedom aball be given in all cues to the buyer aad aeller 
to bergain together, and to m the price of IDY l!oodo or m8"Cbandiae 
imparted into, or to beuported liom, the lllalA!l lul «Jmrioion1 of the two 
contractiog puties, Aff end ezcept genenll7 IUcb c- wherein the 
laws aad 11118M of the OODDlrJ' mar require the intenentiaa of aa7 
special agenta in the -• aod dominicns of the caatncting putiea. 
But ootbiog ...,taioed in this or aay olher article of the in-at treaty 
1ball be COllllroed to aotborizl! the aale or apir!IDOIUI liquon to the 
oamea of the Sandwich Jalanda, lirlher than ll1lcb aale may be allowed 
b7 the Hawaiian la-

Each of the two contracting parties may hue, in the porta or the 
other, consala, vice c011111la, aoa ccmmeroial qenta, of their own 
appoiatment, wbo aball enjoy the 1111118 prbil,,... and powen with tbcae 
of the IDOII favored natioal; but if IDJ auch comuJe aboll eurciae 
commerce, the, mall be aabject to the aame Jawa uul uaagea to which 
the prin16 inclMduala of their oation are nbject in the 1111118 place, 

-- The Aid CCIIIDla, ,ioe-conaula, aad commercial agenta, are authorized 
.-.. to require the ueiatauce of the local authorities l'or the eearch, arreet, 

deteotion and impriaonment of the deeeRen liom the abipl or war end 
merchant v1111Bl1 of their COlllllf1, For Ibis parpca they aball apply 
to the competent tribunala, juclgea, and o8icen, and aball, in writiog, 
demaud the Aid clessrten, proviilg, b7 the exhibition of the registers 
of the 'felliel1, the rolls or the °"""' or by olher offioial docum-. 
Iba& soch individuals formed put of the erewa; and Ibis reolamation 
being thus sobstmitiated, the nrreuder aboll not be refused. Sueh 
dMerten, when ..-cl, sball be placed at the duJ>-1 of the 811d 
consala, •ioe-ccuula, or commercial ~enta, aud may be ccnfilled in 
the public priaolll, a& the requeot and COIi of those who aball elaiQ, 
them, in order to be detaiuad until the time wben they mall be reatored 
to the v-1 to wbicb they belonged, or 18DI baclc to their own couotry 
by a nael of the same nation, or auy other •eael whataoever. The 
agenta, owuen, or muten of v-1a on IICCOODt of whom the desertera 
han been apprebeoded, upon requilitiou of the locol authorities, lhall 
be required to take or send away such d- 1iom the lllatea and 
dominions or the coatncting parties, or gin such NCUril)' Im their 
good conduct u the law may require. -But if not 18Dt back nor 
reclaimed within m montba liom the day of their. arrest, or if all the 
upeo,,ea of 111ch impriaaament are not defrayed b7. the part)' cauaio1 
such arrest aod im,,_maot, they aball be eel a& liberty, and aball DOI 
be, again arreatad for the 1111118 e&1118, Boweoer, iC tbe doaerten abould 
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be filmacl to hmi aomrnittecJ '1117 crime or cdJiice, their mrrendei- may 
be dala,ed 1lll&i1 lhe ui~anal ~ which their -aball be depending 
aliall haYe pron011Dcecl 118 ■entenae, 1111d 8lloh aitenae ■hall hare been 
carried Into elll,m. . 

Aanou XL 

981 

Ii is agreed that perfect 1111d entire liberty oC "'Ml■cienae .aball be µ1,er&Jal
enjoyad liy the oitmma mcl ID~ of bod, the oantraclma partie■, in ......._ 
the -lrieo of the Clll8 aad the other, without their being liable lo be 
disturbed or moleoted oa IICCOllllt oC their relipoaa belief. But nocbing l'mllo u to 
coat■iaed in this ll'licle' ■hall be _... lo interfere with the ezclu- ......... 
m ri.ti& oC the Hawaiian perameat to """'late lbr it■alf lhe achoola 
which 1t may embli■h or •pport within its juriadiotion. 

Anmr.llDI. 
It &DJ' llllipe of war or other .....i. be wrecbcl"" the - of tlie -.-. 

- or territoria of either or the ~ partie■, ■ach ■hip, or 
Y-1s, • aay part■ thereo( aad all lbrnmue aad appartananeM 
belanpg tharomdo, aad all p,cll aad merclwulis■ wlifcb ■ha1l be 
aYed lherellom; or the pn,ducie thereo( if IDld, ■hall be laithlbllf n-
etarad wi1h thel-poo■ibledelar tothepn,prieton, 11J1011 being claimed 
by them, or l>y their dal1 uallioriud llleton; IDd if there ore uo ■acb 
pn,prleton or &cloia oa the spot,~~ ■aid goodl mcl merchandis■, :.!tJ'aeeada thereo( u well u all the paper■ lbund Oil bo■rd 8lloh 

d ■hipo or ~ .. ■hall be deliYered to the American or Ha
waiian couul,cw oiC4HOIIIIII, In wliaoe dimiet the wreak may hare taken 
pl101; 1111d ouch -', rl-1, prcprieton. or ~ •;c 
cmly lhe ezpe,1_ inemred in 1lurpree■naion orthe propeny, 
with the rate or aa1....., and ui-i- of quarantine which W01ll hare 
bean Pllfable in the like - oC a wreck oC a natioaal re■aal; and 
the gmm mcl merolwldisa aared hm the wreak ■hall not be IAll>ject 
to diitie■ mdeN eatered lor eomamptioa, it being 1111denload thai in 
eue or any lepl claim upoa ■ach wreak, pod,,, or men,laandioe1 the 
- allall be relllrred for deciaioa to the eompeteat uib11D11a Of the 
GODDlrJ· 

AaTlou xm. 
. The re■aal■ or either or the two coatraating partiu which may be v-
lbraed by - or weather or other .,. Into one or the por111 or the 1mo l'!"l ~ 
other, ■hall be ueaq,t liom all dutie■ of port or nariptioa paid for the - ., _ 
benefit a( tbe ■-, if lhe motiYe■ which led to their Nekmg ~ge be -. 
real aad erident, and if no ~ be diaoliarged or tuen "" baud, ■are 
~ u may relate to the aa~111t1aca of thi onw, or be ne.ae-u, b 
the repair of tba re■aal■, and if Ibey do not llaJ in port INyoDd the 
time aoo111"7, bepiD1J in Yiew the - wbiob led 1o lheir ll8lldac 
relbge. ' 

AaTJOU XIV. 
The ~ ~ ~ ..,.... lo ■arrender, "J'OII Clllloisl F-<1 illtlaaof 

194111iaitioa. lo the llidbmitlll of eaab, all per-. who, being oharg,,d -. 
wiih the crime■ otmurder.pinoy,-, IObbeff,&,rgel'J', or tbe-
enae of &-1 paper, _,..;Ued wilhin tbe jilrildiodoa or either, ■hall 
be found w!'tbiri die territorie■ of the other, prorided that Ibis ■hall,cml 
be c1one upca ■ach Midence or ariminali17 .., according 1o the 1....! 
ot tbe plaae where tbe para, 10 oharpd oball be found, would julit) 
hi■~ and aommillnent l'or !rial, if the crime had there been 
committed; end tbe reapeetiYe judpl ead other maplraa or the two 
~ ahall harer lllllluirily, upon oamplaint made mader oath, lo 
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illae a nrnat lbr the epprel,euian ol the penan oo ohargecl,-that he 
mar be brought belbre mob judp, cw olber· maptraleil reopectiYely, to 
the end lbd ~ ~ ol criiiwaality may hi' beard and cmsidered ; 
and if, -cm aob ·beariair, the eyideJioe be deemed 1allloient to llllllain 
the obarge,.it ■ball be die daty of the eumb,in( jaclae or magillrale to 
certil)' t1ie IIDie to Iba proper -ti-re ■nthority, that a warrant 1111!-Y 
il■ae for tbe nmnder of ■ooh fqiti-re. The eipen■e of mob appre, 
benlion. and deliYerJ ■ball he borne and de&ayed by the party who 
make■ the reqaiaition and receive■ lbe ti,giti-re. · 

:AJmor.• xv. 
)(all - So 100D 11 - cw other mail paokell under the tu ol eilber of 

- lbe oontracling partiu ■ball b&Ye oommenoed l'DIIDi.ng between tb■ir 
re■peotiN port■ of entrJ, Iba oonlracting p■rtie■ agree to receive at the · 
pon·oBldel of tboe■ ~ all mailable matter, ind to lbnrud it u 

· direcled, Iba deatinatiaa beintr to ■ome regular pallHllloe of· either 
. _,,ll'J, charging' lbeleopon t6e regular r.,oi1a1 rate■ u e■tabli■bed 'by 
law in the lerritoriea of either party reoeiring Mid mailable matter, in 
addition to the origi.nu pollap of the ollice whence the mail WU ■enL 
Mail■ for the Uni.led Slate■ ■liall he made up at regular inlernls at the 
Hawaiian po■t-o8ice, anda de■patobed to port■ of the United State■; the 
ponmuter■ at whiob port■ ■ball open the ■ame, and lbnrard lbe enclo■e4 
...- u direoted, meditiag the Hawoii■n pernment with their pc,11-
tllf9I u e■tabli■bed l,y law, and llllmped upon eacb manu■ori_pl or 
pnnted •"- . 

A.II mailable matter de■tined for Iba Hawaiian- l■lan4a ■ball be 
received at the ■e,eral pallHllloe■ in the United State■,, and forwarded 
to San Franclaco, or other port■ OD the Paolftc eout of the United 
State■, whence the po■tmaten ■ball de■patcb it bf the r■gular mail 
packell lo Honolulu, the Hawaiian government~ OD lbeir part to 
recoi-re and collect lbr an'd oredit the po■t,,olliCe department of the · 
United State■ with tbe United State■' rate■ cbarir,d thereupon. It ■ball 
be qptional lo prepay die po■tage aa leUen m eilher countrJ, · bat 
pomge GD.printed ■heal8 and ll9Wlpaper■ ■ball in all 01111 he~ 
·The ~,e po■t-o8ice department■ of the conlraoling parliei lhall 
in their accowita, wbiob are lo be adjulted annually, be credited with 
all dead 1etten, returned. . 

.AaT1CJJ.11 XVL 
· c e '"" The p.- treaiy ■ball be in ~ ~ the date of the uob■nge 
ot,tili,-,. of tbe .. ,;&ca1~ Air the term often :,-ear■, and larlbar, 1IDlil the end 

oltwel-re IIICllllh■ after either of Iba contracting partie■ aball b&Ye gi,en 
· notice to the other of it■ intentiGD lo terminate Iba Ame, each ol the 

Mid conlracWII partiea • .lo it■elf the right of · • • · mob 
nodce'at theelidof the=-= of ten Jearl,<W at anyPZ,.ent. 

D ·tt Pl , 

term. 
Any citlun w mbjee& of eitbe, party infringing the article■ of tbill 

1n1t7 ■ball he held ra■pMeib!e &a- the -, aliil the harmony and 
pod OOllllf Oii.,_ lletw_ the &wo p,ermnenlll ■balJ aot b■ iater• 
iapled tberel>J', each~ flll8IPI in DO way lo~ the olllmcler, 
ar11aad1M1aicli'tial1POD, 

.Aanor.a XVIL 
. The pra■ent 1n1t7 ■ball be ratified 1!f die Pneident. of the United 

State■ of Alnerioe, by mid with the od-r1ce'and CODIIDl of the Senate 
of the ■aid 8eate■, uicl by · b1a llfaJei!.7 the Kina of the Hawaiian 
-l■land■, )IJ·alld. witb '1be odriae of hill Pmy Connoil of Stale, and the 
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mifioation moll be aobupl at Bcmolala wiihln eipteea moallls 
hm Iba date or ita lllpatari, or - if ,-u,ie. 

Jn wiln-w~ the respectiTeJ'!'!tipotentiuiee baTe aigned Iba 
-- in triplicate; and hmi thereto their Nila. 

Doae at 'W uhington, in the Engliah IIIJIIOage; Iba twalieth day of 
:O.C.ber, in the yur cme lhoaallicl eight hmulrecl and lbrty,,niae. 

JOHN 11. CLAYTdN, [n.u..] 
JAMF.s JACKSON 1.A.B.VF.S. (1111.U.] 

Vor.. IX. Tu.l.-r.-11111 

( 
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Annex 2 

CASES CONDUCTED UNDER THE AUSPICES OF THE PCA 
OR WITH THE COOPERATION OF THE INTERNATIONAL BUREAU 

1. 

Parties 

For summaries of the arbitral awards in many of these cases, see P. Hamilton, 
et al., The Permanent Court of Arbitration: International Arbitration and Dispute 
Resolution -Summaries of Awards, Settlement Agreements and Reports (Kluwer Law 
International 1999) pp. 29-281, and B. Macmahon and F. Smith, Permanent Court 
of Arbitration Summaries of Awards 1999-2009 (TMC Asser Press 201 o) pp. 39-312. 

Case Date Initiated Date of Award 
United States of America Pious Fund of the 22 - 05 - 1902 14 - 1 O - 1902 

- Republic of Mexico Californias 

Arbitrators' 
Matzen 

Sir Fry 
de Martens 

Asser 
de Savornin Lohman 

2. Great Britain, Germany Preferential Treat- 07-05-1903 22-02-1904 Mourawieff 
and Italy - Venezuela ment of Claims of Lammasch 

Blockading Powers de Martens 
Against Venezuela 

3. Japan - Germany, Japanese House Tax 28-08-1902 22-05-1905 Gram 
France and Great Britain leases held in perpetuity Renault 

Motono 

4. France - Great Britain Muscat Dhows 13-10-1904 08 - 08 - 1905 Lammasch 
fishing boats of Muscat Fuller 

de Savornin Lohman 

5. France - Germany Deserters of 10/24-11-1908 22-05-1909 HammarskjOld 
Casablanca Sir Fry 

Fusinato 
Kriege 

Renault 

6. Norway - Sweden2 Maritime Boundary 14-03-1908 23 - 10 - 1909 Loeff 3 

Grisbadarna Case Beichmann 
HammarskjOld 

7. United States of America North Atlantic 27-01-1909 07-09-1910 Lammasch 
- Great Britain Coast Fisheries de Savornin Lohman 

Gray 
Sir Fitzpatrick 

Drago 

8. United States of Orinoco Steamship 13 - 02 - 1909 25-10-1910 Lammasch 
Venezuela - United States Company Beernaert 
of America de Quesada 

9. France - Great Britain Arrest and 25-10-1910 24-02-1911 Beernaert 
Restoration of Ce de Des art 
Savarkar Renault 

Gram 
de Savornin Lohman 

1. The names of the presidents are typeset in bold. 
2. Pursuant to article 47 of the 1907 Convention (article 26 of the 1899 Convention). 
3. Not a Member of the Permanent Court of Arbitration. 
4. The proceedings of this case were conducted in writing exclusively. 
c:: Tn thi~ r~~P thP ~11mm1nv nrnrPrh1rP nrnvirlPrl fnr in rh:mtPr TV nfthP 1nn7 rnnvPntinn w::.~ ::.nnliPrl 
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Parties Case Date Initiated Date of Award Arbitrators' 
10. Italy - Peru Canevaro Claim 25 - 04 - 191 O 03 - 05 - 1912 Renault 

Fusinato 
Alvarez 

Calderon 

11. Russia - Turkey 2 Russian Claim for 22 - 07 - 1910/ 11 - 11 - 1912 Lardy 
Indemnities 04 - 08 - 1910 Bon de Taube 
damages claimed by Russia Mandelstam3 
for delay in payment of 

H.A. Bey3 
compensation owed to 
Russians injured in the war A.R. Bey3 

of1877-1878 

12. France - Italy French Postal 26- 01 - 1912/ 06-05-1913 HammarskjOld 
Vessel "Manouba" 06-03-1912 Fusinato 

Kriege 
Renault 

Bon de Taube 

13. France - Italy The "Carthage" 26-01-1912/ 06-05-1913 HammarskjOld 
06-03-1912 Fusinato 

Kriege 
Renault 

Bon de Taube 

14. France - Italy The "Tavignano," 08-11-1912 Settled by HammarskjOld 
"Camouna" and agreement Fusinato 
"Gaulois" Incident of parties Kriege 

Renault 
Bon de Taube 

15. The Netherlands - Dutch-Portuguese 03-04-1913 25-06-1914 Lardy 
Portugal4 Boundaries on the 

Island ofTimor 

16. Great Britain, Spain and Expropriated 31-07-1913 02/04 - 09 - 1920 Root 
France - Portugal5 Religious Properties de Savo min Lohman 

Lardy 

17. France - Peru2 French claims 02-02-1914 11 -10-1921 Ostertag3 

against Peru Sarrut3 

Elguera 

18. United States of America Norwegian 30-06-1921 13-10-1922 Vallotton3 

- Norway2 shipowners' claims Anderson3 

Vogt3 

19. United States of America The Island of 23 - 01 - 1925 04 - 04 - 1928 Huber 
- The Netherlands4 Palmas case (or 

Miangas) 

20. Great Britain - France 2 Chevreau claims 04 - 03 - 1930 09-06-1931 Beichmann 

21. Sweden - United States of Claims of the 17-12-1930 18-07-1932 Borel 
America2 Nordstje'rnan 

company 

22. Radio Corporation Interpretation of a 10-11-1928 13-04-1935 vanHameP 
of America - China'- contract of radio- Hubert3 

telegraphic traffic Furrer3 

23. States of Levant under Radio-Orient 11-11-1938 02 - 04 - 1940 van Lanschot3 

French Mandate - Egypt 2 Raestad 
Mondrup 3 

1. The names of the presidents are typeset in bold. 
2. Pursuant to article 47 of the 1 907 Convention (article 26 of the 1899 Convention). 
3. Not a Member of the Permanent Court of Arbitration. 
4. The proceedings of this case were conducted in writing exclusively. 
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Parties Case Date Initiated Date of Award Arbitrators1 

24. France - Greece' Administration of 15-07-1931 24-07-1956 VerzijP 
lighthouses Mestre 

Charbouris3 

25. Turriff Construction Interpretation of a 21 - 10 -1966 23 - 04-1970 Erades3 

(Sudan) Limited - Sudan' construction Parker3 

contract Bentsi-EnchilP 

26. United States of America Heathrow Airport 16-12-1988 30-11-1992 FoigheP 
- United Kingdom of user charges 02-05-1994 Fielding3 

Great Britain and treaty obligations; Settlement Lever3 

Northern Ireland' amount of damages on amount 
of damages 

27. Moiz Goh Pte. Ltd - Contract dispute 14-12-1989 05-05-1997 Pinto3 

State Timber Corporation 
of Sri Lanka' 

28. African State - two Investment dispute 30-09-1997 
foreign nationals 2 Settled by 

agreement 
of parties 

29. Technosystem SpA - Contract dispute 
Taraba State Government 

21-02-1996 25 - 11 - 1996 
Lack of 

Ajibola 

and the Federal jurisdiction 

Government of Nigeria 2 

30. Asian State-owned Contract dispute 02-10-1996 
enterprise - three Award on 

European enterprises2 agreed terms 

31. State of Eritrea - Eritrea/Yemen: 03-10-1996 09-10-1998 Jennings 
Republic ofYemen2 Sovereignty of Award on sovereignty SchwebeP 

various Red Sea El-Kosheri3 
Islands 17-12-1999 Highet3 

sovereignty; Award on maritime Higgins maritime delimitation delimitation 

32. Italy - Costa Rica' Loan agreement 11-09-1997 26-06-1998 Lalive3 

between Italy and Ferrari Bravo 
Costa Rica Hernandez Valle3 

dispute arising under 
financing agreement 

33. Larsen - Hawaiian Treaty 30-10-1999 05 - 02 - 2001 Crawford3 

Kingdom 2 interpretation Greenwood3 

Griffith3 

34. The Netherlands - Treaty 21-10-/17-12- 12-03-2004 Skubiszewski 
France interpretation 1 999 Guillaume 

Kooijmans3 

35. European corporation - Contract dispute 04 - 08 - 2000 18-02-2003 
African government Settled by 

agreement 
of parties 

36. Eritrea-Ethiopia Boundary Boundary dispute 12 - 12 - 2000 13 - 04 - 2002 Lauterpacht 
Commission' Ajibola 

Reisman3 

Schwebel3 
Watts 

1. The names of the presidents are typeset in bold. 
2. Pursuantto article 47 of the 1907 Convention (article 26 of the 1899 Convention). 
3. Not a Member of the Permanent Court of Arbitration. 
4. The proceedings of this case were conducted in writing exclusively. 
c In thi<: n1<:P thP <:11mm:arv nrnrPrlnrP nrnuirlPrl fnr in rh:antPr N nfthP 1<1n'7 rnnuPntinn w-:a<: :annliPrl 



( ( 

Annex 2 - PCA Cases 

Parties Case Date Initiated Date of Award Arbitrators' 

37. Eritrea-Ethiopia Claims Settlement of 12-12-2000 01 - 07- 2003 van Houtte3 

Commission' claims arising from Partial Awards for Aldrich3 

armed conflict prisoner of war claims Crook3 
28 - 04 - 2004 PauP Partial Awards for 

Central Front claims Reed3 

17 - 12 - 2004 
Partial Awards for 

civilians claims 
19-12-2005 

Partial Awards for remaining 
liability claims 

17 - 08 - 2009 
Final Award for damages 

38. Dr. Horst Reineccius; Dispute with former 07 - 03 - 2001 22 - 11 - 2002 Reisman3 

First Eagle SoGen Funds, private shareholders 31 - 08 - 2001 Partial Award van den Berg3 

Inc.; Mr.P .M. Mathieu - 24 - 10 - 2001 19-09-2003 Frowein3 

Bank for International Final Award Krafft3 

Settlements 2 Lagarde 3 

39. Ireland - United Proceedings 15 - 06 - 2001 02-07-2003 Reisman3 

Kingdom2 pursuant to the Griffith3 

OSPAR Convention Mustill3 

40. Saluka Investments B.V. Investment treaty 18 - 06 - 2001 17-03-2006 Watts 
Czech Republic 2 dispute Partial Award Behrens3 

Fortier3 

41. Ireland - United Proceedings 25 - 10 - 2001 06 - 06 - 2008 Mensah3 

Kingdom2 pursuant to the Law Termination order Fortier3 

of the Sea following withdrawal Hafner of claim 
Convention Crawford3 

(UNCLOS) Watts 
"MOX Plant Case" 

42. European government - Investment treaty 30 - 04 - 2002 24 - 05 - 2004 
European corporation2 dispute Settled by 

agreement 
of parties 

43. Two corporations - Asian Contract dispute 16 - 08 - 2002 12-10-2001 
governmene Partial Awar 

44. Telekom Malaysia Investment treaty 10-02-2003 01-11-2005 Van den Berg3 

Berhad - Government of dispute Award on Gaillard3 

Ghana 2 agreed terms Layton3 

45. Belgium - The Dispute regarding 22/23 - 07 - 2003 24 - 05 - 2005 Higgins 
N etherlands 2 the use and Schrans3 

modernization of Simma3 

the "IJzeren Rijn" Soons3 

on the territory of Tomka 
The Netherlands 

46. Barbados - Trinidad and Proceedings 16 - 02 - 2004 11 - 04 - 2006 SchwebeP 
Tobago 2 pursuant to the Law Brownlie3 

of the Sea Orrego Vicufia3 

Convention Lowe3 

(UNCLOS) Watts 

47. Guyana - Suriname 2 Proceedings 24 - 02 - 2004 17 - og - 2007 Nelson3 

pursuant to the Law Hossain3 

of the Sea Franck3 

Convention Shearer 
(UNCLOS) Smit3 

1. The names of the presidents are typeset in bold. 
2. Pursuant to article 47 of the 1907 Convention (article 26 of the 1899 Convention). 
3. Not a Member of the Permanent Court of Arbitration. 
4. The proceedings of this case were conducted in writing exclusively. 
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Parties Case Date Initiated Date of Award Arbitrators, 
48. Malaysia - Singapore 2 Proceedings 04-07-2003 01 - 09 - 2005 Pinto3 

pursuant to the Law Award on Hossain3 

of the Sea agreed terms Shearer 
Convention Oxman3 

(UNCLOS) Watts 

49. 1.The Channel Tunnel Proceedings 17 - 12 - 2003 30-01-2007 Crawford3 

Group Limited pursuant to the Partial Award Fortier3 

2. France-Mache S.A. - Treaty of Guillaume 
1. United Kingdom Canterbury 2010 Millett3 

2. France Concerning the Termination order Paulsson 
Construction and 
Operation by Private 
Concessionaires of a 
Channel Fixed Link 
(Eurotunnel) 

50. Chemtura Corporation Proceedings 17 -10 - 2002/ 02 - 08 - 2010 Kaufmann-Kohler3 

{formerly Crompton conducted under 17 - 02 - 2005 Brower3 

Corporation) - Chapter Eleven of Crawford3 

Government of Canada2 the North American 
Free Trade 
Agreement (NAFTA) 

51. Vito G. Gallo - Proceedings 30-03-2007 15-9-2011 Fern.indez-Armesto3 

Government of Canada 2 conducted under Castel3 
Chapter Eleven of Le"vy3 
the North American 
Free Trade 
Agreement (NAFTA) 

52. Romak S.A. - The Proceedings 06 - 09 - 2007 26 - 11 - 2009 Mantilla-Serrano3 

Republic of Uzbekistan' pursuant to the Rubins 3 

Agreement between Molfessis 3 

the Swiss 
Confederation and 
the Republic of 
Uzbekistan on the 
Promotion and the 
Reciprocal 
Protection of 
Investments 

53. The Government of Delimitation of the 11 - 07 - 2008 22 - 07 - 2009 Dupuy3 

Sudan - The Sudan Abyei area Al-Khasawneh 
People's Liberation Hafner 
Movement/ Army2 Reisman3 

Schwebel 

54. Centerra Gold Inc. & Investment 08-03-2006 29-06-2009 Van den Berg3 

Kumtor Gold Co. - agreement dispute Termination order 
Kyrgyz Republic2 

55. TCW Group & Dominican Proceedings 21-12-2007 16-07-2009 BOckstiegeP 
Energy Holdings - conducted under the Consent Award Ferncindez-Armesto3 
Dominican Republic2 Central America- Kantor3 

DR-USA Free Trade 
Agreement (CAFTA-
DR) 

56. Bilcon of Delaware et al. Proceedings 26-05-2008 Simma3 

Government of Canada2 conducted under McRae 
Chapter Eleven of Schwartz 3 

the North American 
Free Trade 
Agreement (NAFTA) 

1. The names of the presidents are typeset in bold. 
2. Pursuant to article 47 of the 1907 Convention (article 26 of the 1899 Convention). 
3. Not a Member of the Permanent Court of Arbitration. 
4. The proceedings of this case were conducted in writing exclusively. 
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57- HICEE B.V. -The Slovak Proceedings 17 - 12 - 2008 23-05-2011 Berman 
Republic~ pursuant to the Partial Award Tomka 

Agreement on 17-10-2011 Brower3 

Encouragement and Supplementary and Final 
Award 

Reciprocal 
Protection of 
Investments 
between the 
Kingdom of the 
Netherlands and the 
Czech and Slovak 
Federal Republic 

58. Polis Fundi Immobliare di Contract dispute 10 - 11 - 2009 17-12-2010 Reinisch3 

Banche Popolare Canu3 

S.G.R.p.A - International Stern3 

Fund for Agricultural 
Development (IFAD)i 

59- European American Proceedings 23-11-2009 Greenwood 
Investment Bank AG - pursuant to the Petsche 3 

The Slovak Republici Agreement Between Stern3 

the Republic of 
Austria and the 
Czech and Slovak 
Federal Republic 
Concerning the 
Promotion and 
Protection of 
Investments 

60. Bangladesh - India' Proceedings 08 - 10 - 2009 Wolfrum3 

pursuant to the Law Mensah3 

of the Sea Rao 3 

Convention Shearer 
(UNCLOS) Treves3 

61. China Heilongjiang Proceedings 12 - 02 - 2010 Donovan3 

International Economic & pursuant to the Banifatemi3 

Technical Cooperative Agreement between Clodfelter3 

Corporation et al. - the Government of 
Mongolia2 the Mongolian 

People's Republic 
and the Government 
of the People's 
Republic of China 
concerning the 
Encouragement and 
Reciprocal 
Protection of 
Investments dated 
August 26, 1991 

62. Chevron Corporation & Proceedings 22-05-2007 31-08-2011 B0ckstiegel3 

Texaco Corporation - The pursuant to the Brower3 

Republic of Ecuador Treaty between the 
United States of 

Van den Berg3 

America and the 
Republic of Ecuador 
concerning the 
Encouragement and 
Reciprocal 
Protection of 
Investment 

1. The names of the presidents are typeset in bold. 
2. Pursuant to article 47 of the 1907 Convention (article 26 of the 1899 Convention). 
3. Not a Member of the Permanent Court of Arbitration. 
4. The proceedings of this case were conducted in writing exclusively. 
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Parties Case Date Initiated Date of Award Arbitrators' 
63. Achmea B.V. (formerly Proceedings 01 - 10 - 2008 Lowe3 

known as Eureka B.V.) - pursuant to the Van den Berg3 

The Slovak Republic Agreement on Veeder3 

Encouragement and 
Reciprocal 
Protection of 
Investments 
Between the 
Kingdom of the 
Netherlands and the 
Czech and Slovak 
Federal Republic 

64. Chevron Corporation & Proceedings 23 - 09 - 2009 Veeder3 

Texaco Corporation - The pursuant to the Grigera Nac:5n3 

Republic of Ecuador Treaty between the Lowe3 

United States of 
America and the 
Republic of Ecuador 
concerning the 
Encouragement and 
Reciprocal 
Protection of 
Investment 

65. Pakistan - India Indus Waters Treaty 17-05-2010 Schwebel 
Arbitration Berman 

Wheater3 

Caflisch 
Paulsson 

Simma3 

Tomka 

66. Guaracachi America, Inc. Proceedings 10 - 11 - 2010 Jlidice3 

& Rurelec PLC - The pursuant to the Conthe 3 

Plurinational State of Treaty between the Vinuesa 
Bolivia Government of the 

United States of 
America and the 
Government of the 
Republic of Bolivia 
Concerning the 
Encouragement and 
Reciprocal 
Protection of 
Investment and the 
Agreement between 
the Government of 
the United Kingdom 
of Great Britain and 
Northern Ireland 
and the Republic of 
Bolivia for the 
Promotion and 
Protection of 
Investments 

67. The Republic of Mauritius Proceedings 20 - 12 - 2010 Shearer 
- The United Kingdom of pursuant to the Law Greenwood 
Great Britain and of the Sea Hoffmann3 

Northern Ireland Convention Kateka3 

(UNCLOS) Wolfrum3 

1. The names of the presidents are typeset in bold. 
2. Pursuant to article 47 of the 1907 Convention (article 26 of the 1899 Convention). 
3. Not a Member of the Permanent Court of Arbitration. 
4. The proceedings of this case were conducted in writing exclusively. 
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Convention between the United States and otM'!' P01l'l/1'8 fm• the paciftc 
settle,nent of int/J'l•natio,rnl disputes. Signed at The Hague Octobe,• 
18, 1907; mtification adviSed- by the Senate April e, 1908; ratified 
by the Presiaent of tl,e United States Febrnary 1:3, 1909; .-at{flca 
tion deposited wi'th the Netlwrlands Goo<!l•mnent Nc;vlJ'lnber 1:7, 1909; 
proclaimed Felmtary 118, 1910. 

BY THE PRESIDENT OF THE UNITED :!TATES OF .AJ.iERICA. 

A PROCLAMATION. 

October 18. 1907, 

Whereas a Convention for the Pacific Settlement of International ~~n'"""0""1 a,bl· 

Disputes was concluded and signed at The Hague on October 18, P?oamb1,. 
1907, by the respective Plenil'otentiaries of the United States of 
America, Germany, the Argentine Republic, Austria-Hungary, Bel-
gium, Bolivia, Brazil, Bulgaria, Chile, China, Colombia, Cuba, Den-
mark, the Dominican Republic, Ecuador, Spain France, Great Brit-
ain, Greece, Guatemala, Haiti, Italy, Japan1 Luxemburg, Mexico, 
Montenegro, Norway, Panama, Paraguay tne Netherlands Peru, 
Persia, Portug_al, Roumania, Russia, Salvador, Servia, Siam, Sweden, 
Switzerland, Turkey, Uru_guayhand Venezuela, the original of which 
Convention, being in the Frenc language is word for word as follows: 

(Translatlon,] 

L I. 

CONVENTION CONVENTION 

POUR LE REGLEMENT PACIFIQUE FO~ THE PACIFIC SETTLEMENT OF 
DES CONFLITS INTERNATIONAUX. INTERNATIONAL DISPUTES. 

SA MAJESTll:' L'EMPEREUR 
D'ALLEMAGNE, ROI DE 
PRUSSE; LE PRll:SIDENT 
DES ll:TATS-UNIS D'AMERI
QUE; LE PR!i:SIDENT DE LA 
Rll:PUBLIQUE ARGENTINE; 
SA MAJESTE L'EMPEREUR 
D' AUTRICHE, ROI DE BO
H:EME, ETC., ET ROI APOSTO
LIQUE DE HONGRIE; SA MA
JESTll: LE ROI DES BELGES; 
LE PRESIDENT DE LA RE'. 
PUBLIQUE DE BOLIVIE; 
LE PRll:SIDENT DE LA RE
PUBLIQUE DES ETATS-UNIS 
DU BRESIL; SON ALTESSE 
ROYALE LE PRINCE DE 
BlJLGARIE; LE PRESIDENT 
DE LA Rli:PUBLIQUE DE 
CHILI; SA MAJESTE L'EM
PEREUR DE CHINE; LE 
PRll:SIDENT DE LA Rli:PU
BLIQUE DE COLOMBIE; LE 

His Majesty the German Em
peror, King of Prussia; the Presi
aent of the Unittld States of 
America; the President of the 
Argentine Republic; His Majesty 
the Emperor of Austria, Kina of 
Bohemia, &c., and Apostolic iring 
of Hungary;.,_ Ilis Majesty the 
King of the .1:$0lgians; the Presi
derit of the Republic of Bolivia• 
the President of the Republic of 
the United States of Brazil; His 
Royal Highness the Prince of 
Bulgaria; the President of the 
Republic of Chile; His Majesty 
the Em J>eror of China · the Presi
dent of the ReJ>ublic of Colombia; 
the Provisional Governor of the 
Republic of Cuba; His Majesty 
the King of Denmark; the Presi
dent of the Dominican Republic .i 
the President of the Republic or 
Ecuador; His Majesty the King 

Contracting Powers. 
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GOUVERNEUR PROVISOIRE 
DE LA REPUBLIQUE DE 
CUBA; SA MAJESTI1: LE ROI 
DE DANEMARK; LE PRESI
DENT DE LA REPUBLIQL'E 
DOMINICAINE; LE PRESI
DENT DE LA REPUBLIQUE 
DE L'EQ.UATEUR; SA MA
JESTE Lli} ROI D'ESPAGNE; 
LE PRESIDENT DE LA RE
PUBLIQUE FRANCAISE; SA 
MAJESTE LE ROI DU RO
YAUME-UNI DE GRANDE 
BRETAGNE ET D'IRLANDE 
ET DES TERRITOiltES BRI
TANNIQUES AU DELA DES 
MERS, ]:MPEREUR DES IN
DES; SA MAJESTE LE ROI 
DES HELLENES· LE PRE
SIDENT DE LA REPUBLIQUE 
DE GUATEMALA; LE PRE
SIDENT DE LA REPUBLIQUE 
D'HAITI; SA MAJESTE LE 
ROI D'ITALIE; SA MAJESTE 
L'EMPEREUR DU JAPO~ 
SON ALTESSE ROY ALE L.r; 
GRAND-DUO DE LUXEM
BOUR(1_ DUC DE NASSAU; 
LE PR.r;t,;IDENT DES ETATS
UNIS MEXICAINS; SON AL
TESSE ROYALE LE PRINCE 
DE MONTENEGRO· SA MA
JESTlll LE ROI DE NORVil:GE; 
LE PRlllsIDENT DE LA Rm: 
PUBLIQUE DE PANAMA· LE 
PRlllSIDENT DE LA REPU
BLIQUE DU PARAGUAY; SA 
MAJESTE LA REINE DES 
PAYS-BAS; LE PRESIDENT 
DE LA REPUBLIQUE DU PE
ROU; SA MAJESTE IMPE
RIALE LE SCHAHDE PERSE; 
SA :MAJESTE LE ROI DE POR
TUGAL ET DES ALGARVES, 
ETC.; SA MAJESTll: LE ROI 
DE ROUMANIE; SA MAJEST11: 
L'EMPEREUR DE TOUTES 
LES RUSSIES; LE PR11:SI
DENT DE LA Rli:PUBLIQUE 
DU SALVADOR; SAMAJEST11: 
LE ROI DE SERBIE· SA MA
JESTll: LE ROI DE SIAM; SA 
MAJESTlll LE ROI DE SUIJ:DE; 
LE CONSEIL F11:D€RAL 
SUISSE; SA MAJESTll: L'EM
PEREUR DES OTTOMANS; 
LE PR:€SIDENT DE LA Rm: 
PUBLIQUE ORIENTALE DE 

. L'URUGUAY; LE PRli:SI-
DENT DES ETATS-UNIS DE 
VEN€ZU:€LA: 

of Spain· the President of the 
French Republic; His Majesty 
the King of the United Kingdom 
of Great Britain and Ireland and 
of the British Dominions beyond 
the Seas, Emperor of India; His 
Majesty the King of the Hellenes i 
the President of the Republic or 
Guatemala; the President of the 
Republic of Haiti; His Majesty 
the King of Italy; His MaJesty 
the Emperor of Japan; His Roy,iJ 
!fighness the Grand Duke of 
Luxemburg Duke of Nassau; the 
President of the United States of 
Mexico; His Royal Highness the 
Prince of Montenegro; His Maj
esty the King of Norway; tlie 
President of the Republic of 
Panama; the President of the 
Republic of Paraguay; Her Maj
esty the Queen of the Nether
lands; the President of the Re
public of Peru; His Imperial 
Majesty the Shan of Persia; His 
Maiesty the King of Portugal 
and of the Algarves, &c. ; His 
Majesty the King of Roumania; 
His Majesty the Emperor of All 
the Russias j the Pres1dent of the 
Republic or Salvado1;:; His M~
esty the King of ;:;ervia; His 
Majesty the King of Siam; His 
MaJesty the King of Sweden; the 
Swiss Federal Council; His Maj
esty the Emperor of the Otto
mans; the President of the Ori
ental Republic of Uruguay; the 
President of the United States of 
Venezuela: 
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Animes de la ferme volonte de 
concourir au maintien de la paix 
generale; 

Animated by the sincere desire Pu,pose of 0011ven
to work for the maintenance of tlon. 

Resolus a favoriser de tous 
leurs efforts le reglement o.miable 
des conflits internationaux; 

Reconnaissant la solidarite qui 
unit Jes membres de la societe des 
nations civilis~es; 

Vou:ant et~ndre !'empire du 
droit et fortifier le sentiment de la 
justice internationale; 

Convaincus que l'institution 
permanente d'une juridiction ar
bitrale accessible a tous, au sein 
des Puissances independantes, 
peut contribtier efficacement a ce 
resultat; 

Considerant Jes avantages 
d'une organisation generale et· 
reguliere de la procedure arbitrale; 

Estimant avec l' Auguste Ini
tiateur de la Conference interna
tionale de la Paix qu'il importe 
de consacrer de.ns un accord in
ternational Jes principes d' equitli 
et de droit sur lesquels reposent 
la securite des Etats et le bien-
~tre des peuples; . . 

general peace; 
Resolved to promote bJ all the 

efforts in their J?OWer the friendly 
settlement of mternational dis
putes; 

Recognizing the solidarity unit
ing the members of the society of 
civilized nations; 

Desirous of extending the em
pire of law and of strengthening 
the appreciation of international 
justice; 

Convinced that the permanent 
institution of a Tribunal of Arbi
tration accessible to all, in the 
midst of independent Powers, will 
contribute effectively to this re
sult· 

Ii'aving re1;ard to the advan
tages attending the general and 
regular organization of the proce
dure of arbitration; 

Sharing the opinion of the au
gust initiator of the International 
Peace Conference that it is expe0 

dien t to record in an In terna
tional Agreement the principles of 
equity and right on which are 
based the security of States and 
the welfe.re of peoples; 

Being desirous, with this object, 
of insuring the better workiril! in 
practice of Commissions of 'ln-
9.uiry and Tribunals of Arbitra
tion, and of facilitating recourse 
to arbitration in cases which allow 
of a summary procedure; 

Desireux, iians ce but, de mieux 
assurer le fontionnement pratique 
des Commissions d'enquAte et des 
tribunaux d'arbitrage et de facili
ter le recours a la justice arbitrale 
lorsqu'il s'agit de litiges de nature 
a comporter une procedure som
maire; 

Ont juge necessaire de reviser Have deemed it necessruy to 
sur certains points et de com- revise in certain particulars and 
JJ.leter 1' ceuvre de la Premi~re to complete the work of the First 
Conference de la Paix pour le · Peace Conference for the pacific 
reglement pacifique des conflits settlement of international dis-
internationaux; putes; 

Lee Hautes Parties contrac- · The High Contracting Parties 
tantes ont resolu de conclure ime have resolved to conclude a new 
nouvelle Convention a cet effet et Convention for this purpose, and 
ont nomme pour Leurs Plenipo- have appointed the fo!Iowing as 
tentiaires, savoir: their Plenipotentiaries: 

[Here follow the names of Pleni
SA MAJESTE L'EMPEREUR o' AL- potentiaries,l 

LEMAGNE, ROI DE PRUSSE: 

Son Excellence le baron Mar
schall de Bieberstein, Son minis
tre d'etat, Son ambassadeur ex
traordinaire et plenipotentiaire a 
Constantinople; 

Vol. S2, p, 1'1'19. 

Plenipotentlartea. 
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Plenipotentia.riea

Cout:lnued. M. le dr. Johannes Kriege, Son 
envoye en mission extraorilinaire 
a la presente Conference, Son con
seiller intime de legation et.juris
consulte au ministere Imperial 
des affaires etrangeres, membre 
de la cour permanente d'arbi
trage. 

LE PRESIDENT DES ETATS·UNIS 
D' AMERIQUE: 

Son Excellence M. Joseph H. 
Choate, ambassadeur extraordi
na.ire; 

Son Excellence M .. Horace Por
ter, ambassadeur extraordinaire; 

Son Excellence M. Uriah M. 
Rose, ambassadeur extraordi
naire; 

Son Excellence M. David Jayne 
Hill1 envoye extraordinaire et 
mirustre plenipotentiaire de la 
Rel'ublique a La Haye; 

M. Charles S. Sperry, contre
amiral ministre plenipotentiaire; 

M. George B. Davis, general de 
brigade, chef de la justice mili
taire de l'armee federale, ministre 
pleni)lC>_tentiaire · 

M .. William I. Buchanan, minis
tre plenipotentiaire; 

LE PRESIDENT DE LA REPUBLIQUE 
ARGENTINE: 

Son Excellence M. Roque Saenz 
Peffa, ancien ministre des afl'aires 
etrangeres, envoye extraordinaire 
et ministre plempotentiaire de la 
Republique a Rome, membre de 
la- cour _permanente d'arbitrage; 

Son Excellence M. Luis M. 
Drago, ancien ministre des afl'aires 
etrangilres et des cultes de la R&
publique, depute national, mem
bre de la cour permanente d'arbi
trage· 

So~ Excellence M. Carlos Rod
riguez Larreta, ancien ministre 
des afl'aires etrangeres et des cultes 
de la Republique, membre de la 
cour permanante d' arbitrage. 

SA MAJ.ESTE L'EMPEREUX D'AU
TRICBE, ROI DE BOH:ft:ME, ETC., 
ET ROI APOSTOLIQUE DE HON· 
GRIE: 

Son Excellence M. Gaetan M&
rey de Kapos-M&e, Son conseil-
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!er intime, Son ambassadeur ex
traordinaire et plenipotentiaire; 

Son Excellence M. le baron 
Charles de Macchio, Son envoye 
extraordinaire et ministre pleni
potentiaire a Athenes. 

SA JIIAJESTE LE ROI DES BELG ES: 

Son Excellence M. Beernaert, 
Son ministre d'etat, membre de la 
chambre des representants, mem
bre de l'Institut de France et des 
Academies Royales de Belgique et 
de Roumanie, membre d'honneur 
de l'institut de droit interno,.. 
tional, membre de la cour per
manente d' arbitrage; 

Son Excellence M. J. Van den 
Heuvel, Son ministre d'etat, an
cien ministre de la justice; 

Son Excellence M. le baron 
Guillaume, Son envoye extraor
dinaire et ministre plenipoten
tiaire a La Haye, membre de 
I' academia Royale de Roumanie. 

LE PRESIDENT DE LA REPlIBLIQUE 
DE BOLIVIE: 

Son Excellence M. Claudio Pi
nilla, ministre des affaires etran
geres de la Republique, membre 
de la cour permanente d'arbi
tr~ge; 

Son Excellence M. Fernando E. 
Guachalla, ministre plenipoten
tiaire a Londres. 

LE PRESIDENT DE LA REPUBLIQUE 
. DES ETATS-UNIS DU BRESIL: 

Son Excellence M. Ruy Bar
bosa, ambassadeur extraordi
naire et pMnipotentiaire, mem
bre de la com permanente d'ar
bitrage; 

Son Excellence M. Eduardo F. 
S. dos Santos LisbOa, envoye ex
traordinaire et ministre plenipo
tentiaire a La Haye. 

SON ALTESSE ROYALE LE PRINOE 
DE BULGARIE: 

M. Vrban Vinaroff, general
major de l'etat-major, Son gene
ral 'a la suite; 

M. Ivan Karandjouloff pro
cureur-general de la cour de cas
sation. 
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c.:fi~;rer,ntiaries-- LE PRESIDENT DE LA REPUBLIQUE 
DE CHILI! 

Son Excellence M. DJmingo 
Gana, envoye extraordinaire et 
min.istre plenipotentiaire de la 
Repu blique a Landres; 

Son Excellence M. Augusto 
Matte, envoye extraordinaire et 
ministre plenipotentiaire de la 
Republique a Berlin. 

Son Excellence. M. Carlos Con
cha1 ancien ministre de la guerre, 
anc1en president de la cliambre 
des depuMs, ancien envoye ex
traordinaire et ministre plenipo
tentiaire a Buenos .A.ires. 

SA :MAJESTE L1EMPEREUR DE 
CHINE: 

Son Excellence M. Lou-Tseng
Tsiang, Son ambassadeur extra
ordinaire; Son Excellence M. 
Tsien-Sun, Son envoye extraor
dinaire et ministre plenipoten
tiaire ii. La Haye . . 
LE PRESIDENT DE LA l!EPUBLIQUE 

DE OOLOMBIE: 

M. Jorge Holguin, general; 
M. Santiago Perez Triana· 
Son Excellence M. Marcelia.no 

Vargas, general, envoye extra
ordinaire et min.istre plenipoten
tiaire de la Republique a Paris. 

LE GOUVERNEUR PROVISOIRE DE 
LA BEPUBLIQUE DE OUBA: 

M. Antonio Sanchez de Busta
mante, _professeur de droit inte,;-
national a l'universite de la Ha.
vane, senateur de la Republique; 

Son Excellence M. Gonzalo de 
Quesada y Ar6ste{!ui, envoye ex
traordinaire et mmistre plen.ipo
tentiaire de la Republique a 
Washington; • 

M. Manuel Sanguily, ancien 
directeur de l'institut d'enseigne
menb secondaire de la Havane, 
senateur de la Republique. 

SA MAJEBTE LE BOI DE DANEMARK! 

Son Excellence M. Constantin 
Brun, Son chambellan, Son en
voye extraordinaire et rninistre 
p!enipotentiaire ii. Waahington; 

( 
OcT. 18, 1907. 
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M. Christian Frederik Scheller, 
contre-amireJ; 

M. Axel Vedel, Son chambellan, 
chef de section au ministi\re 
Royal des afl'aires etrangi\res. 

LE PRfaIDENT DE LA REPUBLIQUE 
DOMINICAINE: 

M. Francisco Henriquez y_ Car
vajal, ancien secretaire d'etat 
au ministere des afl'aires etran
geres de la Republique, membre 
de la cour permanente d'arbi-
tr~ge; . 

M. Apolinar Tejera recteur de 
l'institut professionnel de la R~. 
publique, membre de la cour 
permanente d'arbitrage. 

LE PRESIDENT DE LA REl'UBLIQUE 
DE L'EQUATEUR 

Son Excellence M. Victor Ren
d6n1 envoye extraordinaire et 
m.imstre pleni_J)otentiaire de la 
Republique e. Paris et a. Madrid; 

NI. Enrique Dorn y de Alsda, 
charge o.' afl'aires. 

SA MAJESTE LE ROI D1ESPAGNE: 

Son Excellence M. W. R. de 
Villa-Urrutia, senateur, ancien 
ministre des affaires etraI:geres, 
son ambflSS8deur extraordmaire 
et plenipotentiaire ii Londres; 

Son Excellence M. Jose ae la 
Rica y_ Calvo, Son envoye extra
ordinaire et ministre plenipoten
tiaire a La Haye; 

M. Gabriel Maura y Gamazo, 
comte de Mortera, depute aux 
Cortes. . 

LE PRESIDENT DE LA REl'UBLIQllE 
FRANQAISE: 

Son Excellence M. Leon Bour
geois, ambassadeur extraordinaire 
de la Republique, senateur, an
cien president du conseil des mi
nistres, ancien ministre des afl'aires 
etrangeres, membre de la cour 
permanente d' arbitrage; 

M. le baron d'Estonrnelles de 
Constant, senateur, ministre ple
nipotentiaire de premiere classe, 
membre de la cour permanente 
d'arbitrage; 

Plenipotentfaries
ContiDued. 
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Plenipotentiaries- M. Louis Renault l'rofesseur a 
Continued. la faculte de droit A l'universite 

de Paris, ministre plenipoten
tiaire honorair,,,Jurisconsulte du 
ministere des attaires 6trangeres, 
membre de l'Institut de France, 
membre de la cour permanente 
d'arbitrage; · 

Son Excellence M. Marcellin 
Pellet, envoye extraordinaire et 
ministre plenipotentiaire de la 
Republique Fran<laise a La Haye. 

SA MAJESTE LE ROI DU R0YAUMEs 
UNI DE G;RANDE BRETAGNE ET 
D'Ill.LANDE ET DES TERRITOIRES 
BRITANNIQUES AU DELA DES 
MERS, EMPEREtm DES 

I 
INDES: 

Son Excellence the Right Hon
ourable Sir Edward Fry, G. C. B., 
membre du conseil !'rive, son am
bassadeur extraordinaire, mem
bre de la cour permanente d'ar
bitrage; 

Son Excellence the Right Hon
ourable Sir Ernest Mason Sato~1 G. C. M. G., membre du conseil 
prive, membre de la cour perma
nente d'arhltrage; 

Son Excellence the Right Hon
ourable Donrud James Mackay 
Baron Reay, G. C. S.1.2 G. C. I.E., 
membre du conseil pnve, ancien 
president de l'institut de droit 
mternational; 

Son Excellence Sir Henry How
ard, K. C. M. G., C. B., Son envoye 
extraordinaire et ministre pleni
potentiaire a La Haye. 

SA MAJESri LE ROI DES. HEL
LENES: 

Son Excellence M. Cleon Rizo 
Range.be, Son envoye extraordi
naire et ministre plenipotentiaire 
a Berlin; 

M. Georges Streit, professeur de 
droit international a l'universite 
d' Athenes, membre de la cour 
permanente d'arbitrage. 

LE PRESIDENT DE LA REPUBLIQUE 
DE GUATElfALA: 

M. J osil Tible Machado, charge 
d'affaires de la Republique a La 
Have et a Landres, membre de la 
cour permanente d'arbitrage; 

M. Enrique G6mez Carillo, 
charge d'affaires de la Repu
bliq ue a Berlin. 

( 
OCT, 18, 190,. 
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LE PRESIDENT DE LA REPUBLIQUE 
D'HAiTI: 

Son Excellence M. Jean Joseph 
Dalbemar, envoy!\ extraordina1re 
et ministre plerupotentiaire de la 
Republique a Paris; 

Son Excellence M. J. N. Leger, 
envo,re extraordinaire et ministre 
plempotentiaire de la Republique 
a W asl.!ington; 

M. Pierre Hudicourt, ancien 
professeur de <!roit international 
public, avocat au barreau de Port 
au Prince. 

SA MAJESTE LE ROI D'ITALIE: 

Son Excellence le Comte Joseph 
Tornielli Brusati Di Verga.no, Se
nateur du Royaume, ambassadeur 
de Sa Maj este le Roi a Paris, mem
bre de la cour permanente d'arbi
trage, president de la delegation 
Italienne. 

Son Excellence M. le comman
deur Guido Pompilj, depute au 
parlement, sous-secrete.ire d'etat 
au ministere Royal des affaires 
etrangeres; 

M. le commandeur Guido Fusi
nato, conseiller d'etat, depuM au 
parlement, ancien ministre de 
)'instruction. 

SA MAJESTE L'EMPEREUII DU 
JAPON: 

Son Excellence M. Keiroku 
Tsudzuki, Son ambassadeur ex
traordinalre et pMni{'otentiaire; 

Son Excellence M. Aimaro Sato, 
Son envoye extraordinaire et min
istre plenipotentiaire a La Haye. 

SON ALTESSE ROYALE LE GRAND 
DUO DE LlJXEMBOU!tG, DUO DE 
NASSAU: 

Son Excellence M. Eyschen, 
Son ministre d'etat, J>rooident 
du Gouvernement Grand Ducal; 

M. le comte de Villers, charge 
d'affaires du Grand-DucM a 
Berlin. 
LE PRESIDENT DES ETATS-lJNIS 

MEXICAINS: 

Son Excellence M. Gonzalo A. 
Esteva, envoyt'i extraordinaire et 
ministre plt'inipotentiaire de la 
Republique a Rome; 

PJeoipotentiartes
Conthlued. 
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Pleni-tlartes- Son Excellence M. Sebastian B. 
eon11nuea. d Mi , din . t e er, envoy., extraor a,re e 

ministre plenipotentiaire de la 
Re_pub!ique a Paris; . 

Son Excellence M. Francisco 
L. de la Barra, envoys extraordi
naire et ministre plenipotentiaire 
de la Republique a Bruxelles et a 
La Haye. 

SON ALTESSE ROYALE LE PRIN0E 
DE MONTE.NEGRO: 

Son Excellence M. Ne!idow, 
conseiller privs Imp_erial actuel, 
a.mbassadeur de Sa MajesM l'Em
per~ur de Toutes Jes Russies a 
Pans; 

Son Excellence M. de Me.rtens, 
conseiller prive Imperial, membre 
permanent du conseil du ministere 
Imperial des afl'aires etrangeres 
de Russia; 

Son Excellence M. Tcharykow, 
conseiller d'.itat Imperial actual, 
envoys extraordinau-e et minis
tre plenipotentiaire de Sa MajesM 
J'Emp!lreur de Toutes Jes Russies 
a.La Haye. 

SA MAJESTE LE ROI DE NORVEGE: 

Son Excellence M. Francis Ha,. 
gerup, ancien president du con
iieil, ancien professeur de droit, 
Son envoy:e extraordinaire et 
ministre plenipotentia.ire a La: 
Haye et a Copenhague, membre 
de la cour permanent& d'arbitrage. 

LE PRESIDENT DE LA REPUBLIQUE 
DE PANAMA: 

M. Belisario Porras. 

LE PRESIDENT DE LA Ri.PUBLIQOE 
DU PARAGUAY: 

Son Excellence M. Eusebio 
Machain, envoye extrao,dina.ire 

· 1,t ministre plenipotentia.ire de la 
Reim blique a Paris; 

M. le comte G. Du Monceau de 
Bergendal, consul de la Repu
blique a Bruxelles, 

SA MAJESTE LA REINE DES PAY$
BAS: 

M. W. H. de Beaufort, Son an
cien ministre des afl'a.ires etran
geres, membre de la seconde 
chambre des etats-g&.eraux; 
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Son Excellence M. T. M. C. 
Asser, Son ministre d'etat, mem
bre du conseil d'etat, membre de 
la cour permanente d'arbitrage; 

Son Excellence le j onkheer 
J. C. C. den Beer Poortugael, 
lieutenant-general en retraite, an
cien ministre de la guerre, mem
bre du conseil d'etat· 

Son . Excellence le jonkheer 
J. A. lUlell, Son aide de camp en 
service extraordinaire, -vice-ami
ral en retraite, ancien ministre de 
la marine; 

M. J. A. Loeff,. Son ancien mi
nistre de la justice, membre de la 
seconde chambre des etats gene
raux. 

LE PRESIDEl<T DE LA REPUBLIQUE 
DU PEROU: 

Son Excellence M. Carlos G. 
Candamo, envoye extraurdinaire 
et fuinietre plenipotentiaire de la 
Republique ii. Paris et ii. Londres, 
membre de la cour permanente 
d'arbitrage. 

SA 111'.AJESTE IMPERIALE LE SCHAH 
DE PERSE: 

Son Excellence Samad '.Khan 
Momtazos Saltaneh, Son envoye 
extraordinaire et ministre p16ni
potentiaire ii. i'aris1 membre de la 
cour permanente a'arbitrage; 

Son Excellence Mirza Ahmed 
Khan Sadigh Ul Mulk, Son en
voye extraordinaire et ministre 
plenipotentiaire a La Haye. 

SA 111'.AJESTE LE ROI DE PORTUGAL 
ET DES ALGARVES, RTC.: 

Son Excellence M. le marquis 
de Soveral, Son conseiller d'etat, 
pair du Royaume, ancien min!s
tre des affaires etrangeres, Son 
envoye extraordinaire et ministre 
plempotentiaire a Landres, Son 
ambassadeur extraordinaire et 
plenipotentiaire; 

Son Excellence M. le comte de 
Selir, Son envoye extraordinaire 
et ministre plenipotentiaire a La 
Haye; 

Son Excellence M. Alberto 
d'ORveira, Son envoye extraor
dinaire et ministre plenipoten
tiaire a Berne. 

88741 °-YOL 86, PT 2-11-49 

Plenfpotentta.ries
lJont!ntied. 
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Ple_nfpoteDtlarie- SA MAJEST:fil LE ROI DE ROUMANIE" ConUnued. • 

Son Excellence M. Alexandre 
Beldiman, Son envoye extraor
dinaire et ministre plenipoten
tentiaire a Berlin; 

Son Excellence M. Edgar Ma
vrocordato, Son envoye · extraor
dinaire et ministre plenipoten
tiaire a Ia Haye. 

SA MAJESTE L1EMPEREUR DE 
TOUTES LES RUSSIES: 

Son Excellence M. N elidow, 
Son conseiller prive actual, Son 
ambassadeur ii Paris; 

Son Excellence M. de Martens, 
Son conseiller priv6, membre per
manent du conseil du minist~re 
Imperial des affaires etrangeres, 
membre de la cour permanente 
d'arbitrage; 

Son Excellence M. Tcha.cykow, 
Sen oonseiller d'etat actual, Son 
chambellan, Son envoye extra
ordhm.ire et ministre plenipoten
~iaire a La Haye. 

Llll l'BESIDENT DE LA REPUBLIQUE 
DU SALVADOR: 

M. Pedro I. Matheu, charge 
d' affaires de la Repu blique a 
Paris, membre de la cour perma.
nente d' arbitrage; 
. M. Santia,go Perez Triana, 
charge d'affaires de la Republi
que s Londres. 

SA MAJESTE LE ROI DE SERBIE: 

Son Excellence M. Sava 
Grouitch, general, pr&ident du 
conseil d' 6tat • 

Son Excellence M. Milovan 
Milovanovitch, Son env<iye extra
ordinaire et ministre plenipoten
tiaire a Rome, membre de la cour 
permanente d'arbitrage; 

Son Excellence M. Michel Mi
litchevitch, Son envoye extraor
dinaire ·et ministre plenipoten
tiaire s Londres et ii La Haye. 

SA :M'AJESTE LE ROI DE SIAM: 

Mom Chatidej Udom, major
general; 

OoT. 18, 1907. 
( 
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, M. 0. Corragioni d'Orelli, Son 
conseiller de legation; 

Luang Bhuvanarth N ariiba.l, 
capitaine. 

SA MAJEST:ill LE ROI DE SUEDE, 
DES GOTHS ET DES VENDES: 

Son Excellence M. Knut Hjal
mar Leonard Hammarskjold, Son 
ancien ministre de lo, justice, Son 
envo_ye extre.ordinaire et ministre 
plempotentiaire a Copenhe.gue, 
membre de la cour permanente 
d'arbitrage; 

M. Johannes Hellner, Son an
cien ministre sans portefeuille, 
ancien membre de fa cour su
pr~me de Suede, membre de la 
cour permanente d' arbitrage. 

LE OONSEIL FEDERAL SUISSE: 

Son Excellence M. Gaston Car
lin, envoye extraordinaire et mi
nistre plenipotentiaire de la Con
fedliration suisse ii. Landres et ii. 
La Haye; 

M. Eugene Bore11 colonel d' iitat. 
major-general, proresseur a l'uni
versite de Geneva; 

M. Max Huber, professeur de 
droit a l'universite de Zurich. 

BA MAJESTE L'EMPEREUR DES 
OTrOMANS: 

Son Excellence Turkhan Pe.cha, 
Son ambassadeur extraordinaire, 
ministre de l'evkaf; 

Son Excellence Rec hid Bey, 
Son ambassadeur a Rome; 

Son Excellence Me hemmed 
Pacha, vice-amiral. 

LE PRESIDENT DE LA REPtraLIQUE 
ORIENTALE DE L'URUGUAY: 

Son Excellence M. Jose Batlle 
y Ordoiiez, ancien president de la 
Republique, membre de la cour 
permanente d'arbitrage. 

Son Excellence M. Juan P. Cas
tro, ancien president du senat, 
envoye extraordinaire et ministre 
plenipotentiairc de la Republique 
a P11ris, membre cle lo. cour per
manente <l'arbitrage. 

l'lenipote:Dtfa.1'ies
Contiulled. 

c 
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LE PRESIDENT DES ETATS UNIS DE 
VENEZUELA: 

M. Jose Gil Fortoul, charge 
d'affaires de la Republique ~ Ber
lin. 

Lesquels, apres avoir depose 
leurs pleins pouvoirs, trouv8s en 
bonne et due forme, sont con
venus de ce qui suit: 

Maintenance of TITRE I. Du :MA.INTIEN DE LA 
geoenil peace. PAIX GENERALE. 

ARTICLE PRE!IIIER. 

Peacefuleettlement En.vu.e de pr6venir auta.nt que of differences. . 
possible le recours ii la force dans 
Jes rapports entre Jes Etats, Jes 
Puissances contractantes con
viennent d'employer tous leurs 
efforts pour assurer le reglement 
pacifique des differends rnterna-
tionaux. 

Who, after having deposited 
their full powers, found in good 
and due form, have agreed upon 
th<i following:-

PART I.-TBE MAINTENANOE OF 
GENERAL PEACE. 

.ARTIOLE 1. 

With a view to obviating as far 
as possible recourse to force in the 
relations between States, the Con
tracting Powers agree to use their 
best efforts to ensure the pacific 
settlement of international differ
ences. 

,.21',':lto~?'"' •nd Trrm: II. DES BONS OFFICES ET PART 11.-GooD OFFICES AND 
DE LA MEDIATION. MEDIATION, 

llecoune 
offices of 
Powers. 

ARTIOLE 2. 

'/',ie~ En cas de dissentiment grave 
ou de con.flit~ avant d'en appeler 
aux. arm.es, Jes Puissances con
traotwtes conviennent d'avoir 
recours, en tant que Jes circon
stances le permettront, aux hons 

· offices ou ii la mediation d 'une ou 
de plusieurs Puissances amies. 

A&TICLE 3. 

o-ofmedlatlon, Independamment de ce re
cow-s, les Puissances contrac-
tantes jugent utile et desirable 
qu'une ou plusieurs Puissances 
litrangeres au con.flit offrent de 
leur _proper initiative, en.tant que 
les mrconstances s'y prlltent, leurs 
bons offices ou leur mediation aux 
Etats en conflit. 

Durlnghoatmu... Le droit d'offrir Jes bons offices 
ou la mediation appartient aux 
Puissances etrangeres au conflit, 
mAme pendant le cours des hos
tilites. 

ncf0 t an unfriendly L'exercice de ce droit ne peut 
jamais ~tre considere par l'une ou 
I'e.utre des Pu.rt.ies en htige comme 
un acte peu amical. 

A&TIOLE 2. 

In case of serious disagreement 
or dispute, before an appeal to 
arms, the Contracting Powers 
ap-ee to have reCourse, as far as 
circumstances allow, to the good 
offices or mediation of one or 
more friendly Powers. 

ARTIOLE 3. 

Independently of this recourse, 
the Contracting Powers deem it 
expedient and desirable that one 
or more Powers, strang_ers to the 
dispute, should, on their own in
itiative and as fe.r · as circum
stances may allow! offer their 
good offices or mediation to the 
States at variance, 

Powers strangers to the dispute 
have the right to offer good otfiQeS 
or mediation even during the 
course of hostilities. 

The exercise of this right con 
never be regarded by either of the 
parties in dispute as an unfriendly 
act. 
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ARTICLE 4. 

Le rO!e du m6diateur eonsiste a 
eoneilier Jes pretentious opposees 
et a apaiser Jes ressentiments 1ui 
peuvent s'etre produits entre es 
Etats en conf!it. 

ARTICLE 5. 

Les fonetions du mediateur ces
sent du moment oil. ii est eonstate, 
soit par l'une des Parties en 
litige, soit par le mediateur lui
meme, que -les moyens de conci
liation proposes par Jui ne sont 
pas aeceptes. 

ARTICLE 6. 

Les hons offices et la mediation, 
soit sur le recours des Parties en 
conflit, soit sur !'initiative des 
Puissances etrangeres au conflit, 
ont exclusivement le caractere de 
conseil et n'ont jamais force ob
ligatoire. 

ARTICLE 7. 

L'acceptation de la mediation 
ne peut avoir pour effet, sauf con
vention eontraire, d'interrompre, 
de,retarder ou d'entraver la mobi
lisation et autres mesures prepa
ratoires a la guerre. 

Si elle intervient apres l'ouver
ture des hostilites, elle n'inter
rompt pas, sauf convention eon
traire, Jes operations militaires en 
cours. 

ARTICLE 8. 

Les Puissances eontractantes 
sont d'accord pour recommander 
!'application, dans Jes circonstan
ces qui le permettent d'une 
mediation speeiale sous la lorme 
suiva.nte. 

En cas de diff erend grave com
promettant la paix, Jes Etats en 
conflit choisissent respectivement 
une Puissance !,, laquelle ils con
fient la mission d'entrer en rapport 
direct avec la Puissu.nce c.hoisie 
d'autre part, a l'effet <le prcvenir 
la rupture des relations pacifiques. 

ARTICLE 4. 

The part of the medi~tor con- Scopt> of mediator, 

sists in reconciling the opposing 
claims and appeasing the feelings 
of resentment which may have 
arisen between the States at va-
riance. 

ARTICLE 5. 

The functions of the mediator tt!~30g! media.tol"a 
are at an end when once it is de-
clared, either by one of the parties 
to the dispute or by the mediator 
himself, that the means of recon-
ciliation proposed by him are not 
accepted. 

ARTICLE 6. 

Good offices and mediation un- Not bmdfng. 

dertaken either at the request of 
the J?arlies in dispute or on the in-
itiative of Powers strangers to the 
dispute have exclusively the char-
acter of advice, and never hava 
binding force. 

ARTICLE 7. 

The acceptance of mediation 1n~:'.:r-' not 
cannot, unless there be an agree- · 
men• to the contrary, have the ef-
fect of interruJ>ting, delaying, or 
hindering mooilization or other 
measures of preparation for war. 

If it takes place after the com
mencement of hostilities, the mili
tary operations in progress are 
not interrupted in tlie absence of 
an agreement to the contrary. 

AllTIOLE 8. 

The Contracting Powers are Bpeola.hnedfatlou. 

agreed in recommending the RJ>· 
plication, when circumstance~ al-
low, of special mediation in the 
following form:-

In case of a serious difference Ch-ngmedl&

endangering peace, the St .. tes at 
variance choose respectively a 
Power, to which they intrust the 
mission of entering into direct 
con1munication with the Power 
chosen on the other side, with the 
object of preventing the rupture 
of pacific relations. 
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Direct ccmmunlc•- Pendant la duree de ce mandat 
tion Lo cease between , . 
State11111 dispute, dont le terme, sauf stipulatmn 

eontraire, ne peut exeeder trente 
jours, les Etats en litige cessent 
tout rapport direct au sujet ciu 
eonflit, lequel est considere comme 
defere exclusivement aux Puis
sances mediatrices. Celles-ei doi
vent appliquer tous leurs efforts 
ii. regler le differend. 

Efforts to ,estore En cas de rupture effective des 
peace. relations pacifiques, ces Puissan

ces demeurent chargees de la 
mission commune de profiter de 
toute occasion pour retablir la 
paix. 

For the period of this mandate, 
the term of which, unless other
wise stipulated, cannot exceed 
thirty days, the States in dispute 
cease from all direct communica
tion on the subject of the dispute, 
which is regarded as referred ex
clusively to the mediatin~ Pow
ers, which must use their best 
efforts to settle •it. 

In case of a definite rupture of 
pacific relations, these Powers are 
charged with the joir.t task of tak
ing advantage of any opportunity 
to restore peace. 

Ictematlonal com- TITRE III. DES COMMISSIONS PART 111.-INTERNATIONALCOM-
mfsslonsof fnquicy. INTERNATIONALES D 1ENQlJETE. MISSIONS OF INQUIRY. 

ARTICLE 9. 

Investigations of Dans les litiges d'ordre inter-
differencesof opinion • I , · , l'h as to fact& nationa :µ engageant n1 on-

neur ni des inter6ts essentials et 
proyenant d'une divergence d'ap-

r.reciation sur des points de fa1t, 
es Puissances contractantes jug

ent utile et desirable que Jes 
Parties qui n'auraient pu se met
tred'accord par Jes voies diploma
tiques instituent, en ta.tit que Jes 
circonstances le permettront, une 
Commission internationale d'en-
9.uilte chargee de faciliter 111 solu
tion de ces litiges en eclaircissant, 
par un examen impartial et con
sciencieux, Jes questions de fait. 

ARTICLE 10. 

Speclal agreements. Les Commissions internatio
nales d'enquAte sont constituees iar convention speciale entre !es 

Extent or ccmmlB- artLaies en litit![e, d' •t , 
slon•11 jurlsdlctioo. conven 10n enquc e pre-

cise Jes faits a examiner; elle 
deterinine le mode et le delai de 
formation de la Commission et 
1'6tendue des pouvoirs des Com
missaires. 

Meetings, ete. Elle determine egalement, s'il y 
a lieu, le siege de la Commission et 
la faculte de se deplacer, la 
langue dont la Commission fera 
usage et celles dont l'emeloi sera 
autorise devant elle, ains1 que la 
date ii. laquelle chaque Partie de
vra deposer son expose des faits, 
et generalement toutes !es con-

ARTIOLE 9. 

In disputes of an international 
nature involving neither honour 
nor vital interests, and arising 
from a difference of opinion on 
points of fact, the Contracting 
Powers deem it expedient and de
sirable that the parties who have 
not been able to come to an agree
ment by means of diplomacy, 
should, as far as circumstances 
allow, institute an International 
Commission of Inquiry, to facili
tate a solution of these disputes 
by elucidating the facts b:y means 
of an impartial and conscientious 
investigation. 

ARTICLE 10. 

International Commissions of 
Inquiry are constituted by seeci!'-1 
a~eement between the parties m 
d1Spute. 

The Inquiry Convention defines 
the facts to be examined; it deter
mines the mode and time in which 
the Commission is to be formed 
and the extent of the powers of 
the Commissioners. 

It also determines, if there is 
need, where the Commission is to 
sit, and whether it may remove to 
another place, the longuage the 
Commiss10n shall use and the lan
guages the use of which shall be 
authorized before it, as well as the 
date on which each pa.rty must 
deposit its statement of facts, and, 
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ditions dont !es Parties sont con
venues. 

Si lea Parties jugent necessaire 
de nommer des assesseurs, la con
vention d'enguHe determine le 
mode de leur designation et I' eten
due de leurs pouvoirs. 

ARTICLE 11. 

Si la convention d'enqu@te n'a 
pas designe le siege de la Com
mission, celle-ci siegera a La 
Haye. . 

Le siege une fois fixe ne pent 
@tre change par Ja Commission 
qu'avec l'assentiment des Parties. 

Si la convention d'enqu@te n'a 
pas _determine Jes langues a em
ployer,. i) en est decide par la 
Comm1Ss1on. 

ARTICLE 12. 

Sauf stipulation contraire, !es 
Commissions d'enqu@te sont for
mees de la maniere determinoo 
par Jes erticles 45 et 57 de la pre
sente ~onvention 

ARTIOLE 13. 

En cas de deces, de demission 
ou d'emp@chement, pour quelque 
cause que ce soit, de l'-un des Com
missaires, ou eventuellemeilt de 
l'un des assesseurs, ii est pourvu a 
son replacement selon le mode fixe 
pour sa nomination. 

ARTICLE 14. 

Les Parties ont le droit de nom
mer aupres de laCommissiond'en
qu@te des agents speciaux avec la 
mission de Les representer et de 
servir d'intermediaires entre Elles 
et la Commission. 

Elles sont, en outre, autorisees 
a charger des conseils ou a vocats 
nommes par elles, d'exposer et de 
soutenir Jeurs inter@ts devant la 
Commission. 

ARTICLE 15. 

generally speaking, all the condi
tions upon which the parties have 
agreed. 

If the parties consider it neces
sary to appoint Asses~ors the 
Convention of Inquiry shall deter-
mine the mode of their selection 
and the extent of their powers. 

ARTICLE 11. 

If the Inquiry Convention has ;:""'' of meeting, 
not determined where the Com- ' · 
mission is to sit, it "Will sit at The 
Hl,.gue. 

The place of meetingJ once fixed, 
cannot be altered by tne Commis
sion except with the assent of the 
parties. 

If the In<Juiry Convention has 
not determmed what languages 
are to be employed, the question 
shall be decided by the Commis
sion. 

ARTICLE 12. 

Unless an undertaking is made 
to the contrary, Commissions of 
Inquiry shall be formed in the 
manner determined by Articles 
45 and 5 7 of the present Con
vention. 

ARTICLE 13. 

Should one of the Commission
ers or one of the Assessors, should 
there be any, either die, or resign, 
or be unable for any reason what
ever to. discharge his functions, 
the same procedure is followed for 
filling the vacancy as was followed 
for appointing him. 

ARTICLE 14. 

The narties are entitled to ap
point special agents to attend tlie 
Commission of Inquiry, whose 
duty it is to represent them and to 
act as intermeiliaries between 
them and the Commission. 

They are further authorized to 
engage counsel or advocates, ap
pointed by themselves, to state 
their case and uphold their inter
ests before the Commission. 

ARTICLE 15. 

Fonnation. 

Pwt, pp, 2223, 2227. 

Filling vacancies. 

Special agents. 

Cow,sel. 

Le Bureau international de ]a The International Bureau of na't~n~'if!re~u~im,. 
Cour permanente d'arbitrage sert the Permanent Court of Arbitra-
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de greffe aux Commissions qui tion aets as registry for the Com
siegent a La Haye, et mettra ses missions which sit at The Hague, 
loeaux et son organisation a la and shall place its offiees and staff 
disposition des Puissance . con- at the disposal of the Contracting 
tractantes pour le fonctionne- Powers for the use of the Commis
ment de la Commission d'enqu8te. sion of Inquiry. 

ARTICLE 16. ARTICLE 16. 

Functions. 

Si la Commission siege ailleurs 
qu'a La Haye, elle nomme un 
Secretaire-General dont le bureau 
Jui sert de greffe. · 

Le greffe est charge, sous l'au
torite du President, de !'organisa
tion materielle des seanees de la 
Commission, de la redaction des 
proces-verbaux et, pendant le 
temps de l'enqu8te, de. la garde 
des archives qui seront ensuite 
versees au Bureau international 
de Le.Haye. 

ARTICLE 17. 

a.nemha1 ... 1 p,o. En vue de faciliter !'institution 
.... ,.. et le fonetionnement des Commis

sions d'enqu8te, Jes Puissances 
contractantes recommandent !es 
r~!des suivantes qui seront appli
eaoles a laproeedured'enqu8te en 
tant que !es Parties n'a.dopteront 

P'urlher de&all& 

pas d'autres regles. · 

ARTICLE 18. 

La Commission rilglera les de-
tails de la procedure non prevus 
dans la convention speciale d' en
qdte ou dans la presente Con
vention, et procedera a toutes !es 
f9rmalites gue eomporte l'admi
rustration des preuves. 

ARTICLE 19. 

L'enqu8te a· lieu contradictoi
rement. 

Aux dates erl!vues, eh~ue 
Partie commumque a la Com
mission et a l'autre Partie Jes 
exposes des faits, s'il y a lieu, et, 
dans tous !es cas, lea actes, pi~.ces 
et documents qu'Elle juge utiles ii. 
la decouverte de la verite, ainsi 
que la liste des temoins et des 
experts qu'elle desire faire en
tendre. 

If the Commission meets else
where than at The Hague, it ap
points a Secretary-General, whose 
office serves as registry. 

It is the function of the registry, 
under the control of the ~resi
dent, to make the necessary 
arrangements for the sittings of 
the Commission, the preparation 
of the Minutes, and, wnile the 
inquiry lasts, for the charge of 
the archives, which shall subse
quently be transferred to the In
ternational Bureau at The Hague. 

ARTICLE 17. 

In order to facilitate the con
stitution and working of Commis
sions of Inquiry, the Contracting 
Powers recommend the following 
rules, which shall be applicable 
to the inquiry procedure in so far 
as the parties do not adopt other 
rules. 

ARTICLE 18. 

The Commission shall settle the 
details of the procedure not cov
ered by the special Inquiry Con
vention or tlie present Conven
tion, and shall arrange all the for
malities reauired for dealing with 
the evidence. 

ARTICLE 19. 

On the inquiry botlj. sides must 
be heard. 

At the dates fixedJ each party 
communicates to the Commis
sion and to the other party the 
statements of facts, if any, and, 
in a.II cases, the instruments, pa
pers, and documents which it con
siders useful for ascertaining the 
truth, as well as the list of wit
nesses and experts whose evidence 
it wishes to 6e heard. 
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ARTICLE 20. 

La Commission a la facultli, 
avec l'assentiment des Parties, 
de se transporter momentane
ment sur Jes lieux oi'l. elle juge 
utile de recourir a ce moyen 
d'information, OU d'y deleguer un 
ou plusieurs de ses membres. 
L'autorisation de l'Etat sur le 
territoire duquel ii doit 6tre pro
cede a cette information devra 
l,tre obtenue. 

ARTICLE 21. 

Toutes constatations mat6riel
les, et toutes visites des lieux doi
vent 6tre faites en presence des 
agents et conseils des Parties ou 
eux dftment appeles. 

ARTICLE 22. 

La Commission a le droit de 
solliciter de l'une ou·l'autre Partie 
telles explications ou informa
tions qu'elle juge utiles. 

ARTICLE 23. 

Les Partiess'engagent a fournir 
a la Commission d'enqu6te, dans 
la plus large mesure qu'Elles ju
geront possible, tons Jes moyflilB 
et toutes Jes facilites nlicessaires 
pour la connaissance compl~te e, 
!'appreciation exacte des fa.its en 
question. 

Elles s'engagent a user des 
moyens dont Elles disposent 
d'apres leur le_gislation intlirieure, 
pour assurer la comparution des 
temoins ou des experts se trou
vant sur leur terntoire et cites 
devant la Commission. 

Si ceux-ci ne peuvent com
l'ara.l:tre devant la Commission, 
Elles feront proceder a leur audi
tion devant leurs autorites com
petentes. 

ARTICLE 24. 

Pour toutes !es notifications 
que la Commission aurait a faire 
sur le territoire d'une tierce 
Puissance contractante, la Com
mission s'adressera directement 

ARTICLE 20. 

The Commission is entitled, ~ •• -
with the assent of the Powers1 to 
move temporarily to any place 
where it considers it may lie useful 
to have recourse to this means 
of inquiry or to send one or more 
of its members. Permission must 
be obtained from the State on 
whose teITitory it is proposed to 
hold the inquiry. 

ARTICLE 21. 

Every investigation, and every .. =-.. •• mvest1-
examination of a locality, must be 
made in the presence of the agents 
and counsel of the parties or after 
they have been duly summoned. 

ARTICLE 22. 

The Commission is entitled to E><plon&ttous,e.,. 
ask from either ]?arty for such ex-
planations and mformation as it 
considers necessary. 

ARTICLE 23. 

The parties undertake to sup- P...,entln,r evi• 
ply the Commission of Inquiry, as dence. 

fully as they may think possible, 
with all means and facilities neces-
sary to enable it to become com-
r,letel:; ac'}uainted with, and tu 
accurately understand, the facts 
in _question. 

They undertake to make use of ~ce 01 wit

the means at their disposal, under • 
their municipal law, to insure the 
appearance of the witnesses or ex-
perts who are in their territory 
and have been summoned before 
the Commission. 

If the witnesses or 0Xjl8rts are Depoaitlona. 
unable to appear before the Com-
mission, the patties will aITaz.ige 
for their evidence to be taken lie-
fore the qualified officials of their 
own country. 

ARTICLE 24. 

For all notices to be served by 
0
::i~~~n~°e'!.ce m 

the Commission in the territory of 
a third Contracting Power, the 
Commission shall apply direct to 
the Government of the said Power. 
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au Gouvemement de cette Puis
sance. 11 en sere, de m@me s'il 
s'~t de faire proceder sur place 
a l 6tablissement de tous moyens 
de_preuve. 

Les requ@tes adressees a cet 
effet seront executees suivant Jes 
moyens dont la Puissance requis" 
~ose d'&!>'~.S sa legislation 
interieure. Elles ne peuvent @tre 
refusees que si cette Puissance 
les juge de nature a porter atteinte 
aSasouverainete ou aSas6curite. 

La Commission aura aussi tou-

l. ours la faculte de recourir a 
'intermediaire do la Puissance 

sur le territoire de laquelle elle a 
son siege. 

ARTICLE 25. 

•=- "It• Les temoins et Jes experts sont 
,,....._ appeles a la requ~ts des Parties 

ou d' office par la Commission, et, 
dans tous Jes eas, par l'inter
m6diaire du Gouvemement de 
l'Etat sur le territoire duquel ils 
se trouvent. 

-... Les teinoins sont entendus, 
suooessivement et separement, en 
presence des agents ct des conseils 
et dans un ordre a fixer par la 
Commission. . 

ARTICLE 26. ~-of- L'interrogatoire des temoins est 
· conduit par le President. 

Les membres de la Commission 
~vent n6anmoins poser a eha
que temoin Jes questions qu'ils 
croient convenables pour eclaircir 
ou completer sa deposition, ou 
pour se renseigner sur tout ce qui 
conceme le temoin dans Jes limites 
n6cessaires a la manifestation de 
ls v6rite. 

Les agents et Jes conseils des 
Parties ne peuvent interrompre I,! 
temoin dans sa deposition, ni Jui 
faire aucune interpellation di
recte, mais peuvent demander au 
President de poser au temoin 
telles questions complementaires 
qu'ils jugent utiles. 

ARTICl,B 27. 

Rosn;1ct1on. on wtt,. Le temoin doit deposer sans 
•-+ qu'il Jui soit permis de lire aucun 

projet ecrit. Toutefois, ii peut 

The same rule applies in the case 
of stops being taken on the spot 
to procure evidence. 

The requests for this purpose 
are to be executed so far as the 
means at the disposal of the 
Power applied to under its munic
ipal law allow. They can not 
Ee rejected unless the Power in 
question considers they are cal
culated to impair its sovereign 
rights or its safety. 

The Commission will equally 
be always entitled to act through 
the Power on whose territory it 
sits. 

ARTICLE 25. 

The witneeses and experts are 
summoned on the request of the 
parties or by the Commission of 
its own motion, and, in every 
case, through the Government of 
the State in-whose territory they 
are. 

The witnesses are heard in suc
cession and separately, in the 
presence of the agents and coun
sel, and in the order fixed by the 
Commission. · 

ilTIOLE 26. 

The examination of witnesses 
is conducted by the President. 

The members of the Commis
sion may however put to each 
witness questions which they 
consider likely to throw light on 
and complete his evidence, or get 
information on any point con
cerning the witnees within the 
limits of what is necessary in 
order to get at the truth. 

The agents and counsel of the 
parties may not interrupt the wit
ness when he is making his state
ment, nor put any direct question 
to him, but they may ask the 
President to J>Ut •such additional 
que~tions to the witness as they 
think expedient. 

ilTIOLE 27. 

The witness must give his evi
dence without being allowed to 
read any written draft. He may, 
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etre autorise par le President a 
s'aider de notes ou documents si 
la nature des fails rapportes en 
necessite l'emploi. 

ARTICLE 28. 

Proces-verbal de la deposition 
du temoin est dresse seance te
nantc ot lecture en est donnee au 
temoin. Le temoin peut y faire 
tels changements et additions que 
hon Jui semble et qui seront con
signes a la suite de sa del'osition. 

Lecture fai te au temom de I' en
semble de sa deposition, le temoin 
est requis de signer. 

ARTICLE 29. 

Les agents sont autorises, au 
cours ou i\. la fin de l'enqullte, a 
presenter r.ar ecrit i\. la Commis
sion et a I autre Partie tels dires, 
requisitions ou resumes de fait, 
qu'ils jugent utiles i\. la decou
verte de la verite. 

ARTICLE 30. 

Les deliberatioDS de la Commis
sion ont lieu i\. huis clos et restent 
secretes. 

Toute decision est prise i\. la 
maj ori ta des membres de la Com
mission. 

Le refus d'un membre de pren
dre part au vote doit etre cons
tate dans le proces-verbal. 

ARTICLE 31. 

Les seances de la Commissioil 
ne sont publiques et Jes proces
verbau.x et documents de l'en
quete ne sont rendus publics 
qu'en vertu d'une decision de la 
Commission, prise avec l'assenti
ment des Parties. 

ARTICLE 32. 

Les Parties ayant presente tous 
Ies eelaircissements et preuves, 
tous Jes temoins ayant 6te en
tendus, le President prononce la 
cMture de l'enquete et !a Commis
sion s'ajourne pour deliberer et 
rediger son rapport, 

however, he permitted by the 
President to consult notes or 
documents if the nature of the 
facts referred to necessitates their 
employment. 

ABTICLE 28. 

.A. Minute of the evidence of the Tnmaedpt of ev!• 
· · d f h 'th d denoe. witness 1s rawn up ort w1 an 

read to the witness. The latter 
may make such alterations and 
additions as he thinks necessary 
which .will he recorded at the end 
of his statement. 

When the whole of his state
ment has been read to the witness, 
he is asked to sign it. 

ARTICLE 29. 

The agents are authorized in statements by 
the course of or at the clo,.; of agents. 

the inquiry, to present in writing 
to the Commission and to the 
other party such statements, req-
uisitions, or summaries of the facts 
as they consider usefµl for ascer-
taining the truth. 

.ARTICLE 30, 

The Commission considers its m ~ 0
•• of eom-• • • • issio • 

deCISmns m pnvate and the pro-
ceedings are secret. 

All questions are decided by a Majority to decide, 

majority of the members of the 
Commission. 

If a member declines to vote Record of deollnh,g • , to vote. 
the fact must be recorded m the 
Minutes. 

ARTICLE 31. 

The sit~ of the Commission .:lh~""• 
are not public, nor the Minutes · 
and documents connected with 
the inquiry published except in 
virtue of a decision of the Com
mission taken with the consent of 
the parties. 

ARTICLE 32. 

etc,, not 

After the parties have pre- Termm&tlon of in· quiry. 
sent,,d all the explanations and 
evidence, and the witnesses have 
all been heard1 the President de
clares the inqmry terminated, and 
the Commission adjourns to de
liberate and to draw up its Re
port. 
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Report. 

ARTICLE 33. 

Le rapport est signe _par tous 
Jes membres de la Commission. 

Si un des membres refuse de 
signer, mention en est faite; le 
rapport reste neanmoins valable. 

ARTICLE 34. 

Readlngofreport. Le ·rapport de la Commission 
est lu en seance· publique, Jes 
agents et Jes conseirs des Pa.rties 
presents ou dtiment appeMs. 

Un exemplaire du rapport est 
remis il. chaque Partie. 

ilTIOLE 35. 

ARTICLE 33. 

The Report is signed by- all the 
members of the Commission. 

If one of the members refuses 
to sign, the fact is mentioned; bu!; 
the validity of the Report is not 
affected. 

ARTICLE 34. 

The Report of the Commission 
is read at a public sitting, the 
agents and counsel of the parties 
being present or duly summoned. 

A copy of the Report is given to 
each party. 

ilTIOLE 35, 

Effect of report. Le rapport de la Commission, The Report of the Commission 
limite 1i la constatation des faits, is limited to a statement of facts, 
n'a nullement le caractere d'une and has in no way the character 
sentence arbitrale. 11 laisse aux of an Award. It leaves to the 
Parties une antiere liberte pour parties entire freedom as to the 
la suite il. donner il. cette constata- . effect to be given to the state-
tion. ment 

ilTICLE 36. 

Chaque Partie supporte ses 
propres frais et une plLli; ~gale des 
fro.is de la Commission 

~gr,t1ona1 arb!- TITRE IV. DE L' ARBITRAGE IN
TERNATIONAL .. 

ARTICLE 36. 

Each party pays its own ex
penses and an equal share of the 
expensr,s incurred hy the C',ommis
sion. 

PART IV .. -INTERNATIONAL 
ARBITRATION. 

System. ClRAPITRE 1.-De la, Ju!Itice ar- CHAPTER I.-The system of arbi,. 
bitrale. tra,tion. 

Objeat. 

ARTICLE 37. 

· L'arbitrage international a pour 
objet le reglement de litiges entre 
Jes Etats par des juges de leur 
choix et sur la base du respect du 
droit. 

Submi,siontoaw"'1. Le recours A !'arbitrage impli
que !'engagement de se soumettre 
de bonne foi A la sentence. 

ARTICLE 38. 

Po~~gnitlon by Dans les questions d'ordre ju
ridique, et en fremier lieu, dans 
Jes questions d interpretation ou 
d'application des Conventions in
ternationalesi I' arbitrage est re
connu par es Puissances con
tractantes comme le moyen le 

ARTICLE 37. 

International arbitration has 
for its object the settlement of.dis
putes between States by Judges of 
their own -0hoice and on the basis 
of respect for law. 

Recourse to arbitration implies 
an engagement to submit in good 
faith to the Award. 

ARTICLE 38. 

In questions of a legal nature, 
and especially in the interpreta
tion or application of Interna
tional Conventions, arbitration is 
recognized by the Contracting 
Powers as the most effective, and, 
at the same time, the most equi-

( 
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plus efficace et en m~me temps le 
plus equitable de regler Jes litiges 
qui n' ont pas ete resolus par !es 
voies diplomatiques. 

En consequence ii setait de
sirable que, dans ies litigcs sur 
!es questions susmentionnees, !es 
Puissances contractantes eussent, 
le cas echeant, recours a I' arbi
trage, en tant quelescircontsances 
le perruettrai.ent. 

ARTIOLE 39. 

La convention d'arbitrage est 
conclue pour des contestations 
deja nees OU pour des contesta
tions eventuelles. · 

Elle peut concerner tout litige 
ou seulement !es litiges d'une 
categoric <leterminee. 

ARTIOLE 40. 

Independamment des Traites 
gtineraux ou particuliers qui 
stipulent actuellement !'obliga
tion <lu.recours a !'arbitrage pour 
!es Puissances contractantes, ces 
Puissances se reservent de con
e! ure des accords nouveaux, ge
neraux ou particuliers, en vue 
d' etendre I' arbitrage obligatoire a 
tous !es cas qu'Elles jugeront pos
sible de lui soumettre. 

table means of settling disputes 
which diplomacy has failed to 
settle. 

Conseguently it would be de- Recoursetou.
sirable tliat, in disputes about the 
above-mentioned· questions, the 
Contracting Powers should, if the 
case arose, -have recourse to arbi-
tration, in so far as circumstances 
permit. 

ARTICLE 39. 

The Arbitration Convention is Que,tioustobecon• 
lddf . slde,ed. 

cone u e or questions already 
existing or for questions which 
may arise eventutilly. 

It may embrace any dispute or 
only disputes of a certain cate
gory. 

ARTICLE 40. 

Ind~endently of general or r,ri- Extension ot pm,ot• 
t . l . p1e ,..."""'-va e eaties express Y: st1pu at-

ing recourse to arbitration e.s obli
gatory on the Contracting Powers, 
the said Powers reserve to them
selves the right. of concluding new 
Agreements, general or particu
lar, with a view to extending 
compulsory arbitration to all 
cases which they may consider it 
possible to submit to it. 

CHAPITRE 11.-De la O<Yll,r perma- CHAPTER 11.-The permanent Pennanentcourtof 
d' bi ,✓ bi . Arbitration. nente ar !rage. c011,rt OJ ar tratwn. 

ARTICLE 41. 

Dans le but de faciliter le re
cours immediat a !'arbitrage pour 
!es di:fferends internationaux qui 
n'ont pu ~tre regles. par la voie 
<liplomatique, Jes -Puissances con
tractantes s'engagent a mainte
nir, telle qu'elle a ete etablie par 
la Premiere ConlerencA de la Paix, 
la Cour permanente d'arbitrage, 
accessible en tout temps ct fonc
tionnant, sauf stipulation con
traire des Parties, conformement 
aux rilgles de procedure inserees 
dans la presente Convention._ 

ARTICLE 42. 

La ·cour permanente est oom
petente pour tous !es cas d'arbi
trage, a mains qu'il n'y ait entente 
entre Jes Parties pour I' etablisse
ment d'une juridiction speciale. 

ARTICLE 41. 

With the object of facilitating lllalntenanceagzeod 

an imm~diate recourse to arbitrn- '
0

• 

tion for international differences, 
which it has not been possible to 
settle by diplomacy, the Contract-
ing Powers undertake to main-
tain the Permanent Court of Ar-
bitration, ns established by the Vol. 32, p. 1789. 

First Peace Conference, accessible 
at all tirr.es, and operating, unless 
otherwise stipulated by the par-
ties, in accordance with the rules 
of procedure inserted in the pres-
ent Convention. 

ARTICLE 42. 

The Permanent Court is compe
tent for all arbitration cases, un
less the parties agree to institute 
a special Tribuiial. 

Authority. 
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ARTICLE 43: 
Loca.tlon. La Cour permanente a son siege 

ii.La Haye. 
Jnterne.tfonal Bil• Un Bureau International sertde 

N!ll.11, 
Purpose, etc. greffe a fa Cour; ii est l'interme

diaire des communications rela-
tives aux reunions de celle-ci; il a 
la garde des archives et la gestion 
de toutes Jes affaires administra
tives. 

Award, o1 ,pec1a1 Les Puissances contractantes 
tribunals. , ,.. · • B s engagent ,. commumquer au u-

reau, aussit6t que possible, une 
co_pie certifiee conforme de toute 
st1pulat.ion d'arbitrage intervenue 
entre Elles et de toute senlence 
arbitrale Les concemant·et rendue 
par des juridictions speciales. 

E :Z: e OU U OD of Elles s',engagent a comm.uni--
awards. I I quer de m~me au Bureau es ois, 

reglements et documents consta
tant eventuellement !'execution 
des sentences rendues par la 
Cour. 

ARTICLE 44. 

se1ect1on of arbltra- Chaque Puissanee contractante 
'°"- designe quatre personnes au plus, 

d'une competence reconnue ilans 
Jes questions de droit intema
tional1 jouissant de la plus haute 
consiaeration .morale et disposees 

List of memben. 
ii. accepter Jes fonctions d'arbitre. 

Les personnes ainsi designees 
sont inscrites, au titre de Mem
bres de la Cour, sur une liste g_ui 
sera notifiee a toutes Jes Puis
sances contractantes par !es soins 
du Bureau. 

Toute modification a la liste des 
arbitres est portee, par !es soins 
du Bureau, a la connaissance des 
Puisse.nces dontractantes. 

Selection m com.- Deux ou plusieurs Puissances 
moo. oeuvent s'entendre pour la desi

~tion en cOmmun d'un ou de 
plusieurs Membres. 

Terms 

Vacancies. 

La m~e personne peut ~tre 
designee par des Puissances diffe
rentes. 

Les Membres de la Cour sont 
nommes pour un terme de six ans. 
Leur mandat peut ~tre renouvel6. 

En cas de daces ou de retraite 
d'un Membre de la Cour, ii est 
pourvu il. son remplacement selon 
le mode fi.xe pour sa nomination, 
et pour une nouvelle periode de 
six ans, 

ARTIOL°E 43. 

The Permanent Court sits at 
The Hague. . 

An International Bureau serves 
as registry for the Court. It is 
the channel for communications 
relative to the meetings of the 
Court; it has charge of the ar
chives and conducts all the ad
ministrative business. 

The Contracting Powers under
take to communicate to the Bu
reau, as soon as possible, a certi
fied copy of any conditions of ar
bitration arrived at between them 
and of any Award concerning 
them delivered by a special Tri
bunal. 

They likewise undertake to 
communicate to the Bureau the 
laws, regulations, and docu
ments eventually showing the 
execution of the Awards given 
by the Court. · 

ARTICLE 44. 

Each Contracting Power se
lects four persons at the most, of 
known competency in questions 
ofintemational law, of the high
est moral reputation, and ais
P?sed to accept the duties of Ar
bitrator. 

The persons thus selected are 
inscribed, as members of the 
Court, in a list which shall be no
tified to all the Contraeting Pow
ers by the Bureau. 

Any alteration in the list o• 
Arbitrators is brought by the 
Bureau to the knowledge of the 
Contracting Powers. · 

Two or more Powers may agree 
on the selection in common of one 
or inore members. 

The same person can be se
lected by different Powers. 

The members of the Court are 
a.ppointed for a term of six years, 
These appointments are renew
able. 

Should a member of the Court 
die or resign, the same procedure 
is followed for filling the vacancy 
as was followed for appointing 
him. In this case the appoint
ment is made for a fresh period of 
six years. 
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ARTICLE 45. 

Lorsque Jes Puissances con
tractantes veulent s'adresser a la 
Cour permanente _pour le regle
ment d'un differend survenu entre 
Elles, le choix des arbitres appeles 
a· former le Tribunal competent 
pbur st_atuer sur ce differend, doit 
etre fai t dans la Jiste generale des 
Memkes de la Cour. 

A defaut de constitution du 
Ttibunal arbitral par !'accord des 
Parties, ii est procede de la m8r 
niere suivante: 

Cbaque Partie nomme deux 
arbitres, dont un seulement peut 
Mre son national ou choisi parmi 
ceux qui ont He designes par Elle 
comme Membres de la Cour per
manente. Ces arbitres chotsis
sent ensemble un surarbitre. 

En cas de partage des voix, le 
choix du surarbitre est confie a 
une Puissnace tierce, designee de 
commun accord par !es Parties. 

Si I' accord ne s' etablit pas a ce 
sujet, chaque Partie designe une 
Puissance diff erente et le cnoix du 
surarbitre est fait de concert par 
Jes Puissances ainsi designees. 

Si dans un delai de deux mois, 
ces deux Puissances n' ont pu tom
her d'accord, chacune d'Elles 
presente deux candidats pris sur 
la Jiste des Membres de la Cour 
permanentc, en dehors des Mem
bres de.ignes par Jes Parties et 
n' etant Jes nationaux d' aucune 
d'Elles. Le sort determine lequel 
des ca.ndidats ainsi presentes sera 
le surarbitre. 

ARTICLE 46. 

Des que le Tribunal est com
pose, Jes Parties notifient au Bu
reau leur decision de s'adresser a 
la Cour, le texte de Jeur com
promis, et Jes noms des arbitres. 

ARTICLE 45. 

When the Contracting Powers tnb=' to choose 
wish to have recourse to the Per- · 
manent Court for the settlement 
of a diil"erence which has arisen 
between them, the Arbitrators 
called upon to form the Tribunal 
with jurisdiction to decide this 
difference must be chosen from 
the general list of members of the 
Court. 

Failing the direct agreement Fallare of d!reot 
of the parties on the composition •greemenL 

of the- Arbitration Tribunal, the 
following course shall be pur-
sued:-

. Each party appoints two Ar- a!fn~~:i,~~~ 15ezi. 
b1trators, of whom one only can 
be its nationa1 or chosen from 
among the persons selected by it 
as members of the Permanent 
Court. These Arbitrators to-
gether choose an Umpire. 

If the votes are equally divided, Umpire. 

the choice of the Umpire is in
trusted to a third Power, selected 
by the parties by common accord. 

If an =reement is not arrived SeI,ctiou by otbor 
t 7h" b" h Powen, a on t IS su Ject eac party 

selects a different Power, and the 
choice of the Umpire is made in 
concert by the Powers thus se
lected. 

If within two months1 time D1.:_termmat1on 9 f 
, ' umpire in aa.se af dis-

these two Powers cannot come agreement. 
to an agreement, each of them 
presents two candidates taken 
from the list of members of the 
Permanent Court, exclusive of 
the n.embcrs selected by the par-
ties and not being_ nationals of 
either of them. Drawing Jots 
determines which of the candi-
dates thus presented shall be 
Umpire. 

ARTICLE 46. 

The Tribunal. being thus com- ,.,:~cottou to Bu• 

posed, the l'art1es notify to the 
Bureau thetr determination to 
have recourse to the Court, the 
text of their "Com pro mis "* 
and the names of the Arbitrat~rs. 

* The preliminary Agreement in au 
international arbitration defining the 
point at issue and airanging the pro
cedure to be followed. 
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Notlflca.tlontoarbi- Le Bureau communique sans 
""'°,._ delai a chaque arbitre le com

promis et !es noms des autres 
Membres du Tribunal. . 

Meotingo!Ulbunal. Le Tribunal se reunit 1t, la date 
fixee par Jes Parties. Le Bureau 
pourvoit a son installation. 

Dlplom•tl• prlvl• Les Membres du Tribunal, dans 
1eg.. l' exercice de leurs fonctions et en 

dehors de !eur pays, jouissent des 
privileges et immunites diploma
tiques. 

ARTICLE 4 7. 

Use o! l!urc&U !or Le Bureau est autorise a mettre special board.a. 
sea locaux et son or~anisation ii. la 
disposition des Pmssances con
tractantes pour le fonctionnement 
de toute juridiction speciale d'ar
bitrage . 

.. !t':;18'~ ,:...':..""· La juridiction de Ia Cour per
manente Jl•ut Mre etendue, dans 
Jes conditions prescrites par Jes 
reglements, aux Jitiges existant 
entre des Puissances non contrac
tantes ou entre des Puissances 
contractantes et des Puissances 
non contractantes, si Jes Parties 
sont convenues de recourir a cette 
j uridiction. 

ARTIOLE 48. 

Notifying d!spu- Les Puissances contractantes 
tanta. consid0rent comme un devoir, 

dans le cas ob. un conflit aigu 
menacerait d' eclater entre deux 
ou plusieurs d'entre Elles, de 
rappeler ii. celles-ci que la Cour 
permanente leur est ouverte. 

R•Jl•rd'ed •• • Enconsequence,Ellesdeclarent 
lr!en 'oet. que le !ait de rap_peler aux Parties 

.. n conflit Jes dispositions de la 
presente Convention, et le conseil 
donne, dans l'inter~t sup6rieur 
de la paix, de s'aclresser ii. la Cour 
permanente, ne peuvent ~tre con
sideres que comme actes de hons 
offices. 

Offerforarbitration. En cas de conflit entre deux 
Puissances, l'une d'Elles pourra 
toujours adresser au Bureau In
temat.iona.l une note contenant sa. 
declaration qu'Elle serait disposee 
a soumettre le diff erend a un arbi
trage. 

~ottce to othesr Le Bureau devra porter aussitOt 
'

0
""· la declaration a la connaissance 

de l'autre Puissance. 

The Bureau communicates with• 
out delay to each Arbitrator the 
"Com pro mis," and the na.mes of 
the other members of the Tribu
nal. 

The Tribunal assembles at the 
date fixed by the parties. The 
Bureau makes the necessary ar• 
raI1gements for the meeting. 

The members of the Tribunal 
in the exercise of their duties and 
out of their own countrv, enjoy 
diplomatic privileges ancl immu
nities. 

ARTIOLE 47. 

The Bureau is authorized to 
place its offices and staff at the 
disposal of the Contracting Pow
ers for the use of any special 
Board of Arbitration. 

The jurisdiction of the Perma
nent Court may, within the con
ditions laid down in the regula
tions, be extended to disputes 
between non-Contracting Powers 
or between Contractin__g Powers 
and non-Contracting Powers, if 
the parties are agreed on recourse 
to this Tribunal. 

ARTIOLE 48. 

The Contracting Powers con
sider it their duty, if a serious 
dispute threatens to break out 
between two or more of them to 
remind these latter t,hat the Per
manent Court .is open to them. 

Consequently, they declare that 
the fact of reminding the _parties 
at varianc1, of !he provis10n• of 
.the present Convention, and the 
advice given to them,.in the high
est interests of peace, to have re
course to the Permanent Court, 
can only be regarded as friendly 
actions. 

In case of dispute between two 
Powers, one of them can always 
address to the International Bu
reau a note containing a decla.ra
tion that it would be ready to sub
mit the dispute \o arbitration. 

The Bureau must at once in
form the other Power of the dec
laration. 
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ARTICLE 40. 

Le Conseil administratif perma
nent, compose des Reprosentants 
diplomatiques des Puissances con
tractantcs accredit6s a La Haye 
et du Ministre des Affaires Etran
geres des 'Pays-Bas, gui remplit 
!es fonctions de President, a la 
direction et le controle du Bureau 
International. 

Le Conseil arr~te son reglement 
d' ordre ainsi que tous autres 
reglements necessaires. 

II decide tou tes !es questions 
a<lministratives qui pourraient 
surgir touchant le fonct10nnement 
de la Cour. 

II a tout pouvoir quant a la 
nomination, Ia suspension ou la 
revocation des fonctionna.ires et 
emplo_yes du Bureau. · 

II fixe Jes traitements et sa
laires, et contrllle la depense 
generale. · 

La presence de neuf membres 
dans !es reunions dilment con
voquees suffit pour permettre au 
Conseil de deliberer valablement. 
Les decisions sont prises a la ma
jorite des voix. 

Le Conseil communique sans 
delai aux Puissances ·contrac
tantes Jes reglements adoptes par 
Jui. II Leu, presente chaque an
nee un rapport sur !es travaux 
de la Cour, sur le fonctionnement 
des services administratifs et sur 
!es depenses. Le rapport con
tient egalement un resume du 
contenu essentiel des document.. 
communiques au Bureau par !es 
Puissances en vertu de I' article 43 
alineas 3 et 4. 

ARTICLE 50. 

Les frais du Bureau seront sup
portes par Jes Puissances con
tractantes dans la proportion 
etablie pour le Bureau interna
tional de !'Union postale univer
selle. 

Les frais a la charge des Puis
sances adherentes seront comptes 
a partir du jour ou leur adhesion 
produit ses effets, 

ARTICLE 49. 

The Permanent AdministraM Admlnistra.tive 
tive Council, composed of the council. 
Diplomatic Representatives of 
the Contracti11g Powers accred-
ited to The Hague and of the 
Netherland Minister for Foreign 
Affairs, who will act as President, 
is char_ged with the direction and 
.control of the International Bu-
reau. 

The Council settles its rules of Functi
proeedure and all other necessary 
regulations. · 

It decides all questions of ad
ministration which may arise with 
regard to the operations of the 
Court. 

It has entire control over the 
appointment, sus_pension, or dis
missal of the officials and em
ployees of the Bureau. 

It fixes the payments and sala
ries, and controls the general ex
penditure. 

At meetings duly summoned Quomm, •"'

the presence of nine members is 
sufficient to render valid the dis-
cussions of the Council. The de-
cisions are taken by a majority of 
votes. 

The Council communicates to Regulationa. 

the Contracting Powers without 
delay the regulations adopted by 
it.· It furnishes them with an an- Annual report. 
nual Il.eport on the labours of the 
Court, the working of the admin-
istration, and the expenditure. 
The RAport likewise contains a 
resume of what is import>:nt in 
the docu1".lents comm unira ted to 
the Bureau b_y the Powers in vir-
tue of Article 43 paragraphs 3 ,.,te,p,2222. 
and 4. 

ARTICLE 50. 

The expenses of the Bureau "•
shall be borne by the Contracting 
Powers in the proportion fixed for 
the Internationaf Bureau of the v,1. as, P. mo. 
Universal Postal Union. 

The expenses to be charged to 
the adhertng Powers shall be reck
oned from the date on which their 
adhesion comes into force. 

8S i 41 °-YOL 36, Pl' 2-11-50 
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CiliPITRE III.-De ia procedure 
arbitrale. 

ARTIO!.E 51. 

En vue de favoriser le develop
pement de !'arbitrage, !es PuIS
sances contracte.ntes ont arr~te 
!es reglcs suivantes qui sont ap
plice.bles a la procedure arbitrale, 
en tant que !es Parties ne sont pas• 
convenues d'autres r~gles. 

ARTICLE 52. 

Les Puissances qui recourent A 
J'arbitrage signent un compromis 
dans Jequel sont determines 
J'objet du litige1 le dele.i de nomi
nation des arbitres, la forme, 
l'ordre et Jes delais de.ns lesquels 
)a comrounica tion vis lie par I' ar
ticle 63 devra Atre fa.ite, et le mon
tant de la somme que cha9,ue 
Partie aura A deposer A titre 
d'avance pour Jes frais. 

Furtheroond!tionL Le compromis determine egale
ment, s'il y a lieu, le mode de 
nomination des arbitres, taus 
pouvoirs speciaux livsntuels du 
Tribunal, son siege\ la langue dont 
il fera usage et ce Jes dont l'em
ploi sera autorist'i devant Jui, et 
generalemen:t toutes Jes condi
tions dont Jes Parties sont con-
venues. 

ARTICLE 53. 

~~~~b1 Per- La. Cour permanente est com
petente l'our I' etablissement du 

,,..,, •· 22<0. eompromIS, si Jes Parties sont 
d'accord pour s'en remettre a elle. 

-•- .,. one Elle est <nalement competente, Power. '-'6 
mllme si la demande est fe.ite 
seulement par l'une des Parties, 
apres qu'un accord par la voie 
d1plomatique a ete vainement 
essaye quand ii s'agit: 

D!,putenuderarbl• 1 •. d'un differelld rentrant dans 
traUon tn,at!e,. un Traits d'arbitre.ge general 

conclu OU renouvele a.pres la mise 
en vigueur de cette Convention et 
qui prevoit pour chaque differend 
un compromis et n'exclut pour 
I' ete.blissement de ce dernier ni 
explicitement ni implicitement la 
eompetence delaCour. Toutefois, 

Exception. le recours A la Cour n'a Ras lieu si 
l'autre Partiedeclare qu a son a vis 

CHAPTER !IL-Arbitration 
procedure. 

ARTICLE 51. 

With a view to encouraging the 
development of arbitration, the 
Contracting Powers have agreed 
on the following_ rules1 which are 
applicable to arbitrat10n proced
ure, unless other rules, have been 
agreed on by the parties. 

ARTICLE 52. 

The Powers which have re
course to arbitration sign a "Con:i.
!>romis," in which the subject of 
the dispute is clearly defined, the 
time allowed for appointing Arbi
trators, the form, order, and time 
in which the communication re
ferred to in Article 63 must be 
made, and the amount of the sum 
which each party must deposit in 
advance to defray the expenses. 

The "Compromis" likewise de
fines, if there IS occasion, the man
ner of appointing Arbitrators, any 
S!)ecial powers which may eventu
ally belong to the Tribunal, where 
it shall meet, the language it shall 
use, and the languages the em• 
ployment of whichshall be author
ized before it, and, generally 
s!)Elaking, all the conditions on 
which the parties are agreed. 

ARTICLE 53, 

The Permanent Court is comce
tent to settle the "Compromis, if 
the parties are agreed to have re
course to it for the purpose. 

It is similarly competent, even 
if the request is only made by one 
of the parties, when all attempts 
to reach an understanding through 
the diplomatic channel have 
failed, in the case of:-

1. A dispute covered by a gen
eral Treaty of Arbitration con
cluded or renewed after the pres
ent Convention has come into 
force, and providing for a "Com
promis" in all disputos and not 
either explicitly or implicitly ex
cluding the settlement of the 
"Compromis" from the compe
tence of the Court. Recourse 
cannot, however, be had to the 
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le differend n'apP,artient pas a la 
categorie des d1fferends a sou
mettre a un arbitrage obligatoire, 
il. moins que le Traite d'arbitrage 
ne confere au Tribunal arbitral 
le pouvoir de decider cette ques
tion pre ala hie; 

Court if the other pal'ty declares 
that in its opinion tlie dispute 
does not belong to the category of 
disputes which can be submitted 
to compulsory arbitration, unless 
the Treaty of Arbitration confers 
upon the Arbitration Tribunal the 
power of deciding this preliminary 
question; 

2°. d'un differend provenant de 2. A dispute arising from con-
dettes contractuelles reclamees a tract debts claimed from one 
une Puissance par une autre Power by another Power as due to 
Puissance comme dues a ses na- its nationals, and for the settle
ti0naux, et pour la solution du- ment of which the offer of arbitra
quel l'offre d'arbitrage a ete ac- tion has been accepted. This 
ccptee. Cette disrosition n'est arrangement is not applicable if 
pas applicable si I acceptation a acceptance is subject to the condi
ete subordonnee a la condition tion that the "Compromis"should 
que le compromis soit etabli selon . be settled in some other way. 

Contract debt& 

un autre mode. 

ARTIOLE 54. 

Dans Jes cas prevus par !'ar
ticle precedent, le compromis 
sera etabli par une commission 
composee ·de cinq membres de
signes de la manii\re prevue a 
!'article 45 alineas 3 a 6. 

~e cinquieme membre '!"t. de 
dr01t President de la comlilJSs1on. 

ARTICLE 55. 

Les fonctions arbitrales peuvent 
~tre conferees a un arbitre unique 
ou a plusieurs arbitres designes 
par Jes Parties a leur gre, ou choi
sis par El!es parmi Jes Mem bres de 
la Cour permanente d'arbitrage 
etablie par la prilsente Conven
tion. 

A defaut de constitution du 
Tribunal par !'accord des Par
ties, ii est procede de la maniere 
indiquee a !'article 45 alineas 
a a o. 

ARTICLE 56. 

Lorsq!].,un Souverain ou un 
Chef d'Etat est choisi J!OUr arbi
tre, 1n. proc0dure arD1trale est 
reglee par Lui. 

ARTICLE 57. 

Le surarbitre est de droit 
President du Tribunal. 

Lorsque le Tribunal ne com
prencl pas de surarbitre, ii nomme 
Jui-meme son President. 

Poat, p. 2241.. 

ARTICLE 54. 

In the cases contemplated in aeieeuon 01 eom
the p!eceding Article, the "Com- m""1

••· 

promis" shall be settled by a 
Commission consisting of five 
members selected in the manner 
arranged for in Article 45, par- .,.,., •·=· 
agraphs 3 to 6. 

Tlie fifth member is President 
of the Commission ex officio. 

ARTICLE 55. 

The duties of Arbit~ator may be ,Jr~•• of _, 
conferred on one Arbitrator alone 
or on ssveral Arbitrators selected 
by the parties as they please, or 
chosen by them from the mem-
bers of the Peril'anent Court of 
Arbitration established by the 
present Convention. • 

Failing the constitution of the o;,,,,,.ementa. 
Tribunal by direct agreement be
tween the parties, tlie courss re-
ferred to in Article 45, paragraphs .,,.., P· """· 
3 to 6, is followed. 

ARTICLE 56. 

When a Sovereign or the Chief 80~~}:~~~ by a 
of a State is chosen as Arbitrator, 
the arbitration procedure is sst-
tled by him. 

ARTICLE 57. 

The Umpire is President of the bifi:.'dent 
Tribunal ex offi.cio. 

When the 'I'ribunal does not in
clude an Umpire, it appoints its 
own President. 
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ARTICLE 58. 

Tribunal foTDJ.ed by En cas d'etablissement du com
comniis$1on. 

promis par une commission, telle 
qu'elle est visee a !'article 54, et 

AIW, p. 2:!"n. sauf stipulation contraire, 1a com
mission elle m~me formere. le 
Tribunal <l'arbitrage. 

Vacancies, 

.... ODS. 

Select!on of ...., .. 

Counsel 

ARTICLE 59. 

En cas de deces, de demission 
ou d'emp~chement, pour quelque 
cause q_ue ce soit, de l'un des ar
bitres, il est pourvu a son rem
placement selon le mode fixe pour 
sa nomination. 

ARTICLE 60. 

A dMe.ut de designation par !es 
Parties, le Tribunal siege a La 
He.ye. 

Le Tribunal ne :peut sill(lCr sur 
le territoire d'une t1erce Pmasance 
qu' a vec I' assentiment de celle-oi. 

Le siege une fois fi:xe ne peut 
6tre change par le Tribunal 
qu'avec l'assentiment des Parties. 

ARTICLE 61. 

1an- Si le compromis n'e. pas deter
mine !es langues a employer, ii en 
est decide par le Tribunal. 

ARTICLE 62. 

Les Parties ont le droit de nom
mer aupres du Tribunal des agents 
sp·eciaux, e.vec le. mission de servir 
d'intermedie.ires entre Elles et le 
Tribune.I. 

Elles sont en outre e.utorisees a 
charger de le. dMense de leurs 
droits et inter6ts devant le Tribus 
nal, des conseils ou e.vocats nom
mes par Elles a cet effet. 

Restriction on Les Membres de la Cour perma- · 
members or Perme.-
neut court. nente ne peuvent exercer Jes fonc-

tions d'agents, conseils ou avo
ce.tsl qu'en fe.veur de la Puissance 
qui es a nommes Membres de le. 
Cour. 

ARTICLE 63. 

ARTICLE 58. 

When the ''Compromis" is set
tled by a Commission, as 9.:;ntem
plated in Article 54, and in the 
absence of an agreement to the 
contrary, the Commission it.self 
shall form the Arbitration Tri
bunal. 

ARTICLE 59. 

Should one of the Arbitrators 
either die, retire, or be unable for 
any reason whatever to discharge 
his functions, the same procedure 
is followed for filling the vacancy 
aswasfollowedforappointinghim. 

ARTICLE 60. 

The Tribunal sits at The Hague, 
unless some other place is se
lected by the parties. 
· The Tribunal can only sit in the 
territory of a third Power with 
the latter's consent. 

The place of meeting once fixed 
cannot be altered by the Tribunal, 
except with the consent of the 
parties. 

ARTICLE 61. 

If the question as to what lan
guages are to be used has not 
been settled b;:the "Compromis," 
it shall be decided by the Tribunal. 

ARTICLE 62. 

The parties are entitled to ap
point special agents. to attend the 
Tribt.nal to act as intermedi-.rie~ 
between themselves and the Tri
bunal. 

They are further authorized to 
retain for the defence of their 
rights and interests. before the 
Tribunal counsel or advocates 
appointed by themselves for this 
purpode. 

The members of the Permanent 
Court may not act as agents1 

counsel, or advocates except on 
behalf of the Power which ap
pointed them members of tlie 
Court. 

ARTICLE 63. 

Procedure. La procerlure arbitrale com- As a general rule, arbitration 
prend en r~Ie g<inerale deux procedure comprises two distinct 
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phases distinctes: !'instruction 
ecrite et Jes debats. 

L'instruction ecrite consiste 
clans la communication faite par 
les agents respectifs, aux mem
bres du Tribunal et a la Partie 
adverse, des memoires, des con
tre-memoires et, au besoin, des 
repliques; !es Parties y joignent 
toutes pieces et documents in
voqucs dans Ia cause. Cetta 
communice.tion e.ura lieu! directe
ment ou par l'intermec iaire du 
Bureau International, dans l'ordre 
et dans Jes delais determin6s par 
le compromis. 

Les delais fixes par le com
promis pourront Mre prolonges 
de commun accord par lee Par
ties, ou par le Tribunal quand ii le 
juge necessaire pour arnver a une 
decision juste. 

Les debats consistent dans le 
developpement oral des moyens 
des Parties devant le Tribunal. 

ARTICLE 64. 

T0ute piece produite par l'une 
des Parties do1t ~tre communi
quee, en copie certifi0e conforme, 
a l'autre Partie. 

ARTICLE 65, 

A moins de circonstances spl!
ciales, le Tribunal ne se reunit 
9.u'apres la clllture de !'instruc
tion. 

ARTICLE 66. 

Les debats sont diriges par le 
President. 

Ila ne sont publics qu'en vertu 
d'une decision du Tribunal, prise 
avec l'assentiment des Parties. 

Ils sont consign/is dans des pro
cee-verbaux rediges par des se
cretaires que nomme le President. 
Ces proces-verbaux sont signes 
par le President et par un des se
cretaires; ils ont seuls caractere 
authentique. 

ARTICLE 67. 

L'instruction etant close, le 
Tribunal a le droit d'ecarter du 
<l6bat tous actes ou documents 
notffeaux qu'une <les Parties vou
drait Jui soumet-tre sans le con
sentement de l'autre. 

phases: pleadings and oral dis
cussions. 

The pleadings consist in the 
communicati9n by the respectiv_e 
agents to the members of the Tri-
bunal and the opposite party of 
cases, counter-cases, and, if nec-
essary, of replies; the parties an-
nex thereto all 1;>apers and docu-
ments called form the case. This 
communication shall be made 
either directly or through the in-
termediary of the International 
Bureau, in the order and within 
the time fixed by the "Com-
promis.1' 

The time fixed by the "Com
promis" may be extended by 
mutual agre_ement by the partie.s, 
or by the Tribunal when the latter 
considers it necessary for the eur-
pose of reaching a Just decision. 

The discussions consist in the 
oral development before the Tri
bunal of the arguments of the 
partiee. - · 

ARTICLE 64. 

Pleadings. 

Exten:.lion of time. 

Oral diSCUBSions. 

A certified co_py of every docu- m;;:;_b&nge of docu• 
ment produced by one party must 
be communicated to the other 
party. 

ARTIOLE 65. 

Unless special circumstances 
arise, the Tribunal does not meet · 
until the pleadings are closed. 

MeetingofTribUIJal. 

ARTICLE 66. 

The discussions aro under the 
control of the President. 

Discussions, 

They are only public if it be so 
decided by the Tribunal, with tho 
assent of the parties. 

They are recorded in minutes 
drawn up by the Secretariee ap
pointed bv t1,e President. These 
minutes ire signed by the Prt}:li
dcnt and by one of the Secretaries 
and alone Ju,ve an authentic 
character. 

ARTICLE 67 . 

Public. 

H.eeard. 

.Aitt>r the dose of the pleadingsJ s1ci'~:"iling 
the Tribunal is entitled to refuse 
discussion of n.11 new papers or 
documents which one of the par-
ties may wish to submit to it 
without· the consent of the other 
party. 

dh<ous-
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ARTICLE 68. 
AdmissJon of new 

evidence. Le Tribunal demeure libre de 
prendre en consideration Jes actes 
ou documents nouveaux suf les
quels !es agents ou conseils des 
}'.arties appelleraient son atten
tion. 

Production of 
papers. 

Oral argnment,J. 

Decisions flna1. 

En ce c.as, le Tribunal a le droit 
de requerir la production de ces 
actes. ou documents, sauf l'obli
gation d'en donner connaissance 
a la Partie adverse. 

ARTICLE 69. 

a11 Le Tribunal peut, en outre, re
querir des agents des Parties la 
production de taus actes et de

. mander toutes explications ne
cessaires. En cas de refus, le 
Tribunal en prend acte. 

ARTICLE 70. 

Les agents et !es consei!s des 
Parties sont autorises 11 presenter 
oralement au Tribunal tous !es 
moyens qu'ils jugent uti!es 11 la 
defense de leur cause. 

ARTICLE 71. 

I1s ant le droit de soulever des 
exceptions et des incidents. Les 
decisions du Tribunal sur ces 
points sont definitives et ne peu
vent donner lieu a aucune discus
sion ulterieure. 

ARTICLE 72. 

Qn""on• •• arbl• Les membres du Tribunal ont 
'"''°"'- le droit de poser des questions aux 

agents et aux conseils des Parties 
et de leur demandet des cclair
eissements sur !es points douteux. 

Ni Jes questions posces, ni Jes 
observations faites par Jes mem
bres du Tribunal pendant le cours 
des debats ne peuvent ~tre re
gardees comme l'exyression des 
opinions du Tribuna en !leneral 
ou de ses membres en part1culier. 

ARTICLE 73. 

competenceof Tri• Le Tribunal est autorise a de-
bnnal, terminer sa competence en inter

pretant le compromis ainsi que 
Jes autres actes et documents qui 
pem·ent ~tre invoques dans Ia ma
tiere1 et en appliquant Jes princi
pes ou <lroit. 

ARTICLE 68. 

'£he Tribunal is free to take into 
consideration new papers or docu
ments to which its attention may 
be drawn bv the agents or counsel 
of the parties. 

In this case, the Tribunal has 
the right to require the production 
of these papers or documents, but 
is obliged to make them known to 
the opposite party. 

ARTICLE 69. 

The Tribunal can, besides, re-
9.uire from the a;gents of the par
ties the production of all papers, 
and can demand all necessary 
explanations. In c8Se of refusal 
the Tribunal takes note of it. 

ARTICLE 70. 

The aients and the counsel of 
the parties are authorized to pre
sent orally to the Tribunal all the 
arguments they may consider 
expedient in defence of their case. 

ARTICLE 71. 

They are entitled to raise ob
jections and points. The de
cisions of tho Tribunal on these 
l)Oints are final and cannot form 
the subject of any subsequent 
discussion. 

ARTICLE 72. 

The members of the Tribunal 
are entitled to put questions to 
the agents and counsel of the par
ties, and to ask them for explana
tions on doubtful points. 

Neither the questions put, nor 
thff remarks maae by members of 
the Tribunal in the course of the 
discussions1 can be regarded as 
an expression of opinion by the 
Tribunal in i,eneral or by its mem
bers in particular. 

ARTICLE 73. 

The Tribunal is authorized to 
declare its competence in inter
preting the "Compromis," as well 
as the other T1eaties which may 
be inYoked, und in apph·ing the 
principles of law. · 
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ARTICLE 74. 

Le Tribunal a lo droit de rendre 
des ordonnances de procedure 
pour la direction du proces, de 
d6tern1iner les formes, l 'ordre et 
!es delais dans lesquels chaque 
Partie devra prendre ses conclu
sions finales, et de proc~der a 
toutes !es formalites que comporte 
!'administration des preuves. 

ARTICLE 75. 

Les Parties s' enga_gent Ii. fournir 
au Tribunal dans la plus large 
mesure qu'Ehes jugeront_possible, 
tous Jes moyens necessaires pour 
la decision du litige. 

ARTICLE 76. 

Pour toutes Jes notifications que 
le Tribuna'I aurait Ii. faire sur le 
territoire d'une tierce Puissance 
contractante, le Tribunal s'adres
sera directement au Gouverne
ment de cette Puissance. II en 
sera de meme s'il s'agit de faire 
proceder sur place Ii. I' etablisse
ruen t de tous mo yens de preuve. 

Les requetes adrcssees Ii. cet 
effet seront execut6es suivai;.t Jes 
moyens dont la Puissance requise 
dispose d'apres sa legislation in
terieure. Elles ne peuvent etre 
refusees qub si cette Puissance 
Jes juge de nature a porter at
teinte 8, sa souverainet6 OU ft Sa 
securite. 

Le Tribunal aura aussi toujours 
la faculte de recourir a l'interme
diaire de la Puissance sur le terri
toire de laquelle il a son siege. 

ARTICLE 77. 

Les agents et !es conseils des 
P,irties ayant presente tous !es 
eclaircissements et preuves a 
l'appui de leur cause, le President 
prononce la cloture des debats. 

ARTICLE 78. 

Les deliMrations du Tribunal 
ont lieu a huis clos et restent 
secretes. 

Toute decision est prise a la 
roajorite de ses membres. 

ARTICLE 74. 

The Tribunal is entitled to issue . S;,ecis.1 ruJee. 
rules of procedure for the conduct 
of the rose, to decide the forins, 
order, and time in which each 
party must conclude its argu-
ments, and to arrange all the for-
malities required for dealing with 
the evidence. 

ARTICLE 7/i. 

The ]>arties undertake to sup- ,==uon 
ply the Tribunal, as fully as they · 
consider possible, with all the in
formation required for deciding 
the case. 

ARTICLE 76. 

to be 

For all notices which the Tri- 0J,;,~~ul:l':." 111 

bunal has to serve in the territory 
of a third Contracting Power, the 
Tribunal shall apply direct to the 
Government of that Power. The 
same rule applies in the case of 
steps being taken to procure evi-
dence on the spot. 

The requests for this purpose E .. cu,Jngreqn
are to be executed as far as the 
means at the disposal of the Power 
applied to under its municipal law 
allcw. They cannot be rejected 
unless the Power in question con-
siders them calculated to impair 
its own sovereign rights or its 
safety. 

The Court will equally be 
alwavs entitled to act tliroui;h the 
Power on whose territory 1t sits. 

ARTICLE 77. 

When the agents and counsel of 
the parties have submitted all the 
explanations and evidence in sup
port of their case the President 
shall declare the discussion closed. 

ARTICLE 78. 

Close of di&cussions. 

The Tribunal considers its de- va1f:.Uberat1tmfl Pri• 

cisions in priv,ite and the proceed-
ings remain secret. 

All questions are decided by a Majority to dl•Mde. 

majority of the members of the 
1'ribunal. 
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ARTICLE 79. 

StatomeJJ.tofaward. La sentence arbitrale est mo
tivee. Elle mentionne !es noms 
des arbitres; ellc est signee par le 
President et par le greffier ou le 
secretaire fatsant fonctions de 
greffier. 

.Announcement. 

Finality. 

ARTICLE 80. 

La sentence est Jue en seance 
publique, !es agents et !es conseils 
des Parties presents OU doment 
appeles. 

ARTICLE 81. 

La sentence, dtlment prononcee 
et notifiee aux agents des Parties, 
decide definitivement et sans 
appel la contestation. 

ARTICLE 82. 

Dl:l',utesas to!nte,- Tout differend qui pourrait sur-
preta on. gir entre les Parties, concemant 

!'interpretation et !'execution 
de la sentence, sera, sauf stipula
tion contraire, soumis aujugement 
du Tribunal qui !'a rendue. 

Rlght or revfsiOn. 

Gronnds !or de• 
JDaDd. 

Proceedings. 

Limitation.. 

ARTICLE 83. 

Les Parties peuvent se reserver 
dans le compromis de demander 
larevision de la sentence arbitrale. 

Dans ce cas, et sauf stipulation 
contraire, la demande doit iltre 
adressee au Tribunal qui a rendu 
la sentence. ·Elle ne pent iltre 
motivee que par la decouvertc 
d'un fait nouveau qui etlt ete de 
nature A exercer une influence 
decisive sur la sentence et qui, 
!ors de la clllture des debats, etait 
inconnu du Tribunal lui-m@me 
et de la Partie qui a demands la 
revision. 

La procedure de revision ne 
pent etre ouverte que par une 
decision du Tribunal constatant 
expressement !'existence du fait 
nouveau, lui reconnaissant les 
caracteres prevus par le para
graphe precedent et declarant 
A ce titre la demande recevable. 

Le compromis ,l6termine le 
delni dans lequel la demande de 
revision doit etre formee. 

ARTICLE 79. 

The Award must give the rea
sons on which it is based. It con
tains the names of the Arbitra
tors; it is signed bv the President 
and Registrar or by the Secretary 
acting as Registrar. 

ARTICLE 80. 

The Award is read out in pub
lic sitting, the agents and counsel 
of the parties being present or 
duly summoned to attend. 

ARTICLE 81. 

The Award, duly pronounced 
and notified to the agents of the 
parties, settles the dispute defin
itively and without appeal 

ARTICLE 82: 

· Any dispute arisins between 
the parties as to the m terpreta
tion and execution of the Award 
shall, in the absence of an Agree
ment to the contrary, be sub
mitted to the Tribunal which pro
nounced it. 

ARTICLE 83. 

The parties can reserve in the 
"Compromis" the right to de
mand the revision of the Award. 

In this cose and unless there be 
an Agreement to the contrary, 
the demand must be addressed 
to the Tribunal which pro
nounced the Award. It can only 
be made on the ground of the dis
covery of some new fact calcu
lated to awrcise a decisive influ
ence upon the Award and which 
was unknown to the Tribunal and 
to the part-. which demanded the 
revision at the time the discussion 
was closed. 

Proceedin!l's for revision can 
only be instituted by a decision 
of the Tribunal expressly record
ing the existence of the new fact, 
recognizing in it the character 
described in the preceding para
graph, and declarmg the demand 
admissible on this ground. 

The "Compromis'' fixes the 
period within which the demand 
for revision must be made. 
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ARTICLE 84. 

La sent,mce arbitre,le n'est ob
ligatoire que pour les Parties en 
litige. 

Lorsqu'il s'agit de !'interpreta
tion d'une Convention a laquelle 
ont participe d'autres Puissrmces 
que !es Parties en litige, celles-ci 
a vertissent en temps utile toutes 
!es Puissances signataires. Cha
cune de ces Puissances a !~ droit 
d'intervenir au proces. Si une 
ou plusieurs d'entre Elles ont 
profiM de cette faculte, !'inter
pretation contenue dans la sen
tence est egalement obligatoire 11. 
leur egard. 

ARTICLE 85. 

Qhaque ;t:'artie supporte ses 
f'ropres fra1s et une part egale 
iles frais du Tribunal. 

CHAPITRE IV.-De la Procedure 
sommaire d' arbitrage. 

ARTICLE 86. 

En vue de faciliter le fonction
nemen t de la justice arbitrale, 
lorsqu'il s'agit de litiges de nature 
a comporter une procedure som
maire, Jes Puissances contrac
tantes arr~tent Jes re~les ci-apres 
qui seront suivies en 1' absence de 
stipulations differentes, et sous 
reserve, le cas echeant, de !'ap
plication des dispositions du cha
pitre III qui ne seraient pas con
trdres. 

ARTICLE 87. 

Chacune des Parties en litige 
nomme un arbitre. Les deux 
arbitrcs ainsi designes choisis
sent un surarbitre. S'ils ne tom
bent pas d'accord a ce sujet, 
chacun presente denx candidats 
pris sur la liste generule des 
~fembres de la Cour permanente 
en dehors des Membres indi<Jues 
par chacune des Parties Elles
m~1nes et n' 0tant Jes nation aux 
rl'aucune d'Elles; le sort deter
mine lequel des ca.ndidats •ainsi 
presentes sera le surarbitre. 

Le surarbitre preside le Tri
bunal, qui rend ses decisions a la 
majorite des voix. 

ARTICLE 84. 

The Award is not binding ex- ~art!e,bound. 

cept on the parties in dispute. 

,vhen it concerns the interpre- lli~bt ~f other , C , . P,,wer~ 10 intervene. 
tat10n of a onvent1on to which 
Powers other than those in dis
pute are parties, they shall inform 
all the Signatory Powers in good 
time. Each of these Powers is 
entitled to intervene in the case. 
If one or more avail thexnselves 
of this right, the inter_pretation 
contained m the Aw11,rd 1S equally 
binding on them. 

ARTICLE 85. 

Eaeh party pays its own· ex- Expenses. 

penses and an equal share of the 
expenscS of the Tribunal. 

CHAPTER IV. -Arbitration by 
summary procedure. 

ARTICLE 86. 

sunu:nary arbitra
tion. 

With a view to fR.cilitating t.he . Rules Cur summ!ll'Y . J)rocedure. 
workmg of the system of arbitra-
tion in disputes admitting of a 
summary procedure, the Con
traeting Powers adopt the fol-
lowing rules, which shall be ob-
served in the absence of other 
arrangements and subject to the 
reservation that the provisions <>f 
Chapter III apply so far as may Ante, p. "''· 
be. 

ARTICLE 87. 

Each of the parties in dispute Arbitrator, Umpire. 
appcints en Arbitrntor. Th~ two 
Arbitrators thus selected choose 
an Umpire. If they do not agree 

. on this point, each of them pro-
poses two candidates taken from 
the ~neral list of the merr1bers 
of the Permanent Court exclusive 
of the members appointed by 
either of the parties and not being 
nationals of either of them; which 
of the candidates thus proposed 
shall be the Umpire is determined 
by lot. 

The Umpire presides over the 
Tribunal 1 which gives its decisions 
by a majority of votes. 
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ARTICLE 88. 

Bubm-nofcases. A dMaut cl'accord prealable, le 
Tribunal fixe. d~s qu'il est con
stitue, lo delaf <lnns lequelles <leux 
Parties <levront Jui soumettreleurs 
memoires respectifs. 

Agents. 

ARTICLE 89. 

Chaque Partie est representee 
devant le Tribunal par un agent 
qui sort d'intermed1aire entre le 
Tribunal et le Gouvernement qui 
l'a. designe. · 

ARTICLE 90. 

Proceed-tobe!n La procedure a lieu exolusive-
writlng. ment par eorit. Toutefois, ohaque 

Partie a le droit de demander le. 
oomparution de temoins et d'ex-

ora1 explan&tion,. perts. Le Tribunal a, de son 
o0te1 la faoulte de demander des 
explications orales aux agents des 
dam: Parties, ainsi qu'e.ux experta 
et aux temoins dont ii juge la 
oomparution utile. 

F.innl prOV.ildODllo TITRE V.-DISPOSITIONS FI
NALES. 

ARTICLE 91. 

re:fa~~ convention La prCsente Convention d-0.--
ment ratifiee remplacera, clans 
Jes rapports entre Jes Puissances 

Vol. az p. rm. oontraotantes, la Convention pour 
le re_glement pacifique des eon
flits rnternationaux du 29 juillet 
1899. 

Ratification. 

Deposit at. 
H1tgUe, 

ARTICLE 92. 

La presente Convention sera 
ratifiee aussit0t que possible. 

The Les ratifications seront de
posees a La Haye. 

Le premier depllt de ratifica
tions sera constate par un proces
verbal signe par Jes representants 
des Puissanees qui y prennent 
part et par le Ministre des Af
faires Etrangeres des Pays-Bas. 

Les depots ulterieurs de ratifi
cations se feront au moyen d'une 
notification ecrite, adresse'e au 
Gouvernement des Pnvs-Bas et 
accomp11.gnee de !'instrument de 
ratification. 

ARTICLE 88. 

In the absence of any previous 
agreement the Tribunal, as soon 
as it is formed, settles the time 
within which the two parties must 
submit their respective cases to it, 

.ARTIOLE 89. 

Each party is represented before 
the Tribunal by an agent, who 
serves as intermediary between 
the Tribunal and the Govern• 
ment who appointed him. 

ARTICLE 90. 

The proceed01j,s are conducted 
exclusively in writing. Each par
ty, however, is entitled to ask that 
witnesses and experts !lhould · be 
called. The Tribunal has, for its 
part, the right to demand oral 
explanations from the agents of 
the two parties, as well as from 
the experts and witnesses whose 
appearance in Court it may con· 
srder useful. 

PART V.-FrNAL PRovrsroNs. 

ARTICLE 91. 

The present Convention, duly 
ratified, shall replace, as between 
the Contracting_Powers, the Con
vention for the Pacific Settlement 
of International Disputes of the 
29th July, 1899. 

ARTICLE 92. 

The present Convention shall 
be ratified as soon as possible. 

The ratifications shall be de
posited at The Hague. 

The first de_posit of ratifications 
shall be recorded in a proces-verbal 
signed by the Representatives of 
tne Powers which take part there
in and by the N ethcrlnnd Minister 
for Foreign Affairs. 

The subsequent deposits of 
ratifications shall be made by 
means of a written notification, 
addressed to the N etherlancl Gov
ernment nnd nccompanied by the 
instrument of rnt~~'ication. 
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Copie certifilie conforme du 
proces-verbal relatif au premier 
dep6t de ratifications, des notifi
cations mentionnlies a I' alinee. 
precedent, ainsi 9ue des instru
ments de ratification, sera immc
diatement remise, par !es soins 
du Gouvernement des Pays-Bas 
et par la voie diplomati1ue, aux 
Pmssonces conV1ees a a Deu
xiilme ConMrence de la Paix, ainsi 
qu'aux autres Puissances qui au
ront adhere a la Convention. 
Dans les cas vises par I' alinea 
precedent, !edit Gouvernement 
Leur fora conna!tre en m~me 
temps la date a laquelle il a recu 
la notification. 

ARTICLE 93. 

Les Puissances non signataires 
qui ont ete convilies a la Deu
xieme Conference de la Paix 
pourront adherer a la presente 
Convention. 

La Puissance qui desire adherer 
notifie par licrit son intention au 
Gouvernement des Pays-Bas en 
Jui transmettant l'acte d'adhe
sion qui sera depose clans les 
archives dudit Gouvernement. 

Ce Gouvernement transmettra 
immlidiatement a toutes !es au
tres Puissances convi6es a la 
Deuxiilme Conference de la Po.ix 
copie certifiee conforme de la 
noth'lcatLn ainsi que de l'acte 
d'adhesion, en indiquant le. date 
a laq uelle il a recu la notification. 

ARTICLE 94. 

Les conditions auxquelles !es 
Puissances _gui n'ont pas ete con
viees a la Deuxiilme Conference 
de la Pe.ix, pourront adherer a 111 
pr0sente Convention, formeront 
l'objet d'une entente ulterieure 
entre Ies Puissances contrac
tantes. 

ARTICLE 95. 

La prlisente Convention pro
duira effet., pour !es Puissances 
qui auront partici1;>li au premier 
dep6t de ratifications, soixante 
jours apres la date du proces
verbal de ce depot et, pour les 
Puissonces qui ratifieront u!M-

A dulv certified copy of the certJtted oop1es to 
... ., • Powers, 

proces-1:erbal relat1Ye to the first 
deposit of ratifications, of the 
notifications mentioned in the 
preceding paragraph, and of the 
mstruments of ratification, shnll 
beimmediatelysent by the Nether
land GovernmentJ through the 
diplomatic channel, to the Powers 
invited to the Second Peace Con
ference, as well as to those Powers 
which have adhered to the Con
vention. In the cases contem
platedin the preceding paragraph, 
the said Government shall at the 
same time inform the Powers of 
the date on which it received the 
notification. 

ARTICLE 93. 

Non-Sign.itory Powers which Nonmgnatory FoW• 
have been invited to the Second.,,..,.,..,...._ 
Peace Conference may adhere to 
the present Convention. 

The Power which desires to ad- Nolifioatlon of .,_ 

here notifies its intention in writ- tenc 

ing to the Netherland Govern-
ment, forwarding to it the act of 
adhesion, which shall be deposited 
in the archives of the said Govern-
ment. 

This Government shall imme- c.m,nnnioatlon to 
diately forward to all the other 0th

" Powe,,. 

Powers invited to the Second 
Peace Conference a duly certified 
copy of the notification "" well as 
of the act of adhesion, mentioning 
the date on which it received the 
notification. 

ARTICLE 94. 

The cowlitions on which the Adherence byother 
Powrrs which have not been Poweni. 

invited to the Second Peace Con-
ference may adhere to the present 
Convention shall form the subject 
of a subsequent Agreement be-
tween the Contracting Powers. 

ARTICLE 95. 

The present Conv,3ntion shall ti Effect 
take effect., in the case of the ••· 
Powers which were not a party to 
the first deposit of ratifications, 
sixtv days after the date of the 
11roce,-1.,,rbal of this deposit, and, 
m the case of the Powers which 

of ratiflca• 
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rieurement ou qui adMreront, 
soixante jours apres que la noti
fication de leur ratification ou de 
leur adhesion aura lite reQue par 
le Gouvernement des Pays-Bas. 

ARTICLE 96. 

Denunciation. S'il arrivait qu'une des Puis-
sances contractantes vouhl.t dli
noncer la prlisente Convention, 
la dlinonciation sera notifiee par 
oorit au Gouvernement des Pays
Bas qui communiquera imme
diatement copie certifiee con
forme de la. notification a toutes 
Jes autres Puissances en leur 
fo.isant savoir la date a laquelle ii 
!'a re9ue. 

Notif1::• Power La dlinonciation ne Jlroduira 
001

'" -· ses effets qu'a !'egard de la Puis
sance qui !'aura notifiee et un an 
apres que la notification en sera 
parvenue au Gouvernement des 
Pays-Bas. 

Register of ratJtlca
tionll. 

.Ante, p. 2284. 

Ante, p. 2285. 

........ 

Signing. 

Deposit of original. 

Signatures. 

ARTICLE 97. 

Dn registre tenu par le Minis
tere des A:ffaires Etrangeres des 
Pays-Bas indiquera la date du 
dep6t de ratifications effectuli en 
vertu de !'article 92 alineas 3 et 
4, ainsi que la date a la9.uelle au
ront liM re9ues Jes notifications 
d'adhesion (article 93 elinlia 2) 
ou de denonciation (article 96 
alinea 1). 

Chaque Puissance contractante 
est admise a prendre connaissance 
de ce re~tre et a en demander 
des extra,ts certifies conformes. 

En foi de quoi Jes Plenipo
tentiaires ont revGtu la presente 
Convention de leurs signatures. 

Fait a La Ha.ye, le dix-huit 
octobre mil neuf cent sept, en un 
seul exemplaire qui restera de
pose dans !es archives du Gou
vernement des Pavs-Bas et dont 
des copies certifiles conformes, 
seront remises par la voie diplo
matique aux Puissances contrac
tantes. 

1. Pour I' Allemagne: 
MARSCHALL. 
KRIEGE. 

ratifv subsequently or which ad
here; sixty <lays after the notifica
tion of. their ratification or of 
their adhesion has been received 
by the Netherland Government. 

ARTICLE 96. 

In the event of one of the Con
tracting Parties wishing to de
nounce the present Convention, 
the denunciation shell be notified 
in writing to the Netherland Gov
ernment, which shall immediately 
communicate a duly certified copy 
of the notification to all the other 
Powers informing them of the 
date on which it was received. 

The denunciation shell only 
have effect in regard to the noti
fying Power, and one year after 
the notification has reached the 
Netherland Government. 

ARTICLE 97. 

A register kept by the Nether
land Minister for Foreign Affairs 
shall g!ve the date of tlie deposit 
of ratifications effected in virtue 
of .Article 92, paragraphs 3 and 4, 
as well as the date on which the 
notifications of adhesion (Article 
93, paragraph 2) or of denuncia
tion (Article 96, paragraph 1) 
have been received. 

Each Contracting Power is en
titled to have access to this regis
ter and to be supplied with duly 
certified extracts from it. 

In faith whereof the Plenipo
tentiaries have appended their 
signatures to the present Conven
tion. 

Done at 'l'he Hague, t.he 18th 
October 1907, in a single copy, 
which shall remain deposited m 
the archives of the Netherland 
Government, and duly certified 
copies of which shall be sent, 
through the diplomatic channel; 
to the Contractmg Powers. 

!Here follow signatures.] 



( ( 
COXVEXTIOX-IXTERXATIONAL .UU3ITIU.TlUX. OcT. 18, mo,. 2237 
2. Pour !es Etats-Unis d' Ameri

gue. Sous reser\·e de la 
Declaration faite dans la 
seance pleniilre de la Con
ference du 16 Octobre 
1907. 

JOSEPH H. CHOATE, 
HORACE PORTER. 
U. M. RosE. 
DAVID JAYNE HILL, 
C. s. SPERRY: 
WILLIAM I. BUCHANAN. 

3. Pour !'Argentine: 
ROQUE SAENZ PENA, 
LUIS M. DRAGO, 
C. RuEz LARRETA. 

4. Pour I' Autriche-Hongrie: 
MEREY. 
B•• MACCHIO. 

5. Pour la Belgique: 
A. BEERNAERT. 
J, VAN DEN HEUVEL. 
GUILLAUME. 

6. Pour la Bolivia: 
CLAUDIO PINILLA. 

7. Pour!e Bresil: Avec reserves 
sur I' article 53, alineas 2, 
3 et 4. 

Ruy BARBOSA, 
. 8. Pour la Bul~arie: 

General-Ma1or VINAROFF. 
Iv. KARANDJOULOFF. 

9. Pour le Chili: Sous la re
serve de la declaration 
formulee a propos de !'ar
ticle 39 dans Ia. septieme 
seance du 7 octu bre de la 
premiere Commission. 

DOMINGO GANA, 
AUGUSTO MATTE. 
CARLOS CONCHA, 

10. Pour la 0hin•: 
LoUTSENGTSIANG, 
TsIENSUN. 

II. Pour la Colombia: 
JORGE HOLGUIN, 
S:PEREZ TRIANA. 
~1. VARGAS. 

12. Pour la Republique de Cuba: 
ANTONIO s. DE BUSTA· 

MANTE!. 
GONZALO DE QUESADA. 
MANL'EL SANGUILY. 

13. Pour le Danemark: 
C.BRCN. 

14. Pour la Republique Domini
caine: 

dr. l!E!iiRIQUE y CARVAJAL. 
APOL!NAR TEJERA. 

lilgnatures-t.:out d. 
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signaturea-Cont'd. 15. Pour l'Eq~ateur: 
VICTOR M. RENDON. 
E. DORN Y DE ALSUA. 

16. Pour l'Espagne: 
W. R. DE VILLA URRUTIA, 
Josf: DE LA RICA y CALVO. 
GABRIEL MAURA. 

17. Pour la France: 
LEON BOURGEOIS. 
D'EsTOURNELLEs DE CoN

. STANT. 
L. RENAULT •. 
MARCELLIN PELLET. 

18. Pour la Grande-Bretagne: 
EDw. FRY. 
ERNEST SATOW. 
REAY. 
HENRY HOWARD. 

19. Pour la Grace: Avec la r~ 
serve de l'alinea 2 de !'ar
ticle 53: 

CLEON Rizo RANGABE. 
GEORGES SntEIT. 

20. Pour le Guatemala: 
JosE TmLE MACHADO. 

21. Pour le Haiti: 
DALBEMAR JN JOSEPH. 
J. N. LEGER. 
PIERRE HUDICOURT. 

22. Pour l'Italie: 
PbMPILJ. 
G. Fus1NATO. 

23. Pour le Japon: Avec r~ 
serve des alineas 3 et 4 de 
!'article 48, de l'alinea 2 de 
I' article 53 et de I' article 54. 

AIMARO SATO. 
24. Pour le Luxembourg: 

YESCHEN. 
c ... DE VrLLERs. 

25. Pour la Mexique: 
G. A. EsTEVA. 
S. B. DE MIER. 
F. L. DE LA BARRA. 

26. Pour le MonUnegro: 
NELIDOW. 
MARTE'IS. 
N. TCHARYKOW. 

27. Pour le Nicaragua: 
28. Pour la Norvege: 

F. HAGERUP. 
29. Pour le Panama: 

B. PORRAS. 
30. Pour le Paraguay: 

J DU MONCEAU. 
31. Pour Jes Pays-Bas: 

w. H. DE BEAUFORT. 
T. M. C. AsSER. 
DEN BEER PooRTUGAEL. 
J. A. RoE,.r.. 
J. A. LoEFF. 
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32. Pour le Perou: 
C. G. CANDAMO, 

33. Pour la Perse: 
MOMTAZOS-8ALTANEH M. SA

MAD KHAN, 
SADIGH UL MULK M. AHMED 

KHAN. 
34. Pour le Portugal: 

MARQUIS DE SovERAL. 
CONDE DE SELIR, 
ALBERTO D'OuvEIRA. 

35. Pour la Roumll,]lie: Avec Jes 
m6mes reserves formulees 
par !es Plenipotentaires 
Roumains a la signature de 
la Convention pour la R/J
glement pacifique des con
flits internationaux du 29 
iuillet 1899. 

Eoo. MA VROCORDATo. 
36. Pour la Russie: 

NELIDOW. 
MARTENS. 
N. TcHARYKow. 

37. Pour le Salvador: 
P. J. MATHEU. 
s. PEREZ TRIANA. 

38. Pour la Serbie: 
S. GROUiTCH. 
M. G. M1LOVANovrrCH. 
M. G. MILITCHEVITCH. 

39. Pour le Siam: 
Mm,1 CHATIDEJ UDOM. 
C. CoRRAGIONI D'ORELLI. 
LUANG BHUVANARTH NARtr-

BAL. 
40, Pour la Suede: 

Joa. HELLNER, 
41. Pour la Suisse: Sous reserve 

de !'article 53, chiffre 2°. 
CARLIN. 

42. Pour la Turquie: Sous re
serve des declarations por
tees au proc~verboJ de la 
9• .seanw pl6niere de la 
Conference du 16 octobre 
1907. 

1'uBKHAN. 
43. Pour !'Uruguay: 

Josi: BATLLE y ORDONEZ. 
44. Pourle Venezuela: 

J. GrL FoRTOl'L. 
Certifie pour co pie conforms: 
Le Secretaire-Geniral du M''lr

nistere des Ajfaires Etrangeres des 
Pays-Bas. 

HANNEMA. 

Signatures-cont'd, 
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Rcscn11tio11 by 
Unite•l Stlite~. 

Resolution of the 
tlnited Sto.tca Beno.te. 

Ame, p. 2226. 

Ra.tiflcatlon. 

Ante, p, 2284. 

Proclamation. 

And whereas the said Com·ention was signed by the Plenipoten
tiaries of the United States of America under reserve of the declara• 
tion made by them to the International Peace Conference at its ses
sion of October 16, 1907, as. follows: 

"Nothing contained in this convention shall be so construed as to 
require the United States of America to depart from its traditional 
policy of not intruding upon, interfering with, or entangling itself 
m the political questions of policy or internal administrat10n of any 
foreign state; nor shall anythin~ contained in the said convention 
be construed to imply a relinqmshmont by the United States of its 
traditional attitude toward purely American questions;" 

And whereas the Senate of the United States, by its resolution of 
Ar,rii 2, 1908, (two-thirds of the Senators present concurring therein) 
did advise and consent to the ratification of the said Convention with 
the followinE understanding and declarations, to wit: 

"Resolved further, as a ·part of this act of ratijicati.-On, That the 
United States approves this convention with the understanding that 
recourse to the permanent court for the settlement of differences can 
be had only by agreement thereto through general or special treaties 
of arbitration ·heretofore or hereafter concluded between the parties 
in dispute; and the United States now exercises the option con
tained in article fifty-three of said conveution, to exclude the formu
lation of the 'compromis' by the permanent court, and hereby 
excludes from the comfetence of the permanent court the power to 
frame the 'compromis required by general or special treaties of 
arbitration concluded or hereafter to be concluded by the United 
States, and further expressly declares that the 'comJJromis' re
quired by any treaty of arbitration to which the United States may 
lie a party shall be settled only by agreement between the contracting 
parties, unless such treaty shall expressly provide otherwise." 

And whereas the said Convention has been duly ratified by t!te 
Government of the United States of America, by and with the ad
vice and consent of the Senate thereof, and b_y the Governments of 
Germany, Austria-Hungary,· Bolivia China, Denmark, Mexico, the 
Netherlands, Russia, Salvador, and Sweden, and the ratifications of 
the said Governments were, under the provisions of Article 92 of the 
said Convention, deposited by their respective plenipotentiaries with 
the Netherlands Government on November 27, 1909; 

Now therefore, be it known that I, William Howard Taft, Presi
dent of the United States of America, have caused the said Conven
tion to be made public, to the end that the same and every article 
a11d clause thereof may be observed and fulfilled with good faith by 
the Un.ited States and the citizens thereof'psubject to the reserve 
made in the aforesaid decla~ation of the lenipotentiaries of the 
United States end to the aforesaid understanding and declarations 
st11.ted and made by the Senate of the U.uitec States in. its resolution 
of April 2, 1908. 

In testimony whereof, I have hereunto set my hand and caused the 
seal of the Umted States to be affixed. · 

Do11e at the City of Washington this twenty-eighth day of Febru
ary in the year of our Lord one thousand n.ine hundred and 

[BEAL.] ten, and of the Independence of the United States of 
America the one hundred and thirty-fourth. 

By the President: 
Wu H TAFl' 

PC KNOX 
Secretary of State, 
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Permanent Court of Arbitration 
PCA Case Repository 

Larsen v. Hawaiian Kingdom 

Case name Larsen v. Hawaiian Kingdom 

Case description Lance Paul Larsen, a resident of Hawaii, brought a claim against the Hawaiian Kingdom by its 
Council of Regency ("Hawaiian Kingdom") on the grounds that the Government of the 
Hawaiian Kingdom is in continual violation of: (a) its 1849 Treaty of Friendship, Commerce and 
Navigation with the United States of America, as well as the principles of international law laid 
down in the Vienna Convention on the Law of Treaties, 1969 and (b) the principles of 
international comity, for allowing the unlawful imposition of American municipal laws over the 
claimant's person within the territorial jurisdiction of the Hawaiian Kingdom. 

In determining whether to accept or decline to exercise jurisdiction, the Tribunal considered 
the questions of whether there was a legal dispute between the parties to the proceeding, and 
whether the tribunal could make a decision regarding that dispute, if the very subject matter of 
the decision would be the rights or obligations of a State not party to the proceedings. 

The Tribunal underlined the many points of agreement between the parties, particularly with 
respect to the propositions that Hawaii was never lawfully incorporated into the United States, 
and that it continued to exist as a matter of international law. The Tribunal noted that if there 
existed a dispute, it concerned whether the respondent has fulfilled what both parties maintain 
is its duty to protect the Claimant, not in the abstract but against the acts of the United States 
of America as the occupant of the Hawaiian islands. Moreover, the United States' actions 
would not give rise to a duty of protection in international law unless they were themselves 
unlawful in international law. The Tribunal concluded that it could not determine whether the 
Respondent has failed to discharge its obligations towards the Claimant without ruling on the 
legality of the acts of the United States of America - something the Tribunal was precluded 
from doing as the United States was not party to the case. 

Name(s) of claimant(s) Lance Paul Larsen ( Private entity) 

Name(s) of respondent(s) The Hawaiian Kingdom (State) 

Names of parties 

Case number 

Administering institution 

Case status 

Type of case 

Subject matter or economic sector 

Rules used in arbitral proceedings 

Treaty or contract under which proceedings 
were commenced 

Language of proceeding 

Seat of arbitration (by country) 

Arbitrator(s) 

Representatives of the claimant(s) 

Representatives of the respondent(s) 

1999-01 

Permanent Court of Arbitration (PCA) 

Concluded 

Other proceedings 

Treaty interpretation 

UNCITRAL Arbitration Rules 1976 

Other 
The 1849 Treaty of Friendship, Commerce and Navigation with the United States of America 

English 

Netherlands 

Dr. Gavan Griffith QC 
Professor Christopher J. Greenwood QC 
Professor James Crawford SC (President of the Tribunal) 

Ms. Ninia Parks, Counsel and Agent 

Mr. David Keanu Sai, Agent 



Representatives of the parties 

Number of arbitrators in case 

Date of commencement of proceeding [dd
mm-yyyy] 

Date of issue of final award [dd-mm-yyyy] 

Length of proceedings 

Additional notes 

( 
Mr. iJeter Umialiloa Sai, First deputy agent 
Mr. Gary Victor Dubin, Second deputy agent and counsel 

3 

08-11-1999 

05-02-2001 

1-2 years 

Attachments Award or other decision 

> Arbitral Award 15-05-2014 English 

Other 

> Annex 1 - President Cleveland's Message to the Senate and the 

House of Representatives 

> Joint Resolution - To acknowledge the 100th anniversary of the 

18-
12- English 
1893 

January 17, 1893 overthrow of the Kingdom of Hawaii, and to offer an 23-
11- English 

apology to the native Hawaiians on behalf of the United States for the 1993 

overthrow of the Kingdom of Hawaii. 

@ Powered by the Permanent Court of Arbitration, All Rights Reserved. 
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CIVIL LAW ON JURIDICAL FACT OF THE HAWAIIAN STATE AND THE CONSEQUENTIAL 
JURIDICAL ACT BY THE PERMANENT COURT OF ARBITRATION 

FEDERICO LENZERINI* 

5 December 2021 

Juridical Facts 

In the civil law tradition, a juridical fact (or legal fact) is a fact (or event) - determined either by 
natural occurrences or by humans - which produces consequences that are relevant according to 
law. Such consequences are defined juridical effects (or legal effects), and consist in the 
establishment, modification or extinction of rights, legal situations or juridical (or legal) relationships 
(privity). Reversing the order of the reasoning, among the multifaceted natural or social facts 
occurring in the world a fact is juridical when it is legally relevant, i.e. determines the production of 
legal effects per effect of a legal Uuridical) rule (provision). In technical terms, it is actually the legal 
rule which produces legal effects, while the juridical fact is to be considered as the condition for the 
production of the effects. In practical terms, however, it is the juridical fact which activates a 
reaction by the law and makes the production of the effects concretely possible. At the same time, 
no fact can be considered as "juridical" without a legal rule attributing this quality to it.1 

Both rights, powers or obligations - held by/binding a person or another subject of law (in 
international law, a State, an international organization, a people, or any other entity to which 
international law attributes legal personality) - may arise from a juridical fact. 

Sometimes a juridical fact determines the production of legal effects irrespective of the action of a 
person or another subject of law. In other terms, in some cases legal effects are 
automatically produced by a(n inactive) juridical fact - only by virtue of the mere existence of the 
latter - without any need of an action by a legal subject. "Inactive juridical facts are events which 
occur more or less spontaneously, but still have legal effects because a certain reaction is regarded 
to be necessary to deal with the newly arisen circumstances".' Inactive juridical facts may be based 
on an occasional situation, a quality of a person or a thing, or the course of time.3 

Juridical Acts 

In other cases, however, the legal effects arising from a juridical fact only exist potentially, and, in 
order to concretely come into existence they need to be activated through a behaviour by a subject 
of law, which may consist of either an action or a passive behaviour. The legal effects may arise from 
either an operational act - i.e. a behaviour to which the law attributes legally-relevant effects for 
the sole ground of its existence, "although the acting [subject] had no intention to create this legal 

• Professor of International Law and Human Rights, University of Siena (Italy), Department of Political and International 
Sciences. Professor at the LL.M. Program on lntercultural Human Rights, St. Thomas University School of Law, Miami, 
FL, USA. 
1 See Lech Morawski, "Law, Fact and Legal Language", (1999) 18 Law and Philosophy 461, at 463. 
2 See "Legal System of Civil Law in the Netherlands", available at 
<http://www.dutchcivillaw.com/content/lega1system022aa.htm> (accessed on 4 December 2021). 
'Ibidem. 
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effect"4 
- or an act that a subject of law performs intentionally, "because he[/she/it] knows that the 

law will respond to it by acknowledging the conception of a particular legal effect. The act is explicitly 
[and voluntarily] chosen to let this legal effect arise".5 In order to better comprehend this line of 
reasoning, one may consider the example of adverse possession, 6 which is determined by the 
juridical fact that a given span of time has passed during which the thing has continuously been in 
the possession without being claimed by its owner. However, in order for the possessor to 
effectively acquire the right to property, it is usually necessary to activate a legal action before the 
competent authority aimed at obtaining its legal recognition. In this and other similar cases a subject 
of law intentionally performs an act "to set the law in motion" with the purpose of producing a 
desired juridical effect. The legal subject concerned knows that, through performing such an act, 
the wanted juridical effect will be produced as a consequence of the existence of a juridical fact. 
Acts that are intentionally performed by a subject of law with the purpose of producing a desired 
legal effect are defined as juridical acts (or legal acts). It follows that an act consequential to a 
juridical fact (i.e. having the purpose of producing a given juridical effect in consequence of the 
existence of a juridical fact) is called juridical (or legal) act. The entitlement to perform a juridical 
act is the effect of a power attributed by the juridical fact to the legal subject concerned. The most 
evident difference between juridical facts and juridical acts is that, while the former "produce legal 
consequences regardless of a [person]'s will and capacity", the latter "are licit volitional acts- in the 
form of a manifestation of will - that are intended to produce legal consequences" .7 

Effects of Juridical Acts an Third Parties 

One legal subject may only perform a juridical act unilaterally when it falls within her/his/its own 
legal sphere, but an unilateral juridical act may produce effects for other legal subjects as well. For 
instance, in private law unilateral juridical acts exist which produce juridical effects on third parties 
-for instance a will or a promise to donate a sum of money. Usually, unilateral juridical acts start to 
produce their effects from the moment when they are known by the beneficiary, and from that 
moment their withdrawal is precluded, unless otherwise provided for by applicable law (depending 
on the specific act concerned). 

Similarly, bilateral or plurilateral juridical acts influencing the life of third parties are also provided 
by law - e.g. a contract in favour of third parties or a trust, typical of the common law tradition. 
Then, of course, the beneficiary of such acts may decide to refuse the benefits (if any) arising from 
them; however, if such benefits are not refused, said acts will definitely produce their effects, and 
may only be withdrawn within the limits established by law. Juridical acts also include the laws and 
regulations adopted by national parliaments, administrative acts, and, more in general, all acts 
determining- i.e. creating, modifying or abrogating - legal effects. Acts of the judiciary (judgments, 
orders, decrees, etc.) are also included in the concept of juridical acts. For instance, a judgment 
recognizing natural filiation produces the effects of filiation - with retroactive effects -
"transform[ing] the Uuridical] fact of procreation (in itself insufficient to create a legal relationship) 

4 Ibidem. 
5 Ibidem. 
6 Adverse possession refers to a legal principle - in force in many countries, especially of civil law- according to which 
a subject of law is granted property title over another subject's property by keeping continuous possession of it for a 
given (legally defined) period of time, on the condition that the title over the property is not claimed by the owner 
throughout the whole duration of that period of time. 
7 See Nikolaos A. Davrados, "A Louisiana Theory of Juridical Acts" (2020) 80 Louisiana Law Review 1119, at 1273. 
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into a state affiliation (recognized child) that is relevant to the law".8 In this case, a juridical act of 
the judge actually leads to the recognition of a legal state - productive of a number of juridical 
effects, including ex tune - arising from the juridical fact of the natural filiation. This is a perfect 
example of a juridical fact (exactly the natural filiation) whose legal effects exist potentially, and are 
activated by the juridical act represented by the judge's decision. 

The Juridical Act of the Permanent Court of Arbitration (PCA) Recognizing the Juridical Fact of the 
Statehood of the Hawaiian Kingdom and the Council of Regency as its government 

According to the PCA Arbitration Rules,9 disputes included within the competence of the PCA include 
the following instances: 

• disputes between two or more States; 

• disputes between two parties of which only one is a State (i.e., disputes between a State and 
a private entity); 

• disputes between a State and an international organization; 
• disputes between two or more international organizations; 
• disputes between an international organization and a private entity. 

It is evident that, in order for a dispute to fall within the competence of the PCA, it is always 
necessary that either a State or an international organization are involved in the controversy. The 
case of Larsen v. Hawaiian Kingdom 10 was qualified by the PCA as a dispute between a State (The 
Hawaiian Kingdom) and a Private entity (Lance Paul Larsen). 11 In particular, the Hawaiian Kingdom 
was qualified as a non-Contracting Power under Article 47 of the 1907 Convention for the Pacific 
Settlement of International Disputes." In addition, since the PCA allowed the Council of Regency to 
represent the Hawaiian Kingdom in the arbitration, it also implicitly recognized the former as the 
government of the latter. 13 

According to a civil law perspective, the juridical act of the International Bureau of the PCA 
instituting the arbitration in the case of Larsen v. Hawaiian Kingdom may be compared - mutatis 
mutondis - to a juridical act of a domestic judge recognizing a juridical fact (e.g. filiation) which is 
productive of certain legal effects arising from it according to law. Said legal effects may include, 
depending on applicable law, the power to stand before a court with the purpose of invoking certain 
rights. In the context of the Larsen arbitration, the juridical fact recognized by the PCA in favour of 
the Hawaiian Kingdom was its quality of State under international law. Among the legal effects 
produced by such a juridical fact, the entitlement of the Hawaiian Kingdom to be part of an 
international arbitration under the auspices of the PCA was included, since the existence of said 
juridical fact actually represented an indispensable condition for the Hawaiian Kingdom to be 
admitted in the Larsen arbitration, vis-a-vis a private entity (Lance Paul Larsen). Consequently, the 

8 See Armando Cecatiello, "Recognition of the natural child", available at <https://www.cecatiello.it/en/riconoscimento
del-figlio-naturale-2/> (accessed on 4 December 2021). 
9 The PCA Arbitration Rules 2012 (available at <https://docs.pca-cpa.org/2015/11/PCA-Arbitration-Rules-2012.pdf>, 
accessed on 5 December 2021) constitute a consolidation of the following set of PCA procedural rules: the Optional 
Rules for Arbitrating Disputes between Two States (1992); the Optional Rules for Arbitrating Disputes between Two 
Parties of Which Only One is a State (1993); the Optional Rules for Arbitration Between International Organizations and 
States (1996); and the Optional Rules for Arbitration Between International Organizations and Private Parties /1996). 
1° Case number 1999-01. 
11 See <https://pca-cpa.org/en/cases/35/> (accessed on 5 December 2021). 
12 Available at <https://docs.pca-cpa.org/2016/01/1907-Convention-for-the-Pacific-Settlement-of-lnternational
Disputes.pdf> (accessed on 5 December 2021). 
13 See Declaration of Professor Federico Lenzerini [ECF 55-2]. 
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International Bureau of the PCA carried out the juridical act consisting in establishing the arbitral 
tribunal as an effect of the recognition of the juridical fact in point Likewise, e.g., the recognition of 
the juridical fact of filiation by a domestic judge, also the recognition of the Hawaiian Kingdom as a 
State had in principle retroactive effects, in the sense that the Hawaiian Kingdom did not acquire 
the condition of State per effect of the PCA's juridical act. Rather, the Hawaiian Kingdom's Statehood 
was a juridical fact that the PCA recognized as pre-existing to its juridical act. 

The Effects of the Juridical Act of the PCA Recognizing the Juridical Fact of the Continued Existence 
of the Hawaiian Kingdom as a State and the Council of Regency as its government 

At the time of the establishment of the Larsen arbitral tribunal by the PCA, the latter had 88 
contracting parties. 14 One may safely assume that the PCA's juridical act consisting in the recognition 
of the juridical fact of the Hawaiian Kingdom as a State, through the institution of the Larsen 
arbitration, reflected a view shared by all such parties, on account of the fact that the decision of 
the International Bureau of the PCA was not followed by any complaints by any of them. In 
particular, it is especially meaningful that there was "no evidence that the United States, being a 
Contracting State [indirectly concerned by the Larsen arbitration], protested the International 
Bureau's recognition of the Hawaiian Kingdom as a State in accordance with Article 47". 15 On the 
contrary, the United States appeared to provide its acquiescence to the establishment of the 
arbitration, as it entered into an agreement with the Council of Regency of the Hawaiian Kingdom 
to access all records and pleadings of the dispute. 

Under international law, the juridical act of the PCA recognizing the juridical fact of the Hawaiian 
Kingdom as a State may reasonably be considered as an important manifestation of- contextually 
- State practice and opinio juris, in support of the assumption according to which the Hawaiian 
Kingdom is actually- and has never ceased to be - a sovereign and independent State pursuant to 
customary international law. As noted a few lines above, it may be convincingly held that the PCA 
contracting parties actually agreed with the recognition of the juridical fact of the Hawaiian Kingdom 
as a State carried out by the International Bureau. In fact, in international law, acquiescence 
"concerns a consent tacitly conveyed by a State, unilaterally, through silence or inaction, in 
circumstances such that a response expressing disagreement or objection in relation to the conduct 
of another State [or an international institution] would be called for". 16 The case in discussion is 
evidently a situation in the context of which, in the event that any of the PCA contracting parties 
would have disagreed with the recognition of the continued existence of the Hawaiian Kingdom as 
a State by the International Bureau through its juridical act, an explicit reaction would have been 
necessary. Since they "did not do so [.,.] thereby must be held to have acquiesced. Qui tacet 
consentire videtur si /oqui debuisset ac potuisset".17 

14 See <https://pca-cpa.org/en/about/introduction/contracting-parties/> (accessed on 5 December 2021). 
15 See David Keanu Sai, "The Royal Commission of Inquiry'', in David Keanu Sai (ed.), The Royal Commission of Inquiry: 
Investigating War Crimes and Human Rights Violations Committed in the Hawaiian Kingdom (Honolulu 2020) 12, at 25. 
16 See Nuno Sergio Marques Antunes, "Acquiescence", in Ri.idiger Wolfrum (ed.}, Max Planck Encyclopedia of Public 
International Law (2006), at para. 2. 
17 See International Court of Justice, Case concerning the Temple of Preah Vihear /Cambodia v. Thailand), Merits, 
Judgment of 15 June 1962, /.CJ. Reports 1962, p. 6, at 23. 
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LEGAL OPINION ON TIIE AUTHORITY OF THE COUNCIL OF REGENCY OF THE HAWAIIAN 

KINGDOM 

PROFESSOR FEDERICO LENZERINI' 

As requested in the Letter addressed to me, on 11 May 2020, by Dr. David Keanu Sai, Ph.D., Head of the 

Hawaiian Royal Commission of Inquiry, I provide below a legal opinion in which I answer the three 

questions included in the above letter, for purposes of public awareness and clarification of the Regency's 

authority. 

a) Does the Regency have the authority to represent the Hawaiian Kingdom as a State that has been 
under a belligerent accupation by the United States of America since 17 January 1893? 

1. In order to ascertain whether the Regency has the authority to represent the Hawaiian Kingdom as 
a State, it is preliminarily necessary to ascertain whether the Hawaiian Kingdom can actually be 

considered a State under international law. To this purpose, two issues need to be investigated, 

i.e.: a) whether the Hawaiian Kingdom was a State at the time when it was militarily occupied by 

the United States of America, on 17 January 1893; b) in the event that the solution to the first issue 

would be positive, whether the continuous occupation of Hawai'i by the United States, from 1893 

to present times, has led the Hawaiian Kingdom to be extinguished as an independent State and, 

consequently, as a subject of international law. 

2. With respect to the first of the above mentioned issues, as acknowledged by the Arbitral Tribunal of 

the Permanent Court of Arbitration (PCA) in the Larsen case, "in the nineteenth century the 

Hawaiian Kingdom existed as an independent State recognized as such by the United States of 

America, the United Kingdom and various other States, including by exchanges of diplomatic or 

consular representatives and the conclusion of treaties."' At the time of the American occupation, 

the Hawaiian Kingdom fully satisfied the four elements of statehood prescribed by customary 

international law, which were later codified by the Montevideo Convention on the Rights and Duties 
of States in 19332

: a) a permanent population; b) a defined territory; c) government; and d) 

capacity to enter into relations with the other states. This is confirmed by the fact that 

"the Hawaiian Kingdom became a full member of the Universal Postal Union on 1 January 1882, 
maintained more than a hundred legations and consulates throughout the world, and entered 
into extensive diplomatic and treaty relations with other States that included Austria-Hungary, 

' Ph.D., International Law. Professor of International Law, University of Siena (Italy), Department of Political and 
International Sciences. For further information see <https://docenti.unisi.it/it/lenzerini> The author can be contacted 
at federico.lenzerini@unisi.it 
1 See Larsen v. Hawaiian Kingdom, 119 International Low Reports, 2001, 566, at 581. 
2 See Montevideo Convention on the Rights ond Duties of States, 1933, 165 LNTS 19, Article 1. This article codified the 
so-called declarative theory of statehood, already accepted by customary international law; see Thomas D. Grant, 
"Defining Statehood: The Montevideo Convention and its Discontents", 37 Columbia Journal of Transnational Law, 
1998-1999, 403; Joshua Castelli no, International Law and Self-Determination: The Interplay af the Politics af Territorial 
Possession with Farmulatians af Post-Colonial 'National' Identity", The Hague/Boston/London, 2000, at 77; David J. 
U-..-.-;,- /,.,,.j \ r,..,,.,.,,.. ,...,.rl AAnt-nri,.,/,- ,...,., lr,t-,,,,.,,,,.,t,;,..,.,..,../ /,..,,., c::th C:rl I nnrlnn "lnn,1 -.+ no 
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Belgium, Bremen, Denmark, France, Germany, Great Britain, Hamburg, Italy, Japan, 

Netherlands, Portugal, Russia, Spain, Sweden-Norway, Switzerland and the United States".3 

It is therefore unquestionable that in the 1890s the Hawaiian Kingdom was an independent State 

and, consequently, a subject of international law. This presupposed that its territorial sovereignty 

and internal affairs could not be legitimately violated by other States. 

3. Once established that the Hawaiian Kingdom was actually a State, under international law, at the 

time when it was militarily occupied by the United States of America, on 17 January 1893, it is now 

necessary to determine whether the continuous occupation of Hawai'i by the United States from 

1893 to present times has led the Hawaiian Kingdom to be extinguished as an independent State 

and, consequently, as a subject of international law. This issue is undoubtedly controversial, and 

may be considered according to different perspectives. As noted by the Arbitral Tribunal 

established by the PCA in the Larsen case, in principle the question in point might be addressed by 

means of a careful assessment carried out through "having regard inter alia to the lapse of time 

since the annexation [by the United States], subsequent political, constitutional and international 

developments, and relevant changes in international law since the 1890s".4 

4. However- beyond all speculative argumentations and the consequential conjectures that might be 

developed depending on the different perspectives under which the issue in point could be 

addressed - in reality the argument which appears to overcome all the others is that a long-lasting 

and well-established rule of international law exists establishing that military occupation, 

irrespective of the length of its duration, cannot produce the effect of extinguishing the sovereignty 

and statehood of the occupied State. In fact, the validity of such a rule has not been affected by 

whatever changes occurred in international law since the 1890s. Consistently, as emphasized by the 

Swiss arbitrator Eugene Borel in 1925, in the famous Affaire de la Dette publique ottomane, 

"[q]uels que soient les effets de l'occupation .d'un territoire par l'adversaire avant le 
retablissement de la paix, ii est certain qu'a elle seule cette occupation ne pouvait operer 
juridiquement le transfert de souverainete [ ... ] L'occupation, par l'un des belligerants, de [ ... ] 
territoire de l'autre belligerant est un pur fait. C'est un €!tat de choses essentiellement 

provisoire, qui ne substitue pas legalement l'autorite du belligerant envahisseur a celle du 
belligerant envahi".5 

This position was confirmed by, among others, the US Military Tribunal at Nuremberg in 1948, 

holding that "[i]n belligerent occupation the occupying power does not hold enemy territory by 

virtue of any legal right. On the contrary, it merely exercises a precarious and temporary actual 

control".' Indeed, as noted, much more recently, by Yoram Dinstein, "occupation does not affect 

sovereignty. The displaced sovereign loses possession of the occupied territory de facto but it 

retains title de jure [i.e. "as a matter of law"]". 7 In this regard, as previously specified, this 

3 See David Keanu Sai, "Hawaiian Constitutional Governance 11
, in David Keanu Sai (ed.), The Royal Commission of 

Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, Honolulu, 2020, 58, at 64 
(footnotes omitted). 
4 See Larsen v. Hawaiian Kingdom, supra n. 1, at 9.2. 
5 See Affoire de la Dette publique attomane (Bulgarie, lrak, Palestine, Transjordanie, Grece, ltalie et Turquie), 18 April 
1925, Reports of International Arbitral Awards, Volume I, 529, also available at 
<https://legal.un.org/riaa/cases/vol_l/529-614.pdf> (accessed on 16 May 2020), at 555 ("whatever are the effects of 
the occupation of a territory by the enemy before the re-establishment of peace, it is certain that such an occupation 
alone cannot legally determine the transfer of sovereignty [ ... ] The occupation, by one of the belligerents, of [ ... ] the 
territory of the other belligerent is nothing but a pure fact. It is a state of things essentially provisional, which does not 
legally substitute the authority of the invading belligerent to that of the invaded belligerent"). 
6 See USA v. Otta Ohlendorf et al. (Einsatzgruppen Trial), 10 April 1948, (1948) LRTWC 411, at 492. 
7 c,..,.. v,...,...,...., n;,...,.+,_;.,. Thn /..,-,.,,,,.,,,,...-,.;,.,..,,.../ / ,...,.,,...,:On/Ii.-.,-,,.,,,..,,- n,...,...,,..,.,,.._,.;,....., ,l"ld C,.J r-,mh.-irlnn '1010 --.-t- t:O 



Case 1:21-cv-00243-LEK-RT [7/-•Jment 55-2 Filed 08/11/21 Page\,r 1f 15 
\ 643 

PagelD #: 

conclusion can in no way be influenced by the length of the occupation in time, as "[p]rolongation 

of the occupation does not affect its innately temporary nature".' It follows that '"precarious' as it 

is, the sovereignty of the displaced sovereign over the occupied territory is not terminated" by 

belligerent occupation.' Under international law, "le transfert de souverainete ne peut etre 

considere comme effectue juridiquement que par l'entree en vigueur du Traite qui le stipule et a 
dater du jour de cette mise en vigueur",1° which means, in the words of the famous jurist 

Oppenheim, that "[t]he only form in which a cession [of sovereignty] can be effected is an 

agreement embodied in a treaty between the ceding and the acquiring State. Such treaty may be 

the outcome of peaceable negotiations or of war"." Such a conclusion corresponds to "a 

universally recognized rule which is endorsed by jurists and confirmed by numerous rulings of 

international and national courts". 12 

5. The United States has taken possession of the territory of Hawai'i solely through de facto 

occupation and unilateral annexation, without concluding any treaty with the Hawaiian Kingdom. 

Furthermore, it appears that such an annexation has taken place in contravention of the rule of 

estoppel. At it is known, in international law "the doctrine of estoppel protects legitimate 

expectations of States induced by the conduct of another State". 13 On 18 December 1893 President 

Cleveland concluded with Queen Lili'uokalani a treaty, by executive agreement, which obligated 

the President to restore the Queen as the Executive Monarch, and the Queen thereafter to grant 

clemency to the insurgents.14 Such a treaty, which was never carried into effect by the United 

States, would have precluded the latter from claiming to have acquired Hawaiian territory, because 

it had evidently induced in the Hawaiian Kingdom the legitimate expectation that the sovereignty 

of the Queen would have been reinstated, an expectation which was unduly frustrated through the 

annexation. It follows from the foregoing that, according to a plain and correct interpretation of the 

relevant legal rules, the Hawaiian Kingdom cannot be considered, by virtue of the prolonged US 

occupation, as extinguished as an independent State and a subject of international law, despite 

the long and effective exercise of the attributes of government by the United States over Hawaiian 

territory. 15 In fact, in the event of illegal annexation, "the legal existence of[ ... ] States [is] preserved 

from extinction", 16 since "illegal occupation cannot of itself terminate statehood"." The possession 

of the attribute of statehood by the Hawaiian Kingdom was substantially confirmed by the PCA, 

which, before establishing the Arbitral Tribunal for the Larsen case, had to get assured that one of 

the parties of the arbitration was a State, as a necessary precondition for its jurisdiction to exist. In 

8 Ibid. 
9 Ibid. (footnotes omitted). See also, consistently, Peter M.R. Stirk, The Politics of Military Occupation, Edinburgh, 
2009, at 168 and 230. 
10 See Affaire de la Dette publique ottomane, supra n. 5, at 555 ("the transfer of sovereignty can only be considered 
legally effected by the entry into force of a treaty which establishes it and from the date of such entry into force"). 
11 See Lassa FL Oppenheim, Oppenheim's International Law, 7th Ed., vol. 1, 1948, at 500. 
12 See Jean 5. Pictet, Commentary on the Fourth Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War of 12 August 1949, Geneva, 1958, at 275. 
13 See Thomas Cottier, Jorg Paul Muller, "Estoppel", Max Planck Encyclopedias of International Law, April 2007, 
available at <https :// opil. ou plaw. com/view /10.1093/1 aw:epi l/9780199231690/law-9780199231690-e 1401> ( accessed 
on 20 May 2020). 
14 See United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai'i: 1894-95, 
1895, at 1269, available at <https://hawaiiankingdom.org/pdf/Willis_to_Gresham_(12.20.1893}.pdf> (accessed on 20 
May 2020). 
15 In this respect, it is to be emphasized that "a sovereign State would continue to exist despite its government being 
overthrown by military force"; see David Keanu Sai, "The Royal Commission of Inquiry", in David Keanu Sai (ed.), The 
Royal Commission of Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, 
Honolulu, 2020, 12, at 14. 
16 See James Crawford, The Creation of States in International Law, 2'' Ed., Oxford, 2006, at 702. 
17 c,..,.. J...,.,. Q,-,..,.,..,lin o,,.;,,.,..;.-./,,,,. ,.,f D11hlir lnr,,,,.,,.,.,r;,.,,,.,.,./ / ,..,,., 7th C.-1 nvf,...-.-1 "lnno ...,,i. 70 
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that case, the Hawaiian Kingdom was actually qualified as a "State", while the Claimant - Lance 

Paul Larsen - as a "Private entity."18 

6. The conclusion according to which the Hawaiian Kingdom cannot be considered as having been 

extinguished - as a State - as a result of the American occupation also allows to confirm, de piano, 

that the Hawaiian Kingdom, as an independent State, has been under uninterrupted belligerent 
occupation by the United States of America, from 17 January 1893 up to the moment of this 
writing. This conclusion cannot be validly contested, even by virtue of the hypothetical 

consideration according to which, since the American occupation of Hawai'i has not substantially 

involved the use of military force, and has not encountered military resistance by the Hawaiian 

Kingdom,19 it consequently could not be considered as "belligerent". In fact, a territory is 

considered occupied "when it is placed under the authority of the hostile army [ ... ] The law on 

occupation applies to all cases of partial or total occupation, even if such occupation does not 

encounter armed resistance. The essential ingredient for applicability of the law of occupation is 

therefore the actual control exercised by the occupying forces". 20 This is consistent with the rule 

expressed in Article 42 of the Regulations annexed to the Hague Convention (IV) respecting the 

Laws and Customs of War on Land of 1907 - affirming that a "[t]erritory is considered occupied 

when it is actually placed under the authority of the hostile army" - as well as with Article 2 

common to the four Geneva Conventions of 1949, establishing that such Conventions apply "to all 

cases of partial or total occupation of the territory of a High Contracting Party, even if the said 

occupation meets with no armed resistance" (emphasis added). 

7. Once having ascertained that, under international law, the Hawaiian Kingdom continues to exist as 

an independent State, it is now time to assess the legitimacy and powers of the Regency. According 

to the Lexico Oxford Dictionary, a "regency" is "[t]he office of or period of government by a 

regent". 21 In a more detailed manner, the Black's Law Dictionary, which is the most trusted and 

widely used legal dictionary in the United States, defines the term in point as "[t]he man or body of 

men intrusted with the vicarious government of a kingdom during the minority, absence, insanity, 

or other disability of the king".22 Therefore, it appears that, in consideration of the current situation 

of the Hawaiian Kingdom, a regency is the right body entitled to provisionally exercise the powers 

of the Hawaiian Executive Monarch in the absence of the latter, an absence which forcibly 

continues at present due to the persistent situation of military occupation to which the Hawaiian 

territory is subjected. 

8. In legal terms, the legitimacy of the Hawaiian Council of Regency is grounded on Articles 32 and 33 

of the Hawaiian Kingdom Constitution of 1864. In particular, Article 32 states that "[w]henever, 

upon the decease of the Reigning Sovereign, the Heir shall be less than eighteen years of age, the 

Royal Power shall be exercised by a Regent Council of Regency; as hereinafter provided". As far as 

Article 33 is concerned, it affirms that 

"[i]t shall be lawful for the King at any time when he may be about to absent himself from the 
Kingdom, to appoint a Regent or Council of Regency, who shall administer the Government in 

18 See <https://pcacases.com/web/view/35> (accessed on 16 May 2020). 
19 It is to be noted, in this respect, that no armed resistance was opposed to the occupation despite the fact that, as 
acknowledged by US President Cleveland, the Queen "had at her command at least five hundred fully armed men and 
several pieces of artillery. Indeed, the whole military force of her kingdom was on her side and at her disposal"; see 
United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai'i: 1894-95, 1895, at 
453, available at <https://hawaiiankingdom.org/pdf/Willis_to_Gresham_(12.20.1893).pdf> (accessed on 20 May 
2020). 
20 See International Committee of the Red Cross, "The Law of Armed Conflict. Belligerent Occupation", Geneva, June 
2002, available at <https://www.icrc.org/en/doc/assets/files/other/law9_final.pdf> (accessed on 17 May 2020), at 3. 
21 See <https://www.lexico.com/en/definition/regency> (accessed on 17 May 2020). 
22 c,..,.. ...-ht-+nr-//+h.-.1..,,.,,.,i;,.+;,.,,,....., .. ,, ,.. .. ,.../.,,..,..,..,..,.,,/-... f..,,.,.,...,.,.,.,,.,i ,..,..., 17 11,,1...,,, 1n1n\ 
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His name; and likewise the King may, by His last Will and Testament, appoint a Regent or 
Council of Regency to administer the Government during the minority of any Heir to the 
Throne; and should a Sovereign decease, leaving a Minor Heir, and having made no last Will 

and Testament, the Cabinet Council at the time of such decease shall be a Council of Regency, 
until the Legislative Assembly, which shall be called immediately, may be assembled, and the 
Legislative Assembly immediately that it is assembled shall proceed to choose by ballot, a 
Regent of Council of Regency, who shall administer the Government in the name of the King, 
and exercise all the powers which are Constitutionally vested in the King, until he shall have 
attained the age of eighteen years, which age is declared to be the Legal Majority of such 
Sovereign". 

The Council of Regency was established by proclamation on February 28, 1997, by virtue of the 

offices made vacant in the Cabinet Council, on the basis of the doctrine of necessity, the application 

of which was justified by the absence of a Monarch. Therefore, the Council of Regency possesses 

the constitutional authority to temporarily exercise the Royal powers of the Hawaiian Kingdom. 

The Council of Regency, composed by de facto officers, is actually serving as the provisional 

government of the Hawaiian Kingdom, and, should the military occupation come to an end, it shall 

immediately convene the Legislative Assembly, which "shall proceed to choose by ballot, a Regent 

of Council of Regency, who shall administer the Government in the name of the King, and exercise 

all the powers which are Constitutionally vested in the King" until it shall not be possible to 

nominate a Monarch, pursuant to Article 33 of the Hawaiian Kingdom Constitution of 1864. 

9. In light of the foregoing - particularly in consideration of the fact that, under international law, the 

Hawaiian Kingdom continues to exist as an independent State, although subjected to a foreign 

occupation, and that the Council of Regency has been established consistently with the 

constitutional principles of the Hawaiian Kingdom and, consequently, possesses the legitimacy of 

temporarily exercising the functions of the Monarch of the Kingdom - it is possible to conclude that 

the Regency actually has the authority to represent the Hawaiian Kingdom as a State, which has 

been under a belligerent occupation by the United States of America since 17 January 1893, both 

at the domestic and international level. 

b) Assuming the Regency does hove the authority, what effect would its proclamations have on the 
civilian population of the Hawaiian Islands under international humanitarian law, to include its 
proclamation recognizing the State of Hawai'i and its Counties as the administration of the 
occupying State on 3 June 2019? 

10. As previously ascertained, the Council of Regency actually possesses the constitutional authority to 

temporarily exercise the Royal powers of the Hawaiian Kingdom and, consequently, has the 

authority to represent the Hawaiian Kingdom as a State pending the American occupation and, in 

any case, up to the moment when it shall be possible to convene the Legislative Assembly pursuant 

to Article 33 of the Hawaiian Kingdom Constitution of 1864. This means that the Council of 

Regency is exactly in the same position of a government of a State under military occupation, and 

is vested with the rights and powers recognized to governments of occupied States pursuant to 

international humanitarian law. 

11. In principle, however, such rights and powers are quite limited, by reason of the fact that the 

governmental authority of a government of a State under military occupation has been replaced by 

that of the occupying power, "[t]he authority of the legitimate power having in fact passed into the 
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hands of the occupant". 23 At the same time, the ousted government retains the function and the 

duty of, to the extent possible, preserving order, protecting the rights and prerogatives of local 

people and continuing to promote the relations between its people and foreign countries. In the 

Larsen case, the claimant even asserted that the Council of Regency had "an obligation and a 

responsibility under international law, to take steps to protect Claimant's nationality as a Hawaiian 

subject"; 24 the Arbitral Tribunal established by the PCA, however, did not provide a response 

regarding this claim. In any event, leaving aside the latter specific aspect, in light of its position the 

Council of Regency may to a certain extent interact with the exercise of the authority by the 

occupying power. This is consistent with the fact that the occupant is under an international 

obligation to "take all the measures in his power to restore, and ensure, as far as possible, public 

order and safety, while respecting, unless absolutely prevented, the laws in force in the country".25 

Indeed, as noted by the eminent jurist Robert Y. Jennings in an influential article published in 

1946, 26 one of the main purposes of the law of belligerent occupation is to protect the sovereign 

rights of the legitimate government of the occupied territory, and the obligations of the occupying 

power in this regard continue to exist "even when, in disregard of the rules of international law, it 

claims [ ... ] to have annexed all or part of an occupied territory"_Z7 It follows that, the ousted 

government being the entity which represents the "legitimate government" of the occupied 

territory, it may "attempt to influence life in the occupied area out of concern for its nationals, to 

undermine the occupant's authority, or both. One way to accomplish such goals is to legislate for 

the occupied population". 28 In fact, "occupation law does not require an exclusive exercise of 

authority by the Occupying Power. It allows for authority to be shared by the Occupying Power and 

the occupied government, provided the former continues to bear the ultimate and overall 

responsibility for the occupied territory". 29 While in several cases occupants have maintained the 

inapplicability to the occupied territory of new legislation enacted by the occupied government, for 

the reason that it "could undermine their authority [ ... ] the majority of post-World War II scholars, 

also relying on the practice of various national courts, have agreed that the occupant should give 

effect to the sovereign's new legislation as long as it addresses those issues in which the occupant 

has no power to amend the local law, most notably in matters of personal status". 30 The Swiss 

Federal Tribunal has even held that "[e]nactments by the [exiled government] are constitutionally 

laws of the [country] and applied ab initio to the territory occupied [ ... ] even though they could not 

be effectively implemented until the liberation".31 Although this position was taken with specific 

regard to exiled governments, and the Council of Regency was not established in exile but in situ, 

the conclusion, to the extent that it is considered valid, would not substantially change as regards 

the Council of Regency itself. 

12. It follows from the foregoing that, under international humanitarian law, the proclamations of the 

Council of Regency are not divested of effects as regards the civilian population of the Hawaiian 

Islands. In fact, considering these proclamations as included in the concept of "legislation" referred 

23 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on 
Land of 1907. 
24 See Larsen v. Hawaiian Kingdom, supra n. 1, at 12.8. 
25 See Article 43 of the Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on 
Land of 1907. 
26 See "Government in Commission", 23 British Year Book of International Law, 1946, 112. 
27 See Pictet, Commentary on the Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War of 12 August 1949, supra n. 12, at 276. 
28 See Eyal Benvenisti, The International Law of Occupation, 2"' Ed., Oxford, 2012, at 104. 
29 See Philip Spoerri, "The Law of Occupation", in Andrew Clapham and Paola Gaeta (eds.), The Oxford Handbook of 
International Law in Armed Conflict, Oxford, 2014, 182, at 190. 
30 See Benvenisti, The International Law of Occupation, supra n. 28, at 104-105. 
31 c,.,.,.,. .,,.....,m,...., ,, o,...,,,../ n,,1-,..J.. r,.. '11 1,,,1-,,,,,.,,,,...,.;,...,,,,../ / ,..,., 0,...,,..,,..,.,. 1ac:11 "Jc -.+ -,, 
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to in the previous paragraph, 32 they might even, if the concrete circumstances of the case so allow, 

apply retroactively at the end of the occupation, irrespective of whether or not they must be 

respected by the occupying power during the occupation, on the condition that the legislative acts 

in point do not "disregard the rights and expectations of the occupied population". 33 It is therefore 

necessary that the occupied government refrains "from using the national law as a vehicle to 

undermine public order and civil life in the occupied area". 34 In other words, in exercising the 

legislative function during the occupation, the ousted government is subjected to the condition of 

not undermining the rights and interests of the civilian population. However, once the latter 

requirement is actually respected, the proclamations of the ousted government - including, in the 

case of Hawai'i, those of the Council of Regency - may be considered applicable to local people, 

unless such applicability is explicitly refuted by the occupying authority, in its position of an entity 

bearing "the ultimate and overall responsibility for the occupied territory". 35 In this regard, 

however, it is reasonable to assume that the occupying power should not deny the applicability of 

the above proclamations when they do not undermine, or significantly interfere with the exercise 

of, its authority. This would be consistent with the obligation of the occupying power "to maintain 

the status quo ante (i.e. as it was before) in the occupied territory as far as is practically possible",36 

considering that local authorities are better placed to know what are the actual needs of the local 

population and of the occupied territory, in view of guaranteeing that the status quo ante is 

effectively maintained. 

13. As regards, specifically, the Council of Regency's Proclamation recognizing the State of Hawai'i and 

its Counties as the administration of the occupying State of 3 June 2019, 37 it reads as follows: 

"Whereas, in order to account for the present circumstances of the prolonged illegal 
occupation of the Hawaiian Kingdom and to provide a temporary measure of protection for its 
territory and the population residing therein, the public safety requires action to be taken in 
order for the State of Hawai'i and its Counties to begin to comply with the 1907 Hague 
Convention, IV, the 1949 Geneva Convention, IV, and international humanitarian law: 
Now, therefore, We, the acting Council of Regency of the Hawaiian Kingdom, serving in the 
absence of the Monarch and temporarily exercising the Royal Power of the Kingdom, do hereby 
recognize the State of Hawai'i and its Counties, for international law purposes, as the 

administration of the Occupying Power whose duties and obligations are enumerated in the 
1907 Hague Convention, IV, the 1949 Geneva Convention, IV, and international humanitarian 
law; 

And, We do hereby further proclaim that the State of Hawai'i and its Counties shall preserve 
the sovereign rights of the Hawaiian Kingdom government, and to protect the local population 
from exploitation of their persons and property, both real and personal, as well as their civil 
and political rights under Hawaiian Kingdom law". 

32 This is consistent with the assumption that the expression "laws in force in the country", as used by Article 43 of the 
Regulations annexed to the Hague Convention (IV) respecting the Laws and Customs of War on Land of 1907 (see 
supra, text corresponding to n. 25), "refers not only to laws in the strict sense of the word, but also to the 
constitution, decrees, ordinances, court precedents [ ... ] as well as administrative regulations and executive orders 11

; 

see Marco Sassoli, "Legislation and Maintenance of Public Order and Civil Life by Occupying Powers", 16 European 
Journal of International Law, 2005, 661, at 668-69. 
33 See Benvenisti, The International Law of Occupation, supra n. 28, at 105. 
34 Ibid., at 106. 
35 See supra, text corresponding ton. 29. 
36 See International Committee of the Red Cross, "The Law of Armed Conflict. Belligerent Occupation", supra n. 20, at 
9. 
37 Available at <https://www.hawaiiankingdom.org/pdf/Proc_Recognizing_State_of_Hl.pdf> (accessed on 18 May 
-,n1n, 
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As it is evident from a plain reading of its text, this Proclamation pursues the clear purpose of 

ensuring the protection of the Hawaiian territory and the people residing therein against the 

prejudicial effects which may arise from the occupation to which such a territory is actually 

subjected. Therefore, it represents a legislative act aimed at furthering the interests of the civilian 

population through ensuring the correct administration of their rights and of the land. As a 

consequence, it has the nature of an act that is equivalent, in its rationale and purpose (although 

not in its precise subject), to a piece of legislation concerning matters of personal status of the local 

population, requiring the occupant to give effect to it. 38 It is true that the Proclamation of 3 June 

2019 takes a precise position on the status of the occupying power, the State of Hawai'i and its 

Counties being a direct emanation of the United States of America. However, in doing so, the said 

Proclamation simply reiterates an aspect that is self-evident, since the fact that the State of Hawai'i 

and its Counties belong to the political organization of the occupying power, and that they are de 

facto administering the Hawaiian territory, is objectively irrefutable. It follows that the 

Proclamation in discussion simply restates rules already existing under international humanitarian 

law. In fact, the latter clearly establishes the obligation of the occupying power to preserve the 

sovereign rights of the occupied government (as previously ascertained in this opinion),39 the 

"overarching principle [of the law of occupation being] that an occupant does not acquire 

sovereignty over an occupied territory and therefore any occupation must only be a temporary 

situation".40 Also, it is beyond any doubts that an occupying power is bound to guarantee and 

protect the human rights of the local population, as defined by the international human rights 

treaties of which it is a party as well as by customary international law. This has been 

authoritatively confirmed, inter a/ia, by the International Court of Justice.41 While the Proclamation 

makes reference to the duty of the State of Hawai'i and its Counties to protect the human rights of 

the local population "under Hawaiian Kingdom law", and not pursuant to applicable international 

law, this is consistent with the obligation of the occupying power to respect, to the extent possible, 

the law in force in the occupied territory. In this regard, respecting the domestic laws which protect 

the human rights of the local population undoubtedly falls within "the extent possible", because it 

certainly does not undermine, or significantly interfere with the exercise of, the authority of the 

occupying power, and is consistent with existing international obligations. In other words, the 

occupying power cannot be considered "absolutely prevented"42 from applying the domestic laws 

protecting the human rights of the local population, unless it is demonstrated that the level of 

protection of human rights guaranteed by Hawaiian Kingdom law is less advanced than human 

rights standards established by international law. Only in this case, the occupying power would be 

under a duty to ensure in favour of the local population the higher level of protection of human 

rights guaranteed by international law. In sum, the Council of Regency's Proclamation of 3 June 

2019 may be considered as a domestic act implementing international rules at the internal level, 

38 See supra text corresponding to n. 30. 
39 See, in particular, supra, para. 11. 
40 See United Nations, Officer of the High Commissioner of Human Rights, "Belligerent Occupation: Duties and 
Obligations of Occupying Powers", September 2017, available at 
<https://www. humanita ria nresponse. info/sites/www. humanitarian response.info/files/ doc um ents/fi les/ ohch r _ syri a_ -
_belligerent_occupation_-_legal_note_en.pdf> (accessed on 19 May 2020), at 3. 
41 See, in particular, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory 
Opinion of 9 July 2004, 10 Reports, 2004, at 111-113; Case Concerning Armed Activities on the Territory of the Congo 
/Democratic Republic of Congo v. Uganda), Judgement of 19 December 2005, at 178. For a more comprehensive 
assessment of this issue see Federico Lenzerini, "International Human Rights Law and Self-Determination of Peoples 
Related to the United States Occupation of the Hawaiian Kingdom", in David Keanu Sai (ed.), The Royal Commission of 
Inquiry: Investigating War Crimes and Human Rights Violations in the Hawaiian Kingdom, Honolulu, 2020, 173, at 203-
205. 
42 c,..,.,_ ,.,,,..,.,.., +nv+ ,..,...,.,..,..,....,,...nrlinn +n n ')C: 
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which should be effected by the occupying power pursuant to international humanitarian law, 

since it does not undermine, or significantly interfere with the exercise of, its authority. 

14. It may be concluded that, under international humanitarian law, the proclamations of the Council 

of Regency - including the Proclamation recognizing the State of Hawai'i and its Counties as the 

administration of the occupying State on 3 June 2019 - have on the civilian population the effect 

of acts of domestic legislation aimed at protecting their rights and prerogatives, which should be, 

to the extent possible, respected and implemented by the occupying power. 

c) Comment on the working relationship between the Regency ond the administration of the 
occupying State under international humanitarian law. 

15. As previously noted, "occupation law[ ... ] allows for authority to be shared by the Occupying Power 

and the occupied government, provided the former continues to bear the ultimate and overall 

responsibility for the occupied territory". 43 This said, it is to be kept well in mind that belligerent 

occupation necessarily has a non-consensual nature. In fact, "[t]he absence of consent from the 

state whose territory is subject to the foreign forces' presence [ ... ] [is] a precondition for the 

existence of a state of belligerent occupation. Without this condition, the situation would amount 

to a 'pacific occupation' not subject to the law of occupation". 44 At the same time, we also need to 

remember that the absence of armed resistance by the territorial government can in no way be 

interpreted as determining the existence of an implied consent to the occupation, consistently with 

the principle enshrined by Article 2 common to the four Geneva Conventions of 1949.45
• On the 

contrary, the consent, "for the purposes of occupation law, [ ... ] [must] be genuine, valid and 

explicit" .46 It is evident that such a consent has never been given by the government of the 

Hawaiian Kingdom. On the contrary, the Hawaiian government opposed the occupation since its 

very beginning. In particular, Queen Lili'uokalani, executive monarch of the Hawaiian Kingdom, on 

17 January 1893 stated that, 

"to avoid any collision of armed forces and perhaps the loss of life, I do, under this protest, and 
impelled by said force, yield my authority until such time as the Government of the United 
States shall, upon the facts being presented to it, undo the action of its representatives and 
reinstate me in the authority which I claim as the constitutional sovereign of the Hawaiian 
lslands".47 

The opposition to the occupation has never been abandoned up to the time of this writing, 

although for some long decades it was stifled by the policy of Americanization brought about by the 

US government in the Hawaiian Islands. It has eventually revived in the last three lustrums, with the 

establishment of the Council of Regency. 

16. Despite the fact that the occupation inherently configures as a situation unilaterally imposed by the 

occupying power - any kind of consent of the ousted government being totally absent - there still 

is some space for "cooperation" between the occupying and the occupied government - in the 

specific case of Hawai'i between the State of Hawai'i and its Counties and the Council of Regency. 

43 See supra, text corresponding ton. 29. 
44 See Spoerri, "The Law of Occupation", supra n. 29, at 190. 
45 See supra, para. 6. 
46 See Spoerri, "The Law of Occupation", supra n. 29, at 190. 
47 See United States House of Representatives, 53rd Congress, Executive Documents on Affairs in Hawai'i: 1894-95, 
1 OQC: -.+ C:Ot::: 
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Before trying to specify the characteristics of such a cooperation, it is however important to 

reiterate that, under international humanitarian law, the last word concerning any acts relating to 

the administration of the occupied territory is with the occupying power. In other words, 

"occupation law would allow for a vertical, but not a horizontal, sharing of authority [ ... ] [in the 

sense that] this power sharing should not affect the ultimate authority of the occupier over the 

occupied territory".48 This vertical sharing of authority would reflect "the hierarchical relationship 

between the occupying power and the local authorities, the former maintaining a form of control 

over the latter through a top-down approach in the allocation of responsibilities".49 

17. The cooperation referred to in the previous paragraph is implied or explicitly established in some 

provisions of the Fourth Geneva Convention of 1949. In particular, Article 47 states that 

"Protected persons who are in occupied territory shall not be deprived, in any case or in any 

manner whatsoever, of the benefits of the present Convention by any change introduced, as 
the result of the occupation of a territory, into the institutions or government of the said 
territory, nor by any agreement concluded between the authorities of the occupied territories 
and the Occupying Power, nor by any annexation by the latter of the whole or part of the 
occupied territory". 

Through referring to possible agreements "concluded between the authorities of the occupied 

territories and the Occupying Power", this provision clearly implies the possibility of establishing 

cooperation between the occupying and the occupied government. More explicitly, Article 50 

affirms that "[t]he Occupying Power shall, with the cooperation of the national and local 

authorities, facilitate the proper working of all institutions devoted to the care and education of 

children", while Article 56 establishes that, "[t]o the fullest extent of the means available to it, the 

Occupying Power has the duty of ensuring and maintaining, with the cooperation of national and 

local authorities, the medical and hospital establishments and services, public health and hygiene in 

the occupied territory [ ... ]". 

As far as United States practice is concerned, it acknowledges that "[t]he functions of the 

[occupied] government- whether of a general, provincial, or local character - continue only to the 

extent they are sanctioned". 50 With specific regard to cooperation with the occupied government, 

it is also recognized that "[t]he occupant may, while retaining its paramount authority, permit the 

government of the country to perform some or all of its normal functions" .51 

18. Importantly, the provisions referred to in the previous paragraph exactly refer to issues related to 

the protection of civilian persons and of their rights, which is one of the two main aspects (together 

with the preservation of the sovereign rights of the Hawaiian Kingdom government) dealt with by 

the Council of Regency's Proclamation recognizing the State of Hawai'i and its Counties as the 

administration of the occupying State of 3 June 2019.52 In practice, the cooperation advocated by 

the provisions in point may take different forms, one of which translates into the possibility for the 

ousted government to adopt legislative provisions concerning the above aspects. As previously 

seen, the occupying power has, vis-ii-vis the ensuing legislation, a duty not to oppose to it, because 

it normally does not undermine, or significantly interfere with the exercise of, its authority. Further 

to this, it is reasonable to assume that - in light of the spirit and the contents of the provisions 

referred to in the previous paragraph - the occupying power has a duty to cooperate in giving 

48 See International Committee of the Red Cross, Expert Meeting. Occupation and Other Forms of Administration of 
Foreign Territory. Report, Geneva, 2012, available at <https://www.icrc.org/en/doc/assets/files/publications/icrc-002-
4094.pdf> (accessed on 20 May 2020), at 20. 
49 Ibid., at footnote 7. 
50 See "The Law of Land Warfare", United States Army Field Manual 27-10, July 1956, Section 367(a). 
51 Ibid., Section 367(b). 
52 c:,..,.,. ,..,,n.-n +,....,+ fnll,-,u,inn n '27 
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realization to the legislation in point, unless it is "absolutely prevented" to do so. This duty to 

cooperate appears to be reciprocal, being premised on both the Council of Regency and the State 

of Hawai'i and its Counties to ensure compliance with international humanitarian law. 

19. The latter conclusion is consistent with the logical (and legally-grounded) assumption that the 

ousted government is better placed than the occupying power in order to know what are the real 

needs of the civilian population and what are the concrete measures to be taken to guarantee an 

effective response to such needs. It follows that, through allowing the legislation in discussion to be 

applied - and through contributing in its effective application - the occupying power would better 

comply with its obligation, existing under international humanitarian law and human rights law, to 

guarantee and protect the human rights of the local population. It follows that the occupying 

power has a duty - if not a proper legal obligation - to cooperate with the ousted government to 

better realize the rights and interest of the civilian population, and, more in general, to guarantee 

the correct administration of the occupied territory. 

20. In light of the foregoing, it may be concluded that the working relationship between the Regency 

and the administration of the occupying State should have the form of a cooperative relationship 

aimed at guaranteeing the realization of the rights and interests of the civilian population and 

the correct administration of the occupied territory, provided that there are no objective 

obstacles for the occupying power to cooperate and that, in any event, the "supreme" decision

making power belongs to the occupying power itself. This conclusion is consistent with the position 

of the latter as "administrator" of the Hawaiian territory, as stated in the Council of Regency's 

Proclamation recognizing the State of Hawai'i and its Counties as the administration of the 

occupying State of 3 June 2019 and presupposed by the pertinent rules of international 

humanitarian law. 

24 May 2020 

Professor Federico Lenzerini 
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DECLARATION OF DAVID KEANU SAi, Ph.D. 

I, David Keanu Sai, declare the following: 

1. Declarant is a Hawaiian subject residing in Mountain View, Island of 

Hawai'i, Hawaiian Kingdom. I am the Minister of the Interior, Minister of 

Foreign Affairs ad interim, and Chairman of the Council of Regency. 

Declarant served as Agent for the Hawaiian Kingdom in Larsen v. Hawaiian 

Kingdom arbitral proceedings at the Permanent Court of Arbitration from 

1999-2001. 

2. On or about mid-February 2000, declarant, as Agent for the Hawaiian 

Kingdom, had a phone conversation with the Secretary General of the 

Permanent Court of Arbitration (PCA), Tjaco T. van den Hout. In that 

conversation, the Secretary General stated to the declarant that the 

Secretariat was not able to find any evidence that the Hawaiian Kingdom 

had been extinguished as a State and admitted that the 1862 Hawaiian-Dutch 

Treaty was not terminated. The declarant understood that the Hawaiian 

Kingdom satisfied the PCA's institutional jurisdiction pursuant to Article 47 

of the 1907 Hague Convention for the Pacific Settlement of International 

Disputes, I, whereby the PCA would be accessible to Non-Contracting 

States. The arbitral tribunal was not formed until June 9, 2000. 

4 
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3. The Secretary General then stated to the declarant that in order to maintain 

the integrity of these proceedings, he recommended that the Hawaiian 

Kingdom Government provide a formal invitation to the United States to 

join in the arbitral proceedings. The declarant stated that he will bring this 

request up with the Council of Regency. After discussion, the Council of 

Regency accepted the Secretary General's request and declarant travelled by 

airplane with Ms. Ninia Parks, counsel for claimant, Lance P. Larsen, to 

Washington, D.C., on or about March 1, 2000. 

4. On March 2, 2000, Ms. Parks and the declarant met with Sonia Lattimore, 

Office Assistant, L/EX, at 10:30 a.m. on the ground floor of the Department 

of State and presented her with two (2) binders, the first comprised of an 

Arbitration Log Sheet with accompanying documents on record at the 

Permanent Court of Arbitration. The second binder comprised of divers 

documents of the Acting Council of Regency as well as diplomatic 

correspondence with treaty partners of the Hawaiian Kingdom. 

5. Declarant stated to Ms. Lattimore that the purpose of our visit was to 

provide these documents to the Legal Department of the U.S. State 

Department in order for the U.S. Government to be apprised of the arbitral 

proceedings already in train and that the Hawaiian Kingdom, by consent of 

the Claimant, extends an opportunity for the United States to join in the 

5 
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arbitration as a party. Ms. Lattimore assured the declarant that the package 

would be given to Mr. Bob McKenna for review and assignment to someone 

within the Legal Department. Declarant told Ms. Lattimore that he and Ms. 

Parks will be in Washington, D.C., until close of business on Friday, and she 

assured declarant that she will call on declarant's cell phone by the close of 

business that day with a status report. 

6. At 4:45 p.m., Ms. Lattimore contacted the declarant by phone and stated that 

the package had been sent to John Crook, Assistant Legal Advisor for 

United Nations Affairs. She stated that Mr. Crook will be contacting the 

declarant on Friday (March 3, 2000), but declarant could give Mr. Crook a 

call in the morning if desired. 

7. At 11 :00 a.m., March 3, 2000, declarant called Mr. Crook and inquired 

about the receipt of the package. Mr. Crook stated that he did not have 

ample time to critically review the package but will get to it. Declarant 

stated that the reason for our visit was the offer by the Respondent Hawaiian 

Kingdom, by consent of the Claimant, by his attorney, for the United States 

Government to join in the arbitral proceedings already in motion. Declarant 

also advised Mr. Crook that Secretary General van den Hout of the PCA was 

aware of our travel to Washington, D.C., and the offer to join in the 

6 
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arbitration. The Secretary General requested that the dialogue be reduced to 

writing and filed with the International Bureau of the PCA for the record. 

8. Declarant further stated to Mr. Crook that enclosed in the binders were 

Hawaiian diplomatic protests lodged by declarant's former country men and 

women with the Depart of State in the summer of 1897, that are on record at 

the U.S. National Archives, in order for him to understand the gravity of the 

situation. Declarant also stated that included in the binders were two (2) 

protests by the declarant as an officer of the Hawaiian Government against 

the State ofHawai'i for instituting unwarranted criminal proceedings against 

the declarant and other Hawaiian subjects under the guise of American 

municipal laws within the territorial dominion of the Hawaiian Kingdom. 

9. In closing, the declarant stated to Mr. Crook that after a thorough 

investigation into the facts presented to his office, and following zealous 

deliberations as to the considerations offered, the Government of the United 

States shall resolve to decline our offer to enter the arbitration as a Party, the 

present arbitral proceedings shall continue without affect pursuant to the 

1907 Hague Conventions IV and V, and the UNCITRAL Rules of 

arbitration. Mr. Crook acknowledged what was said and the conversation 

then came to a close. That day a letter confirming the content of the 

discussion was drafted by the declarant and sent to Mr. Crook. The letter 

7 
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was also carbon copied to the Secretary General of the PCA, Ms. Parks, Mr. 

Keoni Agard, appointing authority for the arbitral proceedings, and Ms. 

Noelani Kalipi, Hawai'i Senator Daniel Akaka's Legislative Assistant. 

10. Thereafter, the PCA's Deputy Secretary General, Phyllis Hamilton, spoke 

with declarant over the phone and informed declarant that the United States, 

through its embassy in The Hague, notified the PCA that the United States 

had declined the invitation to join in the arbitral proceedings. Instead, the 

United requested permission from the Hawaiian Government and the 

Claimant to have access to the pleadings and records of the case. Both the 

Hawaiian Government and the Claimant consented to the United States' 

request. 

11. On March 21, 2000, Professor Christopher Greenwood, QC, was confirmed 

as an arbitrator, and on March 23, 2000, Gavan Griffith, QC, was confirmed 

as an arbitrator. On May 28, 2000, the arbitral tribunal was completed by the 

appointment of Professor James Crawford as the presiding arbitrator. On 

June 9, 2000, the parties jointly notified, by letter, to the Deputy Secretary 

General of the PCA that the arbitral tribunal had been duly constituted. 

12. After written pleadings were filed by the parties with the PCA, oral hearings 

were held at the PCA on December 7, 8 and 11, 2000. The arbitral award 

was filed with the PCA on February 5, 2000 where the tribunal found that it 

8 
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lacked subject matter jurisdiction because it concluded that the United States 

was an indispensable third party. Consequently, the Claimant was precluded 

from alleging that the Hawaiian Kingdom, by its Council of Regency, was 

liable for the unlawful imposition of American municipal laws over the 

Claimant's person within the territorial jurisdiction of the Hawaiian 

Kingdom without the participation of the United States. 

13. After returning from The Hague in December of 2000, the Council of 

Regency determined that the declarant would enter University ofHawai'i at 

Manoa as a graduate student in the political science department in order to 

directly address the misinformation regarding the continuity of the Hawaiian 

Kingdom as an independent and sovereign State that has been under a 

prolonged occupation by the United States since January 17, 1893 through 

research and publication of articles. The decision made by the Council of 

Regency was in accordance with Section 495-Remedies of Injured 

Belligerent, United States Army FM-27-10 states, "[i]n the event of 

violation of the law of war, the injured party may legally resort to remedial 

action of the following types: a. Publication of the facts, with a view to 

influencing public opinion against the offending belligerent." 

14. The declarant received his master's degree in political science specializing 

in international relations and law in 2004 and received his Ph.D. degree in 

9 
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political science with particular focus on the continuity of the Hawaiian 

Kingdom. Declarant has published multiple articles and books on the 

prolonged occupation of the Hawaiian Kingdom and its continued existence 

as a State under international law. Declarant's curriculum vitae can be 

accessed online at http://www2.hawaii.edu/~anu/pdf/CV.pdf. Declarant can 

be contacted at interior(alhawaiiankingdom.org. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED: Mountain View, Hawaiian Kingdom, May 19, 2021. 

!l~~fl· 
David Keanu Sai 
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From: Alana Bryant
To: William Fenton Sink
Subject: RE: CONFIDENTIAL - subpoena
Date: Wednesday, September 7, 2022 1:19:18 PM

Mr. Sink,
 
This email is to confirm that the deposition of Mr. Kaiama that was scheduled for Friday, September 9, 2022 is
postponed pending the disposition of the motions Mr. Kaiama filed with the Disciplinary Board yesterday
(9/6/22).  Please let me know if you have any questions.
 
Aloha,
Alana  
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Subject: CONFIDENTIAL - subpoena
 
Mr. Sink,
 
As Mr. Kaiama’s motion was denied by the Supreme Court today, we are issuing another subpoena for his
deposition.  We have scheduled the deposition for Friday, September 9, 2022, 9:30 a.m., at ODC’s offices.  Please
let me know if you are able to accept service of the attached subpoena on Mr. Kaiama’s behalf.
 
Thank you,
Alana
 

 
 
 Alana L. Bryant

Assistant Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4037
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In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.

 



DISCIPLINARY BOARD OF THE HAWAI I SUPREME COURT 

In re Dexter K. Ka‘iama, 

 Respondent. 

CONFIDENTIAL 

ODC 18-0339 

ORDER DENYING MOTIONS 

Resisting the Office of Disciplinary Counsel’s (ODC) efforts to investigate a 

complaint suggesting that Dexter K. Ka‘iama violated the Hawai‘i Rules of 

Professional Conduct, attorney Ka‘iama has moved the Hawai‘i Supreme Court’s 

Disciplinary Board Chairperson to dismiss an ODC subpoena and schedule an 

evidentiary hearing on the grounds of a lack of jurisdiction citing HRCP Rule 

12(b)(2). 

A license to practice law in Hawai‘i is a privilege issued by the Hawai‘i 

Supreme Court in accordance to its rules (RSCH Rule 1 et seq.) to qualifying 

applicants who take the oath: 

I do solemnly swear (or affirm) that I will support and defend the 
Constitution of the United States and the Constitution and laws of the 
State of Hawaii, and that I will at all times conduct myself in accordance 
with the Hawaii Rules of Professional Conduct.  



As an officer of the courts to which I am admitted to practice, I 
will conduct myself with dignity and civility towards judicial officers, 
court staff, and my fellow professionals. 

I will faithfully discharge my duties as attorney, counselor, and 
solicitor in the courts of the state to the best of my ability, giving due 
consideration to the legal needs of those without access to justice.  

Dexter Ka‘iama was admitted to the bar of the Hawai‘i Supreme Court in 

1986. In his motions, he submits that he is not subject to the jurisdiction of the 

Hawai‘i Supreme Court’s Disciplinary Board. To the extent that Dexter Ka‘iama 

wishes to practice law as a licensed attorney in the state of Hawai‘i, he is subject to 

the jurisdiction of the Disciplinary Board that serves as a Special Master for the 

Hawai‘i Supreme Court to investigate and prosecute attorney violations of the 

Hawai‘i Rules of Professional Conduct. (RSCH Rule 2 et seq.) In this context,  

arguments over the Kingdom of Hawai‘i are irrelevant. The motions are DENIED 

and Dexter Ka‘iama, as a voluntary member of the bar of the Hawai‘i Supreme 

Court, is obligated to cooperate with the Office of Disciplinary Counsel’s 

investigation. 

September 13, 2022



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that service of a copy of the 

foregoing ORDER DENYING MOTIONS was made either 1) by regular 

U.S. Mail, postage prepaid, or 2) by hand delivery, as indicated below: 

Party 1) by US mail 2) hand delivery

DEXTER K. KA‘IAMA 
1486 Akeke Place 
Kailua, Hawai‘i 96734 

Respondent 

courtesy copy to: cdexk@hotmail.com 

WILLIAM FENTON SINK 
Dillingham Transportation Building 
735 Bishop Street, Suite 400 
Honolulu, Hawai‘i  96813 

Counsel for Respondent 

courtesy copy to: 
jennifer@wfsinklaw.com 



Party 1) by US mail 2) hand delivery

ALANA L. BRYANT 
Deputy Disciplinary Counsel 
BRADLEY R. TAMM 
Chief Disciplinary Counsel 
Office of Disciplinary Counsel 
Merchant Street, Suite 1600 
Honolulu, Hawai‘i 96813 

Attorneys for Office of Disciplinary 
Counsel 

courtesy copy to: 
alana.l.bryant@dbhawaii.org and 
bradley.r.tamm@dbhawaii.org 

DATED: Honolulu, Hawai‘i, September 13, 2022. 

________________________________ 
FAYE F. HEE 
DISCIPLINARY BOARD ADMINISTRATIVE 
  DIRECTOR 



IN THE SUPREME COURT OF THE

STATE OF HAWAI�I

 ODC v. 

or,

 A confidential pending

investigation and/or proceeding
under the Rules of the Supreme
Court of the State of Hawai�i and
its Disciplinary Board, regarding a
matter of attorney discipline.

CONFIDENTIAL

Case No. 

 SUBPOENA

or

 SUBPOENA DUCES TECUM

TO:

1. WE COMMAND YOU, that all business and excuses being set aside,

to appear in person and attend before:

, Disciplinary  Counsel  Investigator

2. At the place of the Office of Disciplinary Counsel, 201 Merchant

Street, Suite 1600, Honolulu, Hawai�i 96813.

3. On the  day of ,  ( ) at 

 o'clock .m. (and at any recessed or adjourned date);

4. Testify as a witness, or custodian, in the attorney disciplinary

matter  captioned above, or  a confidential matter per RSCH

Rule 2.22(a) identified by the case number captioned above.

5. AND WE FURTHER COMMAND YOU to bring and produce at the time and

place aforesaid, the following which you have in your custody or
power, concerning the matter:

 or as set forth on Attachment(s) appended hereto.  

6. FOR FAILURE TO APPEAR AND TESTIFY OR PRODUCE as herein require,

you will be deemed to be in contempt of the Supreme Court of the
State of Hawai�i.

BY AUTHORITY OF THE SUPREME COURT OF THE STATE OF HAWAI�I.

DATED:  Honolulu, Hawai�I

Disciplinary Board Officer Clerk, Supreme Court of the 

State of Hawai�i

______________________________ /s/ Elizabeth Zack

18-0339

Dexter K. Kaiama
c/o William F. Sink, Esq.
735 Bishop Street, Suite 400
Honolulu, Hawaii 96813

Alana L. Bryant

2022
9:30 a

September27th Tuesday

September 14, 2022



From: William Fenton Sink
To: Alana Bryant
Cc: Dexter Kaiama
Subject: Re: CONFIDENTIAL - Subpoena (3)
Date: Thursday, September 15, 2022 10:12:30 AM

Dear Ms. Bryant:

As we discussed, I will accept service of the subpoena for Mr. Kaiama but he will not be appearing at
his deposition on September 27, 2022, at least until all his procedural defenses have been exhausted. 

Thanking you for your professionalism, and I am,

Most respectfully, 
/s/
William Fenton Sink 

Law Offices of William Fenton Sink
735 Bishop Street, Ste. 400
Honolulu, Hawaii 96813

Office: (808) 531-7162
Facsimile: (808) 524-2055
Email: jennifer@wfsinklaw.com

MR. SINK DOES NOT USE EMAIL; PLEASE INCLUDE YOUR PHONE NUMBER ON ALL EMAILS TO ENSURE A QUICKER
RESPONSE.

CONFIDENTIALITY NOTICE: The information contained in this message or attached hereto is between attorney
and client and, therefore privileged and confidential. The use of this information is intended for the sole use of
the individual and/or entity named as the recipient of this transmittal. Copying, dissemination, or distribution of
this message or its attachments is strictly prohibited without the prior approval of the named recipient
hereunder. If you have received this communication in error, please immediately notify us by telephone (808)
531-7162 or by return e-mail, and delete the original message. Your cooperation is appreciated.  

From: Alana Bryant <Alana.L.Bryant@dbhawaii.org>
Sent: Wednesday, September 14, 2022 11:07 AM
To: William Fenton Sink <jennifer@wfsinklaw.com>
Subject: CONFIDENTIAL - Subpoena (3)
 
Mr. Sink,
 
As Mr. Kaiama’s motions were denied by the Disciplinary Board yesterday, we are issuing another subpoena for
his deposition.  We have scheduled the deposition for Tuesday, September 27, 2022, 9:30 a.m., at ODC’s offices. 
Please respond affirmatively to this email if you are able to accept service of the attached subpoena on Mr.
Kaiama’s behalf.
 
Thank you,
Alana
 

 
 

Alana L. Bryant
Assistant Disciplinary Counsel



 (808) 521-4591 (main) | (808) 469-4037
http://www.dbhawaii.org|Alana.L.Bryant@dbhawaii.org

 
* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an operating unit of the
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the
use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any
action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately.
In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.

 



IN THE SUPREME COURT OF THE 
STATE OF HAWAI'I 

ODCv. 
or, 

A confidential pending investigation and/or 
Proceeding under the Rules of the Supreme 
Court of the State of Hawai' i and its 
Disciplinary Board, regarding a matter of 
Attorney discipline. 

CONFIDENTIAL 

Case No. 18-0339 

MOTION TO ALTER OR AMEND 
JUDGMENT DATED SEPTEMBER 13, 
2022, PURSUANT TO HRCP 59(e); 
CERTIFICATE OF SERVICE 

Dexter K. Ka'iama 4249 
1486 Akeke Place 
Kailua, HI 96734 

Respondent 

☐ DISCIPLINARY BOARD
☐ OFFICE OF DISCIPLINARY COUNSEL

☐ RECEIVED, ☐ FILED, ☐ LODGED

DATE: ______________, TIME: __________ 

CASE NO.: ______________________
DKT. NO.: _______________ 

CLERK: ________ 

09/21/2022 3:40pm

18-0339

EKS

✔

✔
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MOTION TO ALTER OR AMEND JUDGMENT DATED 
SEPTEMBER 13, 2022, PURSUANT TO HRCP 59(e) 

Respondent DEXTER K. KA'IAMA (hereafter "Respondent") respectfully moves 

the Disciplinary Board to alter or amend its order denying motions dated September 13, 

2022, pursuant to HRCP 59( e) on the grounds of manifest error of law or fact resulting 

from disregarding the evidentiary standard established by State of Hawai 'iv. Lorenzo1 and 

the Respondent's right to due process and a fair and regular trial. 

Respondent requests the Board to alter or amend its order by granting Respondent's 

request for an evidentiary hearing and to take judicial notice of certain facts in support 

Respondent's motion to dismiss subpoena. 

DATED: Honolulu, Hawai'i, September 21, 2022. 

Res ectfully submitted, 

( 

1 State ofHawai'iv. Lorenzo, 77 Haw. 219,221; 883 P.2d 641,643 (Haw. App. 1994). 
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MEMORANDUM IN SUPPORT OF MOTION 

Respondent moves the Disciplinary Board of the Hawai'i Supreme Court 

(hereinafter "Board") to reconsider, alter or amend its September 13, 2022 order denying 

motions on the grounds of manifest error of law or fact resulting from its disregard of the 

evidentiary standard established by State of Hawai 'i v. Lorenzo ("Lorenzo"). 

I. INTRODUCTION 

At issue in Lorenzo was an evidentiary standard set by the Intermediate Court of 

Appeals ("ICA") on personal jurisdiction. ODC claims this Board has personal jurisdiction 

over Respondent. The Respondent is a Hawaiian subject of the Hawaiian Kingdom and 

that this Board lacks personal jurisdiction over him pursuant to the evidentiary standard set 

by the Lorenzo court. 

As a result, Respondent filed a motion to dismiss subpoena dated August 31, 2022, 

pursuant to HRCP 12(b)(2), and to schedule an evidentiary hearing, or in the alternative, 

motion for protective order dated September 6, 2022, and a motion for request of judicial 

notice in support of Respondent's motion to dismiss dated September 6, 2022. On 

September 13, 2022, Clifford Nakea, Chairperson the Disciplinary Board, filed an order 

denying motions by stating: 

Dexter Ka'iama was admitted to the bar of the Hawai'i Supreme Court in 1986. In 

his motions, he submits that he is not subject to the jurisdiction of the Hawai'i 

Supreme Court's Disciplinary Board. To the extent that Dexter Ka'iama wishes to 

practice law as a licensed attorney in the state of Hawai'i, he is subject to the 

jurisdiction of the Disciplinary Board that serves as a Special Master for the 

Hawai'i Supreme Court to investigate and prosecute attorney violations of the 

Hawai'i Rules of Professional Conduct. (RSCH Rule 2 at seq.) In this context, 

arguments over the Kingdom of Hawai'i are irrelevant. 

Chairperson Nakea's justification in denying Respondent's motions denies 

Respondent's right to due process and his right to a fair and regular hearing that affords all 

the protection under the law. Respondent's entry into the bar was 8 years prior to Lorenzo 

and the evidentiary standard that was set, which has become Hawai'i common law, and is 



binding on all the courts in the ( current) State ofHawai'i and members of the bar, to include 

Chairperson Nakea. It wasn't until 2009 that the Respondent became fully aware of the 

Hawaiian Kingdom's continued existence as a State under international law and his 

nationality as a Hawaiian subject. 

Respondent's first case applying Lorenzo was in 2010 in Onewest Bank v. 

Tamanaha, case no. 3RC10-1-1306, where he was one of three attorneys of record with 

lead counsel, Keoni K. Agard, for the defendant. Since 2010, Respondent has taken the 

time and energy to further research the case law and international laws on the subject of 

the Hawaiian Kingdom as a State and he has, since the Tamanaha case, become as 

proficient on this matter as any attorney within the territory of the Hawaiian Islands. 

According to Lorenzo, the burden of proof was placed on the Defendant in either civil or 

criminal proceedings, to include these proceedings. There were no exceptions to this 

burden, i.e., defendants or respondents that are practicing attorneys. To date, Lorenzo 

remains an open legal question. 1 

In its opening statement in its order denying motions, Chairperson Nakea gives the 

appearance that the Respondent is "[r]esisting the Office of Disciplinary Counsel's (ODC) 

efforts to investigate a complaint." This statement is prejudicial and violates Respondent's 

right to a presumption of innocence, which is recognized as one of the most basic 

requirements of a fair trial or hearing. Filing a motion to dismiss the subpoena pursuant to 

the evidentiary standard set by Lorenzo cannot be construed by the Board as an action that 

constitutes "resisting." It is a pre-trial or pre-administrative hearing matter allowable under 

HRCP 12(b)(2). 

Furthermore, the Respondent regrettably views Chairperson Nakea' s statement, 

"[t]o the extent that Dexter Ka'iama wishes to practice law as a licensed attorney in the 

state of Hawai'i, he is subject to the jurisdiction of the Disciplinary Board," as: (1) 

Manifestly unjust dismissals of pre-trial (in this case pre-administrative proceedings) 

motions to dismiss clearly provided for under Hawai'i State law and rules of civil 

procedure; (2) A blatant disregard of his legal obligations to enforce the evidentiary 

standard set by the Intermediate Court of Appeals ("ICA") on personal jurisdiction under 

Lorenzo; (3) Lacking a modicum of judicial/administrative impartiality; and ( 4) a veiled 

1 State of Hawai'i v. Lee, 90 Haw. 130, 142; 976 P.2d 444,456 (Haw. App. 1999). 

2 



threat in order to coerce Respondent to "cooperate with the Office of Disciplinary 

Counsel's investigation," the accumulation of which is tantamount to an abuse of discretion 

of the administrative authorities of the Chairperson. 

These proceedings should be guided by the rule of law as set forth by the ICA in 

Lorenzo. "The rule of law, sometimes called 'the supremacy of law,' provides that 

decisions should be made by the application of known principles or laws without the 

intervention of discretion in their application."2 As United States Attorney General 

explained this past Saturday before new immigrants at Ellis Island, "[t]he protection of 

law-the rule of law-is the foundation of our system of government. The rule of law 

means that the law treats each ofus alike; There is not one rule for friends, another for foes; 

one rule for the powerful, another for the powerless; a rule for the rich, another for the 

poor."3 

II. DISCUSSION 

According to the ICA in Nishitani v. Baker, "although the prosecution had the 

burden of proving beyond all reasonable doubt facts establishing jurisdiction [in Lorenzo], 

the defendant had the burden of proving facts in support of any defense, such as immunity, 

which would have precluded the court from exercising jurisdiction over the defendant."4 

"However broadly we may review a litigant's standing to pursue a legal issue in court or 

before an agency," states the Hawai'i Supreme Court, "every court must nevertheless 

determine as a threshold matter whether it has jurisdiction to decide the issue presented."5 

According to Lorenzo, the threshold matter is whether the Board has personal 

jurisdiction over the Respondent in light of the Hawaiian Kingdom's continued existence 

as a State and the Respondent as a Hawaiian subject. "Personal jurisdiction exists when ( 1) 

2 Black's Law Dictionary (6th ed. 1990), 1332. 
3 United States Department of Justice, Justice News-Attorney General Merrick B. Garland Administers 
the Oath of Allegiance and Delivers Congratulatory Remarks at Ellis Island Ceremony in Celebration of 
Constitution Week and Citizenship Day, September 17, 2022 ( online at: 
https :/ /www. justice. gov/ opa/speech/attorn ey-general-merrick-b-garland-adm in isters-oath-al I egian ce-and
de livers). 
4 Nishitani v. Baker, 82 Haw. 281,289; 921 P.2d 1182, 1190 (Haw. App. 1996). 
5 Pele Def Fundv. Puna Geothermal Venture, 77 Haw. 64, 67 (1994), citing Bush v. Hawaiian Homes 
Comm 'n, 76 Haw. 128, 133,870 P.2d 1272, 1277 (1994) (observing that a judgment rendered. 

3 



' . 

the defendant's activity falls under the State's long-arm statute, and (2) the application of 

the statute complies with constitutional due process."6 "Hawaii's long-arm statute, HRS 

§634-635, was adopted to expand the jurisdiction of the State's courts to the extent 

permitted by the due process clause of the Fourteenth Amendment."7 

The exception to the long-arm statute are defendants that have successfully 

presented a "factual ( or legal) basis for concluding that the Kingdom exists as a state in 

accordance with recognized attributes of a state's sovereign nature."8 As the Hawai'i 

Supreme Court explained, in State of Hawai 'i v. Armitage, "Lorenzo held that, for 

jurisdictional purposes, should a defendant demonstrate a factual or legal basis that the 

[Hawaiian Kingdom] 'exists as a state in accordance with recognized attributes of a state's 

sovereign nature[,]' and that he or she is a citizen of that sovereign state, a defendant may 

be able to argue that the courts of the State of Hawai'i lack jurisdiction over him or her."9 

To determine personal jurisdiction "the court has discretion to proceed either upon 

the written submissions or through a full evidentiary hearing."10 In Shaw v. North Am. Title 

Co., the ICA quoted 2A J. Moore, J. Lucas & G. Grotheer, Moore's Federal Practice 

,Jl2.07[2.-2] at 12-69-70 (2d ed. 1993): 

If the ... court chooses not to conduct a full-blown evidentiary hearing on a pretrial 

motion to dismiss for lack of personal jurisdiction, plaintiff need make only a 

prima facie showing of jurisdiction through its own affidavits and supporting 

materials, even though plaintiff eventually must establish jurisdiction by a 

preponderance of the evidence either at a pretrial evidentiary hearing or at trial 

and, before the hearing is held, a prima facie showing suffices notwithstanding any 

controverting presentation by the moving party to defeat the motion. 

The ODC, at the onset of these proceedings, did provide a "prima facie" showing 

of the Board's jurisdiction, but the Respondent's motions would have the effect of 

compelling the ODC "to establish jurisdiction by a preponderance of the evidence." To 

deny Respondent the opportunity to "prov[ e] facts in support of [his] defense, such as 

6 Norris v. Six Flags Theme Parks, Inc., 102 Haw. 203,207; 74 P.3d 26, 30 (2003). 
7 Cowan v. First Ins. Co. of Hawaii, Ltd., 61 Haw. 644,649; 608 P.2d 394,399 (1980). 
8 State of Hawai'i v. Lorenzo, 77 Haw. 219,221; 883 P.2d 641,643 (Haw. App. 1994). 
9 State ofHawai'iv. Armitage, 132 Haw. 36, 57; 319 P.3d 1044, 1065 (2014). 
10 Shaw v. North Am. Title Co., 76 Haw. 323, 326-27, 876 P.2d 1291, 1294-95 (1994). 

4 



immunity," violates Respondent's right to due process. The Hawai'i Supreme Court, in 

State v. Matafeo, stated, "[t]he due process guarantee of the Federal and Hawaii 

constitutions serves to protect the right of an accused in a criminal case to a fundamentally 

fair trial ( citation omitted). Central to the protections of due process is the right to be 

accorded a 'meaningful opportunity to present a complete defense."'11 

III. CONCLUSION 

For the reasons set forth above, Respondent requests the Chairperson reverse its 

orders and grant Respondent's Motion to Dismiss Subpoena Dated August 31, 2022, 

Pursuant to HRCP 12(b)(2) and the Lorenzo Principle, filed September 6, 2022 ("Motion 

to Dismiss Subpoena") and Request for Judicial Notice in Support of Respondent's Motion 

to Dismiss Subpoena, filed September 6, 2022. In the alternative, Respondent requests the 

Chairperson schedule an evidentiary hearing, pursuant to Lorenzo, for the Office of 

Disciplinary Counsel to provide rebuttable evidence, factual and legal, that the Hawaiian 

Kingdom ceases to exist as a State. 

DATED: Honolulu, Hawai'i, September 21, 2022. 

fully submitted, 

ERK. KA'IAMA (Bar No. 4249) 

11 State v. Matafeo, 71 Haw. 183, 184 (1990). 

5 



IN THE SUPREME COURT OF THE 
STATE OF HAWAI'I 

ODCv. 
or, 

A confidential pending investigation and/or 
Proceeding under the Rules of the Supreme 
Court of the State ofHawai'i and its 
Disciplinary Board, regarding a matter of 
Attorney discipline. 

CONFIDENTIAL 

Case No. 18-0339 

CERTIFICATE OF SERVICE 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and filed copy of the foregoing document 

will be duly served on the following parties by Hand-delivery or U.S. mail (postage prepaid on 

this date): 

CLIFFORD L. NAKEA 
Disciplinary Board Officer 
Office of Disciplinary Counsel 
Hawai'i Supreme Court 
201 Merchant Street, Suite 1600 
Honolulu, Hawai'i 96813 

WILLIAM FENTON SINK, ESQ. 
Dillingham Transportation Bldg. 
735 Bishop Street, Ste. 400 
Honolulu, HI 96813 

ALANA L. BRYANT, ESQ. 
Assistant Disciplinary Counsel 
Office of Disciplinary Counsel 
Hawai'i Supreme Court 
201 Merchant Street, Suite 1600 
Honolulu, Hawai'i 96813 

Dated: Kailua, Hawai'i, September 21, 2022. 

K. Ka'iama. Esq. 
dent 



From: William Fenton Sink
To: Alana Bryant
Subject: Re: CONFIDENTIAL - Subpoena (3)
Date: Monday, September 26, 2022 9:03:18 AM

Received. Thank you!

Sincerely,
Jennifer M. Inouye, Paralegal

Law Offices of William Fenton Sink
735 Bishop Street, Ste. 400
Honolulu, Hawaii 96813

Office: (808) 531-7162
Facsimile: (808) 524-2055
Email: jennifer@wfsinklaw.com

MR. SINK DOES NOT USE EMAIL; PLEASE INCLUDE YOUR PHONE NUMBER ON ALL EMAILS TO ENSURE A QUICKER
RESPONSE.

CONFIDENTIALITY NOTICE: The information contained in this message or attached hereto is between attorney
and client and, therefore privileged and confidential. The use of this information is intended for the sole use of
the individual and/or entity named as the recipient of this transmittal. Copying, dissemination, or distribution of
this message or its attachments is strictly prohibited without the prior approval of the named recipient
hereunder. If you have received this communication in error, please immediately notify us by telephone (808)
531-7162 or by return e-mail, and delete the original message. Your cooperation is appreciated.

From: Alana Bryant <Alana.L.Bryant@dbhawaii.org>
Sent: Monday, September 26, 2022 8:50 AM
To: William Fenton Sink <jennifer@wfsinklaw.com>
Subject: RE: CONFIDENTIAL - Subpoena (3)

Mr. Sink,

As Mr. Kaiama has filed a motion (Motion to Alter or Amend Judgment Dated September 13, 2022) that is still
pending, we will postpone the deposition that was scheduled for tomorrow, Sept.27 until after the motion has
been decided.

Thank you,
Alana

Alana L. Bryant
Assistant Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4037
http://www.dbhawaii.org|Alana.L.Bryant@dbhawaii.org

* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an operating unit of the
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the
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use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any
action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately.
In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.

 

From: William Fenton Sink <jennifer@wfsinklaw.com> 
Sent: Thursday, September 15, 2022 8:05 AM
To: Alana Bryant <Alana.L.Bryant@dbhawaii.org>
Cc: Dexter Kaiama <cdexk@hotmail.com>
Subject: Re: CONFIDENTIAL - Subpoena (3)
 
Dear Ms. Bryant:
 
As we discussed, I will accept service of the subpoena for Mr. Kaiama but he will not be appearing at
his deposition on September 27, 2022, at least until all his procedural defenses have been exhausted. 
 
Thanking you for your professionalism, and I am,
 
Most respectfully, 
/s/
William Fenton Sink 
 
 
Law Offices of William Fenton Sink
735 Bishop Street, Ste. 400
Honolulu, Hawaii 96813

Office: (808) 531-7162
Facsimile: (808) 524-2055
Email: jennifer@wfsinklaw.com
 
MR. SINK DOES NOT USE EMAIL; PLEASE INCLUDE YOUR PHONE NUMBER ON ALL EMAILS TO ENSURE A QUICKER
RESPONSE.
 
CONFIDENTIALITY NOTICE: The information contained in this message or attached hereto is between attorney
and client and, therefore privileged and confidential. The use of this information is intended for the sole use of
the individual and/or entity named as the recipient of this transmittal. Copying, dissemination, or distribution of
this message or its attachments is strictly prohibited without the prior approval of the named recipient
hereunder. If you have received this communication in error, please immediately notify us by telephone (808)
531-7162 or by return e-mail, and delete the original message. Your cooperation is appreciated. 

From: Alana Bryant <Alana.L.Bryant@dbhawaii.org>
Sent: Wednesday, September 14, 2022 11:07 AM
To: William Fenton Sink <jennifer@wfsinklaw.com>
Subject: CONFIDENTIAL - Subpoena (3)
 
Mr. Sink,
 
As Mr. Kaiama’s motions were denied by the Disciplinary Board yesterday, we are issuing another subpoena for
his deposition.  We have scheduled the deposition for Tuesday, September 27, 2022, 9:30 a.m., at ODC’s offices. 
Please respond affirmatively to this email if you are able to accept service of the attached subpoena on Mr.
Kaiama’s behalf.
 
Thank you,



Alana
 

 
 
 

Alana L. Bryant
Assistant Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4037
http://www.dbhawaii.org|Alana.L.Bryant@dbhawaii.org

 
* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an operating unit of the
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the
use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any
action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately.
In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.

 



BRADLEY TAMM 7841 
Chief Disciplinary Counsel 
ALANA L. BRYANT 10372 
Deputy Disciplinary Counsel 
 
OFFICE OF DISCIPLINARY COUNSEL 
201 Merchant St., Suite 1600  
Honolulu, HI 96813 
(808) 521-4591 
alana.l.bryant@dbhawaii.org  
 
Counsel for Petitioner 
 

DISCIPLINARY BOARD OF THE HAWAI’I SUPREME COURT 
 

 
In Re: 
 
Dexter K. Ka̔iama, HSBA No. 4249, 
 
     Respondent. 

 

 
ODC No. 18-0339  

 
 

OFFICE OF DISCIPLINARY COUNSEL’S RESPONSE TO  
RESPONDENT DEXTER K. KA̔IAMA’S MOTION TO ALTER OR  

AMEND JUDGMENT DATED SEPTEMBER 13, 2022, 
PURSUANT TO HRCP 59(e); CERTIFICATE OF SERVICE   

 
 
 On September 21, 2022, Respondent Dexter K. Ka̔iama filed 

his Motion to Alter or Amend Judgment dated September 13, 2022, 

Pursuant to HRCP 59(e).  As this is a disciplinary matter, the 

Supreme Court of the State of Hawai̔i is the court of original 

jurisdiction.  Haw. Const. art. VI, § 7; HRS § 605-1 (2019); 

RSCH Rule 2.1.  As such, the Hawai̔i Rules of Appellate 

Procedure (HRAP) apply, rather than the Hawai̔i Rules of Civil 

Procedure (HRCP). Rule 40(c) of HRAP states, “[n]o response to a 

motion for reconsideration . . . will be received unless 



2 
 

requested by the appellate court.”  ODC believes that the 

Disciplinary Board (“Board”) would be considered the “appellate 

court” in this case.  

 ODC awaits instruction from the Board as to whether it 

should substantively reply to Ka̔iama’s motion.  

DATED:  September 23, 2022 OFFICE OF DISCIPLINARY COUNSEL 

 
_____________________________ 
ALANA L. BRYANT 
Deputy Disciplinary Counsel 
Counsel for ODC 
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BRADLEY TAMM 7841 
Chief Disciplinary Counsel 
ALANA L. BRYANT 10372 
Deputy Disciplinary Counsel 
 
OFFICE OF DISCIPLINARY COUNSEL 
201 Merchant St., Suite 1600  
Honolulu, HI 96813 
(808) 521-4591 
alana.l.bryant@dbhawaii.org  
 
Counsel for Petitioner 
 

DISCIPLINARY BOARD OF THE HAWAI’I SUPREME COURT 
 

 
In Re: 
 
Dexter K. Ka̔iama, HSBA No. 4249, 
 
     Respondent. 

 

 
ODC No. 18-0339  

 

CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the above 

document, dated September 23, 2022, was duly served by U.S. 

Mail, First Class, postage prepaid, pursuant to RSCH Rule 

2.11(b), on the date set forth below to the following at their 

last known address:  

Dexter K. Ka̔iama 
2700 King Street, #11942 
Honolulu, Hawai̔i 96826 
 

DATE: September 23, 2022  Office of Disciplinary Counsel 
 

 
______________________ 
ALANA L. BRYANT 
Deputy Disciplinary Counsel 
Counsel for ODC 



DISCIPLINARY BOARD OF THE HAWAIʻI SUPREME COURT 

In re Dexter K. Ka‘iama, 

 Respondent. 

CONFIDENTIAL 

ODC 18-0339 

ORDER REJECTING RECONSIDERATION 

There being no rules of the Hawaiʻi Supreme Court or the Disciplinary Board 

thereof to the contrary, Hawaiʻi Rules of Appellate Procedure are applicable and, as 

required by Rule 40 (d) HRAP, 10 days having elapsed from the motion filed herein 

on September 21, 2022, deemed a motion to reconsider the Order of September 13, 

2022, with no action thereon by or on behalf of the Disciplinary Board, the motion 

for reconsideration is rejected. 

October 5, 2022



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that service of a copy of the 

foregoing ORDER REJECTING RECONSIDERATION was made either 1) 

by regular U.S. Mail, postage prepaid, or 2) by hand delivery, as indicated 

below: 

Party 1) by US mail 2) hand delivery
DEXTER K. KA‘IAMA 
1486 Akeke Place 
Kailua, Hawai‘i 96734 

Respondent 
courtesy copy to: cdexk@hotmail.com 

☒ ☐

WILLIAM FENTON SINK 
Dillingham Transportation Building 
735 Bishop Street, Suite 400 
Honolulu, Hawai‘i  96813 

Counsel for Respondent 
courtesy copy to: jennifer@wfsinklaw.com 

☒ ☐

ALANA L. BRYANT 
Deputy Disciplinary Counsel 
BRADLEY R. TAMM 
Chief Disciplinary Counsel 
Office of Disciplinary Counsel Merchant 
Street, Suite 1600 
Honolulu, Hawai‘i 96813 
   Attorneys for Office of Disciplinary Counsel 
courtesy copy to: 
alana.l.bryant@dbhawaii.org and 
bradley.r.tamm@dbhawaii.org 

☐ ☒ 

DATED: Honolulu, Hawai‘i, October 5, 2022. 

________________________________ 
FAYE F. HEE 
DISCIPLINARY BOARD ADMINISTRATIVE 
  DIRECTOR 



IN THE SUPREME COURT OF THE

STATE OF HAWAI�I

 ODC v. 

or,

 A confidential pending

investigation and/or proceeding
under the Rules of the Supreme
Court of the State of Hawai�i and
its Disciplinary Board, regarding a
matter of attorney discipline.

CONFIDENTIAL

Case No. 

 SUBPOENA

or

 SUBPOENA DUCES TECUM

TO:

1. WE COMMAND YOU, that all business and excuses being set aside,

to appear in person and attend before:

, Disciplinary  Counsel  Investigator

2. At the place of the Office of Disciplinary Counsel, 201 Merchant

Street, Suite 1600, Honolulu, Hawai�i 96813.

3. On the  day of ,  ( ) at 

 o'clock .m. (and at any recessed or adjourned date);

4. Testify as a witness, or custodian, in the attorney disciplinary

matter  captioned above, or  a confidential matter per RSCH

Rule 2.22(a) identified by the case number captioned above.

5. AND WE FURTHER COMMAND YOU to bring and produce at the time and

place aforesaid, the following which you have in your custody or
power, concerning the matter:

 or as set forth on Attachment(s) appended hereto.  

6. FOR FAILURE TO APPEAR AND TESTIFY OR PRODUCE as herein require,

you will be deemed to be in contempt of the Supreme Court of the
State of Hawai�i.

BY AUTHORITY OF THE SUPREME COURT OF THE STATE OF HAWAI�I.

DATED:  Honolulu, Hawai�I

Disciplinary Board Officer Clerk, Supreme Court of the 

State of Hawai�i

______________________________ /s/ Elizabeth Zack

18-0339

Dexter K. Kaiama
c/o William F. Sink, Esq.
735 Bishop Street, Suite 400
Honolulu, Hawaii 96813

Alana L. Bryant

2022
9:30 a

13th October Thursday

October 6, 2022



From: Alana Bryant
To: William Fenton Sink
Subject: Re: CONFIDENTIAL - Subpoena (4)
Date: Wednesday, October 12, 2022 5:46:51 PM

Aloha Mr. Sink,

My last email should have specified that I attempted to serve Mr. Kaiama via first class mail on 10/3/22,
but the mail was returned to sender. Please send an updated address for Mr. Kaiama at your soonest
convenience. 

Thank you, 
Alana

From: Alana Bryant
Sent: Wednesday, October 12, 2022 3:46:53 PM
To: William Fenton Sink <jennifer@wfsinklaw.com>
Subject: RE: CONFIDENTIAL - Subpoena (4)
 
Good afternoon Mr. Sink,
 
The request below is received.  At this time, ODC will not postpone or withdraw the subpoena Mr. Kaiama’s
deposition that is scheduled for tomorrow, Oct. 13 at 9:30am.  Mr. Kaiama is free to pursue any remedy he sees
fit, however, ODC must move forward with its disciplinary investigation. 
 
I also wanted to let you know that ODC submitted a response to Mr. Kaiama’s Motion to Alter or Amend
Judgment, and attempted to serve him on 10/3/22 via First Class mail at “2700 E. King Street, #11942, Honolulu,
HI 96826.”  This is the address that is currently listed for Mr. Kaiama on the HSBA website.  Can you send me Mr.
Kaiama’s address for service of process?
 
Thank you, and please call at 808-429-0479 if you have any questions.
 
Alana
 

 
 
 

Alana L. Bryant
Deputy Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4037
http://www.dbhawaii.org|Alana.L.Bryant@dbhawaii.org

 
* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an operating unit of the
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the
use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any
action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately.
In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.

 

From: William Fenton Sink <jennifer@wfsinklaw.com> 
Sent: Wednesday, October 12, 2022 12:58 PM
To: Alana Bryant <Alana.L.Bryant@dbhawaii.org>
Subject: Re: CONFIDENTIAL - Subpoena (4)
 



October 12, 2022 
 
Via Email Only 
 
Alana L. Bryant 
Office of Disciplinary Counsel 
201 Merchant Street, Ste. 1600 
Honolulu, Hawai'i 96813 
 
Re:     Dexter K. Kaiama, Esq. 
 
Dear Ms. Bryant: 
 
On behalf of Mr. Kaiama, we would respectfully request you hold off on any requests for a
deposition until every appeal and/or writ has made their way through the system.  
 
Mr. Kaiama intends to exhaust all remedies available to him, as is his right. Mr. Kaiama does
not intend to waive any claims he might have to challenge the proceedings against him. 
 
Therefore, we respectfully ask that no more notices of deposition are issued until, and if, all
of Mr. Kaiama's options to challenge this procedure are complete.  
 
Thanking you for your professionalism, I am,  
 
Most respectfully,  
 
/s/ 
 
William Fenton Sink 
WFS:jmi 
 
cc:      Dexter Kaiama, Esq. 
 
 
Law Offices of William Fenton Sink
735 Bishop Street, Ste. 400
Honolulu, Hawaii 96813

Office: (808) 531-7162
Facsimile: (808) 524-2055
Email: jennifer@wfsinklaw.com
 
MR. SINK DOES NOT USE EMAIL; PLEASE INCLUDE YOUR PHONE NUMBER ON ALL EMAILS TO ENSURE A QUICKER
RESPONSE.
 
CONFIDENTIALITY NOTICE: The information contained in this message or attached hereto is between attorney
and client and, therefore privileged and confidential. The use of this information is intended for the sole use of
the individual and/or entity named as the recipient of this transmittal. Copying, dissemination, or distribution of



this message or its attachments is strictly prohibited without the prior approval of the named recipient
hereunder. If you have received this communication in error, please immediately notify us by telephone (808)
531-7162 or by return e-mail, and delete the original message. Your cooperation is appreciated. 

From: Alana Bryant <Alana.L.Bryant@dbhawaii.org>
Sent: Thursday, October 6, 2022 6:49 PM
To: William Fenton Sink <jennifer@wfsinklaw.com>
Subject: CONFIDENTIAL - Subpoena (4)
 
Mr. Sink
 
As the Disciplinary Board Chair issued an Order Rejecting Reconsideration yesterday, we are issuing another
subpoena for Mr. Kaiama’s deposition.  I have scheduled the deposition for Thursday, October 13, 2022, 9:30
a.m., at ODC’s offices.  Please let me know if, consistent with the other subpoenas we have issued, you will
accept service on Mr. Kaiama’s behalf.  Please call me at 808-429-0479 if you have any questions or want to
discuss anything related to this matter.
 
Thank you,
Alana
 

 
 
 

Alana L. Bryant
Assistant Disciplinary Counsel
(808) 521-4591 (main) | (808) 469-4037
http://www.dbhawaii.org|Alana.L.Bryant@dbhawaii.org

 
* * * * * CONFIDENTIALITY * * * * *
This e-mail transmission and any accompanying attachments may contain information from the Office of Disciplinary Counsel, an operating unit of the
Disciplinary Board of the Hawaii Supreme Court, which is CONFIDENTIAL and may also be LEGALLY PRIVILEGED. The information is intended only for the
use of the named recipient(s). If you are not an intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any
action in reliance on the contents of this e-mail information is STRICTLY PROHIBITED and that the documents should be returned to this firm immediately.
In this regard, if you have received this e-mail message in error, please notify us by telephone immediately. Thank you.
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