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DEFENDANT’S MOTION TO DISMISS COMPLAINT PURSUANT TO HRCP 12(b)(1) 

 

COMES NOW the Defendant ELAINE E. KAWASAKI, hereinafter DEFENDANT, in pro se, 

makes the following Motion to Dismiss Complaint for lack of subject matter jurisdiction, which can be 

raised at any time throughout the proceedings pursuant to Tamashiro v. State of Hawai`i, 112 Haw. 388, 

398; 146 P.3d 103, 113 (2006), and a request for judicial notice of the enclosed exhibits attached to 

Defendant’s Declaration. 

DEFENDANT moves pursuant to Rule 12(b)(1) of the Hawaii Rules of Civil Procedure to 

dismiss Complaint for want of subject matter jurisdiction in that the suit would manifestly require the 

Court to act outside the constitutional limitations of its judicial power, and unlawfully intrude upon, and 

in effect seize political control over two executive agreements entered into between President Grover 

Cleveland of the United States and Queen Lili`uokalani of the Hawaiian Kingdom. The first agreement is 

the Lili`uokalani assignment (January 17th 1893) that mandates the President to administer Hawaiian 



 
 2 

Kingdom law and the second is the Agreement of restoration (December 18th 1893) that mandates the 

President to restore the Hawaiian Kingdom government and the Queen thereafter to grant amnesty to the 

insurgents. As is more fully shown in Defendant’s Brief in support of this dismissal motion, the 

Complaint attempts to have the Court act outside the confines of the judicial power and fails to give rise 

to any claim or issue over which the Court could constitutionally exercise subject matter jurisdiction 

without violating the Supremacy clause, in particular, the 1893 Executive Agreement and the precedence 

set in U.S. v. Belmont, 301 U.S. 324 (1937), U.S. v. Pink, 315 U.S. 203 (1942), and American Insurance 

Association v. Garamendi, 539 U.S. 396 (2003) regarding executive agreements that do not require 

Senate ratification to have the force and effect of a treaty.  

WHEREFORE, DEFENDANT respectfully prays that the foregoing motion to dismiss be 

inquired into and sustained, that the Complaint, to the extent that it is sought to be maintained against the 

DEFENDANT, be dismissed for the reasons stated in this motion as well as in the more fully detailed 

statement of the facts, set forth with pertinent legal background and authority, in the simultaneously filed 

Brief of the DEFENDANT in support of the motion to dismiss.  

DATED: Kurtistown, Hawai‘i, May 18, 2012.  

 
_____________________ 
ELAINE E. KAWASAKI  
Defendant, pro se 
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

WELLS FARGO BANK, N.A. A NATIONAL 
ASSOCIATION, AS TRUSTEE FOR OPTION 
ONE MORTGAGE LOAN TRUST 2007-FXD2 
ASSET-BACKED CERTIFICATES, SERIES 
2007-FXC2, 
 
                    Plaintiff, 
                     
 vs. 
 
ELAINE E. KAWASAKI; AND JOHN AND 
MARY DOES 1-10, 
                                                                        
                    Defendants. 
_______________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0106 (GSH) 
(Foreclosure-Ejectment) 
(Hilo) 
 
 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS 
 
 
 

  

 
MEMORANDUM IN SUPPORT OF MOTION 

  
 Defendant, ELAINE E. KAWASAKI, in pro se, (hereafter “DEFENDANT”), herein 

submits this Memorandum in support of their Motion to Dismiss Complaint. 

  
I. INTRODUCTION 

 WELLS FARGO BANK, N.A. A NATIONAL ASSOCIATION, AS TRUSTEE FOR 

OPTION ONE MORTGAGE LOAN TRUST 2007-FXD2 ASSET-BACKED CERTIFICATES, 

SERIES 2007-FXC2 (hereafter “PLAINTIFF”) filed a complaint in the Circuit Court of the Third 

Circuit against DEFENDANT for foreclosure and ejectment. PLAINTIFF claims this court has 

jurisdiction over the complaint. 

The PLAINTIFF cannot claim relief from the Circuit Court of the Third Circuit because 

the appropriate court with subject matter jurisdiction in the Hawaiian Islands is an Article II 

Court established under and by virtue of Article II of the U.S. Constitution in compliance with 

Article 43, 1907 Hague Convention IV (36 U.S. Stat. 2277), and pursuant to two sole-executive 

agreements entered into between President Cleveland and Queen Lili‘uokalani as are more fully 

explained hereafter. Article II Courts are Military Courts established by authority of the 
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President,1 being Federal Courts, which were established as “the product of military occupation.” 

See Bederman, Article II Courts, 44 Mercer Law Review 825-879, 826 (1992-1993).  

Military Courts “are generally based upon the occupant’s customary and conventional 

duty to govern occupied territory and to maintain law and order.” See United States Law and 

Practice Concerning Trials of War Criminals by Military Commissions, Military Government 

Courts and Military Tribunals, 3 United Nations War Crimes Commission, Law Reports of Trials 

of War Criminals 103, 114 (1948); see also Jecker v. Montgomery, 54 U.S. 498 (1851); 

Leitensdorfer v. Webb, 61 U.S. 176 (1857); Cross v. Harrison, 57 U.S. 164 (1853); Mechanics' & 

Traders' Bank v. Union Bank, 89 U.S. 276 (1874); United States v. Reiter, 27 Federal Case 768 

(1865); Burke v. Miltenberger, 86 U.S. 519 (1873); New Orleans v. Steamship Co., 87 U.S. 387 

(1874); In re Vidal, 179 U.S. 126 (1900); Santiago v. Nogueras, 214 U.S. 260 (1909); Madsen v. 

Kinsella, 343 U.S. 341 (1952); Williamson v. Alldridge, 320 F. Supp. 840 (1970); Jacobs v. 

Froehlke, 334 F. Supp. 1107 (1971). 

 
II. BURDEN ESTABLISHING SUBJECT MATTER JURISDICTION RESTS WITH THE 

PLAINTIFF 
 

 In State of Hawai`i v. Lorenzo, 77 Haw. 219 (1994), the Defendant claimed to be a 

citizen of the Hawaiian Kingdom and that the State of Hawai`i courts did not have jurisdiction 

over him. In 1994, the case came before the Intermediate Court of Appeals (ICA) and Judge Heen 

delivered the decision. Judge Heen affirmed the lower court’s decision denying Lorenzo’s motion 

to dismiss, but explained that “Lorenzo [had] presented no factual (or legal) basis for concluding 

that the Kingdom exists as a state in accordance with recognized attributes of a state’s sovereign 

nature.” Id., 221. In other words, the reason Lorenzo’s argument failed was because he “did not 

meet his burden of proving his defense of lack of jurisdiction.” Id. In Nishitani v. Baker, 82 Haw. 

281, 289 (1996), however, the Court shifted that burden of proof not upon the Defendant, but 

upon the Plaintiff, whereby “proving jurisdiction thus clearly rests with the prosecution.” The 

Court explained, “although the prosecution had the burden of proving beyond a reasonable fact 

establishing jurisdiction, the defendant has the burden of proving facts in support of any 

defense…which would have precluded the court from exercising jurisdiction over the defendant 

(emphasis added).” Id. “‘Substantial evidence’ …is credible evidence which is of sufficient 

quality and probative value to enable a person of reasonable caution to support a conclusion.” In 

re Doe, 84 Hawai‘i 41, 46 (Haw. S.Ct. 1996). 
                                                
1 These types of courts were established during the Mexican-American War, Civil War, Spanish-American 
War, and the Second World War, while U.S. troops occupied foreign countries and administered the laws 
of these States. 
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PLAINTIFF will be unable to meet such a burden of proving subject matter jurisdiction 

“beyond a reasonable fact” because of two executive agreements entered into between President 

Cleveland of the United States and Queen Lili`uokalani of the Hawaiian Kingdom, called the 

Lili`uokalani assignment (Exhibit “A” of Expert Memorandum of Dr. David Keanu Sai, Exhibit 

“4” Declaration of DEFENDANT) of executive power and the Agreement of restoration (Exhibit 

“B” of Expert Memorandum of Dr. David Keanu Sai, Exhibit “4” Declaration of DEFENDANT). 

Congress was apprised of the Lili‘uokalani assignment by Presidential Message, December 18, 

1893, See United States House of Representatives, 53d Cong., Executive Documents on Affairs 

in Hawaii: 1894-95, 443-465 (1895). Presidential Message, January 13, 1894, apprised Congress 

of the Agreement of restoration. See Id., 1241-1284. 

 
III. STANDARD OF REVIEW 

Rule 12(b)(1) of the HRCP reads as follows: 
(b) How presented. Every defense, in law or fact, to a claim for 
relief in any pleading, whether a claim, counterclaim, cross-
claim, or third-party claim, shall be asserted in the responsive 
pleading thereto if one is required, except that the following 
defenses may at the option of the pleader be made by motion: (1) 
lack of jurisdiction over the subject matter. 

  
Jurisdictional issues, whether personal or subject matter, can be raised at any time and 

that subject matter jurisdiction may not be waived.  Wong v. Takushi, 83 Hawai`i 94, 98 (1996), 

see also State of Hawai`i v. Moniz, 69 Hawai`i 370, 372 (1987). In Tamashiro v. State of 

Hawai`i, 112 Haw. 388, 398; 146 P.3d 103, 113 (2006), the Hawai`i Supreme Court stated, “The 

lack of jurisdiction over the subject matter cannot be waived by the parties. If the parties do not 

raise the issue, a court sua sponte will, for unless jurisdiction of the court over the subject matter 

exists, any judgment rendered is invalid.” “[I]t is well-established . . . that lack of subject matter 

jurisdiction can never be waived by any party at any time.” Chun v. Employees' Ret. Sys. of 

Hawai'i, 73 Haw. 9, 14, 828 P.2d 260, 263 (1992). See also Amantiad v. Odum, 90 Haw. 152, 

159, 977 P.2d 160, 167 (1999) (“A judgment rendered by a circuit court without subject matter 

jurisdiction is void”). 

The U.S. Constitution provides that treaties, like acts of Congress, are considered the 

“supreme law” of the land; see U.S. Constitution Article VI (2), and Maiorano v. Baltimore & 

Ohio R.R. Co., 213 U.S. 268, 272-73 (1909).  Also, Executive Agreements entered into by the 

President under his sole constitutional authority with foreign States are treaties that do not require 

ratification by the Senate or approval of Congress. See United States v. Belmont, 301 U.S. 324, 
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326 (1937). Given that valid executive agreements are binding treaties, this Court should grant 

Defendant’s Motion to Dismiss in order to accomplish justice. 

 
IV. SUMMARY OF ARGUMENT 

DEFENDANT asserts that this Court lacks subject matter jurisdiction because of two 

executive agreements, the Lili`uokalani assignment (January 17, 1893) and the Agreement of 

restoration (December 18, 1893). These executive agreements provide the legal and factual 

evidence that the federal government currently recognizes the Hawaiian Kingdom. (In United 

States v. Lorenzo, 995 F.2d 1448, 1456 (1993), the 9th Circuit concluded that “[t]he appellants 

have presented no evidence that the Sovereign Kingdom of Hawaii is currently recognized by the 

federal government.”) These executive agreements also provide the “basis for concluding that the 

Kingdom exists as a state in accordance with recognized attributes of a state’s sovereign nature” 

pursuant to the evidentiary standard set by Lorenzo, at 221.  The Circuit Court of the Third 

Circuit claim to jurisdiction is in conflict with the 1893 Executive Agreements and the 

precedence in Belmont, U.S. v. Pink, 315 U.S. 203 (1942), and American Insurance Association 

v. Garamendi, 539 U.S. 396, (2003), where sole executive agreements preempt State law. 

Rebuttable presumptions of law have been created by means of judicial notice. In 

Belmont, 301 U.S. 324, 330 (1937) the U.S. Supreme Court stated, “We take judicial notice of 

the…assignment set forth in the complaint.” The Court was making reference to an assignment 

that “was effected by an exchange of diplomatic correspondence between the Soviet Government 

and the United States,” Id., at 326. The appellant argued that the laws of New York could not be 

invoked as to deprive the faithful execution of a sole executive agreement, being an international 

compact. The Court applied the supremacy rule of treaties over state laws to the assignment being 

an international compact or sole-executive agreement. The Court stated, “And when judicial 

authority is invoked in aid of such consummation, state constitutions, state laws, and state 

policies are irrelevant to the inquiry and decision. It is inconceivable that any of them can be 

interposed as an obstacle to the effective operation of a federal constitutional power (citation 

omitted).” Id., at 332. The taking of judicial notice of the legal phenomenon that executive 

agreements preempt State law gives rise to the presumption.  

Reinforcing the rule established in Belmont, the U.S. Supreme Court in Pink, at 223, 

“added that ‘all international compacts and agreements’ are to be treated with similar 

dignity, for the reason that ‘complete power over international affairs is in the national 

government, and is not and cannot be subject to any curtailment or interference on the part of the 

several states (emphasis added).’” In Garamendi, at 416, the U.S. Supreme Court ruled, “valid 
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executive agreements are fit to preempt state law, just as treaties are.” See also Belmont, at 327, 

331; Pink, at 223, 230-231. This rule is a mandatory precedent by the U.S. Supreme Court that 

binds all the courts of states to follow. State courts, however, are not bound to follow persuasive 

precedents, but they may choose to unless there is a contradictory mandatory precedent. The 

preemption rule of valid executive agreements is a mandatory precedent, not a persuasive 

precedent. 

“[A] rule based upon the Constitution of the United States which, under the Supremacy 

Clause, is binding upon state courts as well as upon federal courts.” Henry et al. v. City of Rock 

Hill, 376 U.S. 776, 777; 84 S. Ct. 1042, 1043 (1964); “Art. VI of the Constitution makes it of 

binding effect on the States ‘any Thing in the Constitution or Laws of any State to the Contrary 

notwithstanding.’ Every state legislator and executive and judicial officer is solemnly committed 

by oath taken pursuant to Art. VI, cl. 3, ‘to support this Constitution.’” Cooper v. Aaron, 358 U.S. 

1, 18; 78 S. Ct. 1401, 1410 (1958). 

The U.S. Supreme Court has final authority on questions of the U.S. Constitution. When 

the U.S. Supreme Court held that valid executive agreements preempt “state constitutions, state 

laws, and state policies,” then that precedent in its interpretation of sole executive agreements 

binds every court as it applies to jurisdictional claims by States. Until the U.S. Supreme Court 

changes the ruling, the binding precedent is authoritative on the meaning of sole executive 

agreements. The Court has no discretion to apply the rule, but must carry out the rule even if the 

Court disagrees. 

 
V. ARGUMENT: CIRCUIT COURT OF THE THRID CIRCUIT LACKS SUBJECT 

MATTER JURISDICTION 
 

In State of Hawai`i v. Lee, 90 Haw. 130, 142; 976 P.2d 444, 456 (1999), the Hawai‘i 

Supreme Court, in referencing Lorenzo, stated, “it is an open legal question whether the 

‘Kingdom of Hawai'i’ still exists.” This open legal question has since not been conclusively 

answered pursuant to the ICA’s instructive exposition because defendants have not provided 

evidence that the Hawaiian Kingdom continues to exist as a state. See State of Hawai‘i v. 

Rodenhurst, 2010 Haw. App. LEXIS 588, (Haw. Ct. App. Oct. 29, 2010); State of Hawai‘i v. 

Makekau, 2009 Haw. App. LEXIS 633 (Haw. Ct. App. Sept. 29, 2009); State v. Ampong, 2009 

Haw. App. LEXIS 72 (Haw. Ct. App. Feb. 27, 2009); State of Hawai‘i v. Ball, 2007 Haw. App. 

LEXIS 267 (Haw. Ct. App. Apr. 19, 2007); State of Hawai‘i v. Spinney, 2005 Haw. App. LEXIS 

43 (Haw. Ct. App. Feb. 4, 2005); State of Hawai‘i v. Fergerstrom, 106 Haw. 43, 101 P.3d 652, 

2004 Haw. App. LEXIS 349 (Haw. Ct. App. 2004); State of Hawai‘i v. Keliikoa, 2004 Haw. 
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App. LEXIS 227 (Haw. Ct. App. July 21, 2004); Betsill Bros. Constr., Inc. v. Akahi, 2004 Haw. 

App. LEXIS 205 (Haw. Ct. App. June 28, 2004); State of Hawai‘i v. Araujo, 2004 Haw. App. 

LEXIS 3 (Haw. Ct. App. Jan. 14, 2004); Makapono Partners, LLC v. Simeona, 2003 Haw. App. 

LEXIS 108, p. 17 (Haw. Ct. App. Apr. 14, 2003); State of Hawai‘i v. Lindsey, 2002 Haw. App. 

LEXIS 32, p. 8 (Haw. Ct. App. Mar. 8, 2002); State of Hawai‘i v. Sherman, 2000 Haw. App. 

LEXIS 218, p. 4 (Haw. Ct. App. Dec. 11, 2000); Chalon Int'l of Haw., Inc. v. Makuaole, 2000 

Haw. App. LEXIS 192, p. 7 (Haw. Ct. App. Oct. 24, 2000); and Baker.  

Cases before the United States District Court for the District of Hawai‘i also cited 

Lorenzo for denying motions to dismiss on the same grounds that defendants failed to provide 

evidence of Hawaiian Kingdom state continuity. See Epperson v. Hawaii, 2009 U.S. Dist. LEXIS 

100045, p. 3 (D. Haw. Oct. 27, 2009); Simeona v. United States, 2009 U.S. Dist. LEXIS 59107, 

p. 3 (D. Haw. July 10, 2009); Kupihea v. United States, 2009 U.S. Dist. LEXIS 59023, p. 4 (D. 

Haw. July 10, 2009); United States v. Goo, 2002 U.S. Dist. LEXIS 2919, p. 3, 93 A.F.T.R.2d 

(RIA) 2097 (D. Haw. 2002); First Interstate Mortgage Co. v. Lindsey, 1995 U.S. Dist. LEXIS 

18172, p. 16 (D. Haw. Nov. 15, 1995). 

In Lorenzo, the ICA cited qualities of a state to be “an entity that has a defined territory 

and a permanent population, under the control of its own government, and that engages in, or has 

the capacity to engage in, formal relations with other such entities.” Lorenzo, at 221.  The ICA 

restated Klinghoffer v. S.N.C. Achille Lauro, 937 F.2d 44, 47 (2d Cir. 1991), which drew from 

§201, Restatement (Third) Foreign Relations Law of the United States. The Restatement (Third) 

drew its definition of a state from Article I, Montevideo Convention, 49 U.S. Stat. 3097, 3100 

(1933), which provided, “The state as a person of international law should possess the following 

qualifications: (a) a permanent population; (b) a defined territory; (c) government; and (d) 

capacity to enter into relations with the other states.” In 2001, the Permanent Court of Arbitration 

in The Hague acknowledged that the Hawaiian Kingdom “existed as an independent State 

recognized as such by the United States of America, the United Kingdom, and various other 

States.” Larsen v. Hawaiian Kingdom, 119 International Law Reports 566, 581 (2001). 

The ICA also cited “essential attributes of sovereign statehood: [is] the power to declare 

and wage war; to conclude peace; to maintain diplomatic ties with other sovereigns; to acquire 

territory by discovery and occupation; and to make international agreements and treaties.” 

Lorenzo, at 222. Therefore, pursuant to Lorenzo, the continuity of the Hawaiian Kingdom as a 

state is dependent on whether or not the defendant can provide “factual or legal” evidence that 

“essential attributes of sovereign statehood” are maintained and continue to exist to date.  
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A. Essential Attributes of Hawaiian Kingdom Statehood 

1. Power to Declare and Wage War & to Conclude Peace 

 The power to declare war and to conclude peace is constitutionally vested in the office of 

the Monarch pursuant to Art. 26, Haw. Const., “The [Queen] is the Commander-in-Chief of the 

Army and Navy, and for all other Military Forces of the Kingdom, by sea and land; and has full 

power by [Her]self, or by any officer or officers [She] may judge best for the defence and safety 

of the Kingdom. But [she] shall never proclaim war without the consent of the Legislative 

Assembly.” (Exhibit “1” of Declaration of DEFENDANT, at 91). 

2. To Maintain Diplomatic Ties with Other Sovereigns 

 Maintaining diplomatic ties with other States is vested in the office of Monarch pursuant 

to Art. 30, Haw. Const., “It is the [Queen’s] Prerogative to receive and acknowledge Public 

Ministers…” (Exhibit “1” of Declaration of DEFENDANT, at 91). The officer responsible for 

maintaining diplomatic ties with other States is Minister of Foreign Affairs whose duty is “to 

conduct the correspondence of [the Hawaiian] Government, with the diplomatic and consular 

agents of all foreign nations, accredited to this Government, and with the public ministers, 

consuls, and other agents of the Hawaiian Islands, in foreign countries, in conformity with the law 

of nations, and as the [Queen] shall from time to time, order and instruct.” Haw. Civ. Code, §437. 

(Exhibit “3” of Declaration of DEFENDANT, at 108). The Minister of Foreign Affairs shall also 

“have the custody of all public treaties concluded and ratified by the Government; and it shall be 

his duty to promulgate the same by publication in the government newspaper. When so 

promulgated, all officers of this government shall be presumed to have knowledge of the same.” 

Haw. Civ. Code, §441. (Exhibit “3” of Declaration of DEFENDANT, at 109). 

3. To Acquire Territory by Discovery or Occupation 

 Between 1822 and 1886, the Hawaiian Kingdom exercised the power of discovery and 

occupation that added five additional islands to the Hawaiian Domain. By direction of 

Ka‘ahumanu in 1822, Captain William Sumner took possession of the Island of Nihoa. On May 

1, 1857; Laysan Island was taken possession by Captain John Paty for the Hawaiian Kingdom; on 

May 10, 1857 Captain Paty also took possession of Lysiansky Island; Palmyra Island was taken 

possession of by Captain Zenas Bent on April 15, 1862; and Ocean Island was acquired 

September 20, 1886, by proclamation of Colonel J.H. Boyd.  

4. To Make International Agreements and Treaties 

Pursuant to Art. 29, Haw. Const., “The [Queen] has the power to make Treaties. Treaties 

involving changes in the Tariff or in any law of the Kingdom shall be referred for approval to the 

Legislative Assembly.” (Exhibit “1” of Declaration of DEFENDANT, at 91). As a result of the 
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United States’ recognition of Hawaiian independence, the Hawaiian Kingdom entered into a 

Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849 (9 U.S. Stat. 977); Treaty of 

Commercial Reciprocity, Jan. 13th 1875 (19 U.S. Stat. 625); Postal Convention Concerning 

Money Orders, Sep. 11th 1883 (23 U.S. Stat. 736); and a Supplementary Convention to the 1875 

Treaty of Commercial Reciprocity, Dec. 6th 1884 (25 U.S. Stat. 1399).  

The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 18th 1875; 

Belgium, Oct. 4th 1862; Bremen, March 27th 1854; Denmark, Oct. 19th 1846; France, July 17th 

1839, March 26th 1846, Sep. 8th 1858; French Tahiti, Nov. 24th 1853; Germany, March 25th 1879; 

Great Britain, Nov. 13th 1836 and March 26th 1846; Great Britain’s New South Wales, March 10th 

1874; Hamburg, Jan. 8th 1848); Italy, July 22nd 1863; Japan, Aug. 19th 1871, Jan. 28th 1886; 

Netherlands, Oct. 16th 1862; Portugal, May 5th 1882; Russia, June 19th 1869; Samoa, March 20th 

1887; Spain, Oct. 9th 1863; Sweden-Norway, April 5th 1855; and Switzerland, July 20th 1864.  

  
B. The Lili‘uokalani Assignment of Executive Power & the Agreement of 

Restoration of the Hawaiian Kingdom Government 
 
“Governmental authority is the basis for normal inter-State relations; what is an act of a 

State is defined primarily by reference to its organs of government, legislative, executive or 

judicial.” Crawford, at 56. Since 1864, the Hawaiian Constitution fully adopted the separation of 

powers doctrine: 

Article 20. The Supreme Power of the Kingdom in its 
exercise, is divided into the Executive, Legislative, and Judicial; 
these shall always be preserved distinct.” 

Article 31. To the King [Queen] belongs the executive 
power (emphasis added). 

Article 45. The Legislative power of the Three Estates of 
this Kingdom is vested in the King, and the Legislative 
Assembly; which Assembly shall consist of the Nobles 
appointed by the King, and of the Representatives of the People, 
sitting together.  

Article 66. The Judicial Power shall be divided among 
the Supreme Court and the several Inferior Courts of the 
Kingdom, in such manner as the Legislature may, from time to 
time, prescribe, and the tenure of office in the Inferior Courts of 
the Kingdom shall be such as may be defined by the law creating 
them. (Exhibit “1” Declaration of DEFENDANT). 

 
On January 17, 1893, Queen Lili‘uokalani, who was constitutionally vested with the 

“executive power” under Article 31 of the Hawaiian Constitution, was unable to apprehend 

certain insurgents calling themselves the provisional government without armed conflict between 
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U.S. troops and the Hawaiian police force headed by Marshal Charles Wilson. She was forced to 

temporarily assign her executive power to the President of the United States: 

I, Liliuokalani, by the grace of God and under the 
constitution of the Hawaiian Kingdom, Queen, do hereby 
solemnly protest against any and all acts done against myself and 
the constitutional Government of the Hawaiian Kingdom by 
certain persons claiming to have established a provisional 
government of and for this Kingdom. 

That I yield to the superior force of the United States 
of America, whose minister plenipotentiary, His Excellency 
John L. Stevens, has caused United States troops to be 
landed at Honolulu and declared that he would support the 
said provisional government. 

Now, to avoid any collision of armed forces and 
perhaps the loss of life, I do, under this protest, and impelled 
by said force, yield my authority until such time as the 
Government of the United States shall, upon the facts being 
presented to it, undo the action of its representatives and 
reinstate me in the [executive] authority which I claim as the 
constitutional sovereign of the Hawaiian Islands (emphasis 
added). (Exhibit “A” of Expert Memorandum of Dr. David 
Keanu Sai, Exhibit “4” Declaration of DEFENDANT, at 461). 

 

In a dispatch to the new U.S. Diplomat, Albert Willis, assigned to the Hawaiian 

Kingdom, on October 18, 1893, U.S. Secretary of State Gresham apprised him of the findings of 

the Presidential investigation: 

The Provisional Government was not established by the 
Hawaiian people, or with their consent or acquiescence, nor has 
it since existed with their consent. The Queen refused to 
surrender her powers to the Provisional Government until 
convinced that the minister of the United States had recognized it 
as the de facto authority, and would support and defend it with 
the military force of the United States, and that resistance would 
precipitate a bloody conflict with that force. She was advised and 
assured by her ministers and by leaders of the movement for the 
overthrow of her government, that if she surrendered under 
protest her case would afterwards be fairly considered by the 
President of the United States. The Queen finally wisely yielded 
to the armed forces of the United States then quartered in 
Honolulu, relying upon the good faith and honor of the 
President, when informed of what had occurred, to undo the 
action of the minister and reinstate her and the authority which 
she claimed as the constitutional sovereign of the Hawaiian 
Islands. 

After a patient examination of Mr. Blount's reports the 
President is satisfied that the movement against the Queen, if not 
instigated, was encouraged and supported by the representative 
of this Government at Honolulu; that he promised in advance to 
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aid her enemies in an effort to overthrow the Hawaiian 
Government and set up by force a new government in its place; 
and that he kept this promise by causing a detachment of troops 
to be landed from the Boston on the 16th of January, and by 
recognizing the Provisional Government the next day when it 
was too feeble to defend itself and the constitutional government 
was able to successfully maintain its authority against any 
threatening force other than that of the United States already 
landed. 

The President has therefore determined that he will not 
send back to the Senate for its action thereon the treaty which he 
withdrew from that body for further consideration on the 9th day 
of March last. On your arrival at Honolulu you will take 
advantage of an early opportunity to inform the Queen of this 
determination, making known to her the President’s sincere 
regret that the reprehensible conduct of the American minister 
and the unauthorized presence on land of a military force of the 
United States obliged her to surrender her sovereignty, for the 
time being, and rely on the justice of this Government to undo 
the flagrant wrong. 

You will, however, at the same time inform the 
Queen that, when reinstated, the President expects that she 
will pursue a magnanimous course by granting full amnesty 
to all who participated in the movement against her, 
including persons who are, or have been, officially or 
otherwise, connected with the Provisional Government, 
depriving them of no right or privilege which they enjoyed 
before the so-called revolution. All obligations created by the 
Provisional Government in due course of administration should 
be assumed. (emphasis added). (Exhibit “A” of Expert 
Memorandum of Dr. David Keanu Sai, Exhibit “4” Declaration 
of DEFENDANT, at 463-464). 

 

In the initial meeting with U.S. Minister Willis on November 13, 1893, at the U.S. 

Legation in Honolulu, the Queen refused to grant amnesty and cited Chapter VI—Treason, 

Hawaiian Penal Code (Exhibit “3” Declaration of DEFENDANT): 

1. Treason is hereby defined to be any plotting or 
attempt to dethrone or destroy the King, or the levying of 
war against the King’s government, or the adhering to the 
enemies thereof giving them aid and comfort, the same being 
done by a person owing allegiance to this kingdom (emphasis 
added). 

9. Whoever shall commit the crime of treason, shall 
suffer the punishment of death; and all his property shall be 
confiscated to the government (emphasis added). 
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But after one month of continued negotiation with U.S. Minister Willis, Queen 

Lili‘uokalani, on December 18, 1893, signed the following declaration agreeing to grant amnesty 

after the government is restored. 

I, Liliuokalani, in recognition of the high sense of justice 
which has actuated the President of the United States, and 
desiring to put aside all feelings of personal hatred or revenge 
and to do what is best for all the people of these Islands, both 
native and foreign born, do hereby and herein solemnly declare 
and pledge myself that, if reinstated as the constitutional 
sovereign of the Hawaiian Islands, that I will immediately 
proclaim and declare, unconditionally and without 
reservation, to every person who directly or indirectly 
participated in the revolution of January 17, 1893, a full 
pardon and amnesty for their offenses, with restoration of all 
rights, privileges, and immunities under the constitution and 
the laws which have been made in pursuance thereof, and 
that I will forbid and prevent the adoption of any measures 
of proscription or punishment for what has been done in the 
past by those setting up or supporting the Provisional 
Government. I further solemnly agree to accept the restoration 
under the constitution existing at the time of said revolution and 
that I will abide by and fully execute that constitution with all the 
guaranties as to person and property therein contained. I 
furthermore solemnly pledge myself and my Government, if 
restored, to assume all the obligations created by the Provisional 
Government, in the proper course of administration, including all 
expenditures for military or police services, it being my purpose, 
if restored, to assume the Government precisely as it existed on 
the day when it was unlawfully overthrown. (emphasis added). 
(Exhibit “B” of Expert Memorandum of Dr. David Keanu Sai, 
Exhibit “4” of Declaration of DEFENDANT, at 1269). 

 

On December 20, 1893, Willis dispatched the Queen’s acceptance of the condition of 

restoration to Gresham in Washington, D.C. In a dispatch to Willis on January 13, 1893, Gresham 

acknowledged receipt of the Queen’s declaration. 

On the 18th ultimo the President sent a special message 
to Congress communicating copies of the Mr. Blount’s reports 
and the instructions given to him and you. On the same day, 
answering a resolution of the House of Representatives, he sent 
copies of all correspondence since March 4, 1889, on the 
political affairs and relations of Hawaii, withholding, for 
sufficient reasons, only Mr. Stevens’ No. 70 of October 8, 1892, 
and your No. 3 of November 16, 1893. The President therein 
announced that the conditions of restoration suggested by him to 
the Queen had not proved acceptable to her, and that since the 
instructions sent to you to insist upon those conditions he had not 
learned that the Queen was willing to assent to them. The 
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President thereupon submitted the subject to the more extended 
powers and wider discretion of Congress, adding the assurance 
that he would be gratified to cooperate in any legitimate plan 
which might be devised for a solution of the problem consistent 
with American honor, integrity, and morality. 

Your reports show that on further reflection the 
Queen gave her unqualified assent in writing to the 
conditions suggested, but that the Provisional Government 
refuses to acquiesce in the President’s decision.  

The matter now being in the hands of Congress the 
President will keep that body fully advised of the situation, and 
will lay before it from time to time the reports received from 
you, including your No. 3, heretofore withheld, and all 
instructions sent to you. In the meantime, while keeping the 
Department fully informed of the course of events, you will, 
until further notice, consider your special instructions upon this 
subject have been fully complied with. (emphasis added). 
(Exhibit “B” of Expert Memorandum of Dr. David Keanu Sai, 
Exhibit “4” Declaration of DEFENDANT, at 1283-1284). 

  
The purpose of President Cleveland submitting the matter to Congress was to seek the 

authorization of force to be employed against the insurgents. It was not to seek authority for the 

agreements with Queen Lili‘uokalani. “In foreign policymaking, the President, not Congress, has 

the ‘lead role.’ (Citations omitted). Specifically, the President has authority to make ‘executive 

agreements’ with other countries, requiring no ratification by the Senate or approval by Congress. 

(Citation omitted).” Garamendi, at 397; “We held that although [an executive agreement] might 

not be a treaty requiring ratification by the Senate, it was a compact negotiated and proclaimed 

under the authority of the President, and as such was a ‘treaty…’” Belmont, at 331.    

After President Cleveland notified Congress by Presidential message on January 13, 1894 

of the Agreement of restoration made with Queen Lili‘uokalani, newspapers reported the 

settlement and the defiance of the insurgency to step down. See New York Tribune, January 14, 

1894; St. Paul Sunday Globe newspaper, January 14, 1894; The Los Angeles Herald, January 14, 

1894; The Princeton Union newspaper, January 18, 1894; and Hawai‘i Holomua newspaper, 

January 24, 1894. (Library of Congress, Chronicling America: Historic American Newspapers, 

http://chroniclingamerica.loc.gov/). 

Under and by virtue of the Lili‘uokalani assignment, executive power of the Hawaiian 

Kingdom remains vested in the President of the United States to faithfully administer Hawaiian 

Kingdom law, until the Hawaiian Kingdom government is restored pursuant to the Agreement of 

restoration, whereby the executive power is reassigned and thereafter the Monarch to grant 

amnesty. The failure of Congress to authorize the President to use force did not diminish the 

validity of the executive agreements, being the Lili‘uokalani assignment and the Agreement of 
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restoration. Despite over a century of non-compliance, these executive agreements remain 

binding upon the office of President of the United States to date. According to Wright, the 

President binds “himself and his successors in office by executive agreements.” See Quincy 

Wright, The Control of American Foreign Relations, (1922), 235.  

  
C. The Sole Executive Agreements 

   
 In Belmont and Garamendi, the U.S. Supreme Court affirmed that executive agreements 

entered into between the President and a sovereign nation does not require ratification from the 

U.S. Senate to have the force and effect of a treaty; and executive agreements bind successor 

Presidents for their faithful execution. According to Justice Douglas, in Pink, at 241, executive 

agreements “must be read not as self-contained technical documents, like a marine insurance 

contract or a bill of lading, but as characteristically delicate and elusive expressions of 

diplomacy.” “An exchange of diplomatic notes has often sufficed, without any further formality 

of ratification or exchange of ratifications, or even of proclamation, to effect purposes more 

usually accomplished by the more complex machinery of treaties…” See Report of Mr. Foster, 

Sec. of State, to the President, Dec. 7, 1892, S. Ex. Doc. 9, 52 Cong. 2 sess.; H. Doc. 471, 56 

Cong. 1 sess. 16-17. 

 The ability for the U.S. to enter into agreements with foreign States is not limited to 

treaties, but includes executive agreements, whether jointly with Congress or under the 

President’s sole constitutional authority. While treaties require ratification from the U.S. Senate, 

sole-executive agreements do not, and U.S. “Presidents have made some 1600 treaties with the 

consent of the Senate [and] they have made many thousands of other international agreements 

without seeking Senate consent.” See Henkin, Foreign Affairs and the United States Constitution, 

2nd ed. (1996), at 215. 

Presidents from Washington to Clinton have made many 
thousands of agreements, differing in formality and importance, 
on matters running the gamut of U.S. foreign relations. In 1817, 
the Rush-Bagot Agreement disarmed the Great Lakes. Root-
Takahira (1908) and Lansing-Ishii (1917) defined U.S. policy in 
the Far East. A Gentlemen’s Agreement with Japan (1907) 
limited Japanese immigration into the United States. Theodore 
Roosevelt put the bankrupt customs houses of Santo Domingo 
under U.S. control to prevent European creditors from seizing 
them. McKinley agreed to contribute troops to protect Western 
legations during the Boxer Rebellion and later accepted the 
Boxer Indemnity Protocol for the United States. Franklin 
Roosevelt exchanged over-age destroyers for British bases early 
during the Second World War. Potsdam and Yalta shaped the 
political face of the world after the Second World War. Since the 
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Second World War there have been numerous sole agreements 
for the establishment of U.S. military bases in foreign countries. 
Id., at 219. 

  
 The “executive branch claims four sources of constitutional authority under which the 

President may enter into [sole] executive agreements: (1) the president’s duty as chief executive 

to represent the nation in foreign affairs; (2) the president’s authority to receive ambassadors and 

other public ministers; (3) the president’s authority as commander in chief; and (4) the president’s 

duty to ‘take care that the laws be faithfully executed.’” See 11 Foreign Affairs Manual 

721.2(b)(3), October 25, 1974. The agreement with the Queen evidently stemmed from the 

President’s role as “chief executive,” “commander in chief,” and his duty to “take care that the 

laws be faithfully executed.” In Belmont, Justice Sullivan stated there are different kinds of 

treaties that do not require Senate approval. The case involved a Russian corporation that 

deposited some of its funds in a New York bank prior to the Russian revolution of 1917. After the 

revolution, the Soviet Union nationalized the corporation and sought to seize its assets in the New 

York bank with the assistance of the United States. The assistance was “effected by an exchange 

of diplomatic correspondence between the Soviet government and the United States [in which 

the] purpose was to bring about a final settlement of the claims and counterclaims between the 

Soviet government and the United States.” Id, at 326. Justice Sutherland explained: 

That the negotiations, acceptance of the assignment and 
agreements and understandings in respect thereof were within 
the competence of the President may not be doubted. 
Governmental power over internal affairs is distributed between 
the national government and the several states. Governmental 
power over external affairs is not distributed, but is vested 
exclusively in the national government. And in respect of what 
was done here, the Executive had authority to speak as the sole 
organ of that government. The assignment and the agreements in 
connection therewith did not, as in the case of treaties, as that 
term is used in the treaty making clause of the Constitution 
(article 2, 2), require the advice and consent of the Senate. Id., at 
330. 

 
D. Violations of the Lili‘uokalani assignment and the Agreement of 

Restoration 
 

After the President, by Presidential Message on January 13, 1894, apprised the Congress 

of the Restoration agreement with Queen Lili’uokalani, both the House of Representatives2 and 

                                                
2 House Resolution on the Hawaiian Islands, February 7, 1894: 
 “Resolved, First. That it is the sense of this House that the action of the United States minister in 
employing United States naval forces and illegally aiding in overthrowing the constitutional Government of 
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Senate3 took deliberate steps “warning the President against the employment of forces to restore 

the monarchy of Hawaii.” See Corwin, The President’s Control of Foreign Relations, 45 (1917). 

Senator Kyle’s resolution introduced on May 23, 1894 specifically addresses the Agreement of 

restoration. The resolution was later revised by Senator Turpie and passed by the Senate on May 

31, 1894. Senator Kyle’s resolution stated: 

Resolved, That it be the sense of the Senate that the Government of the 
United States shall not use force for the purpose of restoring to the throne the 
deposed Queen of the Sandwich Islands or for the purpose of destroying the 
existing Government: that, the Provisional having been duly recognized, the 
highest international interests require that it shall pursue its own line of polity, 
and that intervention in the political affairs of these islands by other governments 
will be regarded as an act unfriendly to the Government of the United States. 
(U.S. Senate Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5127 (1894)) 

  
 Not only do these resolutions acknowledge the executive agreements between Queen 

Lili‘uokalani and President Cleveland, but also these resolutions violate the separation of powers 

doctrine whereby the President is the sole representative of the United States in foreign relations. 

“[C]ongressional resolutions on concrete incidents are encroachments upon the power of the 

Executive Department and are of no legal effect.” See Wright, The Control of American Foreign 

Relations 281 (1922).  

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to restore the Hawaiian Kingdom government, but instead illegally occupied the 

Hawaiian Kingdom for military purposes on August 12, 1898 during the Spanish-American War, 

and has remained in the Hawaiian Islands ever since. See Sai, A Slippery Path Towards Hawaiian 

Indigeneity, 10 Journal of Law and Social Challenges 68-133 (Fall 2008).  

                                                                                                                                            
the Hawaiian Islands in January, 1893, and in setting up in its place a Provisional Government not 
republican in form and in opposition to the will of a majority of the people, was contrary to the traditions of 
our Republic and the spirit of our Constitution, and should be condemned. Second. That we heartily 
approve the principle announced by the President of the United States that interference with the domestic 
affairs of an independent nation is contrary to the spirit of American institutions. And it is further the sense 
of this House that the annexation of the Hawaiian Islands to our country, or the assumption of a 
protectorate over them by our Government is uncalled for and inexpedient; that the people of that country 
should have their own line of policy, and that foreign intervention in the political affairs of the islands will 
not be regarded with indifference by the Government of the United States.” (U.S. Senate Resolution on 
Hawai‘i, 53 Cong., 2nd Sess., 2000 (1894)). 
 
3 Senate Resolution on the Hawaiian Islands, May 31, 1894:  
 “Resolved, That of right it belongs wholly to the people of the Hawaiian Islands to establish and 
maintain their own form of government and domestic polity; that the United States ought in nowise to 
interfere therewith, and that any intervention in the political affairs of these islands by any other 
government will be regarded as an act unfriendly to the United States.” (U.S. House Resolution on Hawai‘i, 
53 Cong., 2nd Sess., 5499 (1894)). 
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 According to Professor Marek, “the legal order of the occupant is…strictly subject to the 

principle of effectiveness, while the legal order of the occupied State continues to exist 

notwithstanding the absence of effectiveness [e.g. no government]. …[Occupation] is thus the 

classical case in which the requirement of effectiveness as a condition of validity of a legal order 

is abandoned.” See Marek, Identity and Continuity of States in Public International Law (1968), 

102. Referring to the United States’ occupation of the Hawaiian Kingdom in his law journal 

article, Dumberry states: 

[T]he 1907 Hague Convention protects the international personality of 
the occupied State, even in the absence of effectiveness.  Furthermore, the legal 
order of the occupied State remains intact, although its effectiveness is greatly 
diminished by the fact of occupation.  As such, Article 43 of the 1907 Hague 
Convention IV provides for the co-existence of two distinct legal orders, that of 
the occupier and the occupied. See Dumberry, The Hawaiian Kingdom 
Arbitration Case and the Unsettled Question of the Hawaiian Kingdom’s Claim 
to Continue as an Independent State under International Law, 2(1) Chinese 
Journal of International Law 655-684 (2002). 
 

 The Lili`uokalani assignment mandates the President to administer Hawaiian Kingdom 

law until the Hawaiian Kingdom government can be restored pursuant to the Agreement of 

restoration under the exclusive authority of the President by virtue of Article II of the U.S. 

Constitution. Therefore, these executive agreements divest this Court from exercising subject 

matter jurisdiction because the appropriate court with subject matter jurisdiction would be an 

Article II Court.  

 Additional evidence of the Hawaiian Kingdom’s continuity as a state in accordance with 

recognized attributes of a state’s sovereign nature was the international arbitration case, Larsen v. 

Hawaiian Kingdom, 119 International Law Reports 566 (2001), at the Permanent Court of 

Arbitration, The Hague, Netherlands, whereby only states have access to international 

proceedings at the Permanent Court of Arbitration. In other words, the international arbitration 

would not have taken place if the Hawaiian Kingdom were not a state. See Bederman & Hilbert, 

Arbitration—UNCITRAL Rules—justiciability and indispensable third parties—legal status of 

Hawai‘i, 95 American Journal of International Law 927-933 (2001); Dumberry, The Hawaiian 

Kingdom Arbitration Case and the Unsettled Question of the Hawaiian Kingdom’s Claim to 

Continue as an Independent State under International Law, 2(1) Chinese Journal of International 

Law 655-684 (2002); Sai, American Occupation of the Hawaiian State: A Century Gone 

Unchecked, 1 Hawaiian Journal of Law and Politics 46-81 (Summer 2004); and Sai, A Slippery 

Path towards Hawaiian Indigeneity: An Analysis and Comparison between Hawaiian State 

Sovereignty and Hawaiian Indigeneity and its Use and Practice in Hawai`i today, 10 Journal of 
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Law and Social Challenges 68-133 (Fall 2008). 

In the Twenty-sixth Legislature of the State of Hawai‘i (2011), Representative Mele 

Carroll introduced House Concurrent Resolution 107 “Establishing a Joint Legislative 

Investigating Committee to Investigate the Status of Two Executive Agreements entered into in 

1893 between the United States President Grover Cleveland and Queen Lili‘uokalani of the 

Hawaiian Kingdom, called the Lili‘uokalani Assignment and the Agreement of Restoration.” 

Representative Carroll stated that the purpose of House Concurrent Resolution 107 is to:  

ensure that we, as Legislators, who took an oath to support and 
defend not only the Constitution of the State of Hawai‘i, but also 
the Constitution of the United States, must be mindful of our 
fiduciary duty and obligation to conform to the Supremacy Clause 
of the United States Constitution. As Majority Whip for the 
House of Representatives of the State of Hawai‘i, it is my duty to 
bring the executive agreements to the attention of the Hawai‘i 
State Legislature and that the joint investigating committee have 
the powers necessary to receive all information for its final report 
to the Legislature. (See News Release—Office of Rep. Mele 
Carroll, March 14, 2011, http://MeleCarrol.wordpress.com) 

 

VI. REQUEST FOR JUDICIAL NOTICE 
 

On a motion to dismiss, a court may take judicial notice of matters of public record in 

accordance with Federal Rules of Evidence 201 without converting the motion to dismiss to a 

motion for summary judgment. Lee v. City of Los Angeles, 250 F.3d 668, 688-689 (9th Cir. 

2001) (citing Mack v. South Bay Beer Distributors, Inc., 798 F.2d 1279, 1282 (9th Cir. 1986)). 

Courts may take judicial notice of documents outside of the complaint that are capable of 

accurate and ready determination by resort to sources whose accuracy cannot reasonably be 

questioned. Fed.R.Evid. 201(d); Wietschner v. Monterey Pasta Co., 294 F. Supp. 2d 1102, 1109 

(N.D. Cal. 2003). Courts can take judicial notice of such matters when considering a motion to 

dismiss. Wietschner, 294 F. Supp. 2d at 1109; MGIC Indem. Corp. v. Weisman, 803 F. 2d 500, 

504 (9th Cir. 1986). Further, Courts "may take judicial notice of facts of 'common knowledge' in 

ruling on a motion to dismiss." Newcomb v. Brennan, 558 F.2d 825, 829 (7th Cir. 1977). Hawai‘i 

Rules of Evidence have adopted the same provisions as the Federal Rules of Evidence. 

Judicial notice is the act by which a court recognizes the existence and truth of certain 

facts that have a bearing on the case.  “All courts are bound to take judicial notice of the territorial 

extent of the jurisdiction exercised by the government, and that extent and boundaries of the 

territory under which they can exercise jurisdiction.” See 29 Am.Jur.2d Evidence, §83 (2008). 

“State and federal courts must judicially notice all treaties [executive agreements] of the United 
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States.” Id., §123. “When considering a treaty [executive agreement], courts must take judicial 

notice of all facts connected therewith which may be necessary for its interpretation or 

enforcement, such as the historical data leading up to the making of the treaty [executive 

agreement].” Id., §126. Rule 201(d) of the Hawai‘i Rules of Evidence states that the Court is 

mandated to “take judicial notice if requested by a party and supplied with the necessary 

information,” provided the Defendant supplies the Court with data consistent with the 

requirement of Rule 201(b). See Rule 201 Commentary, Hawai‘i Rules of Evidence, at 401.  

All courts, including state courts, take judicial notice of United States treaties, which 

includes sole executive agreements. State v. Marley, 54 Haw. 450, 509 P.2d 1095 (1973). The 

contents and interpretation of treaties and sole executive agreements that are part of United States 

law and that are invoked as applicable law in case are not matters for evidentiary proof. Id. 

Exhibits “1”, “2”, and “3” are laws of the Hawaiian Kingdom published by authority of 

the Hawaiian government. Exhibits “A,” “B,” “C,” and “D” of Expert Memorandum of Dr. David 

Keanu Sai attached as Exhibit “4” to Declaration of DEFENDANT herein, are copies of official 

government publications. Exhibits “A” and “B” are copies made under the seal of the United 

States Department of State’s government printing office, 1895; and exhibits “C” and “D” are 

copies from the United States Congress government printing office, 1898. Rule 902(5) of the 

Hawai‘i Rules of Evidence provides that “A book, pamphlet, or other publication purporting to be 

issued by a public authority” requires “no extrinsic evidence of authenticity in order to be 

admitted.” According to 3 Wigmore (Evidence) §1684 (1904): 

In general, then, where an official printer is appointed, his printed copies 
of official documents are admissible. It is not necessary that the printer should be 
an officer in the strictest sense, nor that he should be exclusively concerned with 
official work; it is enough that he is appointed by the Executive to print official 
documents. As for authentication of his copies, it is enough that the copy 
offered purports to be printed by authority of the government; its 
genuineness is assumed without further evidence.  
 
DEFENDANT hereby formally requests this Court to take judicial notice pursuant to 

Rules 201(d) and 902(5), Hawai‘i Rules of Evidence, of the following: 

Exhibit Description 
1 • Hawaiian Kingdom Constitution. 

 
2 • Chapter VI—Treason, Penal Code of the Hawaiian Kingdom 

 
3 • Chapter VIII—Department of Foreign Affairs, Compiled Laws of the Hawaiian 

Kingdom. 
 

4 • (Exhibit “A” of Expert Memorandum of Dr. David Keanu Sai) Lili‘uokalani 
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assignment, January 17, 1893, comprising of an exchange of diplomatic notes 
acknowledging the assignment of executive power and conclusions of a 
Presidential investigation (United States House of Representatives, 53rd Congress, 
Executive Documents on Affairs in Hawaii: 1894-95, (Government Printing 
Office, 443-464, 1895); 

 
• (Exhibit “B” of Expert Memorandum of Dr. David Keanu Sai) Agreement of 

restoration, December 18, 1893, comprising an exchange of diplomatic notes that 
acknowledged negotiations and settlement of the illegal overthrow of the Hawaiian 
Kingdom government and its restoration (United States House of Representatives, 
53rd Congress, Executive Documents on Affairs in Hawaii: 1894-95, (Government 
Printing Office, 1269-1270; 1283-1284, 1895); 

 
• (Exhibit “C” of Expert Memorandum of Dr. David Keanu Sai) Statements made on 

the floor of the House of Representatives by Representative Thomas Ball are 
copies from the 55th Cong. 2nd Sess., 5975-5976 (1898); 

 
• (Exhibit “D” of Expert Memorandum of Dr. David Keanu Sai) Statements made 

on the floor of the Senate by Senator Augustus Bacon are copies from the 55th 
Cong., 2nd Sess., 6148-6150 (1898). 

 
 • Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849 (9 U.S. Stat. 977). 

 
 • Treaty of Commercial Reciprocity, Jan. 13th 1875 (19 U.S. Stat. 625). 

 
 • Postal Convention Concerning Money Orders, Sep. 11th 1883 (23 U.S. Stat. 736). 

 
 • Supplementary Convention to the 1875 Treaty of Commercial Reciprocity, Dec. 6th 

1884 (25 U.S. Stat. 1399). 
 

 • Larsen v. Hawaiian Kingdom, 119 International Law Reports 566 (2001). 
 

 • United States v. Belmont, 301 U.S. 324 (1937). 
 

 • United States v. Pink, 315 U.S. 203 (1942). 
 

 • American Insurance Association v. Garamendi, 539 U.S. 396, (2003). 
 

 • State of Hawai‘i v. Lorenzo, 77 Haw. 219 (1994). 
 

 
VII. CONCLUSION 

 
Pursuant to Lorenzo, at 222, the “essential attributes of sovereign statehood: the power to 

declare and wage war; to conclude peace; to maintain diplomatic ties with other sovereigns; to 

acquire territory by discovery or occupation; and to make international agreements and treaties,” 

are inherent in the executive power of the Queen under the Constitution and laws of the Hawaiian 
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Kingdom, which are temporarily and conditionally vested in the Office of the President of the 

United States by the Lili‘uokalani assignment. 

Therefore, DEFENDANT has provided the factual and legal basis “for concluding that 

the Kingdom exists as a state in accordance with recognized attributes of a state’s sovereign 

nature,” State of Hawai‘i v. Lorenzo, 221. As treaties, these executive agreements continue to 

remain binding upon the office of the President, and present irrefutable evidence that “the 

Sovereign Kingdom of Hawaii is currently recognized by the federal government.” United States 

v. Lorenzo, 995 F.2d 1448, 1456 (9th Cir. 1993). 

In event the Court grants or denies the instant Motion, DEFENDANT requests the Court 

to direct the prevailing party to draft proposed findings of fact and conclusions of law for the 

granting or denial of the DEFENDANT’S motion to dismiss complaint under 12(b)(1), Hawaii 

Rules of Civil Procedure. Pursuant to Rule 52, Hawaii Rules of Civil Procedure, the Court is 

requested to direct the prevailing party to (a) submit proposed findings of fact and conclusions of 

laws and (b) a draft decision. 

Prior to rendering its final order, the Court is requested to ask the prevailing party to draft 

findings of fact, conclusions of law and a draft decision. This will provide a clear record in the 

event an appeal is filed. 

Dated: Kurtistown, Hawai‘i, May 18, 2012.  

 
_____________________ 
ELAINE E. KAWASAKI  
Defendant, pro se 
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                    Defendants. 
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)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0106 (GSH) 
(Foreclosure-Ejectment) 
(Hilo) 
 
 
DECLARATION OF ELAINE E. 
KAWASAKI; EXHIBITS “1-4” 
 
 
 

  

 
DECLARATION OF ELAINE E. KAWASAKI 

 
 I, ELAINE E. KAWASAKI do hereby declare as follows: 

1. Attached to this Declaration as Exhibit “1” is a true and correct copy of the Hawaiian 

Kingdom Constitution.  

2. Attached as Exhibit “2” is a true and correct copy of Chapter VI—Treason, Penal Code of 

the Hawaiian Kingdom, published by authority of the Hawaiian government. 

3. Attached as Exhibit “3” is a true and correct copy of Chapter VIII—Department of 

Foreign Affairs, Compiled Laws of the Hawaiian Kingdom, published by authority of the 

Hawaiian government. 

4. Attached as Exhibit “4” is a true and correct copy of the Declaration of Dr. Keanu Sai and 

exhibits attached thereto. 

I, ELAINE E. KAWASAKI, DO DECLARE UNDER PENALTY OF LAW THAT THE 

FOREGOING IS TRUE AND CORRECT.  
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Dated: Kurtistown, Hawai‘i, May 18, 2012. 

 

            
             

___________________________ 
ELAINE E. KAWASAKI 

     Defendant, pro se 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1”	  















 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “2”	  







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “3”	  



















 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “4”	  



 DECLARATION OF DAVID KEANU SAI, PH.D 
 
 
 I, DAVID KEANU SAI, declare under penalty that the 

following is true and correct: 

1. I have a Ph.D. in political science specializing in 

international relations, international law, U.S. 

constitutional law and Hawaiian constitutional law. My contact 

information is 47-605 Puapo’o Place, Kaneohe, Hawai’i, 96744, 

808-383-6100 and e-mail address at keanu.sai@gmail.com. 

2. Attached herein as Exhibit “1” is a true and correct copy of 

my Ph.D. degree in Political Science. 

3. Attached herein as Exhibit “2” is a true and correct copy of 

my Curriculum Vitae verifying my qualifications to testify as 

an expert on such matters.  I have previously been qualified 

and testified as an expert witness, on matters referred to 

hereinabove, in the District Court of the Third Circuit. 

4. Attached herein as Exhibit “3” is a true and correct copy of 

my “Expert Memorandum on the Legal Continuity of the Hawaiian 

Kingdom as an Independent and Sovereign State,” dated November 

28, 2010. 

5. I am qualified and competent to testify on the matters stated 

herein and further as an expert witness in matters concerning 

the Legal Continuity of the Hawaiian Kingdom as an Independent 

and Sovereign State. 

 I declare under penalty of perjury that the following is 

true and correct. 
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 DATED: Kane‘ohe, O‘ahu, Hawai‘i, May 17, 2012. 

 
 
 
 
 

_____________________________ 
David Keanu Sai 

 

 
 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “1” 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “2” 



 
Curr iculum Vitae  

 
___________________________________________________________________ 
 

 
 

47-605 Puapo`o Place  
Kane`ohe, HI  96744 
Tel: (808) 383-6100  

anu@hawaii.edu 

 
 
DR. DAVID KEANU SAI, Ph.D. 
 
 
 
 
 
 
___________________________________________________________________________ 
 
 
EXPERTISE: 
 
International relations, state sovereignty, international laws of occupation, United States 
constitutional law, Hawaiian constitutional law, and Hawaiian land titles. 
 
 
ACADEMIC QUALIFICATIONS: 
 
Dec. 2008: Ph.D. in Political Science specializing in international law, state sovereignty, 

international laws of occupation, United States constitutional law, and 
Hawaiian constitutional law, University of Hawai`i, Manoa, H.I.  

• Doctoral dissertation titled, “American Occupation of the Hawaiian 
Kingdom: Beginning the Transition from Occupied to Restored 
State.” 

 
May 2004: M.A. in Political Science specializing in International Relations, University of 

Hawai’i, Manoa, H.I. 
 
May 1987: B.A. in Sociology, University of Hawai’i, Manoa, H.I. 
 
May 1984: A.A. in Pre-Business, New Mexico Military Institute, Roswell, N.M., U.S. 
 
May 1982: Diploma, Kamehameha Schools, Honolulu, H.I. 
 
 
TEACHING EXPERIENCE: 
 
Graduate Assistant (Political Science), University of Hawai`i at Manoa 
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• Fall 2004 – Spring 2005 
• Fall 2005 – Spring 2006 
• Fall 2006 – Spring 2007 

 
Fall 2011 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Windward Community College 

• Hawaiian Studies 255 (online course), Introduction to the Hawaiian Kingdom, 
Windward Community College 

 
Spring 2011 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Windward Community College 

• Hawaiian Studies 190-V, Hawaiian Land Tenure, University of Hawai`i Maui 
College 

 
Fall 2010 

• Hawaiian Studies 107, Introduction to the History of the Hawaiian People, Windward 
Community College 

 
Spring 2010 

• Hawaiian Studies 297(WI), Introduction to the Hawaiian Kingdom, Kapi`olani 
Community College 

 
Fall 2009 

• Hawaiian Studies 107 (online course), Introduction to the History of the Hawaiian 
People, Kapi`olani Community College 

 
Spring 2009 

• Political Science 110, Introduction to Political Science, Kapi`olani Community 
College 

 
Spring 2007 

• Political Science 110 (3), Introduction to Political Science, University of Hawai`i at 
Manoa 

 
Fall 2006 

• Political Science 110 (6), Introduction to Political Science, University of Hawai`i at 
Manoa  

 
Spring 2006 

• Political Science 130 (2), Introduction to American Politics, University of Hawai`i at 
Manoa 
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Fall 2005 

• Anthropology, 699-399, Hawaiian Land Titles, co-taught with Ty Tengan, Assistant 
Professor, University of Hawai`i at Manoa 

• Political Science 130 (1), Introduction to American Politics, University of Hawai`i at 
Manoa 

 
Spring 2005 

• Anthropology 699, Introduction to the Hawaiian State, co-taught with Ty Tengan, 
Assistant Professor, University of Hawai`i at Manoa 

• Political Science 120 (1), Introduction to World Politics—Hawai`i’s View, University 
of Hawai`i at Manoa 

 
Fall 2004 

• Anthropology 699, Introduction to the Hawaiian State, co-taught with Ty Tengan, 
Assistant Professor, University of Hawai`i at Manoa 

• Political Science 120 (2), Introduction to World Politics—Hawai`i’s View, University 
of Hawai`i at Manoa 

 
Spring 2004 

• Anthropology 750D, Introduction to the Hawaiian State, University of Hawai`i at 
Manoa 

• Hawaiian Studies 301(2), Introduction to the Hawaiian State, co-taught with Kanalu 
Young, Associate Professor, University of Hawai`i at Manoa 

 
Fall 2003 

• Anthropology 699, Directed Reading on the Hawaiian State, co-taught with Ty 
Tengan, Assistant Professor, University of Hawai`i at Manoa 

 
Spring 2000 

• Ethnic Studies 221, The Hawaiians: A Critical Analysis, co-taught with Lynette Cruz, 
Ph.D. candidate, University of Hawai`i at Manoa 

 
 
PANELS AND PRESENTATIONS: 
 

• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kamehameha Investment 
Corporation, Keahou Hotel, Kona, Hawai`i. A presentation entitled “1893 Overthrow 
Settled by Executive Agreements,” March 18, 2011. 

 
• “1893 Overthrow Settled by Executive Agreements,” Native Hawaiian Education 

Association Conference, Windward Community College, March 18, 2011. 
 

• “The American Occupation of the Hawaiian Kingdom: Beginning the Transition from 
Occupied to Restored State.” Sustainability for Biological Engineers Lecture Series, 
University of Hawai`i at Manoa, Agricultural Science Bldg. 219, December 7, 2010. 
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• “1893 Cleveland-Lilu`uokalani Executive Agreements and their Impact Today.” 
Presentation at the Annual Convention of Hawaiian Civic Clubs, Sheraton Keauhou 
Bay Resort & Spa, Island of Hawai`i, November 9, 2010. 

 
• “The History of the Hawaiian Kingdom.” Presentation at the annual convention of the 

Victorian Society of Scholars, Kana`ina Bldg., Honolulu, October 28, 2010. 
 

• “Pu`a Foundation: E pu pa`akai kakou.” Joint presentation with Pu`a Foundation of an 
educational package and curriculum I authored for teaching Hawaiian history, 
Healing Our Spirit World, The Sixth Gathering, Hawai`i Convention Center, 
September 7, 2010. 

• “Evolution of Hawaiian land Titles and the Impact of the 1893 Executive 
Agreements.” Sponsored by the County of Maui, Real Property Tax Division, HGEA 
Bldg, Kahului, June 28, 2010. 

 
• “Evolution of Hawaiian land Titles and the Impact of the 1893 Executive 

Agreements.” Sponsored by the City & County of Honolulu, Real Property 
Assessment Division, Mission Memorial Auditorium, June 9, 2010. 

 
• “Hawai`i’s Legal and Political History.” Sponsored by Kokua A Puni Hawaiian 

Student Services, UH Manoa, Center for Hawaiian Studies, UHM, May 26, 2010. 
 

• “Ua Mau Ke Ea: Sovereignty Endured.” Joint presentation with Pu`a Foundation of 
an educational package and curriculum I authored for teaching Hawaiian history, 
Native Hawaiian Education Association Conference, Windward Community College, 
March 19, 2010. 

 
• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kamehameha Investment 

Corporation, Keahou Hotel, Kona, Hawai`i. A presentation entitled “Evolution of 
Hawaiian Land Titles and its Impact Today,” March 12, 2010. 

 
• “1893 Cleveland-Lili`uokalani Agreement of Restoration (Executive Agreement).” 

Sponsored by the Haloa Research Center, Baldwin High School Auditorium, February 
20, 2010. 

 
• “1893 Cleveland-Lili`uokalani Agreement of Restoration (Executive Agreement).” 

Sponsored by Kamehameha Schools’ Kula Hawai`i Teachers Professional 
Development, Kapalama Campus, Konia, January 4, 2010. 

 
• “The Legal and Political History of Hawai`i.” Sponsored by House Representative 

Karen Awana, National Conference of Native American State Legislators, State of 
Hawai`i Capital Bldg, November 16, 2009. 

 
• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by Hawaiian Studies, 

Ho`a and Ho`okahua (STEM), Maui Community College, Noi`i 12-A, November 2, 
2009. 
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• “The Legal and Political History of Hawai`i.” Presentation to the Hui Aloha `Aina 
Tuahine, Center for Hawaiian Studies, University of Hawai`i at Manoa, October 30, 
2009. 

 
• “The Legal and Political History of Hawai`i.” Presentation to Kahuewai Ola, Queen 

Lili`uokalani Center for Student Services, University of Hawai`i at Manoa, October 
23, 2009. 
 

• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by Kamehameha Schools 
Ka`iwakiloumoku Hawaiian Cultural Events Series, Ke`eliokalani Performing Arts 
Center, Kamehameha Schools Kapalama campus, October 21, 2009. 

• “The Myth of Ceded Lands: A Legal Analysis.” Sponsored by ASUH and Hawaiian 
Studies, Paliku Theatre, Windward Community College, September 10, 2009. 

 
• Puana Ka `Ike Lecture Series (Imparting Knowledge), Kohana Center/Kamehameha 

Investment Corporation, Keauhou II Convention Center, Kona, Hawai`i. A 
presentation entitled “The Myth of Ceded Lands: A Legal Analysis,” March 13, 2009. 

 
• “American Occupation of the Hawaiian Kingdom: Beginning the Transition from 

Occupied to Restored State.” Briefing for Colonel James Herring, Army Staff Judge 
Advocate, 8th Theater Sustainment Command, and his staff officers, Wheeler AAF 
Courthouse, U.S. Army Pacific, Wahiawa, Hawai`i, February 25, 2009. 

 
• Ka Nalu: Towards a Hawaiian National Conciousness, Symposium of the Hawaiian 

Society of Law and Politics, University of Hawai`i at Manoa, Imin Conference Bldg 
(East West Center). Presented a portion of my doctoral dissertation entitled “The 
Myth of Ceded Lands: A Legal Analysis,” February 28, 2009. 

 
• Manifold Destiny: Disparate and Converging Forms of Political Analysis on Hawai`i 

Past and Present, International Studies Association Annual Conference, San 
Francisco, California, March 26, 2008. Presented a paper entitled “A Slippery Path 
Towards Hawaiian Indigeneity: An Analysis and Comparison between Hawaiian 
Nationality and Hawaiian Indigeneity and its Use and Practice in Hawai`i today,” 
March 26, 2008. 

 
• Mana Kupuna Lecture Series, University of Waikato, New Zealand. A presentation 

entitled “Legal and Political History of the Hawaiian Kingdom,” March 5, 2008. 
 

• Indigenous Politics Colloquium speaker series, Department of Political Science, 
University of Hawai`i at Manoa. Presented an analysis and comparison between 
Hawaiian State sovereignty and Hawaiian indigeneity and its use and practice in 
Hawai`i today,” January 30, 2007. 

 
• Conference at Northeastern Illinois University entitled Dialogue Under Occupation: 

The Discourse of Enactment, Transaction, Reaction and Resolution. Presented a paper 
on a panel entitled "Prolonged Occupation of the Hawaiian Kingdom," Chicago, 
Illinois, November 10, 2006. 
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• The 14th Biennial Asian/Pacific American Midwest Student Conference, “Refocusing 

Our Lens: Confronting Contemporary Issues of Globalization and Transnationalism.” 
Presented article “American Occupation of the Hawaiian State: A Century 
Unchecked” on Militarization Panel, Oberlin College, Ohio, February 18, 2006. 

 
• 2005 American Studies Association Annual Conference. Panelist on a roundtable 

discussion entitled, “The Case for Hawai`i's Independence from the United States - A 
Scholarly and Activist Roundtable Discussion,” with Keala Kelly and Professor 
Kehaulani Kauanui. Renaissance Hotel, Washington, D.C., November 4, 2005. 

 
• Kamehameha Schools 2005 Research Conference on Hawaiian Well-being, sponsored 

by the Kamehameha Schools Policy Analysis & Systems Evaluation (PACE). 
Presented article “Employing Appropriate Theory when Researching Hawaiian 
Kingdom Governance” with two other presenters, Malcolm Naea Chun and Dr. 
Noelani Goodyear-Kaopua. Radisson Prince Kuhio Hotel, Waikiki, October 22, 2005. 

 
• 1st Annual Symposium of the Hawaiian Society of Law & Politics showcasing the 

first edition of the Hawaiian Journal of Law & Politics (summer 2004). Presented 
article “American Occupation of the Hawaiian State: A Century Gone Unchecked,” 
with response panellists Professor John Wilson, Political Science, and Kanale 
Sadowski, 3rd year law student, Richardson School of Law. Imin International 
Conference Center, University of Hawai`i at Manoa, April 16, 2005. 

 
• “A Symposium on Practical Pluralism.” Sponsored by the Office of the Dean, William 

S. Richardson School of Law. Panelist with Professor Williamson Chang and Dr. 
Kekuni Blaisdell, University of Hawai`i at Manoa, Honolulu, April 16-17, 2004. 

 
• “Mohala A`e: Blooming Forth,” Native Hawaiian Education Association’s 5th Annual 

Conference. Presented a workshop entitled “Hawaiian Epistemology.” Windward 
Community College, Kane’ohe, March 23, 2004. 

 
• “First Annual 'Ahahui o Hawai`i Kukakuka: Perspectives on Federal Recognition.” 

Guest Speaker at a symposium concerning the Akaka Bill. Sponsored by the 'Ahahui 
o Hawai'i (organization of native Hawaiian law students), University of Hawai`i at 
Manoa Richardson School of Law, Honolulu, March 12, 2004. 

 
• “The Status of the Kingdom of Hawai`i.” A debate with Professor Didrick Castberg, 

University of Hawai`i at Hilo (Political Science), and moderator Professor Todd Belt 
University of Hawai`i at Hilo (Political Science).  Sponsored by the Political Science 
Club, University of Hawai`i at Hilo, Campus Center, March 11, 2004. 

 
• “The Political History of the Hawaiian Kingdom: Past and Present.” A presentation to 

the Hawai`i Island Association of Hawaiian Organizations, Queen Lili`uokalani 
Children’s Center, Hilo, February 13, 2004. 
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• “Globalization and the Asia-Pacific Region.” Panel with Dr. Noenoe Silva (Political 
Science). East-West Center Spring 2004 Core Course, Honolulu, February 4, 2004. 

 
• Televised symposium entitled, “Ceded Lands.” Other panelists included Professor Jon 

Van Dyke (Richardson School of Law) and Professor Lilikala Kame`eleihiwa (Center 
for Hawaiian Studies). Sponsored by the Office of Hawaiian Affairs, Wai’anae, 
August 2003. 

 
• “Hawai`i’s Road to International Recovery, II.” Sponsored by Kipuka, University of 

Hawai`i at Hilo, September 25, 2003.  
 

• “An Analysis of Tenancy, Title, and Landholding in Old Hawai‘i.” Sponsored by 
Kipuka, University of Hawai`i at Hilo, September 26, 2002. 

• “The Hawaiian Kingdom in Arbitration Proceedings at the Permanent Court of 
Arbitration, The Hague, Nethelrands.” A presentation at the 6th World Indigenous 
Peoples Conference on Education, Stoney Park, Morley, Alberta, Canada, August 6, 
2002. 

 
• "The Hawaiian Kingdom and the United States of America: A State to State 

Relationship." Reclaiming the Legacy, U.S. National Archives and Records 
Administration, University of San Francisco, May 4, 2002  

 
• “Hawai`i’s Road to International Recovery.” Sponsored by Kipuka, University of 

Hawai`i at Hilo, April 11, 2002. 
 

• “Hawai`i’s Road to International Recovery,” a presentation to the Officers Corps of 
the 25th Infantry Division, U.S. Army, Officer’s Club, Schofield Barracks, Wahiawa, 
February 2001.  

 
• “Lance Larsen vs. the Hawaiian Kingdom,” presentation to the Native Hawaiian Bar 

Association, quarterly meeting, Kana`ina Building, Honolulu, 2001. 
 

• “Hawaiian Political History,” Hawai`i Community College, Hilo, March 5, 2001.  
 

• “The History of the Hawaiian Kingdom,” A guest speaker at the Aloha March rally in 
Washington, D.C., August 12, 1998. 

 
• Symposium entitled, “Human Rights and the Hawaiian Kingdom on the occasion of 

the 50th anniversary of the Universal Declaration of Human Rights.” Other panelist 
included Francis Boyle (Professor of International Law, University of Illinois), 
Mililani Trask (Trustee, Office of Hawaiian Affairs), Richard Grass (Lakota Sioux 
Nation), and Ron Barnes (Tununak Traditional Elders Council, Alaska). University of 
Hawai`i at Hilo, April 16, 1998.  

 
• Symposium entitled, “Perfect Title Company: Scam or Restoration.” Sponsored by 

the Hawai`i Developers Council, Hawai`i Prince Hotel, Honolulu, August 1997. 
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PUBLICATIONS: 
 
Book, “Ua Mau Ke Ea—Sovereignty Endures: An Overview of the Political and Legal 
History of the Hawaiian Islands,” (Pu‘a Foundation, Honolulu, 2011), online at 
http://www.puafoundation.org/products/. 
 
Article, "1893 Cleveland-Lili`uokalani Executive Agreements." November 28, 2009, 
unpublished, online at http://www2.hawaii.edu/~anu/publications.html.  
 
Article, "Establishing an Acting Regency: A Countermeasure Necessitated to Preserve the 
Hawaiian State." November 28, 2009, unpublished, online at 
http://www2.hawaii.edu/~anu/publications.html.  
 
Book, “Land Titles in the Hawaiian Islands: From Origins to the Present (forthcoming).” 
Contract signed with University of Hawai`i Press, May 7, 2009. 
 
Article, “The Myth of Ceded Lands and the State’s Claim to Perfect Title.” Ka Wai Ola o 
OHA Newspaper, Office of Hawaiian Affairs, April 2009. 
 
Book, “American Occupation of the Hawaiian Kingdom: Beginning the Transition from 
Occupied to Restored State (forthcoming).” Contract signed with University of Hawai`i 
Press, February 13, 2009. 
 
Dissertation, “American Occupation of the Hawaiian Kingdom: Beginning the Transition 
from Occupied to Restored State,” University of Hawai`i at Manoa, Political Science, 
December 2008, online at http://www2.hawaii.edu/~anu/publications.html. 
 
Article, “A Slippery Path towards Hawaiian Indigeneity: An Analysis and Comparison 
between Hawaiian State Sovereignty and Hawaiian Indigeneity and its Use and Practice in 
Hawai`i Today,” Journal of Law and Social Challenges (San Francisco School of Law), Vol. 
10 (Fall 2008), online at http://www2.hawaii.edu/~anu/publications.html. 
 
Book Review for “Kahana: How the Land was Lost,” The Contemporary Pacific: A Journal 
of Island Affairs, Vol. 15, No. 1 (2005), online at 
http://www2.hawaii.edu/~anu/publications.html. 
 
Article, “Experts Validate Legitimacy of International Law Case.” Ka Wai Ola o OHA 
Newspaper, Office of Hawaiian Affairs, August 2004. 
 
“American Occupation of the Hawaiian State: A Century Unchecked,” Hawaiian Journal of 
Law and Politics, vol. 1 (Summer 2004), online journal at: 
http://www2.hawaii.edu/~hslp/journal.html. 
 
Article, “The Indian Commerce Clause sheds Light on Question of Federal Authority over 
Hawaiians,” Ka Wai Ola o OHA Newspaper, Office of Hawaiian Affairs, September 2003. 
 
Article, “Before Annexation: Sleight of Hand—Illusion of the Century.” Ka Wai Ola o OHA 
Newspaper, Office of Hawaiian Affairs, July 1998. 
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“Unpublished Short Essays” on line at http://hawaiiankingdom.org/info-nationals.shtml  

• “The Hawaiian Kingdom: A Constitutional Monarchy” 
• “The Relationship between the Hawaiian Kingdom and the United States” 
• “Revisiting the Fake Revolution of January 17, 1893” 
• “What does TWA Flight 800 and the Hawaiian Kingdom have in Common” 
• “American Migration to the Hawaiian Kingdom and the Push for State into the 

American Union” 
• “Hawaiian Nationality: Who Comprises the Hawaiian Citizenry?” 
• “The Vision of the acting Council of Regency” 

 
 
VIDEO/RADIO: 
 
Video: “Hawai`i and the Law of Occupation.” Lecture Series of the Kaleimaileali`i Hawaiian 
Civic Club, `Olelo Community Television, March 11, 2009. 
 
Video: “Title Insurance and Land Ownership in Hawai`i.” Lecture Series of the 
Kaleimaileali`i Hawaiian Civic Club, `Olelo Community Television, February 4, 2009. 
 
Video: “What are Ceded Lands?” Lecture Series of the Kaleimaileali`i Hawaiian Civic Club, 
`Olelo Community Television, December 22, 2009. 
 
Video: “Hawaiian Kingdom Law and Succession.” Lecture Series of the Kaleimaileali`i 
Hawaiian Civic Club, `Olelo Community Television, November 16, 2008. 
 
Video: “Kamehameha I: From Chiefly to British Governance.” Lecture Series of the 
Kaleimaileali`i Hawaiian Civic Club, `Olelo Community Television, July 23, 2008. 
 
Internet Radio: “The Gary Baumgarten Report News Talk Online: Hawai`i 'Kingdom' 
Proponent Makes Case For An Independent Hawai`i.” Guest on a daily talk internet radio 
show, http://garybaumgarten.blogspot.com/2008/04/hawaii-kingdom-proponent-makes-case-
for.html, April 11, 2008. 
 
Radio: “Talk Story with Uncle Charlie.” Guest on a weekly talk radio show. KNUI AM 900, 
Kahului, January 23, 2004. 
 
Radio: “Perspective.” Co-host with Keaumiki Akui for a weekly talk radio show concerning 
Hawaiian political history. KCCN AM 1420, Honolulu, 1999-2001. 
 
Video: “Hawaiian Kingdom Law a Presentation.” Na Maka o ka Aina, 1999.  
 
Video: Segments of Aloha Quest (six-hour broadcast), KFVE television, Honolulu, 
December 19, 1999. 

• “The Hawaiian Kingdom” 
• “What is a Hawaiian subject”  
• “Attempted Overthrow of 1893” 
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• “The Annexation that Never Was” 
• “Internal Laws of the United States” 
• “Supreme Courts and International Courts” 
• “U.S. Senate debate: Apology resolution, Oct. 1993” 

 
 
LEGAL EXPERIENCE: 
 
• Expert consultant and witness for Defence, Fukumitsu v. Fukumitsu (case no. 08-1-0843 

RAT) 
 
• Expert consultant and witness for Defence, Onewest Bank v. Tamanaha (case no. 3RC 

10-1-1306) 
 
• Pro se litigant in Complaint filed with the U.S. District Court for the District of 

Columbia, Sai v. Obama, Clinton, Gates, Willard and Lingle, June 1, 2010. 
http://hawaiiankingdom.org/sai-obama.shtml  

 
• Expert consultant for Petitioner Contested hearing, BLNR, Kale Gumapac v. OTEC, 

2010. 
 
• Expert consultant and witness for Defence, State of Hawai`i v. Larsen (case no. 3DTA 

08-03139) 
 
• Expert consultant for Defence, State of Hawai`i v. Kaulia (case no. 09-1-0352K) 
 
• Expert consultant and witness for Defence, State of Hawai`i v. Larsen (case no. 3DTC 

08-023156) 
 
• Expert consultant for Plaintiff, OHA vs. Housing and Community Development Corp. of 

Hawaii, (a.k.a. Ceded Land Case), October-December 2001. 
 
• Agent for the Hawaiian Kingdom in a Complaint filed with the United Nations Security 

Council concerning the U.S. illegal occupation of the Hawaiian Kingdom, July 5, 2001. 
http://hawaiiankingdom.org/united-nations.shtml  

 
• Agent for the Hawaiian Kingdom in the Lance Larsen vs. Hawaiian Kingdom arbitration 

at the Permanent Court of Arbitration, The Hague, Netherlands, November 1999-
September 2001, International Law Reports, Volume 119, pp. 566-598. 
http://www.AlohaQuest.com/arbitration/index.htm  

 
• Plaintiff for the Hawaiian Kingdom in a Complaint filed at the U.S. Supreme Court, 

August 4, 1998, Case No. M-26. 
 
• Plaintiff for the Hawaiian Kingdom in a Petition for Writ of Mandamus filed at the U.S. 

Supreme Court in November 17, 1997, Case No. 97-969. 
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MILITARY EXPERIENCE: 
 
Aug. 1994:   Honourably Discharged 
Dec. 1990: Diploma, U.S. Army Field Artillery Officer Advanced Course, Fort Sill, OK 
May 1990: Promoted to Captain (O-3) 
Apr. 1990: Diploma, U.S. Air Force Air Ground Operations School, Hurlbert Field, FL 
May 1987: Promoted to 1st Lieutenant (O-2) 
Sep. 1987: Diploma, U.S. Army Field Artillery Officer Basic Course, Fort Sill, OK 
Sep. 1984:  Assigned to 1st Battalion, 487th Field Artillery, Hawai`i Army National Guard, 

Honolulu, H.I. 
May 1984: Army Reserve Commission, 2nd Lieutenant (O-1), Early Commissioning 

Program (ECP) from the New Mexico Military Institute, Roswell, NM 
 
GENERAL DATA: 
 
Nationality:  Hawaiian/United States 
Born:  July 13, 1964, Honolulu, H.I. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit “3” 



Dr. David Keanu Sai ,  Pol i t i ca l  Sc ient i s t           

47-605 Puapo`o Place  Kane`ohe, HI 96744  Phone: 808-383-6100  
E-Mail :  keanu.sai@gmail .com 

 

Expert Memorandum on the Legal Continuity of the Hawaiian 
Kingdom as an Independent and Sovereign State 

November 28th 2010 
 

 According to article I, Montevideo Convention (1933), “The state as a person of 

international law should possess the following qualifications: (a) a permanent population; (b) a 

defined territory; (c) government; and (d) capacity to enter into relations with the other states.”1  

 

Synopsis 

 The Hawaiian Kingdom had these attributes when Great Britain and France entered into a 

joint proclamation acknowledging and recognizing Hawai`i as an independent and sovereign 

State on November 28th 1843, and on July 6th 1844, United States Secretary of State John C. 

Calhoun notified the Hawaiian government of the United States formal recognition of the 

Hawaiian Kingdom as an independent and sovereign state since December 19th 1842 by 

President John Tyler.2 As a result of the United States’ recognition, the Hawaiian Kingdom 

entered into a Treaty of Friendship, Commerce and Navigation, Dec. 20th 1849;3 Treaty of 

Commercial Reciprocity, Jan. 13th 1875;4 Postal Convention Concerning Money Orders, Sep. 11th 

1883;5 and a Supplementary Convention to the 1875 Treaty of Commercial Reciprocity, Dec. 6th 

1884.6 The Hawaiian Kingdom also entered into treaties with Austria-Hungary, June 18th 1875; 

Belgium, Oct. 4th 1862; Bremen, March 27th 1854; Denmark, Oct. 19th 1846; France, July 17th 

1839, March 26th 1846, Sep. 8th 1858; French Tahiti, Nov. 24th 1853; Germany, March 25th 1879; 

Great Britain, Nov. 13th 1836 and March 26th 1846; Great Britain’s New South Wales, March 10th 

                                                        
1 49 U.S. Stat. 3097, 3100. 
2 David Keanu Sai, American Occupation of the Hawaiian Kingdom: Beginning the Transition from Occupied to 
Restored State, Doctoral Dissertation, University of Hawai`i, Political Science (December 2008), 72; see also David 
Keanu Sai, A Slippery Path Towards Hawaiian Indigeneity, 10 Journal of Law and Social Challenges 74 (Fall 
2008). 
3 9 U.S. Stat. 977. 
4 19 U.S. Stat. 625. 
5 23 U.S. Stat. 736. 
6 25 U.S. Stat. 1399. 
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1874; Hamburg, Jan. 8th 1848); Italy, July 22nd 1863; Japan, Aug. 19th 1871, Jan. 28th 1886; 

Netherlands, Oct. 16th 1862; Portugal, May 5th 1882; Russia, June 19th 1869; Samoa, March 20th 

1887; Spain, Oct. 9th 1863; Sweden-Norway, April 5th 1855; and Switzerland, July 20th 1864.  

 

 In the 21st century, an international tribunal and the Ninth Circuit Court of Appeals 

acknowledged the Hawaiian Kingdom’s status as an internationally recognized state in the 19th 

century. In Larsen v. Hawaiian Kingdom (2001), the Permanent Court of Arbitration in The 

Hague stated, “in the nineteenth century the Hawaiian Kingdom existed as an independent State 

recognized as such by the United States of America, the United Kingdom, and various other 

States.”7 The 9th Circuit Court, in Kahawaiola`a v. Norton (2004), also acknowledged the 

Hawaiian Kingdom’s status as “a co-equal sovereign alongside the United States;”8 and in Doe v. 

Kamehameha (2005), the Court stated that, “in 1866, the Hawaiian Islands were still a sovereign 

kingdom.”9 

 

 Having established the Hawaiian Kingdom’s internationally recognized status as an 

independent state in the 19th century, the next question is whether or not the Hawaiian Kingdom 

status as a state was extinguished after its government was overthrown by U.S. troops on January 

17th 1893. As a subject of international law, statehood of the Hawaiian Kingdom can only be 

measured and determined by the rules of international law and not the domestic laws of any State 

to include the United States and the Hawaiian Kingdom. According to Professor Crawford, “A 

State is not necessarily extinguished by substantial changes in territory, population or 

government, or even, in some cases, by a combination of all three.”10 In particular, military 

“occupation does not extinguish the State pending a final settlement of the conflict. And, 

generally, the presumption—in practice a strong presumption—favours the continuity and 

disfavors the extinction of a an established State.”11 Professor Wright, a renowned scholar in 

U.S. foreign relations law, states that, “international law distinguishes between a government and 

                                                        
7 Larsen v. Hawaiian Kingdom, 119 ILR 566, 581 (2001). 
8 Kahawaiola`a v. Norton, 386 F.3rd 1271 (2004). 
9 Doe v. Kamehameha, 416 F.3d 1025, 1048 (2005). 
10 James Crawford, The Creation of States in International Law, 2nd ed. (Oxford University Press, 2006), 700. 
11 Id., 701. 
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the state it governs.”12 And according to §201, Restatement (Third) Foreign Relations Law of the 

United States, “A state may continue to be regarded as such even though, due to insurrection or 

other difficulties, its internal affairs become anarchic for an extended period of time;”13 and 

“Military occupation, whether during war or after an armistice, does not terminate statehood.”14 

Therefore, a sovereign State would continue to exist despite its government being overthrown by 

military force. Two contemporary examples illustrate this principle of international law, the 

overthrow of the Taliban (Afghanistan) in 2001 and of Saddam Hussein (Iraq) in 2003. The 

former has been a recognized sovereign State since 1919,15 and the latter since 1932.16 Professor 

Dixon explains: 

  
 If an entity ceases to possess any of the qualities of statehood…this does 
not mean that it ceases to be a state under international law. For example, the 
absence of an effective government in Afghanistan and Iraq following the 
intervention of the USA did not mean that there were no such states, and the same 
is true of Sudan where there still appears to be no entity governing the country 
effectively. Likewise, if a state is allegedly ‘extinguished’ through the illegal 
action of another state, it will remain a state in international law.17 
 

 After the Hawaiian Kingdom government was illegally overthrown, two executive 

agreements were entered into between President Cleveland of the United States and Queen 

Lili`uokalani of the Hawaiian Kingdom in 1893. The President entered into these executive 

agreements under his sole constitutional authority to represent the United States in foreign 

relations and the Congress cannot intervene without violating the separation of powers doctrine 

being an encroachment upon the executive power. The first agreement, called the Lili`uokalani 

assignment, (Exhibit A), assigned executive power to the United States President to administer 

Hawaiian Kingdom law and to investigate the overthrow of the Hawaiian government. The 

second agreement, called the Restoration agreement, (Exhibit B), obligated the President of the 

United States to restore the Hawaiian government as it was prior to the landing of U.S. troops on 
                                                        
12 Quincy Wright, The Status of Germany and the Peace Proclamation, 46(2) American Journal of International Law 
299-308, 307 (April 1952). 
13 Restatement (Third) Foreign Relations Law of the United States, Reporter’s Note 2, §201. 
14 Id., Reporter’s Note 3. 
15 Manley O. Hudson, Afghanistan, Equador, and the Soviet Union in the League of Nations, 29 American Journal of 
International Law 109-116, 110 (1935). 
16 Manley O. Hudson, The Admission of Iraq to Membership in the League of Nations, 27 American Journal of 
International Law 133-138, 133 (1933). 
17 Martin Dixon, Textbook on International Law, 6th ed. (Oxford University Press, 2007), 119. 
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January 16th 1893, and for the Queen, after the government was restored and the executive power 

returned to grant full amnesty to those members and supporters of the provisional government 

who committed treason.  

 

First Executive Agreement—Lili`uokalani assignment 

On January 17th 1893, Queen Lili`uokalani, by explicit grant, “yielded” her executive 

power to the President of the U.S. to do an investigation of their diplomat and military troops 

who illegally landed on Hawaiian territory in violation of Hawai`i’s sovereignty. The Queen 

specifically stated,  

 
That I yield to the superior force of the United States of 

America whose Minister Plenipotentiary, His Excellency John L. 
Stevens, has caused United States troops to be landed at Honolulu 
and declared that he would support the said Provisional 
Government.  

 
Now to avoid any collision of armed forces, and perhaps 

the loss of life, I do this under protest, and impelled by said force 
yield my authority until such time as the Government of the United 
States shall, upon facts being presented to it, undo the action of its 
representative and reinstate me in the authority which I claim as 
the constitutional sovereign of the Hawaiian Islands.18  
 

The quintessential question is what “authority” did the Queen yield as the “constitutional 

sovereign’’? This authority is specifically stated in the Hawaiian constitution, which declares, 

“To the King [Queen] belongs the Executive power.” In Grieve v. Gulick (1883),19 Justice Austin 

of the Hawaiian Supreme Court stated that, “the Constitution declares [His Majesty] as the 

executive power of the Government,” which, according to the Indiana Supreme Court, “is the 

power to ‘execute’ the laws, that is, carry them into effect, as distinguished from the power to 

make the laws and the power to judge them.”20  

 

                                                        
18 United States House of Representatives, 53d Cong., Executive Documents on Affairs in Hawaii: 1894-95, 461 
[hereinafter Executive Documents.] (Exhibit A). 
19 5 Hawai`i 73, 76 (1883) 
20 Tucker v. State of Indiana, 218 Ind. 614, 35 N.E. 2d 270, 291 (1941). 
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President Cleveland acknowledged receipt of this conditional grant in March when he 

received the protest from the Queen through her attorney in fact, Paul Neumann, in Washington, 

D.C. This acceptance of the conditional grant of Hawaiian executive power to investigate is 

called the Lili`uokalani Assignment. In a report to the President after the investigation was 

completed, Secretary of State Gresham acknowledged the temporary transfer of the Queen’s 

executive power by stating, “The Government of Hawaii surrendered its authority under a threat 

of war, until such time only as the Government of the United States, upon the facts being 

presented to it, should reinstate the constitutional sovereign.”21 The President, in his message to 

Congress, also acknowledged the temporary transfer of executive power. Cleveland stated, the 

Queen “surrendered not to the provisional government, but to the United States. She surrendered 

not absolutely and permanently, but temporarily and conditionally until such time as the facts 

could be considered by the United States.”22 This was the first of two international agreements to 

have taken place through an exchange of diplomatic notes committing the President to the 

administration of Hawaiian Kingdom law while he investigated the overthrow of the Hawaiian 

government. The investigation concluded that U.S. Minister John Stevens with the illegal 

presence of U.S. troops bore the responsibility for the overthrow of the Hawaiian government. 

As a result, negotiations would ensue whereby a second agreement was sought by the United 

States to restore the Hawaiian Kingdom government. On the responsibility of State actors, 

Oppenheim states that “according to special circumstances and conditions the home State may be 

obliged to disown an act of its envoy, to apologize or express its regret for his behaviour, or to 

pay damages.”23 Therefore, on October 18th 1893, U.S. Secretary of State Walter Gresham 

directed U.S. Minister Plenipotentiary Albert Willis to initiate negotiations with Queen 

Lili`uokalani for settlement and restoration of the Hawaiian Kingdom government.  He stated to 

Willis, 

 
 On your arrival at Honolulu you will take advantage of an early 
opportunity to inform the Queen of…the President’s sincere regret that the 
reprehensible conduct of the American minister and the unauthorized presence on 
land of a military force of the United States obliged her to surrender her 

                                                        
21 Executive Documents, 462 (Exhibit A). 
22 Id., 457. 
23  Lassa Oppenheim, International Law: A Treatise, 3rd ed., ed. Ronald F. Roxburgh, Vol. II (London: Longmans 
Green and Co., 1921), 252. 
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sovereignty, for the time being, and rely on the justice of this Government to undo 
the flagrant wrong. 
 
 You will, however, at the same time inform the Queen that, when 
reinstated, the President expects that she will pursue a magnanimous course by 
granting full amnesty to all who participated in the movement against her, 
including persons who are, or have been, officially or otherwise, connected with 
the Provisional Government, depriving them of no right or privilege which they 
enjoyed before the so-called revolution. All obligations created by the Provisional 
Government in due course of administration should be assumed. 
 
 Having secured the Queen’s agreement to pursue this wise and humane 
policy, which it is believed you will speedily obtain, you will then advise the 
executive of the Provisional Government and his ministers of the President’s 
determination of the question which their action and that of the Queen devolved 
upon him, and that they are expected to promptly relinquish to her constitutional 
authority.24 

 
On November 13th 1893, Willis met with the Queen at the U.S. Legation in Honolulu, 

“who was informed that the President of the United States had important communications to 

make to her.”25 Willis explained to the Queen of the “President’s sincere regret that, through the 

unauthorized intervention of the United States, she had been obliged to surrender her 

sovereignty, and his hope that, with her consent and cooperation, the wrong done to her and to 

her people might be redressed.”26 In his message to the Congress, the President concluded that 

the “members of the provisional government and their supporters, though not entitled to extreme 

sympathy, have been led to their present predicament of revolt against the Government…by the 

indefensible encouragement and assistance of our diplomatic representative.”27 According to 

Wright, “statements of a decision on fact or policy, authorized by the President, must be accepted 

by foreign nations as the will of the United States.”28 Therefore, the Queen saw these conclusions 

by the President as representing the “will of the United States,” and according Oppenheim, 

Willis, who was the U.S. envoy accredited to the Hawaiian Kingdom, represented “his home 

State in the totality of its international relations,” and that he was “the mouthpiece of the head of 

                                                        
24 Executive Documents, 464 (Exhibit A). 
25 Executive Documents, 1242. 
26 Id. 
27 Executive Documents, 457 (Exhibit A). 
28 Quincy Wright, The Control of American Foreign Relations (New York: The Macmillan Company, 1922), 22. 
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his home State and its Foreign Secretary, as regards communications to be made to the State to 

which he is accredited.”29 

 

The President’s investigation also concluded that members of the provisional government 

and their supporters committed the crime of treason and therefore subject to the pains and 

penalties of treason under Hawaiian law. On this note, the Queen was then asked by Willis, 

“[s]hould you be restored to the throne, would you grant full amnesty as to life and property to 

all those persons who have been or who are now in the Provisional Government, or who have 

been instrumental in the overthrow of your government?”30 The Queen refused to grant amnesty 

and referenced Chapter VI, section 9 of the Penal Code, which states, “[w]hoever shall commit 

the crime of treason shall suffer the punishment of death and all his property shall be confiscated 

to the Government.” When asked again if she would reconsider, she responded, “[t]hese people 

were the cause of the revolution and the constitution of 1887. There will never be any peace 

while they are here. They must be sent out of the country, or punished, and their property 

confiscated.”31 In the government transcripts of this meeting, it states that the Queen called for 

beheading as punishment, but the Queen adamantly denied making such a statement. She later 

explained that beheading “is a form of punishment which has never been used in the Hawaiian 

Islands, either before or since the coming of foreigners.”32  

 

 In a follow-up dispatch to Willis, Gresham adamantly stated, “You will insist upon 

amnesty and recognition of obligations of the Provisional Government as essential conditions of 

restoration.”33 In another communication on December 3rd 1893, Gresham directed Willis to 

continue to negotiate with the Queen, and should she “refuse assent to the written conditions you 

will at once inform her that the President will cease interposition in her behalf.”34  Gresham 

acknowledged that the President had a duty to restore the constitutional government of the 

Islands, but it was dependent upon an unqualified agreement of the Queen to assume all 

                                                        
29 Oppenheim, International Law (3rd ed), 556. 
30 Executive Documents, 1242. 
31 Id.  
32  Lili‘uokalani, Hawai`i's Story by Hawai`i's Queen (Rutland: Charles E. Tuttle Co., Inc., 1964), 247. 
33 Executive Documents, 1191. 
34 Id. 
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administrative obligations incurred by the Provisional Government, and to grant full amnesty to 

those individuals instrumental in setting up or supporting the Provisional Government. He stated 

“The President feels that by our original interference and what followed we have incurred 

responsibilities to the whole Hawaiian community, and it would not be just to put one party at 

the mercy of the other.”35  Gresham also stated “Should the Queen ask whether, if she accedes to 

conditions, active steps will be taken by the United States to effect her restoration, or to maintain 

her authority thereafter, you will say that the President can not use force without the authority of 

Congress.”36  

 

Second Executive Agreement—Agreement of restoration 

On December 18th 1893, Willis was notified by the Queen’s assistant, Joseph Carter, that 

she was willing to spare their lives, not, however, their property, which, “should be confiscated 

to the Government, and they should not be permitted to remain in the Kingdom.”37 But later that 

day, the Queen sent a communication to Willis. She stated, 

  
Since I had the interview with you this morning I have given the most 

careful and conscientious thought as to my duty, and I now of my own free will 
give my conclusions. 

 
 I must not feel vengeful to any of my people. If I am restored by the 
United States I must forget myself and remember only my dear people and my 
country. I must forgive and forget the past, permitting no proscription or 
punishment of anyone, but trusting that all will hereafter work together in peace 
and friendship for the good and for the glory of our beautiful and once happy 
land. 
 
 Asking you to bear to the President and the Government he represents a 
message of gratitude from me and from my people, and promising, with God’s 
grace, to prove worthy of the confidence and friendship of your people.”38  
 

 An agreement between the two Heads of State had finally been made for settlement of the 

international dispute called the Restoration Agreement. Coincident with the agreement was the 

temporary and conditional assignment of executive power by the Queen to the President of the 

                                                        
35 Id. 
36 Id., 1192. 
37 Id., 1267. 
38 Id., 1269 (Exhibit B). 
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United States, and that the assignment and agreement to restore the Hawaiian government “did 

not, as in the case of treaties, as that term is used in the treaty-making clause of the Constitution 

(Art. II, § 2), require the advice and consent of the Senate.”39 Attached to the communication was 

the following pledge that was dispatched by Willis to Gresham on December 20th 1893.  

  
I, Liliuokalani, in recognition of the high sense of justice which has 

actuated the President of the United States, and desiring to put aside all feelings of 
personal hatred or revenge and to do what is best for all the people of these 
Islands, both native and foreign born, do hereby and herein solemnly declare and 
pledge myself that, if reinstated as the constitutional sovereign of the Hawaiian 
Islands, that I will immediately proclaim and declare, unconditionally and without 
reservation, to every person who directly or indirectly participated in the 
revolution of January 17, 1893, a full pardon and amnesty for their offenses, with 
restoration of all rights, privileges, and immunities under the constitution and the 
laws which have been made in pursuance thereof, and that I will forbid and 
prevent the adoption of any measures of proscription or punishment for what has 
been done in the past by those setting up or supporting the Provisional 
Government. I further solemnly agree to accept the restoration under the 
constitution existing at the time of said revolution and that I will abide by and 
fully execute that constitution with all the guaranties as to person and property 
therein contained. I furthermore solemnly pledge myself and my Government, if 
restored, to assume all the obligations created by the Provisional Government, in 
the proper course of administration, including all expenditures for military or 
police services, it being my purpose, if restored, to assume the Government 
precisely as it existed on the day when it was unlawfully overthrown. 40  

 
On the same day the Queen accepted the President’s conditions of restoration on 

December 18th 1893, the President delivered a message to Congress apprising them of the 

conclusion of his investigation and the pursuit of settlement with the Queen. He was not aware 

that the Queen accepted the conditions. This was clarified in a correspondence with Willis from 

Gresham on January 12th 1894, whereby the Queen’s acceptance of the President’s offer was 

acknowledged, and on the following day, these diplomatic correspondences were forwarded to 

the Congress by message of the President on January 13th 1893.  

Gresham stated, 

 
On the 18th ultimo the President sent a special message to Congress 

communicating copies of the Mr. Blount’s reports and the instructions given to 
                                                        
39 U.S. v. Belmont, 301 U.S. 324, 330 (1937). 
40 Executive Documents, 1269 (Exhibit B). 
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him and you. On the same day, answering a resolution of the House of 
Representatives, he sent copies of all correspondence since March 4, 1889, on the 
political affairs and relations of Hawaii, withholding, for sufficient reasons, only 
Mr. Stevens’ No. 70 of October 8, 1892, and your No. 3 of November 16, 1893. 
The President therein announced that the conditions of restoration suggested by 
him to the Queen had not proved acceptable to her, and that since the instructions 
sent to you to insist upon those conditions he had not learned that the Queen was 
willing to assent to them. The President thereupon submitted the subject to the 
more extended powers and wider discretion of Congress, adding the assurance 
that he would be gratified to cooperate in any legitimate plan which might be 
devised for a solution of the problem consistent with American honor, integrity, 
and morality. 

 
Your reports show that on further reflection the Queen gave her 

unqualified assent in writing to the conditions suggested, but that the Provisional 
Government refuses to acquiesce in the President’s decision.  

 
The matter now being in the hands of Congress the President will keep 

that body fully advised of the situation, and will lay before it from time to time 
the reports received from you, including your No. 3, heretofore withheld, and all 
instructions sent to you. In the meantime, while keeping the Department fully 
informed of the course of events, you will, until further notice, consider your 
special instructions upon this subject have been fully complied with.41 

 

Supremacy Clause, U.S. Constitution 

 Since the United States is a Federal government, States within the Federal Union are 

subject to the supremacy of Federal laws and treaties, in particular, executive agreements. Article 

VI, clause 2, of the U.S. constitution, provides: “This Constitution, and the Laws of the United 

States which shall be made in pursuance thereof; and all treaties made, or which shall be made, 

under the authority of the United States, shall be the supreme law of the land; and the judges in 

every state shall be bound thereby, anything in the constitution or laws of any state to the 

contrary notwithstanding.” This provision of the U.S. constitution is known as the Supremacy 

clause that binds every State of the federal union to faithfully observe. In United States v. 

Belmont (1937),42 the U.S. Supreme Court affirmed that executive agreements entered into 

between the President and a sovereign nation does not require ratification from the U.S. Senate 

to have the force and effect of a treaty; and executive agreements bind successor Presidents for 

                                                        
41 Executive Documents, 1283-1284 (Exhibit B). 
42 United States v. Belmont, 301 U. S. 324 (1937). 
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their faithful execution. Other landmark cases on executive agreements are United States v. Pink 

(1942)43 and American Insurance Association v. Garamendi (2003).44 In Garamendi, the Court 

stated, “Specifically, the President has authority to make ‘executive agreements’ with other 

countries, requiring no ratification by the Senate or approval by Congress.”45 According to 

Justice Douglas, U.S. v. Pink (1942), executive agreements “must be read not as self-contained 

technical documents, like a marine insurance contract or a bill of lading, but as characteristically 

delicate and elusive expressions of diplomacy.”46  

 

 The U.S. Supreme Court has held that under no circumstances could state law be found to 

legally supersede an agreement between the national government and a foreign country. The 

external powers of the federal government could be exercised without regard to the laws of any 

state within the union. In Belmont, the Court also stated, “Plainly, the external powers of the 

United States are to be exercised without regard to state laws or policies,”47 and  “[i]n respect of 

all international negotiations and compacts, and in respect of our foreign relations generally, 

state lines disappear.”48 In United States v. Pink (1942), the Court reiterated, “It is, of course, true 

that even treaties with foreign nations will be carefully construed so as not to derogate from the 

authority and jurisdiction of the States of this nation unless clearly necessary to effectuate the 

national policy.... But state law must yield when it is inconsistent with, or impairs the policy or 

provisions of, a treaty or of an international compact or agreement.... Then, the power of a State 

to refuse enforcement of rights based on foreign law which runs counter to the public policy of 

the forum . . . must give way before the superior Federal policy evidenced by a treaty or 

international compact or agreement.”49 Both Belmont and Pink were reinforced by American 

Insurance Association v. Garamendi (2003), where the Court reiterated, that “valid executive 

agreements are fit to preempt state law, just as treaties are,”50 and that the preemptive power of 

an executive agreement derives from “the Constitution’s allocation of the foreign relations power 

                                                        
43 United States v. Pink, 315 U.S. 203 (1942). 
44 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
45 Id., 397. 
46 U.S. v. Pink, 315 U.S. 203, 241 (1942). 
47 United States v. Belmont, 301 U. S. 324, 330 (1937). 
48 Id. 
49 United States v. Pink, 315 U.S. 203, 230 (1942). 
50 American Insurance Association v. Garamendi, 539 U.S. 396 (2003). 
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to the National Government.”51 All three cases affirm that the Lili`uokalani assignment preempts 

all laws and policies of the State of Hawai`i. In Edgar v. Mite Corporation (1982), Justice White 

ruled, “A state statute is void to the extent that it actually conflicts with a valid federal statute; 

and ‘[a] conflict will be found 'where compliance with both federal and state regulations is a 

physical impossibility.’”52 

 

United States’ Violation of the Executive Agreements 

 Since 1893, the United States government has violated the terms of its obligations under 

these executive agreements and in 1898 unilaterally annexed the Hawaiian Kingdom by enacting 

a congressional joint resolution justified as a military necessity during the Spanish-American 

War, and thereafter occupied Hawai`i. After the President, by Presidential Message on January 

13th 1894, apprised the Congress of the Restoration agreement with Queen Lili’uokalani, both 

the House of Representatives53 and Senate54 took deliberate steps “warning the President against 

the employment of forces to restore the monarchy of Hawaii.”55 Senator Kyle’s resolution 

introduced on May 23rd 1894 specifically addresses the Agreement of restoration. The resolution 

                                                        
51 Id. 
52 Edgar v. Mite Corporation, 457 U.S. 624, 631 (1982). 
53 House Resolution on the Hawaiian Islands, February 7, 1894: 

 “Resolved, First. That it is the sense of this House that the action of the United States minister in 
employing United States naval forces and illegally aiding in overthrowing the constitutional Government of 
the Hawaiian Islands in January, 1893, and in setting up in its place a Provisional Government not 
republican in form and in opposition to the will of a majority of the people, was contrary to the traditions of 
our Republic and the spirit of our Constitution, and should be condemned. Second. That we heartily 
approve the principle announced by the President of the United States that interference with the domestic 
affairs of an independent nation is contrary to the spirit of American institutions. And it is further the sense 
of this House that the annexation of the Hawaiian Islands to our country, or the assumption of a 
protectorate over them by our Government is uncalled for and inexpedient; that the people of that country 
should have their own line of policy, and that foreign intervention in the political affairs of the islands will 
not be regarded with indifference by the Government of the United States.” (U.S. Senate Resolution on 
Hawai‘i, 53 Cong., 2nd Sess., 2000 (1894)). 

 
54 Senate Resolution on the Hawaiian Islands, May 31, 1894:  

 “Resolved, That of right it belongs wholly to the people of the Hawaiian Islands to establish and 
maintain their own form of government and domestic polity; that the United States ought in nowise to 
interfere therewith, and that any intervention in the political affairs of these islands by any other 
government will be regarded as an act unfriendly to the United States.” (U.S. House Resolution on Hawai‘i, 
53 Cong., 2nd Sess., 5499 (1894)). 

55 Edward Corwin, The President’s Control of Foreign Relations, (Princeton: Princeton University Press, 1917), 45 
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was later revised by Senator Turpie and passed by the Senate on May 31st 1894. Senator Kyle’s 

resolution stated: 

  
 Resolved, That it be the sense of the Senate that the 
Government of the United States shall not use force for the 
purpose of restoring to the throne the deposed Queen of the 
Sandwich Islands or for the purpose of destroying the existing 
Government: that, the Provisional having been duly recognized, 
the highest international interests require that it shall pursue its 
own line of polity, and that intervention in the political affairs of 
these islands by other governments will be regarded as an act 
unfriendly to the Government of the United States. (U.S. Senate 
Resolution on Hawai‘i, 53 Cong., 2nd Sess., 5127 (1894)) 

   
 Not only do these resolutions acknowledge the executive agreements between Queen 

Lili‘uokalani and President Cleveland, but also these resolutions violate the separation of powers 

doctrine whereby the President is the sole representative of the United States in foreign relations.  

According to Professor Wright, “congressional resolutions on concrete incidents are 

encroachments upon the power of the Executive Department and are of no legal effect.”56  

 

On May 4th 1998, Representative Francis Newlands (D-Nevada) introduced House 

Resolution 259 to the House Committee on Foreign Affairs. Representative Robert Hitt (R-

Illinois) reported the Newlands Resolution out of Committee, and entered the House of 

Representatives for debate on May 17th 1998. Representative Thomas H. Ball (D-Texas) stated 

on June 15th 1898: 

  
 The annexation of Hawai‘i by joint resolution is 
unconstitutional, unnecessary, and unwise. If the first proposition 
be true, sworn to support the Constitution, we should inquire no 
further. I challenge not the advocates of Hawaiian annexation, but 
those who advocate annexation in the form now presented, to show 
warrant or authority in our organic law for such acquisition of 
territory. To do so will be not only to subvert the supreme law of 
the land but to strike down every precedent in our history. …Why, 
sir, the very presence of this measure here is the result of a 

                                                        
56 Quincy Wright, The Control of American Foreign Relations, (New York: The Macmillan Company, 1922), 281. 
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deliberate attempt to do unlawfully that which can not be done 
lawfully.57 

 
Over the constitutional objections, the House passed the measure and the Newlands 

Resolution entered the Senate on June 16, 1898. Senators as well objected to the measure on 

constitutional grounds. In particular, Senator Augustus Bacon (D-Georgia) stated on June 20th 

1898: 

 
 That a joint resolution for the annexation of foreign 
territory was necessarily and essentially the subject matter of a 
treaty, and that it could not be accomplished legally and 
constitutionally by a statute or joint resolution. If Hawaiÿi was to 
be annexed, it ought certainly to be annexed by a constitutional 
method; and if by a constitutional method it can not be annexed, no 
Senator ought to desire its annexation sufficiently to induce him to 
give his support to an unconstitutional measure.58  
 
 …Now, a statute is this: A Statute is a rule of conduct laid 
down by the legislative department, which has its effect upon all of 
those within the jurisdiction. In other words, a statute passed by the 
Congress of the United States is obligatory upon every person who 
is a citizen of the United States or a resident therein. A statute can 
not go outside the jurisdiction of the United States and be binding 
upon the subjects of another power. It takes the consent of the 
subjects of the other power, speaking or giving their consent 
through their duly authorized government, to be bound by a certain 
thing which is enacted in this country; and therein comes the 
necessity for a treaty.59 
 
 What is it that the House of Representatives has done? 
…The friends of annexation, seeing that it was impossible to make 
the treaty in the manner pointed out by the Constitution, attempted 
then to nullify the provision in the Constitution by putting that 
treaty in the form of a statute, and here we have embodied the 
provisions of the treaty in the joint resolution which comes to us 
from the House.60 

 

                                                        
57 United States Congress, 55th Cong., 2nd Session, 31 Congressional Record: 1898, 5975 (Exhibit C). 
58 Id., 6148 (Exhibit D). 
59 Id., 6150 (Exhibit D). 
60 Id. (Exhibit D). 
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 Notwithstanding the constitutional objections, the Senate passed the resolution on July 6th 

1898, and President McKinley signed the joint resolution into law on July 7th 1898. Since 1900, 

the United States Congress has enacted additional legislation establishing a government in 1900 

for the Territory of Hawai`i,61 and in 1959 transformed the Territory of Hawai`i into the State of 

Hawai`i.62 According to Born, “American courts, commentators, and other authorities understood 

international law as imposing strict territorial limits on national assertions of legislative 

jurisdiction.”63 In Rose v. Himely (1807),64 the Court illustrated this view by asserting, “that the 

legislation of every country is territorial.” In The Apollon (1824),65 the Court stated that the “laws 

of no nation can justly extend beyond its own territory” for it would be “at variance with the 

independence and sovereignty of foreign nations,”66 and in Belmont,67 Justice Sutherland 

resounded, “our Constitution, laws and policies have no extraterritorial operation, unless in 

respect of our own citizens.” Consistent with this view of non-extraterritoriality of legislation, 

acting Assistant Attorney General Douglas Kmiec opined “It is…unclear which constitutional 

power Congress exercised when it acquired Hawaii by joint resolution.  Accordingly, it is 

doubtful that the acquisition of Hawaii can serve as an appropriate precedent for a congressional 

assertion of sovereignty over an extended territorial sea.”68 

 

 Because U.S. legislation has no extraterritorial force and effect, except over U.S. citizens, 

it cannot be considered to have extinguished the Hawaiian Kingdom as a state, and the executive 

agreements are prima facie evidence that the United States recognizes the sovereignty and legal 

order of the Hawaiian Kingdom despite the overthrow of its government. In §207(a) of the 

Restatement (Third) Foreign Relations Law of the United States, provides that “A state acts 

through its government, but the state is responsible for carrying out its obligation under 

international law regardless of the manner in which its constitution and laws allocate the 

                                                        
61 31 U.S. Stat. 141 
62 73 U.S. Stat. 4 
63 Gary Born, International Civil Litigation in United States Courts, 3rd ed. (Den Hague, The Netherlands: Kluwer 
Law International, 1996), 493. 
64 Rose v. Himely, 8 U.S. 241, 279 (1807). 
65 The Apollon, 22 U.S. 362, 370 (1824). 
66 Id. 
67 U.S. v. Belmont, 301 U.S. 324, 332 (1937). 
68 Douglas Kmiec, Legal Issues Raised by Proposed ���Presidential Proclamation to Extend the Territorial Sea, 12 Op. 
Off. Legal Counsel 238-263, 252 (1988). 
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responsibilities and functions of government, or of any constitutional or other internal rules or 

limitations.” And §115(b), of the Restatement (Third) Foreign Relations Law, provides that 

“although a subsequent act of Congress may supersede a rule of international law or an 

international agreement as domestic law, the United States remains bound by the rule or 

agreement internationally… Similarly, the United States remains bound internationally when a 

principle of international law or a provision in an agreement of the United States is not given 

effect because it is inconsistent with the Constitution.”   

 

 By virtue of the temporary and conditional grant of Hawaiian executive power, the U.S. 

was obligated to administer Hawaiian law and thereafter restore the Hawaiian Kingdom 

government, but instead illegally occupied the Hawaiian Kingdom for military purposes, and has 

remained in the Hawaiian Islands ever since. The failure to administer Hawaiian Kingdom law 

under the Lili`uokalani Assignment and then to reinstate the Hawaiian government under the 

Restoration agreement constitutes a breach of an international obligation, as defined by the 

Responsibility of States for Internationally Wrongful Acts,69 and the breach of this international 

obligation by the U.S. has “a continuing character [that] extends over the entire period during 

which the act continues and remains not in conformity with the international obligation.”70 The 

extended lapse of time has not affected in the least the international obligation of the U.S. under 

the both executive agreements; despite over a century of non-compliance and prolonged 

occupation, and according to Wright, the President binds “himself and his successors in office by 

executive agreements.”71 More importantly, the U.S. “may not rely on the provisions of its 

internal law as justification for failure to comply with its obligation.”72 

 

According to Professor Marek, “the legal order of the occupant is…strictly subject to the 

principle of effectiveness, while the legal order of the occupied State continues to exist 

notwithstanding the absence of effectiveness [e.g. no government]. …[Occupation] is thus the 

classical case in which the requirement of effectiveness as a condition of validity of a legal order 

                                                        
69  United Nations, “Responsibility of States for International Wrongful Acts” (2001), Article 12. 
70 Id., Article 14(2). 
71 Wright, 235. 
72 Responsibility of States, Article 31(1).  
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is abandoned.”73 Referring to the United States’ occupation of the Hawaiian Kingdom in his law 

journal article, Professor Dumberry states: 

  
the 1907 Hague Convention protects the international personality of the occupied 
State, even in the absence of effectiveness.  Furthermore, the legal order of the 
occupied State remains intact, although its effectiveness is greatly diminished by 
the fact of occupation.  As such, Article 43 of the 1907 Hague Convention IV 
provides for the co-existence of two distinct legal orders, that of the occupier and 
the occupied.74 

 

Conclusion 

 As a result of the President’s failure to establish a military government in the islands to 

administer Hawaiian law by virtue of the Lili`uokalani assignment (January 17th 1893) and the 

international laws of occupation, which was mandated under the 1863 Lieber Code, art. 6, G.O. 

100, A.G.O. 1863, and then superseded by the 1907 Hague Convention, IV, art. 43, all acts 

performed by the provisional government, the Republic of Hawai`i, the Territory of Hawai`i and 

the State of Hawai`i, on behalf of or concerning the Hawaiian Islands cannot be considered 

lawful. The only exceptions, according to the seminal Namibia case, are the registration of births, 

deaths and marriages.75 By estoppel, the United States cannot benefit from the violation of these 

executive agreements. 

All persons who reside or temporarily reside within Hawaiian territory are subject to its 

laws. §6, Hawaiian Civil Code, Compiled Laws of the Hawaiian Kingdom (1884), provides: 

 
The laws are obligatory upon all persons, whether subjects 

of this kingdom, or citizens or subjects of any foreign State, while 
within the limits of this kingdom, except so far as exception is 
made by the laws of nations in respect to Ambassadors or 
others.  The property of all such persons, while such property is 
within the territorial jurisdiction of this kingdom, is also subject to 
the laws. 
 

                                                        
73 Krystyna Marek, Identity and Continuity of State in Public International Law, (Geneve: Librairie Droz, 1968), 
102. 
74 Patrick Dumberry, The Hawaiian Kingdom Arbitration Case and the Unsettled Question of the Hawaiian 
Kingdom’s Claim to Continue as an Independent State under International Law, 2(1) Chinese Journal of 
International Law 655-684 (2002).  
75 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, Advisory Opinion of June 21, 1971, ICJ Reports, 1971. 
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 It is my professional opinion that there is clear and overwhelming evidence that the 

Hawaiian Kingdom continues to exist as a state in accordance with recognized attributes of a 

state's sovereign nature, and that the Lili`uokalani assignment and the Agreement of restoration, 

being sole executive agreements, are prima facie evidence of the United States’ acknowledgment 

and continued recognition of the legal order of the Hawaiian Kingdom, being a recognized 

attribute of a state’s sovereign nature, notwithstanding the United States violation of these sole 

executive agreements for the past 118 years. 

 

 

  

 

David Keanu Sai, Ph.D. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A 





MESSAGE.

To the Senate and Honse 0/Representatives:
In my recent annual message to the Congress I briefly referred to

our relations with Hawaii and expressed the intention of transmit
ting further information on the subject when additional advices per
mitted.

Though I am not able now to report a definite change in the
actual situation, I am couvinced that the difficulties lately created
both here and in Hawaii and now standing in the way of a solution
through Executive action of the problem presented, render it proper,
and expedient, that the matter should be referred to the broader
authority and discretiou of Congress, with a full explanation of the
endeavor thus far made to deal with the emergency and a statement
of the considerations which have governed my action.

I suppose that right and justice should determine the path to be
foliowed in treating this subject. If national honesty is to be dis
regarded and a desire for territorial extension, or dissatisfaction with
a form of government not onr own, onght to regulate onr condnct,
I have entirely misapprehended the mission and character of our
Government and the behavior which the conscience of our people
demands of their public servants.

When the present Administration entered upon its duties the Sen
ate had under consideration a treaty providing for the annexation
of the Hawaiian Islands to the territory of the United States.
Surely under our Constitution and laws the enlargement of our lim
its is a manifestation of the highest attribute of sovereignty, and
if entered upon as an Executive act, all things relating to the trans
action should be clear and free from suspicion. Additional impor
tance attached to this particular treaty of at;mexation, because it
contemplated a departure from unbroken American tradition in pro
viding for -the addition to our territory of islands of the sea more
than two thousand miles removed from our nearest coast. .

These considerations might not of themselves call for interference
with the completion of a treaty entered upon by a previous Admin
istration. Bnt it appeared from the docnments accompanying the

445
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treaty when submitted to the Senate, that the ownership of Hawaii
was tendered to ns by a provisional government set up to succeed
the constitutional ruler of the islands, who had been dethroned,
and it did not appear that such provisional government had the
sanction of either popular revolution or suffrage. Two other
remarkable features of the transaction naturally attracted attention.
One was the extraordinary haste-not to say precipitancy-charac
terizing all the transactions connected with the treaty. It appeared
that a so-called Committee of Safety, ostensibly the source of the
revolt against the constitutional Government of Hawaii, was organ
ized on Saturday, the 14th day of January; that on Mouday, the 16th,
the United States forces were landed at Honolulu from a naval
vessel lying in its harbor; that on the 17th the scheme of a provi
sional government was perfected, and a proclamation naming its
officers was on the same day prepared and read at the Government
building; that immediately thereupon the United States Minister
recognized the provisional government thus created; that two days
afterwards, on the 19th day ofJanuary, commissioners representing
such government sailed for this country in a steamer especially
chartered for the occasion, arriving in San Francisco on the 28th
day ofJanuary, and in Washington on the 3d day of February; that
on the next day they had their first interview with the Secretary of
State, and another on the nth, when the treaty of annexation was
practically agreed upon, and that on the 14th it was formally con
cluded and on the 15th transmitted to the Senate. ThuE between
the initiation of the scheme for a provisional government·n Hawaii
on the 14th day of January and the submission to the Senate ofthe
treaty of annexation concluded with such government, the entire
interval was thirty-two days, fifteen of which were spent by the
Hawaiian Commissioners in their journey to Washington.

In the next place, upon the face of the papers submitted with
the treaty, it clearly appeared that there was open and undeter
mined an iSsue of fact of the most vital importance. The message
of the President accompanying the treaty declared that" the over
throw of the monarchy was not in any way promoted by this Gov
ernment," and in a letter to the President from the Secretary ofState,
also submitted to the Senate with the treaty, the following passage
occurs: "At the time the provisional government took possession of
the Government buildings no troops or officers of the United States
were present or took any part whatever in the proceedings. No
public recognition was accorded to the provisional government by
the United States Minister until after the Queen's abdication and
when they were in effective possession of the Government buildings,
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the archives, the treasury, the barracks, the police station, and all
the potential machinery of the Government." But a protest also
accompanied said treaty, signed by the Queen and her ministers at
the time she made way for the provisional government, which ex
plicitly stated that she yielded to the superior force of the United
States, whose Minister had caused United States troops to be landed
at Honolnln and declared that he would support such provisional
government.

The truth or falsity of this protest was surely of the first impor
tauce. If trne, nothing but the concealment of its truth could
induce our Government to negotiate with the semblance of a gov
ernment thus' created, nor conld a treaty resulting froin the acts
stated in the protest have been knowingl: deemed worthy of con
sideration by the Senate. Yet the tmth or falsity of the protest
had not been investigated.

I conceived it to be my duty therefore to withdraw the treaty
from the Senate for examination, and meanwhile to cause an accu
rate, full, and impartial investigation to be made of the facts attend
ing the subversion of the constitutional Governmeut of Hawaii,
and the installment in its place of the provisional government. I
selected for the work of investigation the Hon. James H. Blount, of
Georgia, whose service of eighteen years as a member of the House
of Representatives, and whose experience as chairman of the Com
mittee of Foreign Affairs in that body, and his consequent famili
arity with international topics, joined with his high character and
honorable reputation, seemed to render him peculiarly fitted for the
dutIes entrusted to him. His report detailing his action under the
instructions giveu to him and the conclusions derived from his in
vestigation accompany this message.

These conclusions do not rest for their acceptance entirely upon
Mr. Blount's honesty and ability as a man, nor upon his acumen
and impartiality as an investigator. They are accompanied by the
evidence upon which they are based, which evidence is also here
with transmitted, and from which it seems to me uo other deductious
could possibly be reached than those arrived at by the Commissioner.

The report with its accompanying proofs, and such other evidence
as is uow before th'e Congress or is herewith submitted, justifies in
my opinion the statement that when the President was led to submit
the treaty to the Senate with the declaration that" the overthrow
of the monarchy was not in any way promoted by this Govern
ment", aud when the Senate was induced to receive and discuss it
on that basis, both President and Senate were misled,

The attempt will not be made in this cOllllUunication to touch
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upon all the facts which throw light upon the progress and consum·
mation of this scheme of annexation. A very brief and imperfect
reference to the facts and evidence at hand will exhibit its character
and the incidents in which it had its birth.

It is unnecessary to set forth the reasons which in January, 1893,
led a considerable proportion of American and other foreign mer
cl1ants and traders residing at Honolulu to favor the annexation of
Hawaii to the United States. It is sufficient to note the fact and to
observe that the project was one which was zealonsly promoted by
the Minister representing the United States in that country. He
evidently had an ardent desire that it should become a fact accom
plished by his agency and during his miuistry, and was not incon
veniently scrupnlous afto the means employed to that end. On the
19th day of November, 1892, nearly two months before the first overt
act tendillg towards the subversion of the Hawaiian Government and
the attempted transfer of Hawaiian territory to the United States, he
addressed a long letter to the Secretary of State in which the case
for annexation was elaborately argued, on moral, political, and eco
nomical grounds. He refers to the loss to the Hawaiian sugar in
terests from the operation of the McKinley bill, and the tendency
to still fnrther depreciation of sugar property unless some positive
measure of relief is granted. He strongly inveighs against the ex
isting Hawaiian Goverument and emphatically declares for annexa,
tion. He says: "In truth the monarchy here is an absurd anachro
nism. It has nothing on which it logically or legitimately stands.
The feudal basis on which it once stood no longer existing, the mon
archy now is only an impediment to good government-an obstruc
tion to the prosperity and progress of the islands."

He further says: "As a crown colony of Great Britain or a Terri
tory of the United States the governm~nt modifications .could be

.made readily and good administration of the law secured. Destiny
and the vast fnture interests of the United States in the Pacific clearly
indicate who at no distant day must be responsible for the government
ofthese islands. Under a territorial government they could be as
easily governed as any ofthe existingTerritories ofthe United States. "
* * * "Hawaii has reached the parting of the ways. She must
now take the road which leads to Asia, or the other which outlets
her in America, gives her an American civilization, and binds her
to the care of American destiny. JI He also declares: "One of two
courses seems to me absolutely necessary to be followed, either bold
and vigorous measures for annexation or a !customs union,) an
ocean cable from the Californian coast to Honolnlu, Pearl Harbor
perpetually ceded to the United States, with an implied but not ex-
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pressly stipulated American protectorate over the islands. I believe
the fonner to bc the better, that which will pmve much the more
advautageous to the islands, and the cheapest and least embarrassing
in the end to the United States. If it was wise for the Unitcd States
throngh Secretary Marcy thirty-eight years ago to offer to expend
$roo,ooo to secnre a treaty of annexation, it certainly can not be
chimerical or unwise to expend $roo,ooo to secure annexation in the
near future. To-day the United States has five times the wealth she
possessed in 1854, and the reasons now existing for annexation are
much stronger than they were then. I cannot refrain from express
ing the opinion with emphasis that the golden hour is near at hand."

These declarations certainly show a disposition and condition of
mind, which may be usefully rccallcd when interpreting the signifi
cance of the Minister's conceded acts or when considering the prob
abilities of such conduct on his part as may not be admitted.

In this view it seems proper to also quote from a letter written by
the Minister to the Secretary of State on the 8th day of March, 1892,
nearly a year prior to the first step taken toward aunexation. After
stating the possibility that the existing Government of Hawaii might
be overturned by an orderly and peaceful revolution, Minister Stcvens
writes as follows: "Ordinarily in like circumstances, the rule seems
to be to limit the landing and mo·vement of United States forces in
foreign waters and dominion exclusively to the protection of the
United States legation and of the lives and property of American
citizens. But as the relations of the United States to Hawaii are
exceptional, and in former years the United States officials here
took somewhat exceptional action in circumstances of disorder, I
desire to know how far the present Minister and naval commander
may deviate from established international rules and precedcnts in
the contingencies indicated in the first part of this dispatch."

To a minister of this temper fnll of zeal for annexation there
seemed to arise in January, 1893, the precise opportunity for which
he was watchfully waiting-an opportunity which by timely" devia
tion from established international rules and precedents" might be
improved to snccessfully accomplish the great object in view; and
we are quite prepared for the exultant enthusiasm with which in a
letter to the State Department dated February 1, 1893, he declare.s :
"The Hawaiian pear is uow fully ripe and this is the goldcn h"ur
for the United States to pluck it."

As a further illustration of the activity of this diplomatic repre
sentative, attention is called to the fact that on·the day thc above
letter was· written, apparently unable longer to restrain his ardor.
he issued a proclamation whereby "in the name of the United

F R 94-.Al'P 11--29
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States" he assumed the protection of the Hawaiian Islands and
declared that said action was "taken peuding and subject to nego
tiations at Washington." Of course this assumption of a protector
ate was promptly disavowed by onr Government, but the American
flag remained over the Government building at Honolnlu and the
forces remained au guard until April, and after Mr. Blonnt's arrival
on the scene, when both were removed.

A brief statemeut of the occurrences that led to the snbversion of
the constitntional Government of Hawaii in the interests of annexa
tion to the United States will exhibit the true complexion of that
transaction.

On Saturday, January 14, 1893, the Qneen of Hawaii, who had
been contemplating the proclamation of a new constitution, had, in
deference to the wishes and remonstrances of her cabinet, renounced
the project for the present at least. Taking this relinquished pnr
pose as a basis of action, citizens of Honoluln numbering from fifty
to one hnndred, mostly resident aliens, met in a private office and se
lected a so-called Committee of Safety, composed of thirteen persons,
seven of whom were foreign snbjects, and consisted of five Ameri
cans, one Englishman, and one German. This committee, though
its designs were not revealed, had in view nothing less than annex
ation to the United States, and between Saturday, the 14th, and the
following Mouday, the 16th of January-though exactly what action
was taken may not be clearly disclosed-they were certainly in com
mnnication with the United States Minister. On Monday moming
the Queen and her cabinet made publi" proclamation, with a notice
which was specially served upon the representatives of all foreign
governments, that any chauges in the constitution would be sought
only in the methods provided by that instrument. Nevertheless, at
the call and under the auspices of the Committee of Safety, a mass
meeting of citizeus was held on that day to protest against the
Queen's alleged illegal and unlawful proceedings and pnrposes.
Fven at this meeting the Committee of Safety contiuued to disguise
their real purpose and contented themselves with procuring the
passage of a resolution denouncing the Queen and empowering the
committee to devise ways and means II to secure the permanent main
tenance of law and order and the protection of life, liberty, and prop
erty in Hawaii." This meeting adjourned between three and four
o'clock in the afternoon. On the same day, and immediately after
snch adjournment, the committee, unwilling to take further steps
without the cooperatiou of the United States Minister, addressed
him a note representing that the public safety was menaced and
that lives and property were in danger, and concluded as follows:
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"\Ve are unable to protect ourselves without aid, and thereJorc pray
for the protection of the United States forces." Whatever may be
thought of the other coutents of this note, the absolute truth of this
latter statement is incontestable. 'When the note was written and
delivered, the committee, so far as it appears, had neither a man
nor a gun at their command, and after its delivery they became
so panic-stricken at their position that they sent some of their
nnmber to interview the Minister and reqnest him not to land the
United States forces till the uext morning. But he replied that
the troops had been ordered, and whether the committee were
ready or not the landing should take place. And so it happened
that on the 16th day of Jannary, 1893, between four and five o'clock
in the afternoon, a detachment of mariues from the United States
steamer Boston, with two pieces of artillery, landed at Honolulu.
The men, upwards of 160 in all, were supplied with double car
tridge belts filled with ammunition and with haversack'!; and can
teens, and were accompanied by a hospital corps with stretchers and
medical supplies. This military demonstration upon the soil of
Honoluln was of itself an act of war, unless made either with the
consent of the Government of Hawaii or for the bona fide purpose of
protecting the imperilled lives and property of citizens of the
United States. But there is no pretense of any such consent on
the part of the Governmeut of the Queen, which at that time was
undisputed and was both the de facto and the de i""e government.
In point of fact the existing government instead of requesting the
presence of an armed force protested against it. There is as .little
basis for the pretense that such fOlces were landed for the security
of American life and property. If so, they would have been sta
tioned in the vicinity of such property and so as to protect it, instead
of at a distance and so as to command the Hawaiian Government
bnilding and palace. Admiral Skerrett, the officer iu command of
our naval force on the Pacific station, has frankly stated that in
his opinion the location of thc troops was inadvisable if they were
landed for the protection of American citizens whose residences
and places of bnsiuess, as well as the legation and consulate, were
in a distant part of the city, but the location selected was a wise one
if the forces were landed for the purpose of snpporting the provi
sional government. If any peril to life and property calling for any
snch martial array had existed, Great Britain and other foreign pow
ers interested would not have been behind the United States in
activity to protect their citizens. But they made no sign in that
direction. When these armed men were landed, the ci ty of Honol ulu
was in its customary orderly and peaceful condition. There was no
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symptom of riot or disturbance in any qnarter. Men, women, and
children were about the streets as usual, and nothing varied the
ordinary routine or disturbed the ordinary tranquillity, except the
landing of the Boston's mariues and their march through the town
to the quarters assigned them. Indeed, the fact that after having
called for the landing of the United States forces on the plea of
danger to life and property the Committee of Safety themselves
requested the Minister to postpone action, exposed the untruthful
ness of their representations of present peril to life and property.
The peril they saw was an anticipation growing out of guilty inten
tions on their 'part and something which, though not then existing,
they knew would eertainly follow their attempt to overthrow the
Governmen t of the Qneen without the aid of the United States forces.

Thus it appears that Hawaii was taken possession of by the United
States forees without the consent or wish of the 'governmcnt of the
islands, orof anybody else so far as shown, exeept the United States
Minister.

Therefore the military occupation of Honolulu by the United
States on the day mentioned was wholly without justificatiou, either
as an oecupation by consent or as an occupation necessitated by dan
gers threatening Ameriean life and property. It must be accounted
for in some other way and on some other ground, and its real 1110

tive and purpose are neither obscure nor far to seek.
The United States forces being now on the seene and favorably

stationed, the committee proeeeded to carry out their original seheme.
They met the n,ext morning, Tuesday, the r7th, perfected the plan of
temporary government, and fixed upon its principal officers, teu of
whom were drawn from the thirteeu members of the Committee of
Safety. Between one and two 0' e1ock, by squads and by different
routes to avoid notice, and having first takeu the precaution of aseer
taining whether there was anyone there to oppose them, they pro
ceeded to the Government building to proe1aim the new government.
No sign of opposition was manifest, and thereupon an American citi
zen began to read the proe1amation from the steps of the Government
building almost entirely without auditors. It is said that before
the reading was finished quite a coneourse of persous, variously
estituated at from 50 to 100, some anned and sOlne unarmed,
gathered about the committee to give them aid and eonfidence.
This statement is not important, sinee the one eontrolling factor in
the whole affair was unquestionably the United States marines, who,
drawn up under arms and with artillery in readiness only seventy
six yards distant, dominated the situation.

The provisional government thns proe1aimed was by the terms of
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the proclamation II to exist until terms of union with the United
States had been negotiated and agreed upon". The United States
Minister, pursuant to prior agreement, recognized this government
within an hour after the reading of the proclamation, and before
five o'clock, in answer to an inquiry on behalf of the Queen and her
cabinet, announced that he had done so.

"Vhen our Minister recognized the provisional government the
only basis upon which it rested was the fact that the Committee of
Safety had in the manuer above stated declared it to exist. It was
neither a government de jacto nor de jure. That it was not in such
possession of the Government property and agencies as entitled it to
recognition is conclusively proved by a note fonnd in the files of the
Legation at Honolulu, addressed by the declared head of the provi
sional government to Minister Stevens, dated January 17, 1893, in
which he acknowledges with expressions of appreciation the Min
ister's recognition of the provisional governlnent, and states that it
is not yet in the possession of the station house (the place where a
large number ofthe Queen's troops were quartered), though the same
had been demanded of the Qneen's officers in charge. Nevertheless,
this wrongful recognition by our Minister placed the Governm~nt

of the Queen in a position of most perilous perplexity. On the one
hand she had possession of the palace, of the barracks, and of the
police station, and had at her command at least five hundred fully
armed men and several pieces of artillery. Indeed, the whole mili
tary force of her kingdom was on her side and at her disposal, while
the Committee of Safety, by actual search, had discovered that there
were but very few arms in Honolulu that were uot in the service of
the Governmeut. In this state of things if the Queen could have dealt
with the insurgents alone her course would have been plain and the
result ul11nistakable. But the United States had allied itself with her
enemies, had recognized them as the true Government of Hawaii,
and had put her and her adhereuts in the position of opposition
against lawful authority. She knew that she could not withstand
the power of the United States, but she believed that she might
safely trust to its justice. Accordingly, some hours after the recog
nition of the provisional government by the United States Minister,
the palace, the barracks, and the police station, with all the mili·
tary resources of the country, were delivered up by the Queen upon
the representation made to her that her cause would thereafter be
reviewed at Wa,hington, and while protesting that she surrendered
to the superior force of the Uuited States, whose Minister had
caused United States troops to be landed at Honolulu and declared
that he would support the provisioual government, and that she
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yielded her authority to preveut collision of armed forces and loss
of life and only until such time as the United States, upon the facts
being presented to it, should undo the action of its representative
and reinstate her in the authority she claimed as the constitultonal
sovereign of the Hawaiian Islands.

This protest was delivered to the chief of the provisional govern·
ment, who endorsed thereon his acknowledgment of its receipt.
The terms of the protest were read without dissent by those assum
ing to coustitute the provisional government, who were certainly
charged with the knowledge that the Queen instead of finally
abandoning her power had appealed to the justice of the United
States for reinstatement in her authority; and yet the provisional
g-overnment with this unanswered protest in its hand hastened to
negotiate with the United States for the permanent banishment of
the Queen from power and for a sale of her kingdom.

Our country was in danger of occupying the position of having
actnally set up a temporary government on foreign soil for the pur
pose of acqniring through that agency territory which we had wrong
fully put in its possession. The control of both sides of a barg-ain
acquired in such a manner is called by a familiar and unpleasant
nalne when found in private transactions. vVe are not without a
precedent showing how scmpulously we avoided such accusations in
fonner days. After the people of Texas had declared their inde
pendence of Mexico they rcsolved that on the acknowledgment of
their independence by the United States they would seek admission
into the Union. Several months after the battle of San Jacinto, by
which Texan independence was practically assured and established,
President Jackson declined to recognize it, alleging as one of his
reasons that in the circumstances it became us It to beware of a too
early movement, as it might snbject us, howe\'er unjustly, to the
imputation of seeking to establish the claim of our neighbors to a
territory with a vie";' to its subseqnent acquisition by onrselves".
This is in marked contrast with the hasty recognition of a govern
ment openly and concededly set up for the purpose of tendering to
us territorial annexation.

I believe that a candid and thorough examination of the facts will
force the conviction that the provisional govemtnent owes its exist·
ence to an armed invasion by the United States. Fair-minded people
with the evidence before them will hardly claim that t1,e Hawaiian
Government was overthrown by the people of the islands or that the
provisional government had ever existed with their consent. I do
not understand that any member of this government claims that the
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people would uphold it by their suffrages if they were allowed to vote
ou the questiou.

While naturally sympathizing with every effort to establish a
republican form of government, it has beeu the settled policy of the
United States to conccde to people of foreign countries the same
freedom and indepeudence in the mauagement of their domestic
affairs that we have always claimed for ourselves; and it has been
OUf practice to recognize revolutionary governments as soon as it I

became apparent that they were snpported by the people. For
illustration of this rule I need only to refer to the revolution in
Brazil in 1889, when our Minister was instructed to recognize the
Republic" so soon as a majority of the people of Brazil should have
signified their assent to its establishment and maintenance" j to the
revolution in Chile in 1891, when our Minister was directed to
recognize the new government" if it was accepted by the people";
and to the revolution in Venezuela in 1892, when our recognition
was accorded on condition that the new government was " fully
established, in possession of the power of the nation, and accepted
by the people."

As I apprehend the situation, we are brought face to face with
the followiug conditions:

The lawful Government of Hawaii was overthrown without the
drawing of a sword or the firing of a shot by a process every step
of which, it may safely be asserted, is directly traceable to aud'
dependent for its success upou the agency of the United States
acting through its diplomatic and naval representatives:

But for the notorious predilections of the United States Minister
for annexation, the Committee of Safety, which should be called the
Committee of Annexation, would never have existed.

But for the landing of the United States forces upou false pre·
texts respecting the danger to life and property the committee
would never have exposed themselves to the pains and penalties of
treason by undertaking the subversion of the Queen's Govenunent.

But for the presence of the United States forces in the immediate
vicinity and in position to afford all needed protection and support
the committee would not have proclaimed the provisional govern
ment from the steps of the Government building.

And finally, but for the lawless occupation of Honolnlu under
false pretexts by the United States forces, and but for Minister
Stevens's recognition of the provisional government when the
United States forces were its sole support and constituted its only
military strength, the Queen and her Government would never have
yielded to the provisional government, even for a time and for the I
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sole purpose of submitting her case to the enlightened justice of the
United States.

Believing, therefore, that the United States could not, under the
circumstances disclosed, annex the islands without justly incurring
the imputation of acquiring them by unjustifiable methods, I shan
not again submit the treaty of annexation to the Senate for its con·
sideration, and in the instructions to Minister Willis, a copy of
which accompanies this message, I have directed him to so inform
the provisional government.

But in the present instance our duty does not, in my opinion, end
with refusing to consummate this questionable transaction. It has
been the boast of our Government that it seeks to do justice in an
things without rcgard to the strength or weakness of those with
whom it deals. I mistake the American people if they favor the
odious doctrine that there is no such thing as international morality,
that there is one law for a strong nation and another for a weak one,
and that cven 'by indirection a strong power may with impunity
despoil a weak one of its territory.

By an act of war, committed with the participation of a diplo.
matic representative of the United States and without anthority of
Congress, the Government of a feeble but friendly and confiding
people has been overthrown. A substantial wrong has thus been
done which a due regard for our national character as wen as the
rights of the injured people requires we should endeavor to repair.
'I'he provisional government has not assumed a republican or other
constitutional form, but has remained a mere executive councilor
oligarchy, set up without the assent of the people. It has not
sought to find a permanent basis of popular support and has given
no evideucc of an intention to do so. Indeed, the representatives of
that government assert that the people of Hawaii are unfit for popu
lar government and frankly avow that they can be best ruled by
arbitrary or despotic power.

The law of nations is founded upon reason and justice, and the
rules of conduct governing individual relations between citizens
or subjects of a civilized state are equally applicable as between
enlightened nations. The considerations that international law is
without a court for its enforcement, and that obedience to its com·
mands practically depends upon good faith, instead of upon the
mandate of a superior tribuual, only give additional sanction to the
law itself and brand any deliberate infraction of it not merely as
a wrong but as a disgrace. A man of true honor protects the
unwritten word which binds his conscience more scrupulously, if
possible, than he does the boud a breach of which sllbjects him to
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legal liabilities ; and the United States in aiming to maintain itself
as one of the most enlightened of nations wonld do its citizens
gross injustice if it applied to its international relations any other
than a high standard of honor and morality. On that ground the
United States can not properly be put in the position of counte
nancing <! wrong after its commission any more than in that of
consenting to it in advance. On that ground it can not allow itself
to refuse to redress an injury inflicted throngh an abuse of power by
officers clothed with its anthority and wearing its nniform; and on
the same gronnd, if a feeble but friendly state is in danger of being
robbed of its independence and its sovereignty by a misuse of the
name and power of the United States, the United States can not
fail to vindicate its honor and its sense of justice by an earnest effort
to make all possible reparation.

These principles apply to the present case with irresistible force
when the special conditions of the Qneen's surrender of her sover
eigntyare recalled. She surrendered not to the provisional govern
ment, but to the United States. She surrendered not absolutely
and permanently, but temporarily and conditionally until such time
as the facts could be considered by the United States. Further
more, the provisional government acquiesced in her surrender in
that manner and on those terms, not only by tacit consent, but·
through the positive acts of some members of that government who
urged her peaceable submission, not merely to avoid bloodshed, bnt
because she conld place implicit reliance upon the justice of the
United States, and that the whole snbject would be finally con
sidered at Washington.

I have not, however, overlooked an incident of this nnfortunate
affair which remains to be mentioned. The members of the pro
visional government and .their snpporters, though not entitled to
extreme sympathy, have been led to their present predicament of
revolt against the Government of the Qneen by the indefensible
encouragement and assistance ofour diplomatic representative. This
fact may entitle them to claim that in our effort to rectify the wrong
committed some regard should be had for their safety. This senti
ment is strongly seconded by my anxiety to do nothing which wonld
invite either harsh retaliation on the part of the Queen or violence
and bloodshed in any qnarter. In the belief that the Qneen, as well
as her enemies, would be willing to adopt such a ,course as would meet
these conditions, and in view of the fact that both the Queen and
the provisional government had at one time apparently acquiesced
in a reference of·the entire ease to the United States Government,
and considering the fnrther fact that in any event the provisional
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government by its own declared lim;tation was only" to exist nntil
terms of union with the United States of America have been nego
tiated and agreed upon," I hoped that after the assnrance to the
members of that g'o\'ernment that such uuion could not be consum
mated I might compass a peaceful adjnstment of the difficulty.

Actuated by these desires and purposes, and not unmindful of the
inherent perplexities of the situation nor of the limitations upon my
power, I iustructed Minister Willis to advise the Queen and her sup
porters of my desire to aid iu the restoration of the status existing
before the lawless lauding of the United States forces at Honolulu
on the 16th ofJanuary last, if such restoration could be effected upon
terms providing for clemency as well as justice to all parties cou
cerned. The conditions suggested, as the instructions show, con
template a general amnesty to those concerned in setting up the
provisional government and a recognitiou of all its .bonafide acts
and obligations. Iu short, they rcquire that the past should be
bnried, and that the restored Government should reassnme its au
thority as if its continnity had not been interrnpted. These cOlllli:
lions have not pooved acceptable to the Qneen, and though she has
been informed that they will be insisted upon, and that, uules,.
acccded to, the efforts of the President to aid in the restoration of
her Government will cease, I have not thns far learned that she is
williug to yield them her acquiescence. The check which my plans
have thus eneonntered has prevented their presentatiou to the mem
bers of the provisional government, while unfortunate public mis
representations of thc sitnation and exaggeratcd statements of the
sentiments of our people have obvionsly injnred the prospects of
snee~ssfnl Executive mediation.

I thercfore submit this communication with its accompanying
exhibits, embracing :\!r. Hlount's report, the evideuce and state
ments taken by him at Honolulu, the instructions given to both
Mr. Blount and Minister Willis, and correspondence connected with
the affair in hand.

In commending this subject to the extended powers and wide dis
cretion of the Congress, I desire to add the assurance that I shall be
much gratified to cooperate in any legislative plan which may be
devised for the solution of the problem before us which is consistent
with American honor, integrity, and morality.

GROVER CLEVELAND.
EXI,CU'l'IVr; :\!A:"SlO",

II ash/Ilg/oll , Drcembt'r lfJ\ 1893.
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DEP.ART1\1EN'l.' OF STATE,
]Vashington, October 18, 1893.

The PRESIDENT:

The full "nd impartial reports submitted by the Hon. James H.
Blount., your special commissiouer to the Hawaiian Islands, established
the followin!,: facts:

Queen Liliuoka·lalli annonnced hor intention on Sa,turday, Jannary
14, lSa3, to proclaim a new constitntion. but the opposition of her
ministers and others induced bel' to speedily change her purpose and
make public announcement of th:lt fact.

At a meeting in Honolnln, late on the afternoon of that day, a
so-called committee of public safety, consisting oftlJirteen meu, being all
or nearly all wlw were present, was appointed "to consider the situa·
tion and devise ways and means for the maintenance of' tbe public peace
and the protection of life and property," and at a meeting of this com
mittee on the 15th, or the forenoon of the lGth of January, it W<1S

resolved amongst other tlliugs tha.t a provisional government be created
"to exist until terms of union with the United States of America. ha.ve
been negotiated and agreed upon." At a mass meeting which assem
bled at 2 p. m. 011 the last-named day, the Queen and her snpporters
were condemned and denounced, and tue cormnittee was continued and
all its acts approved. .

Later the same afternoon the committee addressed a letter to John
L. Stevens, the American minister at HOlloluhi,.stating that tbe lives
and property of the people were in peril and appealing to him and the
United States forces at his command for assistance. 'fhis communica
tion concluded" we are unable to protect ourselves without aid, and
therefore hope for the protection of the United States forces." Ou
receipt of this letter Mr. Stevens requested Oapt. Wiltse, commander
of the U. S. S. Boston, to land a force" for the protection of the United
St;etes legation, United States consulate, ;end to secnre the safety of
American life and property." '11he well armed troops, accompanied by
two gatling guns, were promptly landed aud marched through the,
qniet streets of Honolulu to a puhlic hall, previously secured by Mr.
Stevens for their accommodation. rl1bis hall was just across the street
from the Government building, and in plain view of the Queen's palace.
The reason for thus locating the military will presently appear. The
governor of the Island imrnediat<l1y addressed to Mr. Stevens a com
munication protesting against tue act as an unwa.rranted invasion of
Hawaiian soil and reminding him that the proper authorities had never
denied permission to tbe uaval forces of the United States to laud for
drill or any other proper pm·pose.
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About the same time the Queen's minister of foreign affairs sent a
note to Mr. Stevens asking why the troops llUd been landed and
informing him that the proper anthorities were able and willing to
afford fnll protection to the American legation and all American inter·
ests in Honolulu. Only evasive replies were sent to these communica
tions.

While there were no manifestations of excitement or alarm in the
city, and the people were ignorant of the contemplated movement, the
committee entered the Government building, after first ascertaining
that it was unguarded, and read a proclamation declaring that the
existing Government was overthrown and a Provisional Government
establishecl in its place, "to exist until terms of union with the United
States of America bave been negotiated and agreed upon." No
audience was present when the proclamation was read, bnt during
the reading 40 or 50 meu, some of them indifferently armed, entered
the room. The executive and advisory conncils mentioned ill the
proclamation at once addressed a communication to Mr. ~tevellS,

informing him tllat the monarchy had been abrogated and a provi.
sional government established. This communication concluded:

Such Provisional Government has been proclaimed, is now in possossion of the
GovernmeutdepartmentfLl buildings, the archi ves, and the treasury, anci is iu coutrol
oftha city. We horcb.)' request that you will, on bchalfof the United States, recog R

nize it as the exi8tin~ de facto Government of tho Hawaiian Islands and afford to it
tbemoral support of your Government, :l.nd, if necossary, the support of Amorican
troops to lLssiijt in preserving the puulic peace. .

On receipt of this communication, Mr. Stevens immecliately recog
nized the new Government, :lull, in a letter addressed to Sanford B.
Dole, its President, informed him that he had doue so. Mr. Dole
replied:

GOVERmtENT BUILDING,
Honolul-,t, January 17,1893.

Sm: I acknowledge receipt of your valuOll communication of this day, rocognizing
tho Hawaiia·n Provi8ionu.l Government, aud express deep appreciation of the same.

We 11:\\'e conferred with the mini~ter8 of the late Government, :11Hl have malIc
demand upon tho marshal to surmnuer the sta.tion house. We are not actually yet
ill posessiolJ of the StlttiOll house, but as night is u.pproaching antI our forces may be
insufficient to maiutain order, we reCluest the immediate surrort of the United
States forcos, and would requost that the commandor of the Unitc.d States forcos
ta.ko command of our milita.ry forces, 80 tha.t they may act together for the protec.
tion of the city.

Respectfully, yours,
SA.N~·ORD D. DOLle,

C1~aj,rman Executive Council.
His Excellency .JOHN L. STEVENS,

U'llitt:d State8 Mini8ter Resident.

Note of Mr. Stcr:cn' at the end of the above oommunication.

The above request not complied with.
STEVR~S.

The station house was occnpied by a well-armed force, under the
command of a resolute capable, officer. 'fhe same afternoon the Queen,
her ministers, representa.tives of the ProvLsiollal Government, and
others held a conference at the palace. Refusiug to recognize the new
authority or surrender to it, she was informed that the Provisional
Government had the support of the American minister, and, if neces
sary, would be maintained by the military force of the Unitt'd States
then present; t11at any demonstration on her part would precipitate a
conflict with that force; tha,t she could not, with hope of success., engage
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in war with the United States, and that resistance wcu!,1 result iu a
useless sacrifice of life. Mr. Damon, one of the chief leader. of the
movement, rmd afterwarus vice-])J'csidcnt of the l~l'ovi~ional Govern
ment, informed the Queen that she could snrrender under protest and
her case would ho considered later at Washington. llelieving that,
nuder the cirCUlllstaLces, suulIlissioll was a duty, amI tha.t her case
would be fairly cOTltiidered by the President of tho Uuited States, tho
(~lleeTl finally yielded and sent to the Provisional Government the
paper,. which reads:

I, LiliuokliJaui , by tho grace of God and under the cOTl8t,itution of the Hawaiian
Kingdom, Quocn, 110 horeby Rolemnly protest 3g:~i1l8t any and all acts douo agllinst.
lllj'sclf and the constitutional Go\'crumcnt of tho Hawaiian Kingdom by certain
persons claiming to ha.vo ostablished 1\ Provisional Government of and for thi.s
:Kingl1om.

That I yield to the superior force of tho United Sta,tC8 of America, whose miuister
plellipotentinr,r, his excellency John L. StcyeDR, has caused United Stat-es troollS to
be l:111dcd at Honolulu and declared that he would support the ProYisional Govern
mont.

Now, to n.void any collision of armod forces and porh3p13 the JUl;S of lifo, I do,
under this protest/ rmd impelled by said force, yield my :lut,hority uutil such time tJ.s
the Government o' the United States sImI!, upou tbe faete being preaente(l to it, undo
thollction of i.ts repl'csclltative and reinstate 100 aud tho Iluthority which I claim 306
the constitutiona.l sovereign of' the H!~waiia.n hlnnds.

Wheu this paper wa;; prepared at tbe conclusion of tbe eonferenee,
and signed by the Queen a.nd her ministers, a. number of persons,
including oue 01' morc repl'cscutn.tives of the Provisiollal Government,
who were still present and understood its content::;, by their silence, at
least, acquiesced in its statements, a.nd, when it was carried to Presi
dent Dole, he indorsed upon it, H Received from the ha.nds of the late
cabinet this 17tb dn,y of January, 1893," without challenging tbo trntb
of allY of it~ assertions. Tmleed, it was not cla.imed on the 17th da.y of
Jaullary, or for some time thereafter, by &I1Y of the designated officers
of the Provisional Government or any annexationist that the Queen
sUITClldcl'cc1 otlief\\.,-isc than as stated in ]lCr protest.

In his dispatch to Mr. Fostcr of Jannary 18, describing the so·called
revolntion, Mr. Stevens says:

'1'110 COllnnit,teo of pll hUe safd,)' forth wi th took possession of the Government build·
iug, llrchh'cs l a.nd tre:l."ury, :lnd installed the Provisional Goverument nt the hoad of
the respective dep:~l"tllleuti8. This being an accoUlplisht-'A fact, I promptly recognized
the Provisional Government as the de facto goverllUlent of tho Hawaiian Islands.

In Secl'cLaryFoster's communication of February 15 to the President,
laying before him the treaty of annexation, with the view to obtaining
the advice and consent of the Senate thereto, lie says:

At the timo the Provision:~lGovomment took possession of tho Government uuild
ing no troops or ol1icers of tho United States were present or took I~UY part wha.tover
in the proceedings. Xo public recognition was flCoorded to the Provisional Govern4
lJleut by the United States minister until afoor tbe Qucon's abdication, ::lnd when
they were ill effectiYe possession of the Government building, tho n,rchives, the
t,rcasury, the barraoh, the police station) and all the potential machinery of the
Go,·ernment.

Similar In.ugu3ge is found in au officiallotter addressed to Secretary
Foster 01L Febru,t.l'y 3 by the special commissioners sent to Washing·
toll by tlle Provisional Government to negotiate a treaty of annexa
tion.

'l'hese statement,s are utterly at variance with the ovidence, doon
melltary :tllc.1 ora], contained in 1\'11'. Blouut's reports. They are contra
dicted by declarations and Jetters of President Dole a.nd other annexa.
tionists and by Mr. Stevens's own verbal atlluissions to .Mr. Blount.
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The Provi ioual Governmeut was "ecoguized wheu it had lilLIe otber
tuau :.1, paper existence, aud when tbe legitimate government was in
full po se' ion and control of tl,e palace, the barracks, alld the police
station. Mr. Stevens's weJI-knowu hostility and We threatening pres
euce of tbe force lalll1ed from the Boslon was all tl'at could theu have
excited serious apprebension iu the minds of the Queen, her ollieers,
and loyal Sn pportc,·s.

H is fair to say that Secretary l"oster's statements were based upon
iufonnation which he had received from Mr. Stevens and tbe special
commissioners, bllt I am unable to see that they were deceived. Tbe
troops were landed, not to protect American life and property, but to
aid in overtbrowing the existing' government. 1.'heir very presenco
implied coercive measures against it.

In a statemeut given to Mr. Blount, by AdmiJ:a1 Skerrett, tbe ranking
naval officer at Honolnln, he sa,ys:

If the troops wore lauded simply to protect Amorican citi7.eos and interests, they
wore badJ)' stationel! in Arion lIa,lI, Lut if the intention WI\S to a.id 'the Provisional
Go'"erumcut tlley were wisely lItatiol.lod.

Thjs hall was so situated that tbe troops in it easily commanded
tbe Govcl'lIJlleut hllilding, aud tile procla,lUation was reat! uuder tIle
,protection of Americ:tll 1;11118. ..At r"u ca.dy stage of the movement, if
not at tlie beginning, ~fl'. Stevens promised the anllexaliouists thflrt
as soon as they obt"ined possessioll of the Goverumellt buildilll: and
tbere read a procln,lIIatioll of tbe cbal'aeter above referred to, 1'0 woulll
at once recognize thom as a dej(tclO I:overnment, alld support tbem by
landing a force fi'olll our wa.r ~ltiJl Lhcu ill tIle harbor, and he kept tba.t
promise. 'flJis assurallce was the inspiration of the movement, alld
without it the :tnuexatiouists would not have exposed themselves to
tbe eousequenees of failure. They relied upon no milital'y force of tbeil'
own, for tbey had none 1I'0rthy of the name. The Proyjsional Govel'll
ment was established by the action of the Arnel'icr," minister "lid tIle
presence of the troops Ir"'ded from tbe Boslon, and its eOlltillued exist
ence is dne to the belief of the Hawaiians that if tbey lUade an eftort
to overthrow it, tbey would eucoullter tbe armed forces of the United
States.

'fbe earnest appeals to the American ntinister for militaryproteetioll
by the officers of that GoveI'nment, after it had been recognized, sbow
tbe utter absllrdity of the claim that it was established by a successfnl
revolution oftbe people of the Islallc1s. Tbose appeals were a collfcssion
b~' the men wbo made tbem of tbeir weakness a",l timidity. Conrageons
men, conscious of their stl'ength :tnd tbe jnstiee of tbeir cause, do not
thus act. 1t is not uow claimed tbat a maJority of tbe peopl.e, 1",villg
the rigbt to vote under the coustitntion of 1887, ever favored tbe exist
ingautbority or annexation to this or any other country. Tbeyearnestly
desire tbat tbe governmellt of tbeir choice shall be restored aUlI its
independence respected.

Mr. Blount states tbat while at Honolulu be did not meet a sinl:lo
annexationist who expressed willing-ness to submit the question to a,
vote of tbe people, nor did lie talk with olle on tbat subject who did uot
insist that if the Islauds wore annexed stdl'r<lg~ should be so restricted
as to give complete control to foreigners or whites. Ucpresentath'e
annexatiowsts have repeatedly made sinillar statemeuts to the nnde,'
signed.

Tile Government of Hawaii surrendered its authority under a threat
of Will', until sneh time ollly as tbe Govel'llrnent of the Ullited States,
upon the facts being presented to it, shoulu I'eiustate the CQllstitutional
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Isovereign, and tbe Provisional Go\rernment was crea.ted "to exist until
Iterms of union with the Uuited States of America have heen negotiated
. and agreed upon." A careful consideration of the facts will, I think,

COIlvince you that the treaty which was withdrawn from the Senate for
further consideration should not be rcsul}lllitted fol' its aetion thereon.

Shonld uot the great wrong done to a feeble but independeut State
'by au abuse of the authority of the United States be undone by restor·
ing the legitimate government' Anything short of that will not, I
respectfully snbmit satisfy the demands of justice.

Oan the United States consistently insist that other nations shall
respect the independence of Hawtlii while not respecting it themselves'
Our Government was the first to recognize the independence of the
Islands and it should be the last to acquire severeignty over them by
force and fraud.

I{espeetfully submitted.

[ConDdential.)

Mr. G,·es1"",. to 11[1". Willis.

No.4.] DEPAltnIEN1' OF STATE,
Washington, October 18,1893.

SIR: Supplementing the general instructions which yon have received
with regard to your official duties, it is necessary to commuuicate to
you, in confidence, special instructions for your guid::tnce in so far as
concerns the relation of the Goverument of the United States towards
the de facto Government of the Hawaiian Islands.

'.rhe President deemed it his duty to with(lraw from the Senate the
treaty of annexation which has been signed by the Secretary of Staoo
and the agents of the Provisional Government, and to dispateh a trusted
representative to Hawaii to impartially investigate tue causes of the
so-called revolution and ascertaiu and report ti,e true sitlmtion in tlJose
Islands. This information was needed the better to enable the Presi·
dent to discharge a delicate and important public duty. ,_

The instruetiuns given to MI'. Blonnt, of which you are ftirnished \vjth
a copy, point out a line of condnet to be observed by him in his official
and personal relations on the Islands, by which you will be gnided so
far as they are applicable and not inconsistent with wbat is herein
contained.

It remains to acquaint you with the President's conclusi.OllS upon the
facts embodiecl in :l\1I'. lilount's reports and to direct YOllr course in
accordance therewith.

'11he Provi!?tiollal Government was not established by t.he Hawaiian
people, or with their C0118cnt or acquiescence, lior has it since existsd.
with their consent. The Queen refused to surrender her powers to the
Prov-isional Government uutil convinced that f he minister of the United
~tates had recognized it as the dc facto authority, and would snpport
and defend it with the military force of the United States, aud that
resistance would precipitate a bloody couflict with that force. She was

• advised and assnred by her ministers and by leaders of the move·
ment for the overthrow of bel' government, that if she surrendered
under protest her case would afterwards he fairly considered by the
President of the United States. 'I'he Queen finally wisely yielded to
the armed forces of the United States then qllartered iu Honolnlu,
relying upon the good faith and houor of the Presideut, when informcd
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of what had occHrred, to ulldo the action of tho minifitel' Blld reinstate
her and the authority which sl.e claimed as t1w COllsl"tlltional sovereign
of the Hawaiian Tslamis.

After a patient examination of Mr. Blonnt's'reports thePresidentis
satisfied that the movement against the (~ueelJ, if not instigated, was
eneonmged and snpported by the representative of this Governlllent
at Honolulu; tbat tic promised ill advance to aid. her enemies in an
eflort to overthrow the Hawaiia.n Government and set up by force a
new government in its place; and that he kept this prolllise by caus·
ing a detachment of troops to be landed from the Boston on the 16th
of Ja.nuary, and by recogni1.ing the Provisional Government the next
day when it was too feeble to defend itself and the constitutional gov
ernment was able to snccessfnlly maintnin its anUJOrity a.gaillst allY
threatening force other than that of the United St,at.es already Jande'!.

The President l",s therefore determined th"t he will 1I0t send back
to the Senate for its action U,e"eon the treaty whicu he withdrew from
that hody lor fnrther eonsidemtion on the Vth day of March last.

On your arrival at Honolulu you will take ndvantage of an early
opportunity to ill form the Queen of this determination, making known
to her the President's sillccre regret that the reprehensible conduct of
tile American millister and tho uuantilorizctl presence on laud of a mili·
tnry force of the United States ouliged her to surrender her sovereiguty,
for the time beiug, alld rely on the justice o[ this Government to nlldo
the fin,grant wrollg.

You will, however, at the ~ame time iuform the Queen that, when
reinstated, the Prc~ident expe<'t8 that she will pursue a magnanimons
course by granting full amnesty to all who participated iu the 1II0V(.'·

ment against her, including persons who arc, or have becll, oflicin,lIy or
otllQrwise, coun ~cted with the Provision ttl Uoverumcnt, depriving them
of no right or privilege which they enjoyed h('fore the so·called revolu
tion. All obligatiolls created by tlle Provisioual Government in dne
course of administration should be assnmed.

Having secureu. the Queen's agreemcllt t.o pursue this wise nnd
Illunalle policy, which it is believed yon will speedily obta,;u, yon will
then advise the executive of the Provisionl,l Govel'nment and lJis ll1ini~

ters of the President's determination of the question which t.hei., aetion
and that of the Qneen devolved nllon him, and tl",t they arc expected
to promptly relinquisll to her her const.it.utiollal autl.ority.

Should the Qucen decline to pursue the liberal cOlll'se snggested, or
should the Provisional Govel'lIment refuse to abide uy the President's
decision, you will report the facts and a.wait further directions.

In carryillg ont these gene",,1 illstrnetiolls you will be guided largely
by YOllr own good jUdgment ill tlealing with the delicate situation.

I am, sir, your ouedicut Servant,

lIfr. Gresham to lIfr. Willis.

(TologrtUll !lont 1111'img]1 tlillilaich llgt'l\~ nt Sun Fl'Bllcleco.)

DEPARTMENT OF STATE,
Was/lcington, Notember 24,1893.

The brevity and nncertaiuty of your teleg""ms are embarrassing.
Yon will insist upon amncHt;y :ttld recognition of obligatiolls of the
Provisional Government; as essential conditions of restoration. All
interests will be promoted hy Pl'Olllpt action.

•
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI’I 
 
 

WELLS FARGO BANK, N.A. A NATIONAL 
ASSOCIATION, AS TRUSTEE FOR OPTION 
ONE MORTGAGE LOAN TRUST 2007-FXD2 
ASSET-BACKED CERTIFICATES, SERIES 
2007-FXC2, 
 
                    Plaintiff, 
                     
 vs. 
 
ELAINE E. KAWASAKI; AND JOHN AND 
MARY DOES 1-10, 
                                                                        
                    Defendants. 
 
_________________________________________ 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

CIVIL NO. 11-1-0106 (GSH) 
(Foreclosure-Ejectment) 
(Hilo) 
 
 
NOTICE OF HEARING MOTION 
 
 
 

  

 
 

NOTICE OF HEARING MOTION 
 

 
NOTICE IS HEREBY GIVEN that Defendant ELAINE E. KAWASAKI’S 

Motion to Dismiss Complaint, shall come on for hearing before the Honorable Presiding Judge of 

the above-entitled Court, in his/her courtroom at ________, Courtroom _______, Hilo, Hawai’i, 

on ______ or as soon thereafter as Defendant can be heard. 

Dated: Kurtistown, Hawai’i, May 18, 2012. 

 

     Respectfully presented, 

            
      _______________________________ 

ELAINE E. KAWASAKI   
     Defendant, pro se 

 



CERTIFICATE OF SERVICE 
 

 
 The undersigned hereby certify that the foregoing document were duly served upon the following 

by mailing a copy of same via hand delivery or U.S. Postal Service, postage prepaid or electronic delivery 

to the last known address to:  

   RCO HAWAII, LLLC 
   900 Fort Street Mall, Suite 800 
   Honolulu, HI 96813 
 
   Attorneys for Plaintiff 

WELLS FARGO BANK 
 

Dated: Kurtistown, Hawai‘i, May 28, 2012. 

 

     Respectfully presented, 

            
      ________________________________ 

ELAINE E. KAWASAKI   
     Defendant, pro se 

 




